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Constitutional Law
1) The Nature and sources of the Supreme Court’s Authority

a) The Power of Judicial Review

i) Legitimacy of review?

(1) No textual support in the Constitution

(a) Implied v. actual authority

(2) But assumed and practiced

ii) What is the scope of the judicial powers of review?

(1) Based on Article III, Sect. II

(2) The Court has the power to review the constitutionality of legislation passed by Congress (Marbury v. Madison)

(a) Congress may not add to or diminish the original jurisdiction of the Supreme Court

(b) Broad Interpretation:  the power to review is granted directly by the Constitution – court as guardian of the constitution
(i) Interpretivisim: 
1. The power of review is the “peculiar province” of the courts (Hamilton, Federalist Papers no. 78)

2. Supreme Court is the “special guardian” of the Constitution

3. Non deferential: strict scrutiny is applied

(c) Narrow interpretation:

(i) Review is used as a last resort

(ii) Apologetic but “necessary” duty to review acts of Congress

(iii) Legislation is given the highest degree of deference

(d) Marshall’s alternative holdings (escape hatches)

(i) Were not used because:

1. Would have been perceived as weak, avoiding confrontation with the Executive

2. Though declines to accept additional original jurisdiction, artfully augments the Court’s powers.

(ii) Could have:

1. Recused himself (as former Sec. of State who signed the commissions of the Midnight magistrates)

2. Could have applied common law analysis and held that the appointments were not valid until delivered (had only been signed and sealed)

3. Could have claimed the appointments were a political act within the executive’s discretion (instead, labeled delivery as ministerial)

4. Could have applied executive immunity

(e) Federal Courts are Courts of Limited Jurisdiction

(i) Enumeration of original jurisdiction would have been “surplusage” if Congress was allowed to add to the area of original jurisdiction

(ii) Congress can not increase the SC’s original jurisdiction 

(iii) Federal courts are courts of limited jurisdiction

(3) Supreme Court’s interpretation of the Constitution is the Supreme Law of the Land: Cooper v. Aaron 

(a) AK desegregation case, followed Brown v. board of Education
(b) Decision in Brown is binding on all parties and all states

(4) A Constitutional Rule by the Court cannot be overruled by an act of Congress (that which is declared to be a “constitutional rule”)

(a) Dickerson v. United States (2000)

(i) Followed Miranda v. AZ
(ii) Tried to claim that Miranda was procedural 

(b) And created legislation that made voluntary confessions admissible

(5) Federal Courts have ultimate appellate jurisdiction over all state court decisions involving questions of federal law

(a) Martin v. Hunter’s Lessee:

(i) It is the “case, not the court” of origin

(ii) State courts may also hear cases dealing with questions of federal law (Art III)

1. otherwise, would lose the ability to find facts

2. and exert their own influence

(b) Limitation: Federal courts cannot review rulings from state courts that are based on adequate and independent state grounds.
(i) A plain statement that they are deciding an issue on st law grounds then SC will take jurisdiction and decide case  

(c) Cohens v. Virginia

(i) Extended Martin v. Hunter’s Lessee to criminal cases

b) Political Restraints on the Supreme Court

i) The Article III “Exceptions” to Appellate jurisdiction

(1) Ex Parte McCardle: Congress repealed act which gave the Supreme Court jurisdiction for habeas corpus hearings in appeals from Circuit Courts
(a) Broad interpretation: Congress may limit the Supreme Court’s appellate jurisdiction

(b) Narrow interpretation:

(i) Only applies to appeals for habeas corpus relief from Circuit Court cases brought under the Act of 1867 (as occurred in McCardle)

1. Yerger filed originally with SCOTUS, but court did not hear case because he was released.  

(ii) Or appellate jurisdiction can only be taken away by Congress IF there are “other avenues” through which the Court may hear the case

1. As seen in Felker v. Turpin (Congress eliminated juris. For successive habeas corpus petitions; 1996 Antiterrorism and Effective Death Penalty Act)
(2) Limits to the Congressional ability to strip the Court’s appellate jurisdiction

(a) Congress cannot dictate the court’s decision: judicial interference (United States v. Klein; law changed effect of a presidential pardon in time for Court to hear case involving property confiscated during the Civil War)

(b) Cannot reopen final judgments

(i) Plaut v. Spendthrift Farm (retroactive reinstatement of cases that were already adjudicated based on the tolling of the statute of limitations)

(ii) Art. III gives court power to rule and decide; Congress cannot overrule SC holding

(c) IF interpretation of federal law is at stake, then for the sake of uniformity, the Supreme Court needs to have ultimate jurisdiction

(d) Hart: No limits from the Exception clause should be allowed which would interfere with the “core or essential” functions of the court

(3) Other political checks on the Court:

(a) Amendment process: with supermajority 

(b) Impeachment of justices for “high crimes and misdemeanors” (only impeached one, never removed)

(c) Control the size of court (Roosevelt’s New Deal “court packing” plan)

(d) The appointment of justices: confirmation process, overtly political since the 1960’s

2) Structure of Government: Federal and State

a) Article 1 sec 8 – sets forth delegated federal powers

i) Can operate only within these powers – 3 branches

b) 10th amendment – undelegated powers that stay with the states and people

c) The Doctrine of Implied Federal Powers

i) There must be a rational relationship between the means chosen by Congress and the enumerated powers under Article I § 8.  McCulloch v. Maryland
(1) Federal Government must have discretion to find means to reach the “ends”
(2) Inquiry – Is the relationship b/t the means and ends necessary and proper 

(a) Means plainly adapted to that end which are not prohibited but consistent with the letter and spirit of the constitution are constitutional 
(3) The power of the government is limited, but supreme within its sphere 

(a) Question will be, how direct does the rational relationship need to be?  
(4) textual analysis: 
(a) “necessary” v. “absolutely necessary”

(b) “necessary” broadly construed, limited by “proper”

(5) Structural arguments

(a) Location of the phrase: within the enumerated powers, not limitations

(b) States have not “reserved” powers which they never had (reference to Amendment X)

ii) States cannot tax the Federal Government

(1) Rejection of Compact Federalism – held that it was the people who ratified the Const.

(a) Therefore, people are sovereign and not the states

(2) The power to tax is the power to destroy

(3) cannot tax federal entity which would essentially impose the tax on constituents of other states

(4) Article I, § 9: states cannot tax other states
iii) Concerns which Court considers in determining if State law infringes upon Congressional power:  U.S. Term Limits and the Procedural Default Rules of Federal Sovereignty
(1) Maj – where text & history are silent then Fed law prevails

(2) Dissent – where silence ( state law prevails

(3) Reasons to disallow state law:

(a) Loss of uniformity (“patchwork”)

(b) If the provisions are enumerated, then States cannot infringe

(i) Exhaustive (qualifications are already within the Constitution)

(c) Structural argument: state cannot “reserve a power” (10th Amendment) which did not exist before the Constitution was ratified (same argument as in McCulloch)

(d) Need for mutual protection: state from federal, federal from state. (concurring opinion of Justices O’Connor and Kennedy)
(4) Reasons to allow the statute:

(a) The “default rule”:

(i) Where the Constitution is silent, then the power to regulate is reserved to the states.
(ii) In U.S. Term limits: the structural analysis indicates that the written provisions are only “minimum requirements” to which states may add.

3) The Commerce Power

a) Reasons for using the commerce clause:
i) plenary effect

ii) because Amendments require the cooperation of the States
b) Political restraints:

i) Wechsler: should allow the political process to limit Congressional power to regulate through the commerce clause

ii) Choper: Courts should always step aside when issues applying Commerce power occur; federalism is left entirely to the political process

c) Foundation: Gibbons v. Ogden (1825)
i) Facts: steamboat monopoly granted by NY, but Federal law authorized plaintiff to operate the ship.

(1) Practical argument: plenary power to regulate commerce with foreign nations

(2) Structural, textual: then the plenary power extends to the “several States, and with the Indian Tribes.”

(3) If activity extends beyond the state (affects other states), EVEN IF COMPLETELY INTERNAL, Congress may regulate through exercise of the commerce power.  
d) Local activities (Manuf.) are not suitable areas of fed. Reg. with commerce (Knight, sugar refining monopoly)

i) Extent of economic impact does not matter
ii) Direct-Indirect test

e) The Antitrust cases:

i) Price fixing=direct effect on commerce, can be regulated through Sherman and Clayton Acts (1899: Addyson Pipe; 1904: Northern Securities--railroads)

f) Application of the Ends-Means test of McCulloch:  the Shreveport Rate case (Houston E.& W. RY Co. v. US, 1914)

i) If there is a substantial economic effect on commerce, then Congress may regulate

ii) Mixed instrumentalities

iii) If the interstate and intrastate activities are so related that govt. control of one requires the regulation of the other, then Congress may exercise its power to regulate.  

g) The Current of Commerce theory: Swift & Co. v. United States

i) If intrastate activity is incidental (sale of cattle in stockyard) to the interstate activities (cattle to be sent to another state), then Congress may regulate
ii) If the exchange is a routine and common activity

iii) A Practical relationship, dealing with economic realities
h) Morality cases:

i) Prostitution, Lottery case (Champion v. Ames)

(1) leads up to prohibition of movement 

(2) Under this, Congress can prevent transfer of anything or anyone interstate

i) Prohibition of movement as the “new end” (Hipolite Egg: preserved eggs)

i) Harmful product

ii) End: prohibition of a product which fails federal standard (in this case, inspection)

iii) The “mean” (the “real end”) is the establishment of a federal standard (seizure of the eggs).

iv) Reversal of the means-ends test of McCulloch

v) Creates a test that is impossible to fail

j) Ordinary goods: the prohibition of movement (Hammer v. Dagenhart, child labor)

i) Subjects of traffic are not harmful (distinguishes from Hipolite, et. all) 
ii) Therefore, pretextual to regulate under commerce clause when the ‘real end’ is the regulation of hours and wages of children.

iii) Production is a local activity (Knight)

iv) Laissez faire: cannot regulate unfair competition

v) Overruled in Darby, below post 1937

k) The Pre-New Deal regulations:

i) Alton: first test of New Deal failed.  Court held that it was pretextual. Too indirect. 
ii) Schecter (poultry case): had poor facts, and so could not show stream of commerce, affecting commerce.

iii) Carter Coal: production is an activity of local character and therefore is not a subject of fed. Control; relationship must be DIRECT (Knight)

(1) of no consequence what the magnitude of the possible effect might be

(2) but the manner in which the effect is brought about.

iv) Severely prevented Congress from passing legislation on Depression

l) The Court Packing Plan

i) To push social legislation through, FDR threatened to push through an amendment which would allow him to appoint up to total 15 justices

ii) Ostensibly because the judges were old and infirm and needed help alleviating the burden

iii) But FDR finally admitted that the court needed fresh blood, judges in touch with the social problems of the Great Depression.

m) After the New Deal (1937+)

i) Integrated industries: NLRB v. Jones and Laughin
(1) OPPOSITE Carter Coal.  It is the EFFECT on commerce, not the source, which is the criteria.  
(2) Saved the “affecting commerce” approach.

(a) Broadened in MD v. Wirtz: the “enterprise” that has impact on commerce allows govt. to regulate wages and hours of employees who do not work in private manufacturing, commercial activity

(b) See Usery below, where Govt tried to apply this rule to state run schools and hospitals

n) The Outermost limits of the Commerce powers

i) Synthesis: the two major threads (US v. Darby; Fair Labor and Standards Act of 1938)

(1) Both prohibiting commerce and affecting commerce are addressed

(a) Super bootstrap – treats shipment as ends and regulation as means

(b) Affecting Commerce – relationship b/t Fed. Regulation and IC

(2) Drops the “direct-indirect” requirement

(3) Overrules Hammer v. Dagenhart
(4) Court refuses to look into motive (the “pretextual” argument seen in McCulloch)

ii) Aggregation approach: Wickard v. Filburn (even if local activities, when taken in aggregate, may have large effect on commerce)
(1) “substantial effect” in aggregate (so long as rationally related)
(2) recognizes that limits on Congressional power exist, but not clear what those would be.

o) The Civil Rights Cases

i) Lodging to transients=affecting commerce under Title II
(1) Heart of Atlanta Motel

(2) discrimination impedes travel

ii) Katzenbach v. McClung: family owned BBQ

(1) not a direct relationship

(2) but the food traveled in interstate commerce

(3) Concurrence – restaurant serving food to local market would be outside reach of Congress

p) Criminal cases:

i) Where local activities have direct effect on interstate commerce: Perez v. US (loan sharking)

(1) can prohibit an entire CLASS of activities

(2) very broad Congressional power – allowed to regulate local activities with no relation to IC

ii) Concerns expressed in Lopez v. United States
(1) Is it the court or Congress who should decide the closeness of the relationship between the law and interstate commerce?

(a) Regulate channels of commerce

(b) Regulate things that move in commerce

(c) Substantial effect on commerce (upon which this would be based)

(2) If defined as exceeding federal authority:

(a) Economic v. non economic activities – this is criminal ( state has primary resp. 
(b) Jurisdictional concerns: burden of proof on case-by-case basis the connection with IC (expressly against precedent in Perez)

(c) No explicit findings: though in Morrison, wasn’t enough either

(d) No case explicitly overruled, but stresses the attenuated relationship between the gun possession in a school zone and effects on interstate commerce

(e) Would permit federal takeover of an area of state concern

iii) Concerns expressed by concurrence:

(1) do not wish for retreat, or to overrule cases supporting expansive power 

(2) Concerns about accountability

(3) economic and non economic distinction is not so clear (not a definitive test)

(4) allow states to be “laboratories for social experiments,” creative ideas 

iv) Originalist view: Thomas’ rejection of the substantial effect test altogether

v) Concerns expressed by dissent:
(1) Court cannot determine if there is a substantial effect

(2) should concede (defer) to the political process

(3) Congress in a better position to determine the ‘rationality’ of the relationship with Congress

vi) Morrison: Violence Against Women’s Act—congressional findings not enough; majority holds same as in Lopez

q) 10th Amendment-based concerns:

i) Frye v. U.S., building on MD v. Wirtz: allowed temporary control on Fed. Wage and hour controls, but 10th Amendment issues building
ii) National League of Cities v. Usery: (1976)expansion of Fair Labor and Standards act to local and state employees marks the CHANGE OF ATTITUDE
(1) Tries to extend Darby (reg. of private business) to state

(2) But court declines to extend, under concerns that it would impair state ability to regulate integral structure and function
(3) 10th acts as a barrier to Cong. Power when attempts to displace states freedom in ‘traditional state functions”
(4) Blackmun’s concurrence: advocates a ‘balancing approach,” but that would permit the court to make policy choices like the pre 1937 era

(5) Dissent: reliance on the political process
(a) Views the Article I, § 8 powers and 10th Amendment as mirror images of each other (from time of McCulloch, this has been the policy)
iii) Hodel: (1981) Marshall had three part test to determine if the fed. Law is prohibited 
(1) regulates “states as states”

(2) must address matters that are indisputably attributes of state sovereignty

(3) state compliance would impair ability to “structure integral operations in areas of traditional governmental function”
iv) F.E.R.C. v. Mississippi: (1982) Concerns about “commandeering” states in essential functions left open
(1) pre-emption: if the federal govt may preempt, then may impose regulations as part of the Greater-lesser argument.
(2) Dissent: if preemption is done, must be expressed explicitly within the fed. Statute.  
(a) “Fear of conscripting state [agencies] into national bureaucratic army”

v) EEOC v. Wyoming (1983): Amendment to Age Discrimination Act aimed at extending the law to state employees.
(1) extent to which displaces area of traditional state function (broader test than Usery  in that it measures the degree)
vi) Garcia v. San Antonio Metro Transit Auth.: (1985)Overruling Usery
(1) Disfavor for judiciary determinations of what is “traditional, integral”

(2) Reliance on political and procedural safeguards within the federal-state structure

(3) but leaves open the question of an extraordinary circumstance of failure in the political process.  

(4) Baker v South Carolina: attempts to use this window

(a) But court says that claiming Congress made an uninformed decision is not an extraordinary defect in the political process
vii) NY v. US: (1992) the “Commandeering question”
(1) Not a question that reg. of radioactive waste is outside Art I § 8, but majority (O’Connor) treats Art I and 10th Amendment as mirror images of one another (recall Darby, “but a truism”)

(2) forcing states to “take title” to their radioactive waste is unconstitutional 

(3) Indicates that 10th Amendment is an affirmative limitation on ALL Article I powers.

(4) Distinguishes Garcia as generally applicable to states and private parties, whereas this regulation is distinctly applicable to state authorities.  

(5) accountability concerns

(6) pre-emption: permissible only if the fed. Law is itself constitutional

(a) if encroaches on state rights under 10th Amendment (the take title provision), then not Constitutional.

(7) consent argument fails because federalism is for the protection of the people, not the benefit of the states.
viii) Printz v. United States (1997): Brady gun control act

(1) Held uncons. based on the 10th amendment – cannot commandeer states even if Congress has Art 1 sec 8 power

(2) Cannot commandeer state executive agencies to carry out Federal legislation which is directly solely at the state government and not private parties

(3) 10th amendment and Art 1 sec 8 are independent 

(4) Otherwise, creates more accountability problems (financial, political)
(5) Must recognize the dual and concurrent authority of the state

(6) also potential violates federal separation of powers (bypass the fed. executive branch)

(7) Dissent:

(a) Distinguishes between what is merely executory and what is policy making

(i) But maj. Responds: no clear line

(ii) And would turn the states themselves into the “ventriloquist’s dummy.”

1. but concurrence (O’Connor): purely ministerial reporting acts are supportable.
r) State sovereign immunity: 11th Amendment as a limit on Congressional power

i) Fed. judicial power “shall not be construed to extend to any suit in law or equity commenced/prosecuted against one of the United States by citizens of another state or subjects of any foreign states.

ii) Not restricted to diversity suits (Hans v. Louisiana)

iii) Abrogation of state sovereign immunity:

(1) Pennsylvania v. Union Gas: under commerce powers, fed. govt. may lift immunity of the state and hear suits for money damages against the state. BUT overruled in Seminole Tribe of Florida v. Florida
(2) Alden v. Maine: (FLSA for probation officers, overtime) cannot abrogate state immunity for suits in own state courts
(a) Limitation not solely derived from the 11th Amendment

(b) But rather structural limitations within the Constitution as a whole

(3) Kimel v. FL Board of Regents: Article I § 8 does not authorize Congressional abrogation of state sovereign immunity

(4) Nevada Dept. of Human Resources v. Hibbs:  (Family Leave and Medical leave act of 1993); civil rights enforcement power to congress (under 14th Amendment) authorizes Congress to abrogate immunity if the language of the statute makes the intention “unmistakably clear.”

(a) St. suits in Fed court will be allowed if there is SA showing discrimination under sec 5 of the 14th amendment

(b) In concurrence, Stevens says that FMLA is a proper exercise of Art I § 8 power, and thus, the authority to enforce it properly rests with the federal government.
4) Chapter 10: The Post Civil-War Amendments

a) The primary statutes

	Criminal 
	
	

	18 U.S.C. § 241
	Conspiracy to threaten, oppress, intimidate in free exercise of protected Const. rts or privileges; 
	No state action

	18 U.S.C. § 242
	If, under color of law, willfully subjects to deprivation of rts or privileges.
	State action

	18 U.S.C. § 245
	Interference with basic rights Voting, employment, school, travel

	No state action

	Civil
	
	

	42 U.S.C. § 1981
	Equal rights under the law, to make contracts, sue, be heard, give evidence, laws and proceedings
	No state action

	42 U.S.C. § 1982
	Deprivation of rts to sell, lease, purchase, convey, hold property
	State action required

	42 U.S.C. § 1983
	Any person, who, under color of statute, ordinance, regulation, causes or subjects any citizen or inhabitant within jurisdiction shall be civilly liable to injured party at law, equity, other mode of redress
	State action required

	42 U.S.C. § 1985
	2 or more persons conspire to interfere with civil rights
	No state action


b) Overarching problems: the applicability of the amendments to private action

i) Because of the wording of the 14th and 15th Amendments, enforcement is limited to state actions

(1) Judicial gatekeeping

(2) acts of private parties, without direct sanction of the state, untouchable (The Civil Rights cases; 1883)

(a) early on, primary, direct connection must exist.

(b) Sec 2 of 13th – congress has power to pass Nec. and Proper laws to wipe out slavery

(i) Two kinds of discrimination – 1) Quasi public 2) private

(c) Levels of Congress’ power to protect against slavery

(i) Remedial power

(ii) Remedial + power

(iii) Remedial +++ ( approaching substantive power

(d) House Example – have to find state action to reach the underlying constitutional claim

ii) Degree of state involvement (“no state shall…”)

(1) public function analysis – is it enough like a public function to apply the Const. 
(2) degree of nexus – points of contact b/t state and private actor
iii) Degree to which the private action is itself constitutionally protected

iv) Finding state action typically leads to invalidation of the underlying claim 

(1) opens up the question whether the definition of “state action” changes in different contexts (1st Amendment, Equal protection, procedural due process)

c) The “public function”: 

i) Marsh v. Alabama (company town, trespass of Jehovah’s witness handing out flyers)

(1) Open to the public

(2) all the attributes of a town

(3) the behavior, if it were conducted on public land, would have been constitutionally protected (implicit balancing test)
(4) extended to shopping center in Logan Valley but later overruled

ii) Evans v. Newton: the public park in Macon, GA
(1) municipal in nature
(2) serves the community 

(3) in the public domain

iii) The White Primary cases (1930’s-50’s, TX)
(1) official participation
(2) agency: party representatives, setting qualifications, acting as agents of the state

(3) auxiliaries of the state party

(4) however, Terry v. Adams
(a) state failed to act, allowed the party itself to set qualifications (non whites barred)

(b) but by voting, the state officials injected state involvement sufficient to invoke 14th Amendment protection

d) The “nexus” between state action and the private conduct:

i) Significant involvement

(1) Shelley v. Kraemer: discriminatory housing covenant
(a) At its broadest: would reach all state action issues

(i) Mere intervention of state officials: judges, administrators, executive agents (fire, police) would constitute state action

(b) However, could view as limited:

(i) Still broad: state may act so long as it does not impinge on protected private behavior.

(ii) Where, in presence of willing actors, the intervention of state power prevents the consummation of the activity

1. BUT for the state courts, petitioner would have been free to occupy the properties
(iii) Circumscribe to property transactional settings

(iv) Or where a public function has essentially been delegated to private parties (zoning on the basis of race)
(c) Evidence of Shelley’s limits:


(i) Evans v. Abney: (city officials did not seek cy pres—appeal to abate racially restrictive covenant in the trust to fund a public park for whites; instead closed the park)

1. loss was shared equally by whites and blacks, according to the majority

2. Cy pres was not granted

3. But could be viewed, from dissenting Justice Brennan’s perspective, as judicial interference between willing parties.

(ii) The Sit-in cases:

1. trespass laws used to enforce discriminatory denial of service to blacks in restaurants.

a. Neutral acts of the state are insufficient to constitute state action.

b. Quasi public function: business premises

(2) Burton v. Wilmington Park Authority: 

(a) Totality of the circumstances:

(i) creates a situation where the court itself would determine whether sufficient points of contact exist on a case by case basis.

(b) But has been limited to the “symbiotic relationship”

(i) In Moose Lodge (1972)

(3) Gilmore v. Montgomery (non exclusive use of public facilities by discriminating private school)
(a) Court must measure the degree of involvement, degree of state support (if state funded or supplied materiel, like balls for recreation activities)
(b) And if the public facility is itself open to all, then likely less able to see state action.
(4) Moose Lodge no 107 v. Irvis
(a) State action requirement not met solely through state enforcement

(i) Licensing is not enough; state must be significantly involved with the discrim. 
(5) Reitman v. Mulkey: (state amendment of Constitution, removing provisions restricting discrimination)
(a) Deference to the finding of the state court that there was state action

(b) Acts of state that encourage v. neutral acts (is this a neutral act, a failure to restrict?)

(c) Broad view: repealing a law constitutes state action

(d) Narrow: weighs heavily on the amendment of the constitution, leaves open the question of neutral acts of the state government as constituting state action.

ii) The Ashwanderian approach: Limits of public function doctrine                                                                                                                        
(1) Avoids having to address the underlying Constitutional claim by finding no state action.

(2) Can be inferred that there is a hierarchy of rights, and PDP is less favored. 
(a) the Due Process cases

(i) Procedural due process is itself a very narrow situation

1. Violations would require statutory remedy, but do not disable a state from acting in that area.

(ii) Jackson v. Metropolitan Transit Auth.
1. Unless the action is an exercise of power exclusively reserved to the state
(iii) Flagg Bros., Inc. v. Brooks: warehouseman’s sale of petitioners goods which allegedly violated rts. to procedural due process (notice, hearing)

1. Acquiescence (here, adoption of the UCC by the state, which authorized the sale) by the state is not state action.
2. Exclusivity – function must be exclusively reserved to the states

(iv) Jackson v. Metropolian Edison, Co. (power company turned off lights, procedural due process)

1. Majority: requires state compelling of the actions of the private actor.

a. neutral provisions simply approving of the conduct; no imprimatur of the state (here, state agency approved utility’s policies)

b. To find state action the private actor must be doing something “exclusively reserved to the state”

2. Example of Ashwanderian approach: reluctance to reach the underlying constitutional claims

3. Weakness: in Marshall’s dissent

a. by this analysis, if the utility had decided to deny service to all blacks, then the court would not be able to address the violation. 

(3) Financial intermingling: Blum v. Yaretsky is insufficient to meet the state action requirement (Medicaid patients transferred from nursing home facilities without due process)

(a) Public funding not enough – Rendall-Blake
(4) Private actor inducing state action is not sufficient (NCAA v. Tarkanian)
(a) Though “entwinement” enough to be state action in Brentwood Academy v. TN 2nd ary school
(i) Using exclusiveness of one state’s involvement as point of differentiation.

(5) The exceptions: 
(a) Lugar v. Edmonson Oil Co.
(i) Distinguishes this from Flagg Bros. based on the intervention of state officials in granting the writ of attachment and execution of the writ by sheriff.
1. Shades of Shelley, Burton
2. Deference to Snaidach cases.

(b) Edmonson v. Leesville Concrete Co. (1991)

(i) Went back to the totality of the circumstances

(ii) Peremptory challenges exercised in discriminatory fashion were deemed unconstitutional.

(6) DeShaney v. Winnebago City (1989): child abuse case, social workers’ failure to intervene.  Unless assumed an independent duty (like parties taking individual into custody), not sufficient nexus.  Analysis glommed state action and underlying claim analyses together.
(7) Over View – 

(a) Early Cases very expansive Congressional Power

(b) Court begins to restrict 

(c) Public Function Cases 

(d) Public Nexus Cases

e) Section III: Congressional Power to Reach Private Interferences (state action)
i) Vagueness issues

(1) § 241: private conspiracy crimes

(a) remedies through requirement of scienter 
(2) § 242: Screws; actor must intend the act, result of which the court had previously deemed a violation of a constitutional right.  Scienter must be shown.

ii) Court looks to:

(1) The type and source of the right
(a) 14th/ 15th – Have to find state action
(i) Guest: 14th Amendment
1. Stewart’s opinion: § 241 is remedial; does not reach § 5 of the 14th
2. requirement of state action

(ii) Brennan: if § 241 is viewed as substantive, 
1. § 5 may give additional grant of can reach all private actions that interfere with private parties’ access to public facilities (Brennan and Clark); 
2. reach of statutes to private acts is incidental to the goal of protecting Constitutional guarantees.
3. then question is the level of attenuation (McCulloch: plainly adapted to the legitimate end)

(iii)  Other § 241 cases: 

1. private party interference with public official’s ability to effectuate 14th Amendment protections

2. Brewer v. Hoxie School District (1956; interf. with public officials trying to desegregate)
3. Or private interference with private party’s access to public facilities (see Guest)
(iv) § 242 “under color of law”

1. vagueness issues; willfully as scienter restriction: Screws v. United States
2. “under color of law”: Williams v. United States, where security guard beat confessions under authority granted by state.
(v) Over View of Congressional Power under sec 5 of the 14th
1. Early Cases – allowed congress to apply criminal sanctions if SA

2. Guest – 6 judges agreed that Congress could go further to reach private actors under sec 5 then court could under sec 1

3. Brennen – Congress can reach any conspiracy

4. Majority in Guest – can reach private actors when there is SA  

(b) 13th: slavery, servitude, the “badges and incidents of slavery”

(i) broad, no state action requirement

1. questions: strictly racial animus, or possibility of non racially based discrimination to “classes”

2. 42 U.S.C. §1985(3): as interpreted in Griffin v. Breckenridge 
a. power to reach private conspiracies through 13th and structural rights

b. avoids state action requirement

c. requires an “invidiously discriminatory motivation”

d. leaves open possibility of not just race-based, but class-based animus.  

i. But see Bray v. Alexandria Women’s  Health Center

ii. Says women seeking abortions is not a protected class 

iii. Therefore, no discrimination against women in general

iv. But alternative route found through RICO: not limited to economic motives, but ideological motives in racketeering activities is enough (NOW, Inc. v. Scheidler)

v. Even though it should be the right that is protected

(ii) § 1982 
1. as valid exercise of 13th, prevention of private discrimination in sale or rental of property: Jones v. Mclaughlin (1968)

a. no requirement of state action

b. injunction, no damages

c. no answer to breadth of 13th Amendment coverage

d. does not deal with 14th Amendment issue (based on 1866 act, passed before 14th was ratified)
2. Sullivan: damages awarded for violation of  § 1982

a. Associational clubs: protected private activity

b. Non-asssociational club: not protected (this was a country club open to all whites; suit brought when white member assigned lease of membership to a black)

3. Runyan: white school, sued under § 1981, which was held to have the same reach as § 1982

a. Private school can not limit their acceptance to black/ white
b. Doesn’t disallow gender restricted schools

(iii) Scope of reach under § 2:

1. any and all private conduct which is not itself Constitutionally protected.

2. Congressional power: reaches at least as far as the court

3. and includes racial animus, possibility of class-based animus.  

a. St. Francis College: § 1981, § 1982, discrimination toward religious group (jews, muslims) that have traditionally been treated as distinct races.  

4. Have to prove discriminatory intent
(c) Structural rights: not expressly enumerated

(i) But implied within the structure of the system

1. In Guest, ability to travel interstate (acknowledged by Stewart)

(ii) Based on federalism

(iii) Many cases, could apply Art I § 8, but court often chooses not to do so.

(2) But congress may reach the private activities through the court’s determination of what constitutes state action

(a) though this makes the powers of the court and legislature coterminus 

(i) § 241: joint actors (officials and private citizens killed three civil rights workers in MI) in United States v. Price
(b) if private actions are aimed at state officials:

(i) Brewer v. Hoxie School Distr. (1956): through § 241; injunctions preventing private persons from interfering with school officials carrying out desegregation. 

1. But did not reach the private conspiracies against private persons, unless Brennan’s interpretation in Guest is adopted: interference with access to public facilities or services.

(3) Statutory construction problems

(a) Narrow interpretation avoids reaching the constitutional issue

(b) Broad reading allows Congress leeway to draft more broadly instead of merely remedial statutes.

(c) Scope of Congressional power:

(i) Interpretation of state action

(ii) Reaching beyond the scope of the Court (through the necessary and proper clauses of the 14th and 15th Amendments)

(iii) Or can Congress make something into a violation of the 14th-15th Amendments

f) Chapter 10, section 4: Congressional power to enforce civil rights under § 5 of the 14th Amendment and § 2 of the 15th Amendment.

i) When Court itself has held that state law is not unconstitutional per se 

(1) Lassiter: literacy tests not unconstitutional on their face, BUT could be applied in discriminatory way.

(a) Concept of rational relationship test (broadest, McCulloch)

(i) Nearly infallible test

(ii) But from 1960+, switched to strict scrutiny evaluation of legislation.  

(iii) When applied to Congress, then Congress can determine whether the state law is unconstitutional where the court itself would not have come to that conclusion
(2) 1960’s court held that voting was a fundamental right

(a) Katzenbach: court upheld 1965 Voting Rights Act

(i) Looked at rational relationship to determine if Fed law const.

(ii) Court uses strict scrutiny when looking at st. restrictions on voting

(iii) Congress can say that literacy tests + low voter turnout violates the constitution

(iv) Expansive view of Congress’ power

(3) Oregon v. Mitchell: literacy tests banned by Congress, question of voting age set by Congress as 18 and not 21
(a) Literacy:

(i) Based on concerns of freezing past discrimination

(ii) History of discriminatory purpose
(b) Voting age qualifications: Congress may set at 21

(i) Questions: what level of scrutiny applies to the Congressional v. state legislation?

(ii) Majority: But only as it affected federal, not state elections

1. As a privilege of national citizenship

2. Those who disallow: not a violation of EP (therefore, implicitly Congress shouldn’t have substantive power to address what the court wouldn’t find to be a violation)
3. But Brennan, who believes it to be appropriate for Congress to determine that the state itself did not have a compelling interest

a. However, this gives Congress the power to make policy choices

b. And this approach belies circular reasoning
(4) Rome (preclearance from Attorney General for changes to electoral procedures)

(a) Even though the particular political subdivision had NOT engaged in discriminatory activity for 17 years

(b) Congress may prohibit changes that have a racially disparate impact or discriminatory effect under sec 2 of 15th. 

(i) Based on theory of past purposeful discrimination

1. how far back would this have to go?  Here, 17 years ago.  

(ii) Creates a risk of passing laws with discriminatory effect.
(c) Congress can remedy and prevent acts of discrimination – very broad power!!

(d) Dissent: Rehnquist

(i) If changes violate constitution, congress has the power to remedy

(ii) Congressional enforcement power is greater than that of the court, but only to extent that it enforces that which the court has deemed unconstitutional

(iii) Otherwise, if congress has power to determine the substance of the constitution, turns the constitution into ordinary legislation.

(5) Brennan’s ratchet: Morgan 
(a) Congress may augment scope of protection, but not diminish

(b) Allays fears that if Congress can add to the scope of protections, may be able to take it away.

(c) However, it is not always so clear when a right is being diluted, or if one right abuts another, how do you address the competing interests? 

(6) BUT, narrow reading of Katzenbach indicates that, under the findings produced by Congress, that court would have found underlying state law unconstitutional (even though involved literacy tests)

(a) Therefore, exercise of congress’ remedial power.  

(i) If Congress can only remedy what the court itself has or would declare unconstitutional

(ii) Could also read Oregon (as relates to the right to vote for 18+) that way (“raises the serious question of the constitutionality”) 

(iii) And Morgan: characterizing right to vote as a fundamental right which triggers strict scrutiny of state legislation; Brennan may have invalidated the NY law, anyway.

(7) Morgan: Prophylactic legislation—how remedial v. substantive?
(a) Relationship to state legislation

(i) Congress can make value choices, strict scrutiny 

(ii) As here, disagreed with NY’s goal of encouraging informed voting

(b) Reasonableness of Congress concerns

(i) Increase access of Puerto Ricans to elections

(ii) Even if no findings, more attenuated concerns.

(c) Fears:

(i) Congress would have authority to overrule the Court (Dickenson didn’t come until 2000; see Boerne)
ii) Results of the voting rights cases
(1) Broadest in Rome, 

(2) Oregon v. Mitchell: slightly broader, foray into allowing Congress to determine that voting age of 21 is discriminatory, even if the court itself would not have held it to be unconstitutional.
(a) But could be considered a fundamental right, with history of case law regarding voting issues

(b) Thus, solely building on a base already provided

(3) Need for extensive findings

(4) Effect on Marbury and McCulloch:
(a) Cannot really square with any meaningful level of judicial review

(b) If Congress has power, and the McCulloch test of “plainly adapted to a legitimate end” has been diluted to be merely a “conceivable rational relationship” test that is nearly infallible.

(c) Then again, Congress should be allowed to paint with a “broad brush,” evaluate evidence that the court itself would not be able to consider through its evidentiary rules.  

iii) New test: congruence and proportionality to a remedial objective

(1) Boerne v. Flores 

(2) Narrow reading of the case:

(a) Congress has no power to determine the substance of the Constitution
(b) Court reaffirming power of judicial review

(c) Must present detailed findings

(d) RFRA case, Congress passed law creating right of action for religious organizations disparately impacted by passage of state laws, against what court had already decided in previous case. 

(3) Limits Morgan to voting rights and discriminatory access to government services.  
g) Sovereign Immunity Decisions

i) If the Court addresses the potential violation of the underlying claim as part of its analysis, then it confines the power of Congress to that of the court.

(1) Thus, in Garrett (discrimination against disabled), majority says acts of local government not likely unconstitutional (failures to provide accommodations for disabled), thus, does not uphold the federal law. 
ii) Congruence and Proportionality: from Boerne
(1) Must show depth of findings, which have now become critical 

(a) Suggested that findings may need to be presented that pertain to EVERY state (Morrison)

(b) Insufficient showing of state involvement in discrimination against the disabled, thus, legislation not viewed as remedial (Garrett)

(i) Therefore, requires pervasive pattern of discrimination (see also Oregon)

(ii) But may be unfair to expect a history of cases brought to courts, because of the costs and difficulties bringing a suit.  

(c) But, even without specific findings, if a long enough history shows pervasive discrimination (women, FMLA in Nevada v. Hibbs)

(2) Limited scope to remedying certain behavior which is a violation (Florida Prepaid)

(3) Suspect class – discrete and insular minority historically discriminated against: effect

(a) If there is no suspect class, then state action is required (14th Amendment)

(i) Morrison
(b) And only a rational relationship test is appropriate in evaluation of state legislation (age discrimination, Kimel)

iii) The essential elements:
(1) Findings, widespread, pervasive, long history

(2) Designation of a suspect class

(3) State involvement beyond mere acquiescence.

iv) Levels of Scrutiny

(1) Fundamental Right or Suspect Class (i.e. race) – strict scrutiny: compelling state interest and necessary means

(2) Semi Suspect Class or Quasi Fundamental Right (i.e. gender) – important or significant state interest and substantially related means

(3) No suspect class and not fundamental right – rational relationship: legitimate state interest and rationally related means

5) Chapter 7: The Bill of Rights and the Post-Civil War Amendments (Incorporation)
a) Prior to the passage of the 14th Amendment: the Bill of Rights was strictly limited to restraints on federal government and not the states (Barron)
i) Though, technically speaking, could easily have inferred the other direction, since “Congress” is only mentioned in the 1st Amendment and “the Courts” in another

ii) Slaughterhouse: privileges and immunities of federal citizenship is distinguished from state rights.

(1) Sees the 14th Amendment as overruling the Dred Scott case, but not Barron
(2) Does not control states’ treatment of own citizens

(3) Thus, the post war amendments strictly to remedy the badges and incidents of slavery

iii) Breadth of the 14th Amendment

(1) Equal protection and 

(2) Due process have been the focus for incorporation of rights

(3) However, the privileges and immunities clause has just recently begun to be developed.  

iv) Right to interstate migration

(1) Taxes on passengers of common carriers struck down: either commerce clause or structural right to come to the seat of government

(2) Okie law in Edwards: prohibition of migration (criminal penalties) also invalidated

(a) Commerce clause, though, treats persons migration as a commodity; state cannot isolate itself during the period of depression

(b) May also be interpreted through Article IV § 2 (of the several states)

(c) And privileges and immunities

(3) Residency requirements cases:

(a) Shapiro: fundamental interest to obtain sustenance

(i) Crt struck doen law requiring people to live in state one year before getting money

(b) Any requirement, places imposition on interstate travel triggers strict scrutiny

(i) Which no statute can survive (need to show compelling state interest) Shapiro
(c) BUT, in Sosna court uheld law requiring person to be a citizen before getting divorced

(d) Saenz v. Roe - State does not have to give citizens anything BUT, if it does it cannot discriminate b/t citizens and non citizens

b) Approaches to incorporation: Procedural Due Process
i) Total: Justice Black

(1) Purpose of the 14th Amendment was to obligate the states to respect the individual rights imposed on the federal government by the first 8 Amendments

(a) See Adamson v. CA: laments in dissent that, if the natural rights theory is employed, it gives the court too much authority

(i) Beyond that which the constitution supports

(ii) Constitutes interference with Congress

(iii) Interferes with federalism

(iv) Reads the “privileges and immunities”=total incorporation

(b) Frankfurter’s concurrence:

(i) Natural law has more established meaning than a selective incorporation

(2) Pros:

(a) Certainty

(i) which has its advantages with the states

(3) Cons:

(a) Risk of dilution of the right, no check and balance within federalism

(i) Blackstonian world: courts “find” law

1. and if they determine that a right should apply to the states

2. imposes huge burden 

3. particularly if the right is retroactive

(b) Disallows states from functioning as laboratories of social experimentation

(c) If it isn’t in the Bill of Rights, it doesn’t exist (ie standard of “beyond a reasonable doubt” for criminal cases)

(d) Federalism – making the states exactly like the federal government

ii) Selective incorporation

(1) Most incorporation cases occurred in the 1960’s

(a) Harlan (fundamental fairness): right only applicable to state if it was essential to fundamental fairness

(i) only the core of the right is incorporated (i.e. jury trial, doesn’t have to be 12)

(b) De facto, has resulted in near total incorporation

(i) Not 2nd Amendment

1. 5th: grand jury, excessive bail
2. 3rd: quartering of soldiers

3. right to jury trial in civil cases

(2) Began in Palko with an enumeration by Cardozo: the “inherent to the concept of ordered liberty”
(3) Determination of what were “fundamental rights”

(4) Avoided tying the rights to specific provisions within the first 8 Amendments

(a) In Palko, this meant that double jeopardy did not subject a party to a “hardship so acute and shocking that our polity will not endure it.”

(i) Though overruled in Benton v. MD
(b) Adamson v. CA: 5th Amendment protections against self incrimination are not applicable to the states through the 14th Amendment.  

(i) Held not to be a fundamental right
(5) Benefits:

(a) Pick up rights as you go along

(b) Avoids risk of dilution effect that may occur with total incorporation approach

(i) Barron never expressly overruled, and thus, questions of what protections apply to state actions toward citizens are viewed as those protections applicable to the states THROUGH the 14th Amendment.

(6) Cons:

(a) Lack of certainty

(b) When the right itself is identified within the B of R, jot for jot incorporation may cause the dilution of the right 

(c) Denies opportunity for states to act as laboratories for social experimentation
iii) Jury trial cases:

(1) Duncan v. LA: (1968) right to jury trial in cases punishable by 2+ years in prison

(a) Fundamental rights approach: as Anglo American Tradition, scheme of justice

(b) Dissent: due process would be in flux and shift with judges’ own predilections

(c) Harlan: incorporation of the CORE of the right

(i) Not jot for jot the amendments themselves, but rather the “immutable principle” within the amendment

(2) Apodaca v. OR: unanimous verdict of 12 in criminal cases

(a) Swing vote Powell determined that the unanimous verdict was not required in STATE cases: a modified jot for jot (core of the right)

(i) 4 votes: no requirement in state OR federal cases

(ii) though 4 said the 6th amendment requires unanimity in BOTH

(3) Ludwig v. MA: a two-tiered system burdened right to jury trial (and imposed stiffer penalties if def. was found guilty in trial by jury)

(a) Yet, earlier, in Callon v. Wilson (1888), similar provision was held unconstitutional in DC courts (federal)

(i) Distinguished b/c of III §2, therefore, unique basis within federal courts that doesn’t apply to the states. 
iv) Concerns of retroactivity of newly “found” right

(1) When finding new rights came together as “patchwork of retroactivity and prospectivity”

(2) NEW rule set forth to prevent this ( 
(a) When find new right

(i) It applies to cases on direct appeal

(ii) It applies to cases on collateral review if 

1. if the act by the state substantially effects constitutional right

2. procedural rights implicit in concept of ordered liberty and effects accuracy in fact finding
(b) New Right – entirely prospective and for cases on direct appeal

(i) Never retroactive unless meets two prongs

(c) Old Right - Retroactive

6) Substantive Due Process – Chapter 8
a) Unlike with PDP, NO textual support within the Bill of Rights

b) Search for a principled way to address the reading of values into the Constitution

c) Slaughterhouse: (1873) indicated that 14th Amendment did not carry substantive rights of earlier Amendments
i) Property and economic rights were constitutionally protected, 

ii) Protections go back to the Magna Carta

iii) View of constitution as embodiment of natural rights

d) Ironically, Marbury, with its emphasis on textual support for Constitutional questions, may circumscribe 
e) Economic cases: use of SDP to invalidate legislation
i) Legacy of Lochner: in socio-economic legislation

(1) But since the 1960’s, renewed use of SDP in privacy protection

ii) Background: Calder v. Bull and natural rights 

(1) When court set aside probate court ruling and refused to approve a will

(2) Lockian principles: freedom of contract and natural law
(3) Dissent: judges have no authority to review

(a) “there is no court that has the power to defeat the intent of the Legislature.”

(4) Dred Scott: MO Compromise barred persons from bringing slaves into new territories

(a) But majority characterized this as an act which deprived citizens of property and struck down the law on SDP grounds.

iii) Judicial control of economic SDP:

(1) Munn v. IL (1877):  grain elevator monopoly

(a) Legislation that is for the public good is a proper exercise of police power

(b) Affected with a public interest

(c) But judges will ultimately determine what is “reasonable.”
(d) Followed up by cases where the court invalidated administrative agency power to set rates without judicial review

(2) Railroad Commission Cases – upheld state law regulating RR rates

(a) But, court held that the power to regulate is not the power to destroy

(b) Alluding to courts ability to declare st. law uncons. 

(3) Mugler v. KA; (prohibition law) if exercise of the police power constitutes an invasion of fundamental rights, courts must declare law unconstitutional.
(a) court will not be fooled by pretext 

(4) Allgeyer v. LA (compliance with LA laws for maritime ins. Co.) 

(a) 1st time court invalidated st law based on SDP grounds

(b) Interference with liberty of contract

(5) Lochner: set the tone for disallowing socio-economic legislation (bakers limited to 60 hour weeks/10 hrs a day)

(a) ENDS: court invalidates on both
(i) labor laws relating to able-bodied men who are bakers

1. men are sui juris, can care for themselves

2. the DANGEROUS result: court holds that labor law is an illegitimate end and leg. can not regulate relationship b/t employer/ employee  

(ii) public health

1. but not enough findings

2. too attenuated

a. assertion that restriction of hour made for less careless workers, healthier product

b. when more attenuated, leads to the conclusion that the connection with the purported end is merely pretextual

c. Court almost doing ends analysis – by constricting the means to such a direct relationship with the end

3. Interference with private contract

4. TEST – whether it is a fair, reasonable, appropriate exercise of police power or an arbitrary use of police power

a. This is a rational relationship test; but the court in fact used a stricter standard

(b) Dissent enumerates the same test “means are germane to an end which may be lawfully accomplished and have a real or substantial relation...”

(i) However, Harlan doesn’t view the legislation as invasion of fundamental right

(ii) Therefore, state should be allowed to legislate

(iii) Holmes: otherwise, judges’ opinions all become law

1. no “end” analysis is proper

2. govt has right to correct imbalances in bargaining power

(c) Aftermath:

(i) Themes set forth in Lochner followed until 1937 – struck down 200 laws
1. freedom of K was a right protected by the DP clause of the 5th and 14th amendment

2. gov. could interfere with freedom of K only to serve a valid police purpose

3. Judiciary would carefully scrutinize legislation to ensure that it truly served such a police purpose

(ii) There must be SOME degree of power to measure the means (degree of attenuation)

(iii) But becomes a matter of what standard to use.

1. the lowest standard is rational relationship: any hypothesis that the court can formulate to create a connection between means and ends

2. or, a heightened scrutiny test: real and substantial standard, as seen in the majority opinion of Lochner
a. a heightened means analysis in effect puts the court in the position to make value judgments

3. highest: compelling state interest: unless absolutely necessary to achieve the purported purpose

a. thus, even when a compelling state interest exists, if not absolutely necessary, then court can still invalidate it
(d) Coppage v. KA: 

(i) State law forbids employers from blocking the participation in unions. 

(ii) Violates SDP: 

1. if state can’t forbid right to contract directly, can’t do so indirectly.  

2. refused to see the equalization of power that Holmes perceives here, as in Lochner. 

(e) Adkins v. Children’s Hospital: wage restrictions for women in D.C.

(i) Ques: 5th Amendment protection

(ii) b/c court says that the civil inferiorities of women (passage of 19th A, women received ability to contract, retain property)
(iii) may have perceived work HOURS as less attenuated connection to health, while wages are indirect.  

(f) Exception: Muller v. OR: women in factories and laundries limited to 10 hr workday

(i) Distinguished as protection of the “weaker and dependent” sex

(ii) Liberty of contract is not absolute

(iii) Health: 

1. concern of damage to unborn children and women’s ovaries.  

(g) Weaver v. Palmer Bros.: “shoddy,” 
(i) Law deemed arbitrary and too drastic, even if public health was the legit. End

(ii) “WE SUGGEST, for example….requiring tags to give notice, etc.”

(6) The “modern” era: paradigm shift

(a) Nebbia: price control appropriate legislation for Congress
(i) Indicates recognition that the market had failed during the Great Depression
(ii) Doesn’t even MENTION Lochner
(iii) Does away with the ends analysis: says instead that the state had good reasons 

1. indicates a nearly complete retreat from the higher level of scrutiny 

2. willingness to adopt whatever reasons Congress provides

3. Superficially identical standard as Lochner: real and substantial relationship, neither arbitrary nor discriminatory.

4. very low rational relationship test

5. therefore, no SDP 

(b) West Cost Hotel Co. v. Parrish: (1937) overrules Adkins
(i) Liberty is subject to constraints: here, labor law is a legitimate end and minimum wage is an appropriate means

(ii) Health measure:

(iii) Result:

1. acknowledgement of Great Depression and relationship with low wages for the first time

2. no such thing as a private industry that cannot be reached by the police power

3. could argue that businesses must internalize the cost externalities resulting from burden of low wages (which caused greater need for public assistance)

(c) US v. Carolene Products Co.:

(i) Filled milk prohibited from interstate shipment

(ii) Defines SDP as only violated when party is denied opportunity to present evidence that enforcement of regulation would result in deprivation of life, liberty or property.

(iii) Presumptive validity of legislation even absent legislative findings

(iv) No need for findings court will assume the facts – hypothesizing reason for the law
(v) Question to ask, the LOW rational relationship test: whether any set of facts would could be reasonably assumed affords support for it.

(vi) Footnote 4: sets this basic standard, articulates the double standard when certain rights applied to the states through the 14th are at issue (strict scrutiny)

1. when there is a “suspect class”: defined as a “discrete and insular minority”

2. that is not protected by the political process
(d) Lincoln Federal
(i) The only limit on st leg. is that it can not be in conflict with the Constitution or Federal law

(ii) Not even looking at rational relationship – VERY expansive

(7) Williamson v. Lee Optical Co.: rules prohibiting opticians from fitting frames on customers’ faces without prescription
(a) Retreat: to low level rational relationship standard

(i) Blatant hypothesizing by the court what “Congress could have concluded…”

(ii) claims to be evaluating rationality, but devoid of fact findings, clearly attempting to justify the law through speculation

(b) Indicates withdrawal by the court

1. this is precisely what Gunther is up in arms about

2. Gunther – Rationality with Bite – leg should show that the findings promote an articulated end

3. evidence of double standard evolving (property rights, right to contract, lower than other rights)

(8) Last two fields of SDP in economic matters

(a) Gore v. BMW: excessive punitive damages violate SDP

(b) Purpose of using SDP instead of contracts, taking clause?  

(i) Opens up the door to use of SDP 

f) SDP in non-economic matters: privacy cases

i) Parental autonomy, family issues

(1) Court struck down laws that dealt with a parents fundamental right to control the education of their children

(2) Myers v. NE (teaching German in school) and Pierce (public schools)

ii) Reproductive rights: Skinner v. OK (sterilization of felons, though Bell said that, with regard to the autistic, “three generations of imbeciles is enough.”)

iii) Griswold v. CT:

(1) The legitimate end of the state: regulation of morality

(2) However, liberty of privacy recognized

(a) Penumbras: peripheral rights without which the right itself would be less secure

(i) Here, intimate relationships

(ii) In criminal statute

(iii) Self incrimination (5th), quartering soldiers (3rd), “enumeration of certain rights cannot be construed to disparage others retained by the people (9th)

(b) Therefore, means cannot be unnecessarily broad: here, idea was to discourage extramarital affairs
(c) Court only doing means analysis – holds that morality is a legitimate end

(d) Concurrence: 9th amendment, as applied to the states through the 14th “liberty”

(i) What is fundamental is defined by the traditions and collective conscience of our people

(e) Harlan: liberty scope is a rational continuum, not pinprick points

(i) Here, exposes intimate details of couple’s sexual relationship

(ii) Means test here: context of criminal statute, intrudes into relationship it endorses through its own laws

(f) Dissent: the total incorporationists say there is no textual support for the rights in the 14th
(i) Judges should not sit as super legislatures 

(3) Compare with Lochner:
(a) Uses a high rationality test, short of strict scrutiny (bc here recognizes significant state interest): Nebbia
(b) Does not impose such a broad constraint on the state 

(i) Permits state to regulate sale, manufacture, distribution of contraceptives

(c) Lochner was supported through voluminous fact findings than moral regulations, through which there is no way to “show” the immorality of the conduct, activity.

(d) Lochner was to equalize disparities in bargaining power (Holmes)

(4) Follow-up:

(a) Eisenstadt: added the language ‘to bear or beget a child’

(i) EP type of case, bc involved unmarried persons

(ii) Essence of Griswold: government intrusion into lives of individuals, not just married couples.  

(b) Carey: sale of contraception to those under 16 was prohibited (EP division into classes)

(i) Right to be free from government intrusion whether to bear or beget a child

(ii) No fact findings to show close fit between morality (discouraging early sexual intercourse) and means (this law)

1. one concurring opinion: exposes teenagers to possible disease

(5) Roe v. Wade: TX law, criminalizing abortion except where necessary to save life of the mother

(a) Trimester system: balancing of interests

(i) Seems arbitrary

(b) State legitimate interest in both protecting health and life of mother

(i) And potential life after viability of fetus
(c) Mother’s interest: before EP applied to women as a class

(i) Impose burden of unwanted motherhood

(d) Two views:
(i) Remanded decision making to private parties

1. particularly where mores (religious beliefs) involved

2. but doesn’t explain which decisions should be made

(e) unifying themes

(i) personal autonomy (but not unlimited)

(ii) intimate associations

(iii) bringing those who have been socially disenfranchised into the fold

(f) Reactions:

(i) Congress tried to define the beginning of life (but recall Boerne)

g) Tiers of scrutiny:

i) Fundamental right(compelling state interest(necessary means

ii) Semi-fundamental(important, significant    (substantially related

iii)                              (legitimate state interest  (rationally related (with bite)

iv)                              (legitimate state interest  (low level rationality

