SECURED TRANSACTIONS





I.  INTRODUCTION / SCOPE OF ARTICLE 9


	NOTE: §R9-101 gives a comprehensive list of the new additions of revised Article 9.





1.  GENERAL APPLICABILITY OF ARTICLE 9


Definition of Secured Transaction: Article 9 deals primarily with secured transactions in personal property. “ST” is not expressly defined in the code.  A general definition of secured transaction is any transaction which is intended to created in favor of one person a security interest in the personal property (applies to “fixtures,” but not to real estate) of someone else, (i.e. STs gives the secured creditor a lien in the personal property of the debtor).  Therefore, a secured transaction generally involves a debt, a debtor, a creditor or secured party, personal property or fixtures (collateral), an agreement.


Security Interest: (§1-201(37)) An interest in personal property or fixtures which secures payment or performance of an obligation.


Collateral: (§9-105(1)(c); R9-102(a)(12)) Is the property subject to a security interest.


Old Code: defined it as the property subject to the security interest, including accounts, chattel paper which have been sold.  


New Code: expands the definition - collateral means the property subject to the security interest or agricultural lien.  It includes (A) proceeds to which a security interest attaches; (B) accounts, chattel paper, payment intangibles, & promissory notes that have been sold; and (C) goods that are the subject of a consignment.


Scope of Article 9 - What does it apply to?: (§9-102(1); R9-109) New code- expanded statement:


Old §9-102(1): Art P applies to (a) any transaction (regardless of its form) which is intended to create a security interest in personal property or fixtures including goods. Documents, instruments, general intangibles, chattel paper or accounts; and also (b) to any sale of account or chattel paper.


New §R9-109(a): Except as provided in (c)&(d), Art 9 applies to (1) a transaction (regardless of its form) that creates a security interest in personal property or fixtures by K; (2) an agricultural lien; (3) sale of accounts, chattel paper, payment intangibles, or promissory notes; (4) a consignment; (5) security interest arising under certain provisions in Articles 2 or 2A; (6) security interest arising under certain provisions on bank deposits & collections or letters of credit. (See below for excluded transactions).


Expansion by New Art 9: Under (3), the new code expands sale of accounts or chattel paper to include sale of payment intangibles & promissory notes b/c this area of law is so blurry that they all should be included (§R9-109cmt.4).


Intention of the Parties: Consensual Security Interests: (§9-102; R9-109(a)(1)) 


Generally: A ST is consensual in nature and requires and agreement (i.e. K) b/w the parties (debtor & secured party).  Therefore, Art 9 applies to consensual encumbrances, as distinct from encumbrances that arise by operation of law, such as judicial, statutory, or C/L liens.  


New Code Improvement: Removes “intended” from the scope in order to avoid confusion in evidentiary problems.  However, under §9-102cmt.1 - courts will look at transactions to see if a security interest was intended.


Expansion of Property Subject to Art 9: (§R9-101cmt.4) New Art 9 expands the types of property subject to Art 9, including deposit accounts, sales of payment intangibles & promissory notes, health care insurance receivables, nonpossessory statutory agricultural liens, consignments, supporting obligations & property securing rights to pmt, commercial tort claims, etc.





EXCLUDED TRANSACTIONS (§9-104; R9-109(c)&(d))


New Code Does Not Apply to the Extent that:


it’s preempted by statute, regulation, treaty;


another state statute expressly governs the creation, perfection, priority, or enforcement of a security interest; etc.








New Code DOES NOT APPLY to:


landlord’s lien, other than an agricultural lien;


mechanic’s lien;


assignment of a claim for wages, salary, or other compensation of an EE;


sale of accounts, chattel paper, payment intangibles, or promissory notes as a part of a sale of business out of which they arose; or which is for the purpose of collection only; 


assignment of right to pmt under a K to an assignee that is also obligated to perform the K;


assignment of a claim arising in tort, other than a commercial tort claim;


the creation or transfer of an interest or lien on real property.





WHO’S INVOLVED IN A SECURED TRANSACTION?


DEBTOR: (§R9-102(a)(28)) means: (A) a person having an interest, other than a security interest or other lien, in the collateral, whether or not the person is an obligor; or (B) seller of accounts, chattel paper, payment intangibles, or promissory notes; or (C) consignee.


SECURED PARTY: (§R9-102(a)(72)) (A) a person in whose favor a security interest is created or provided for under a security agreement, whether or not any obligation to be secured is outstanding; (B) person that holds an agricultural lien; (C) consignee; (D) person to which accounts, chattel paper, payment intangibles, or promissory notes have been sold; (E) a trustee, indenture trustee, agent, or other rep in whose favor a security interest or agricultural lien is created or provided for; or (F) a person who holds a security interest under Articles 2, 2A, 4, & 5.





COLLATERAL: DEFINITION & CLASSES


What is “Collateral?”: 


Old Code: (§9-105(1)(c)) Means the property subject to a security interest, and includes accounts and chattel paper which have been sold.


New Code: (§R9-102(12)) Means the property subject to a security interest or agricultural lien.  The term includes: (A) proceeds to which a security interest attaches; (B) accounts, chattel paper, payment intangibles, & promissory notes that have been sold; and (C) goods that are the subject of a consignment.  New code explicitly includes proceeds of the collateral.


Importance of Correct Classification: 


Attachment Consequences: If you use a description in the security agreement such as “all farm products, all assets that are farm products at the time of attachment continue to be subject to the security agreement if their classification later changes (the new category would be a proceed of the old category), but an asset that is NOT a farm product at the time of attachment and does not fall into that category at a later date cannot be subject to the security interest (requires an expanded description).  Also, if you take a security interest in a merchant’s “equipment,” this will not include goods within the description “inventory.”


Classes of Collateral: New & old have different classes.  Article 9 frequently treats secured transactions differently depending on the class of collateral involved.


Goods Defined: 


Old Code: (§9-105(1)(h)) Good includes all things which are movable at the time the security interest attaches or which are fixtures, but does NOT include money, documents instruments, investment property, accounts, chattel paper, general intangibles, or minerals or the like before extraction.  Also includes timber to be cut & removed under a conveyance or K for sale, the unborn young of animals, and growing crops.


New Code: (§R9-102(44)) all things that are movable when the security interest attaches.  The term includes: (i) fixtures, (ii) standing timber to be cut & removed under a conveyance or K of sale (iii) unborn young of animals (iv) crops grown, growing, or to be grown, even if the crops are produced on trees, vines, or bushes, and (v) manufactured homes.  


Computer Programs: Included if it’s embedded in goods & any supporting information provided in connection with a transaction relating to the program if (i)the program is associated with the goods in such a manner that it customarily is considered part of the goods, or (ii) by becoming the owner of the goods, a person acquires a right to use the program in connection with the goods.  It does NOT include a computer program embedded in goods that consist solely of the medium in which the program is embedded.


Not Included: Accounts, chattel paper, commercial tort claims, deposit accounts, documents, general intangibles, instruments, investment property, letter of credit rights, letters of credit, money, oil. Gas, or other minerals before extraction.


Classification of Goods:


Consumer Goods: (§9-101(1)&§R9-102(a)(24)) Means goods that are used or bought for use primarily for personal, family, or household purposes (i.e. household furniture). 


Farm Products: (§9-109(3)& §R9-102(a)(34)) Goods other than standing timber (probably inventory) with respect to which the debtor is engaged in a farming operation and which are: (A) crops grown, growing, or to be grown, including (i) crops produced on trees, vines, and bushes; and (ii) aquatic goods produced in aquacultural operations; (B) livestock born or unborn including aquatic goods produced in aquacultural operations; (C) supplies used or produced in a farming operation (see (35)); or (D) products of crops or livestock in their unmanufactured states.


Inventory: (§9-109(4)&9-102(a)(48)) (Very similar definition) Goods, other than farm products, which (A) are leased by a person as lessor; are held by a person for sale or lease or to be furnished under a K of service; (C) are furnished by a person under a K of service; (D) consist of raw materials, work in process, or materials used or consumed in a business.


Equipment: (§9-109(2)& §R9-102(a)(33)) (Simpler than Old Code) Goods other than inventory, farm products, or consumer goods.  Old code - goods used or bought for use primarily in business (including farming or a profession) or by a nonprofit organization or governmental subdivision or agency.


Example: Manufacturer gives a security interest in the machinery used in the factory.


Mutual Exclusivity: (§R9-102cmt.4a) The classes of goods are mutually exclusive.  The same property cannot simultaneously be both equipment AND inventory.  In borderline cases (i.e. doctor’s car; farmer’s truck) the principal use to which the property is put is determinative.  However, goods can be different classes at different times, i.e. a radio might be inventory in the hands of a dealer, but consumer goods in the hand of a consumer.


Comment 4: Machinery used in manufacturing is equipment, not inventory, even if later sold b/c it was obsolete or worn.  In general, goods used in a business are equipment if they are fixed assets or have as identifiable units, a relatively long period of use, but are inventory, even though not held for sale or lease, if they are used up or consumed in a short period of time in producing a product or providing a service.


Fixtures: (§9-313(1)(a)& §R9-102(a)(41))  (Same under Both) Means goods that have become so related to particular real property that an interest in them arises under real property law.  But, under §R9-334(a), no security interest arises under Article ( in ordinary building materials incorporated into an improvement on land.


Examples: A furnace affixed to a house or other building; counters permanently affixed to the floor of a store; a sprinkler system installed in a building.  Note that fixtures are also either consumer goods or inventory.


Indispensable Paper: This exact term is not used in the code.  It covers various categories of paper which are negotiable or which are to some extent dealt with as if negotiable.


Document: (§9-105(1)(f)&§R9-102(a)(30)) Means a document or a receipt such as a warehouse receipt; bill of lading.


Instrument: (§9-105(a)(i)&§R9-102(a)(47)) Means a negotiable instrument or any other writing that evidences a right to the payment of a monetary obligation, is not itself a security agreement or lease, and is of the type that in ordinary course of business is transferred by delivery with any necessary indorsement or assignment.  It does not include investment property, letters of credit, or writings that evidence a right to payment arising out of the use of a credit or charge card or info contained on o for use with the card.


Investment Property: Means a security, whether certified or uncertified, security entitlement, securities account, commodity K, or commodity account.

















CHATTEL PAPER: (§9-105(1)(b)&§R9-102(a)(11)) (Similar definitions) A record(s) that evidence both a monetary obligation & a security interest in specific goods, a security interest in specific goods & software used in the goods, a security interest in specific goods and license of software used in the goods, or a lease of specific goods & license of software used in the goods.  Does NOT include: charters or Ks hiring vessels; records that arise out of the use of a credit card charge.  Multiple docs taken together may constitute chattel paper.  §R9-102(31) also includes electronic chattel paper.


Example: Dealer sells a tractor to a farmer on a conditional sale K or purchase money security interest. The conditional sales K is a security agreement, the farmer is the debtor, the dealer is the secured party, and the tractor is equipment collateral.  The dealer then transfers the K to his bank.  Since the conditional sales K is a security agreement relating to specific equipment, the conditional sales K is now the type of collateral called CHATTEL PAPER.


Intangibles: Not evidenced by an indispensable writing but which may be the subject of a commercial financing transaction.


Account: (§9-106&§R9-102(a)(2)) (Similar in both codes) (e.g. account receivable) A right to payment of a monetary obligation, whether or nor earned by performance, for property sold, leased, assigned, licensed or for services rendered or for an insurance policy, or for a secondary obligation incurred or to be incurred, etc.  It does NOT include: right to payment evidenced by chattel paper or an instrument; commercial tort claims, deposit accounts; investment property; letter of credit or LoC rights;


Example: Dealer sells goods on open account; he then assigns the account to his bank to secure a loan.


Comment 5: Revised code expands “account.”  It’s no longer limited to rights to payment relating to goods or services.  Incorporated several general intangibles under the old code into Accounts under the new code.  


General Intangibles: (§9-106&§R9-109(a)(42)) “Residual Category” (Bit more expansive in the new code) Means any personal property other than accounts, chattel paper, commercial tort claims, deposit accounts, documents, goods, instruments, investment property, letter of credit rights, letters of credit, money, oil, gas or other mineral rights before extraction.  Also, payment intangibles & software.


Examples: Goodwill, literary rights, rights to performance, copyrights, trademarks & patents.


Proceeds: (§9-306(1)&§9R-102(a)(64)) (New a bit more expansive) Means (A) whatever is acquired acquired upon sale, lease, license, exchange, or other DISPOSITION OF COLLATERAL (B) whatever is collected on, or distributed on account of, collateral; (C) rights arising out of collateral, (E) Insurance pmts arising out of damage, loss, defects in the collateral Cash Proceeds: (§R9-102(a)(9)) Proceeds that are money, checks, deposit accounts, or the like.


Examples: Dealer gives a security interest in his inventory to X.  X pays a cash down payment & trades in his old car.  He pays the balance by check.  The cash, trade-in car and check are all proceeds of the inventory collateral.  When the used car is resold later, it might be considered proceeds of proceeds.





ATTACHMENT & PERFECTION OF SECURITY INTEREST (Generally)


Attachment of a Security Interest: Might be considered as equivalent to creation of a security interest; in other words, unless there is attachment of a security interest, there is no security interest whatsoever.  However, once a security interest has attached, the secured party can enforce the interest and realize on the collateral, at least as against the debtor himself.


Perfection of a Security Interest: is necessary when the secured party seeks to enforce the interest against third parties who assert interests in the collateral, such as other creditors of the debtor, a bankruptcy, or persons to whom the collateral is transferred.  Where perfection takes place, the security interest is enforceable, not only a/g the debtor, but also a/g most of the third parties.




















PARTICULAR SECURITY DEVICES


Purchase Money Security Interest: (§9-107&§R9-103) Old code states that a security interest is a purchase money security interest to the extent that it is: (a) taken or retained by the seller of the collateral to secure all or part of its price; or (b) taken by a person who by making advances or incurring an obligation gives value to ENABLE the debtor to acquire rights in or the use of collateral if such value is in fact so used.


New Code Approach: (§R9-103) (1) defines “purchase-money collateral” as goods or software that secures a purchase money obligation incurred w/ respect to that collateral; and (2) “purchase money obligation” means an obligation of an obligor incurred as all or part of the price of the collateral or for value given to ENABLE THE DEBTOR to ACQUIRE RIGHTS IN OR THE USE OF THE COLLATERAL if the value is IN FACT SO USED.


Example: A pays $100 cash down to B and agrees to pay $100/month for 1 year for some stuff.  B retains a security interest in the stuff which is collateral for A’s obligation to make monthly payments.  B has taken a purchase money security interest in the stuff b/c he has (1) given value to enable A to acquire rights in or use the collateral AND (2) the value was in fact so used..  If B assigns the interest to C, C also acquires a purchase money security agreement in the stuff. 





II. ATTACHMENT OF SECURITY INTERESTS





1. CREATION & ENFORCEABILITY OF SEC INTERESTS


1. OVERVIEW: THE CONCEPT OF ATTACHMENT


CONSENSUAL/K NATURE: The consensual nature of the transaction, which is necessary to bring it within the scope of article 9, is satisfied through the voluntary association of the parties that underlies any K.


Importance: Sec interest can’t be enforced unless Art 9 statute of frauds has been satisfied.


Attachment requirements may occur in ANY ORDER.  Once the last requirement occurs, the security interest attaches unless the parties explicitly postpone the time for attachment.  The security interest attaches when it becomes enforceable against the debtor (cmt.1).


�


Requirements of Attachment: (§9-203&§R9-203(b)) 3 prerequisites underlie the creation of an enforceable 


security interest.  When all of these elements have been satisfied, the security interest “attaches:” A security 


interest is enforceable against the debtor and third parties with respect to the collateral ONLY if:


Value has been given;


the debtor has rights in the collateral OR the power to transfer rights in the collateral to a secured party; AND


One of the following conditions is met (evidentiary/Statute of Frauds provision):


the debtor has authenticated a security agreement that provides a description of the collateral, and if the collateral is timber to be cut, a description of the land concerned (serves as a statute of frauds);


the collateral is not a certified security and is in the possession of the secured party pursuant to the security agreement;


the collateral is a certified security in registered form and the security has been delivered to the secured party pursuant to the security agreement;


the collateral is deposit accounts, electronic chattel paper, investment property, or LoC rights, and the secured party has CONTROL (pursuant to 104 (deposit account), 105 (electronic chattel paper), 106 (investment property), 107 (letter of credit right).


Security Agreement: (§R9-203(b)(3), 9-203(1)(a)) Under §R9-102(73), a SZ is an agreement that creates or provides for a security interest.  All that is required is that the parties enter into a K relationship that falls w/i the scope of Article  - it is NOT necessary that they K w/ reference to Article 9!!!  


Authenticate: (§R9-102(7)) (Old Code used “sign”) Means to sign OR to execute or otherwise adopt a symbol, or encrypt or similarly process a record in whole or in part, with the present intent of the authenticating person to identify the person & adopt or accept a record.  














Examples: §1-201 Cmt 39: States that a complete signature is not needed; may be printed, stamped, written, initials, or thumbprint; may be on any part of the document; may be on a billhead or letterhead.


“Record”: (§R9-102(69)) (Old code used “writing”) New code uses the term “record” instead of writing.  Means information that is inscribed on a tangible medium or which is stored in an electronic medium and is retrievable in perceivable form.


Debtor: (§R9-102(28), old 9-104(1)(d)) Old code had a problem, b/c “debtor” included both the person who owes payment AND those who have and interest in the collateral (i.e. use your friend’s car for collateral in your loan).  New code (see def above), resolves uncertainty by using “debtor” to mean a person having an interest (other than a security interest or lien) in the collateral and “obligor” to mean person who owes payment or performance of the obligation.  Therefore, the borrower would be the obligor & the friend would be the debtor (although 1 person can be both).  Therefore, b/c it is the debtor that must authenticate the security agreement, borrower’s signature will not suffice; the person who put up the collateral must sign!  If A had used some of his property as collateral and also been given permission to use friend’s car, A would be the debtor w/ regard to the collateral that he contributed.


Parole Evidence: (cmt.3) debtor may use to show that a transfer purporting to be absolute is actually in fact for security.


DESCRIPTION OF THE COLLATERAL


Importance: The specific property to be attached must be identified, b/c a security interest cannot attach indiscriminately to a debtor’s assets.  Purpose of requiring a sec description in a security agreement is evidentiary (cmt. 2).


Generally: (§R9-108(a), §9-110) Both new & old code provide that a description of personal/real prop is sufficient, whether or not it is specific, if it REASONABLY IDENTIFIES WHAT IS DESCRIBED.  Essentially, you need to describe w/ a reas certainty.However, the new code provides:


Examples of Reas Identification: (b) Except as provided in (d), a description of collateral reas identifies the collateral if it identifies the collateral by (1) specific listing; (2) category (i.e. furniture, machinery); (3) a “type” of collateral defined in the UCC; (4) quantity; (5) computational or allocational formula or procedure; or (6) except as provided in (c), anoy other method, if the identity of the collateral is objectively determinable.


Supergeneric Description NOT Sufficient: (c) (NOT in old code) A description of collateral as “all the debtor’s assets” or “all the debtor’s personal property” or using words of similar import does not reas identify the collateral.  Although disapproved of w.r.t. to the security agreement, they are sufficient as a matter of law in a financing stmt (§R9-504(2)).  A Financing statement under §R9-504 may be satisfied by supergeneric descrip OR by the means proscribed in §R9-108 (see cmt. 2).


Old Code: Does not specifically exclude.  However, some courts have disallowed, especially where there are consumer goods involved (i.e. taking a security interest in “all consumer goods of the debtor”).


Description of Investment Property: (d) (i.e. security, security entitlement, securities acct, commodity K, or commodity acct) Description is sufficient if it describes: (1) the collateral by those terms or as investment property; or (2) the underlying financial asset or commodity K. Cmt. 4 says that stating “security” when you meant “security entitlements” is OK.  Also includes credit balances owed to debtor from a securities intermediary.


When Description by Type Insufficient: (e) A description only by type of collateral defined in the UCC is an insufficient description of (1) a commercial tort claim, or (2) in a consumer transaction, consumer goods, a security entitlement, a securities account, or a commodity account.  Therefore, these types must be separately described.


“Only” by Type: Means that a description is sufficient if it satisfies (a) AND contains a descriptive component beyond the type alone.


A.A.P. Clause & Commercial Tort Claims: (§R9-204(b)) An AAP clause in a security agreement does NOT reach future commercial tort claims.  Therefore, if a sec agrmt covers a comm tort claim, the claim will already exist.  However, the description need not be specific.  For example,  “all tort claims arising out of the explosion at debtor’s factory” is OK, even though the exact amt of the claim, the theory on which it’s based, and the ID of the tortfeasor are not described.  Note that under §R9-204(b)(1)-AAP clause may not, in some circumstances, apply to consumer goods.


NOTE: A description is not necessary if the secured party takes possession or control of the collateral pursuant to agreement (b/c the possession/control provides the identification).








Serial Numbers :: Specificity v. Possible Mistakes: The more specific you make the description (i.e. serial numbers) the less ambiguities you’ll have to face.  However, you also run the risk mistake by misstating the numbers.  The measure of acceptable error depends on the reas of the description in light of the error and the total circumstances of the case.


1 Digit Mistake?: Not likely to be fatal; a number that doesn’t correspond at all is.


Relocating/Repainting Collateral: (i.e. branded cattle) Describe your collateral w/ descriptions that can w/stand the test of time, debtor manipulation, & judicial vagaries.


BE CAREFUL OF USING “TYPES”:  Remember, you can get screwed by putting “equipment” when you meant “inventory” (i.e. manufacturer that makes gym equipment-finished products are inventory, while a gym owner-would be equipment).


After-Acquired Property: (cmt.3) No specific mention in §9-108 b/c the question of whether the description is sufficient to include AA property is a matter of K interpretation, i.e. not susceptible to a statutory rule.


(C)  DESCRIPTION OF THE LAND: What if the Collateral is crops, timber, etc.?


Old Code: (§9-203(1)(a)) If the collateral is crops growing or to be grown, or timber to be cut, the security agreement must, in addition to a description of collateral, contain a description of the land on which the collateral is or will be growing.


New Code: (§R9-203(b)(3)(A) Drops the land description requirement for crops, but keeps the requirement for timber to be cut.


Description Must Reas Identify: i.e. no legal description is necessary.  Usually, a street address or rural route number is OK, and even more casual descriptions have been upheld (i.e. Bob Joe’s farm on X Road, 4 miles from Brooklyn).  However, be careful-Jones may own 2 farms.  Therefore, extrinsic evidence is generally admissible to resolve ambiguities.


Timber to be Cut: 


Security Agreement: (§R9-203(b)(3)(A)) Must contain a descrip of the land concerned;


Financing Statement: (§R9-502(b)) Timber to be cut, minerals, fixtures - must describe the land.


Crops:


Security Agreement: (§R9-203)(b)(3)(A)) NO requirement for a land description for crops to be grown or growing crops.


Financing Statement: (§R9-502(b)) NO requirement for a land description for crops.


Effects: NEW CODE-If a secured party puts a land description in the security agreement (timber to be cut), but not in the financing statement, the interest attaches, but he’s unperfected.  If no description in either-no perfection AND no attachment.  If in financing stmt but NOT in sec agmt, ct MAY look at them together so as to cure the defect in the agreement.


VALUE (§1-201(44), 9-203(1)(b), §R9-203(b)(1))


Generally: Creditor can give value by providing consideration (sufficient to support a simple K).  Under §1-201(44), “value” - a person gives value for rights if he acquires them (a) in return for a binding commitment to extend credit or for the extension of immediately available credit whether or not drawn upon and whether or not a chargeback is provided for in the event of difficulties in collection; (b) as security for or in total or partial satisfaction of a pre-existing claim (i.e. antecedent debt); (c) by accepting delivery pursuant to a preexisting K for purchase; or (d) generally, in return for any consideration sufficient to support a simple K.


Preexisting Claim: Creditor can give value by taking a security interest based upon legally enforceable obligation, i.e. debt may be incurred for the purchase price of goods, even though the security agreement w.r.t. the equipment was not executed until after the purchase price.


After-Acquired Property: Preexisting claims allow the AA property to attach immediately upon acquisition by the debtor, b/c value has already been given (and all the other requirements of §R9-203 have been satisfied, e.g. agmt satisfied by the AA clause, etc.).


Commitment to Extend Credit: Bank can agree to allow a merchant to draw on a revolving line of credit, where that bank takes a security interest in the merchant’s inventory.  Value has been given, even though the merchant has yet to withdraw any money yet.  Therefore, the security interest has attached (assuming all the other requirements of §R9-203 have been met).  However, if the security agreement provided for a security interest in goods for advances that the bank MIGHT make, and later does advance credit, there has been no value-there was no earlier commitment to extend credit.


RIGHTS IN THE COLLATERAL: (§§9-203(1)(c), R9-203(b)(2)) 


Generally: The debtor must have rights in the collateral OR the power to transfer rights in the collateral to a secured party b/f a security interest can attach.  This is b/c a security interest does not attach to the described asset; rather it attaches to the debtor’s rights in the asset.  


Baseline Rule: (§R9-203,Cmt. 6) The security interest attaches only to whatever rights a debtor may have, broad or limited as those rights may be.  A debtor’s limited rights in the collateral, short of full ownership, are sufficient for the security interest to attach.


Exceptions to Baseline Rule: (Cmt.6) The inclusion of “or the power to transfer rights in the collateral to a secured party,” indicates that in some cases, the debtor may transfer greater rights than he has.  Accommodates cases where the debtor has power to transfer another person’s rights only to a class of transferees that excludes secured parties.


Consignment: A gives gallery pottery to sell; if not sold w/i 6 months, pottery get returned.  Bank has a security interest in gallery’s inventory.  Bank’s security interest will attach to the consigned pottery b/c the debtor-gallery has the power to transfer rights to the secured party.  


Bailment: Owner of goods (bailor) places them in the rightful possession of another (bailee) (i.e. for storage or carriage), but has not given the bailee permission to use the goods; bailor gives the bailee the appearance of ownership.  Bailee does not have sufficient rights to create a sec interest.


Thieves: Thieves w/ mere possession of goods does not have transferable rights and thus cannot create an enforceable security interest in them.  


Leased Goods: A lessee does not acquire any of the residual interest in the leased goods, and therefore, cannot create a security interest that will effectively encumber that interest.  He does, however, acquire the right to the exclusive use & enjoyment of the goods for the duration of the lease term, and those rights can be used as the basis for a security interest, i.e. creditor can proceed a/g the leasehold interest.


Joint Tenant’s Interest in an Asset: Secured party can’t dislodge the interest of the other joint tenant.  At foreclosure, the secured party can convey only the rights to which its security interest attached, and the purchaser at FC becomes a tenant-in-common.


Security Interest to Enabling Seller/Lender: (i.e. buyer grants security interest in the purchased goods to the seller or lender that provided financing that is used to acquire the goods)  


TITLE TO THE COLLATERAL (§§9-101, R9-102)


Except with respect to consignments or sales of accounts, chattel paper, payment intangibles, or promissory notes, the provisions of Article 9 with regard to rights and obligations apply whether title to collateral is in the secured party or the debtor, a.k.a. title is largely irrelevant to Article 9 secured transactions. 





PROCEEDS


GENERALLY: Problem arises when debtors dispose of collateral in their possession.  If it’s a debtor selling financed inventory, the creditor will usually approve b/c the money can/will be used to pay off the debt.  It may, however, also be against the security agreement.  The secured party will want to pursue the proceeds that the debtor receives from the disposition of the collateral.  When collateral is disposed of in any manner, whatever replaces it is a proceed.  In addition, PROCEEDS OF PROCEEDS ARE PROCEEDS!





1. DEFINITION:


“Proceeds”: (§§9-306(1), R9-102(a)(64)) )) (New a bit more expansive) Means (A) whatever is acquired acquired upon sale, lease, license, exchange, or other DISPOSITION OF COLLATERAL (B) whatever is collected on, or distributed on account of, collateral; (C) rights arising out of collateral, (E) Insurance pmts arising out of damage, loss, defects in the collateral.


Cash Proceeds: (§R9-102(9)) Proceeds that are money, checks, deposit accounts, or the like.  


“Or the Like”: (cmt. 13) Covers property that is functionally equivalent to “m,c, or da” such as money market accounts that are securities or part of securities entitlements.  


Other Examples: Promissory notes, used cars accepted as trade-ins on sales of auto inventory, shares of stock received in the sale of partnership assets, new CDs resulting from rolling over 2 other CDs.


Livestock: Newborn livestock is NOT proceeds of the cattle that gave birth to them b/c they do not in any sense replace those cattle.


Examples: Secured party has a SI in inventory.  If debtor sells for cash or check - cash proceeds.  If debtor takes a used item in trade or sells the inventory on credit - noncash proceeds.  If debtor takes a check for the inventory and later deposits it in a bank account, the bank’s obligation to repay the deposited funds is a proceed of a proceed and b/c it is a deposit account, it is a cash proceed.  If the money is later withdrawn from the account & used to buy a piano, the money is a cash proceed and the piano is a noncash proceed.

















ATTACHMENT OF PROCEEDS


Attachment of Proceeds: (§§§9-203(3), R9-203(f)) Attachment applies AUTOMATICALLY to proceeds, even if the K is silent on the matter.  The attachment of a security interest in collateral gives the secured party the rights to proceeds (under §R9-315) and is also attachment for a supporting obligation for the collateral.


Disposed Proceeds Must be “Identifiable”: (§9-306(2), R9-315(2)) AA security interest attaches to any IDENTIFIABLE PROCEEDS of the collateral.  “Identifiable” mean that the proceeds can be traced back to the collateral from which they sprang, and the cases place the burden of tracing on the secured party.


Secured Party Consents: (§R9-315(1)) A SP that consents to the disposition of the collateral free from its security interest is limited to the identifiable proceeds from the disposition. 


No Consent of Secured Party: SP’s interest attaches to the identifiable proceeds and unless Article 9 states differently, continues in the original collateral.


Cash Proceeds Deposited into a Deposit Account:  If the account contains only proceeds - readily identifiable.


Old Code:  did not provide for the ID of proceeds that are commingled.  Therefore, courts adopted the “Lowest Intermediate Balance” Test (see below). 


New Code: (§R9-315(b), And Cmt. 3) Provides that “proceeds that are commingled w/ other property are IDENTIFIABLE proceeds: (1) If the proceeds are goods, to the extent permitted by §9-336; (2)  If the proceeds are NOT goods, to the extent that the secured party identifies the proceeds by a METHOD OF TRACING, including application of equitable principles, that is permitted under law other than this article w/ respect to commingled property of the type involved.


Comment 6: Explicitly permits the lowest intermediate balance theory.


Lowest Intermediate Balance Test: Based on 2 assumptions: (1) as a debtor spends money from the account, it spends the proceeds of the security interest last; (2) the amount that can constitute identifiable proceeds is not increased by a later deposit of non-proceed funds into the account unless the parties intend that the later deposit restore the proceeds balance.


Example: Essentially, the proceeds balance is the lowest balance between the time proceeds are first withdrawn and the time the account balance is later restored as a result of non-proceed deposits.


Day 1: Debtor has balance of $10K; 


Day 2: Debtor deposits $5K in cash proceeds (balance $15K); 


Next Day: Debtor withdraws & spends $4K (balance $11K, but applying the first assumption, the proceeds balance is still $5K); 


Day 3: Debtor w/draws $7K-buys equipment (balance is $4K, all of which is proceeds). In addition, the secured party has an interest in the equipment to the extent of $1K (the amount of proceeds that went toward the purchase).


Day 4: Debtor deposits $15K in non-proceeds.  Balance is $19K, but applying the second assumption, the proceeds balance is $4K


Day 5: Debtor deposits $6K in new proceeds.  Balance is $25K and the proceeds balance rises to $10K.





ONGOING FINANCIAL RELATIONSHIPS


1.  FACILITATING CLAUSES:


Generally: Not all transactions are one-shot deals.  Some parties to secured transactions foresee that add’l funds will be advanced or that further property of the debtor will become encumbered as collateral.  However, the transactions costs of have to formalize all subsequent modifications and additions to their agreement would be huge.  Therefore, parties generally incorporate their long-term intent into their initial security agreement.


After-Acquired Property Clause: Concerns assets that will serve as collateral for the obligation.  The SI will attach to property of the type described which the debtor acquires subsequent to the effective date of the security agreement, i.e. secured party takes a SI not only in all of debtor’s existing inventory, but in any add’l inventory as debtor subsequently acquires it.


Future Advances Clause:  (“Floating Liens”) Concerns the money or other value that is advanced by the secured party.  Debtor’s inventory will be encumbered as collateral to the extent of the initial loan and all future loans.


Finance Statements: (§R9-204, Cmt. 7) THERE IS NO NEED TO REFER TO AAP OR FA CLAUSES IN A FINANCING STATEMENT!














AFTER-ACQUIRED PROPERTY (§§9-204(1), R9-204(a)-(b))


General Applicability: Article 9 explicitly permits the use of AAP clauses.  Very common, especially with “revolving” forms of collateral like inventory and collateral.  By their nature, these forms of collateral will dissipate over time over time.  The secured party needs the clause, or else the collateral that secures the loan will eventually disappear.  It would then have to enter a new agreement each time the debtor received new inventory or accounts.  If the creditor has neither an AAP clause nor a new security agreement, he would be effectively unsecured w/ respect to all new acquisitions.


AAP Clauses Permitted: (§9-204(1), R9-204(a)) Except as in (b), a security agreement may create or provide for a security interest in after-acquired property.  Cmt 1-no further action by the creditor is needed.  (See exceptions below).


Not Included in Sec Agreement?: Creditor may try to introduce extrinsic evidence of the parties’ intent.


Examples of Effective AAP Clauses: “All inventory now or hereafter acquired by debtor,” “all accounts due or become due to debtor,” or “all contents of debtor’s restaurant together with all property & articles now, and which may hereafter be used or mixed with, added to or attached to or substituted for, any of the foregoing property.”


How/When Does a Sec Interest Attach to AAP?: B/c the property probably doesn’t exist yet, the security interest can’t attach until the debtor has rights in the collateral.  Therefore, ATTACHMENT OCCURS IMMEDIATELY UPON THE DEBTOR’S ACQUISITION OF RIGHTS IN THE COLLATERAL.  The AAP clause provides the necessary agreement in advance, and the value initially given by the secured party is sufficient to support extension of the SI to the newly-acquired assets.


Exceptions to the AAP Clause: 


Consumer Goods: (§§9-204(2), R9-204(b)(1)) Both new & old limit the reach of AAP clauses in the context of consumer goods.  BOTH codes provide that a security interest created by an AAP clause DOES NOT ATTACH to consumer goods given as add’l collateral, UNLESS the debtor acquires the rights in them w/i 10 days after the secured party gives value.  


Example: Creditor has a SI in a consumer’s furniture (AAP clause).  The SI will not attach to furniture that the debtor acquires 6 months later, UNLESS the secured party extends add’l value & the debtor grants a new security interest in the new furniture.


Consequences: If creditor took the furniture anyway - could be liable for conversion.


N/A to Accessions: (§R9-204(b)(1)) The limitation is N/A to goods that qualify as accessions (i.e. an item of personalty that is attached to another item of personalty but retains its separate identity, meaning that it can be removed & sold separately.  Thus, the SI will attach to both a car AND its replacement tires and batteries, whenever they are acquired and installed in the car.


State/Federal Consumer Protection Laws: (§§9-201, R9-201(b)) Article 9 is expressly subordinate to these interests.  Includes rules by FTC, TILA, and Fed Reserve Board.


NEW CODE: ADD’L LIMITATIONS: 


Commercial Tort Claims: (§§R9-108(e)(2), R9-204(b)(2)) New code contains the limitation that precludes the inclusion of after-acquired commercial tort claims(R9-204).  In addition, under R9-108(e), can’t describe commercial tort claims by a UCC type, i.e. the commercial tort claim must be in existence at the time of the security agreement (See supra 6).


Descriptions by Type Not Sufficient: (§§R9-108(e)(1)) A description only by one of the following code categories is insufficient as a matter of law (1) consumer goods, (2) a security entitlement, (3) a securities account or a commodity account.  Therefore, a security agreement covering “all present pr after-acquired consumer goods” would NOT attach to any collateral, including consumer goods owned by the debtor at the time value is given and those acquired w/i 10 days thereafter.  However, the code leaves open the possibility that a description using a category NOT defined in the code (i.e. “all watercraft”) (but the reach of the AAP clause is limited to watercraft acquired w/i the 10 day limit.





FUTURE ADVANCES (§§9-204(3), R9-204(c)) 


Generally: BOTH the new & old codes allow the use of clauses that provide that the collateral will serve as security for advances or other value that might be extended in the future, whether such advances are obligatory or discretionary.   


“Pursuant to Commitment”: (§R9-102(68)) The code uses the term “pursuant to commitment” to refer to advances or other value that the secured party is required to extend under the terms of the security agreement.  An advance can be pursuant to commitment even though an event such as default has occurred that would permit the secured party to be relieved of its obligation.


Purpose: FA clauses allow preclude the necessity of the parties entering into another security agreement every time that the secured party advances more money to the debtor.  The debtor agrees to grant a security interest in the designated collateral to the extent not only of the original advance by the secured party, but also any subsequent advances.  


Example of FA Clause: The security interest herein created shall also secure all other indebtedness, obligations & liabilities of the debtor to the secured party, now existing and hereafter arising, including future advances, howsoever evidenced or created, actual, direct, contingent or otherwise.


Result of No FA Clause: The secured party who advances more $ to the same debtor under a sec agrmt that lacks a FA clause will be an unsecured creditor w.r.t. the new advance unless the parties enter into a new security agreement to cover the new advance.  In the absence of either a FA clause or a new security agreement, there is no agreement by the debtor to allow a security interest to attach to the collateral to cover the advance.


FA Clauses Permitted: (§§9-204(3), R9-204(c)) A security agreement may provide that collateral secures, or that accounts, chattel paper, payment intangibles, or promissory notes are sold in connection with, future advances or other value, whether or ot the advances or value are given pursuant to commitment.





Right of Debtor to Use or Dispose of Collateral (§§9-205, R9-205)


Generally: Up to the parties whether debtor can use, possess, handle, or collect any of the collateral.


Debtor has right to use collateral (R9-205): (And Cmt.2) A security interest is not invalid solely b/c (1) the debtor has the right or ability to (A) use, commingle, or dispose of all or part of the collateral, including returned or repossessed goods (B) collect, compromise, enforce or otherwise deal w/ collateral (C) accept the return of collateral or make repossessions, or use, commingle or dispose of proceeds or (2) the secured party fails to require the debtor to account for proceeds or replace collateral.


Potential Problem: (Cmt 3) If a secured party allows the debtor access to or control over collateral its security interest may be or become unperfected (under perfection by possession (§R9-315)).


Rights/Duties of Secured Parties Having Possession or Control of the Collateral: (§R9-207)


Duty of Care When Secured Party in Possession: Except as in (d), a secured party shall use reas care in the custody and preservation of collateral in the secured party’s possession.  If chattel paper or an instrument, reas care includes taking necessary steps to preserve rights a/g prior parties unless otherwise agreed.


Expenses, risks, duties, & rights when Secured Party in Possession: 


Reas expenses (insurance, taxes, etc.) incurred in the custody, preservation, use, or operation of the collateral are chargeable to the debtor and are secured by the collateral;


Risk of accidental loss or damage is on the debtor to the extent of a deficiency in any effective insurance coverage;


The secured party shall keep the collateral identifiable, but fungible collateral may be commingled;


the secured party may use or operate the collateral (A) for the purpose of preserving the collateral or its value; (B) as permitted by an order of a court having competent juris; (C) except as in the case of consumer goods, in the manner & extent agreed by debtor.


(d)-Buyer of Certain Rights to Payment: If the secured party is a buyer of accounts, chattel paper, payment intangibles, or promissory notes or a consignor: (1) subsection (a) does not apply UNLESS the secured party is entitled under an agreement; (A) to charge back uncollected collateral; or (B) otherwise to full or limited recourse a/g the debtor or a secondary obligor based on the nonpayment or other default of an account debtor or other obligor on the collateral; and (2) subsections (b) and (c0 do not apply.





PERFECTION OF SECURITY INTERESTS





PERFECTION IN GENERAL


1.  PURPOSE OF PERFECTION


Generally: There may be several competing interests in the same property (i.e. a purchaser, another secured party, or a lien creditor (e.g. a trustee in bankruptcy)).  In order to enhance its position w.r.t. other potential competing claimants on the same collateral, a secured party must take certain steps to perfect its secured interest.  The “steps” are referred to as “perfection” of a security interest.


Distinguish Attachment: Attachment of a SI simply establishes the relationship b/w the secured party & the debtor and gives the secured party a special property interest in the collateral.  Perfection is relevant ONLY to the secured party’s position vis-a-vis third party claims to the collateral.  PERFECTION HAS NO BEARING ON THE RELATIONSHIP B/W THE DEBTOR AND THE SECURED PARTY, and an unperfected secured party has the right to enforce its security interest if the debtor defaults.  However, by perfecting, the secured party can reduce the risk that a third-party claimant can successfully assert a superior clam to the collateral.


Purpose: Avoid Problem of “Ostensible Ownership”: B/c a SI is simply a K b/w 2 parties, the existence of the K might only be known to them.  Perfection generally requires that the secured party take designated steps that are deemed sufficient to publicize the interest to other parties that might have the same interest in the same property.  This notice is intended to overcome the problem of ostensible ownership, i.e. a buyer has an obvious interest in knowing whether the offered property is subject to an outstanding SI, just as a subsequent lender would want to know of a prior security interest in the same collateral.





THE ALTERNATIVE METHODS OF PERFECTION (§§9-302, R9-310)


FILING A FINANCE STATEMENT: (Default Rule)


Default Rule: (§§9-302, R9-310(a)) Comment 1 states that this is a central Article 9 principle: States that unless otherwise stated in the Code (as delineated in (b)), a FINANCING STATEMENT must be filed to perfect all security interests (and in the NEW CODE- agricultural liens).  Therefore, the general rule is FILE, unless perfection is achieved by some other code provision, or the security interest is in a deposit account, letter of credit right, or money (§R9-312(b)).  Every other method is considered an exception to this rule.


Exceptions in (b): (Cmt.3) Filing is not required for these filings b/c they are perfected automatically upon attachment ((b)(2)&(b)(9)), or upon the occurrence of another event ((b)(1),(5),(9)), b/c they are perfected under the law of another jurisdiction ((b)(10)), or b/c they are perfected by another method such as taking possession of control ((b)(3),(4),(5),(6),(7) & (10)).


Financing Statement Generally: Simple form that is filed in the appropriate public office to enable interested parties to obtain sufficient info concerning a security interest in personal property of the debtor.


POSSESSION: (§§9-302(1)(a), 9-305; R9-310(b)(6), R9-313)


Generally: A secured party generally is entitled to perfect a SI in goods or in any form of indispensable paper by taking actual or constructive possession of the collateral.  W.r.t. some types of indispensable paper, perfection by possession is the ONLY available method, other tha short periods of temporary perfection.


New Code: Under §R9-312(a), a SI in instruments can be perfected by permissive filing.  Under §R9-312(b)(3), a SI in money can ONLY be perfected by possession.


AUTOMATIC PERFECTION: (§9-302(1)(c)-(g), R9-310(b)(2), R9-309) 


Generally: In some cases, a secured party will not be required to take any steps beyond attachment of the SI for it to be deemed perfected.  In these cases, perfection ocurs automatically upon attachment.


TEMPORARY PERFECTION: (Proceeds, Negotiable Instruments) (§§9-302(1)(b), R9-310(b)(5),(9)) 


Generally: Art 9 allows auto perfection in some cases, but for only a limited time.  It’s available in designated circumstances involving instruments, certified securities, negotiable documents, and goods in the possession of a bailee other tha one who has issued a negotiable document for them (§§9-304(4),(5), R9-312(e)-(g)).   It is also recognized for specified cases involving proceeds (§§9-306(3), R9-315(d)(3)).


PERFECTING UNDER FEDERAL LAW: (§§9-302(3)(a), R9-310(b)(3), R9-311(a)(1))


Generally: Fed law includes some requirements concerning methods of perfecting a SI (e.g. FAA-SIs in a plane).  Filing a financing statement is NOT required and cannot even be effective to perfect a SI if a federal statute or treaty establishes a national or international registration, a national or international certificate of title, or otherwise requires a different location from that which is specified in Article 9.


STATE CERTIFICATE OF TITLE STATUTES: (§§9-302(3)(b), R9-310(b)(3), R9-311(a)(2),(3))


Generally: States have enacted separate CoT statutes that cover cars, trailers, boats, & tractors.  States sometimes require that a SI in this property be noted on the title itself.  Article 9 recognizes that the filing of a financing statement is neither required nor effective to perfect a security interest in collateral covered by a state CoT statute. 


CONTROL: 


Generally: Under both new & old codes, the primary method for perfecting a SI in INVESTMENT PROPERTY is CONTROL (§§9-115, R9-314(a), R9-106).


New Code Revisions: The NEW CODE extends the concept to DEPOSIT ACCOUNTS (§R9-314(a)), R9-104), LETTER OF CREDIT RIGHTS ( R9-107), and ELECTRONIC CHATTEL PAPER  (R9-105).


DELIVERY


Generally: BOTH new & old codes, permit a SI in a certificated security in registered form to be perfected by delivery to the secured party even though the indorsement that is necessary for the secured party to take control is missing (§§9-115(6), R9-313(a)).  Delivery is nothing more than possession of the security certificate, but the term is used in order to conform to the usage of Article 8




















3. WHEN DOES PERFECTION OCCUR? (§§9-303(1), R9-308(a))


Generally: PERFECTION OCCURS WHEN THE SI ATTACHES ANY OTHER ADDITIONAL STEPS SET OUT IN THE CODE HAVE BEEN TAKEN.  If the steps for perfection are completed b/f attachment, then perfection occurs upon attachment (i.e. secured party files b/f giving value or b/f the debtor acquires rights in the collateral Cmt.2).  ATTACHMENT & PERFECTION MAY BE COMPLETED IN ANY ORDER.  Therefore, perfection occurs at the earliest moment when both perfection and attachment requirements have been met.


Perfection Steps Before Attaching Permissible: The secured party might insist on taking steps to perfection (i.e. filing) b/f the security interest attaches.  For example, when the parties are finalize the agreement, lender may insist that b/f proceeding any further, the debtor must sign a financing statement that will then be filed.  Although all the necessary steps for perfection are completed, the SI has not attached, and perfection would not occur, until the attachment requirements are completed (i.e. debtor must sign, secured party must give value).





CONTINUITY OF PERFECTION: (§§9-303(2), R9-308(c)) 


Generally: A SI may be perfected by one method of perfection and thereafter remain continuously perfected through the process of tacking other methods of perfection.  When different but nevertheless appropriate means of perfection are subsequently used, the security interest is deemed to be continuously perfected from the date of the original perfection, PROVIDED that the interest was not allowed to become unperfected in any interim period.  If there is a gap in the perfection, the secured party’s interest is lost until be re-prefects.  The date of the perfection would then occur at the time of the re-perfection.


Example: 


March 1: Secured party takes a SI in debtor’s stamp collection and perfects by taking possession.


Sept 1: Parties agree that the collection will be returned to the debtor so that the debtor can remount several of the stamps.  The secured party then files a financing statement.


Effect 1: If the FS is filed b/f the secured party relinquished possession of the collection, the security interest would be continuously perfected from March 1.


Effect 2: If the collection is returned to the debtor b/f secured party filed, an intervening period will result where the SI was unperfected.  The date of perfection would date back ONLY to September 1.  Therefore, secured party is vulnerable to any competing interest that arose b/w March 1 and September 1.





PERFECTION BY FILING


1. GENERAL METHOD: (§§9-302(1), R9-310(a))


Generally: Filing a finance statement is Article 9’s preferred/default method of perfection.  By filing, a secured party publicly announces its security interest to any third parties who are concerned enough to search the public files. §§9-302(1), R9-310(a) provide that a financing statement, subject to exceptions, must be filed for perfection to occur.  The NEW CODE includes agricultural liens to the list of SIs that are perfected by filing (§R9-310(a)).  


Old Code: Part 4 is devoted to the filing process.


New Code: Part 5 is devoted to the filing process.


When Does Filing Take Place: (§R9-502(a)) When communication of a record to a filing office & tender of the filing fee or acceptance of the record by the filing office constitutes filing.





WHAT TO FILE: (INFO TO BE INCLUDED): (§§9-402(1), R9-502(a)) 


REQUIREMENTS:


OLD CODE: (§9-402(1))  A financing statement is sufficient if it includes:


The names of the debtor and the secured party;


The signature of the debtor;


An address of the secured party from which info concerning the trans can be obtained;


A mailing address of the debtor;


A description of the collateral (see notes above).


Real Estate Descriptions: If the FS covers crops growing or to be grown -must include a description of the real estate where grown (must also describe in security agreement-§9-203(1)).  Also needed if the financing statement covers timber to be cut (must also describe in security agreement-§9-203(1)), minerals or the like (oil, gas), and accounts resulting from sales of minerals or the like at the wellhead or minehead, and fixtures.


Must Comply With (5): FS must indicate that it is to be filed in the RE records; states have option of requiring a full legal description; must also state the name of the record owner (if not the debtor).


Fixtures: (6) SIs in fixtures can also be perfected by the recording of a RE mortgage if the mortgage indicates the collateral covered and otherwise satisfies the rqmts for a FS.


NEW CODE: (§R9-502(a)) To be sufficient to perfect a security interest, an initial FS must include:


The name of the debtor;


The name of the secured party or a representative of the secured party;


An indication of the collateral covered;


A real property description for as-extracted collateral, timber to be cut, & fixtures.  NEW CODE deletes the land description for crops.  Same approach to the sufficiency of RE descriptions.


Additional Requirements under §R9-516(b)(1)-(5): An initial FS that does not contain this minimal information is ineffective to perfect a security interest, even if it is accepted by the filing office.  The following information is also REQUIRED for an initial FS, but it is NOT necessary to be legally sufficient:


A mailing address for the debtor;


A mailing address for the secured party;


Whether or not the debtor is an organization; and


If debtor is an organization (1) type of org, (2) jurisdiction of the org, and (3) an organizational ID number (or an indication that debtor has no such number).


In addition, the filing office must reject under §R9-520(a), if:


The record is not communicated by a method or medium of communication authorized by the filing office;


An amount = or greater than the applicable filing fee is not tendered;


The filing office is unable to index the record b/c (A) no debtor name; (B) if amendment, the initial FS; (D) sufficient description of real prop (if necessary).


If FS Does NOT Contain the Info Required by §R9-516: The filing office MUST REFUSE TO ACCEPT THE FS if it does not contain this information under §R9-516 (§R9-520(a)).  The filing office must also refuse to accept a FS that does not contain the name of the debtor, the name of the secured party of record (or it’s rep), or a sufficient description of the real property when such a description is required.  The filing office MAY NOT REFUSE to accept an initial financing statement that fails to indicate the collateral.


Effect: (§R9-516(b)) A filing that is properly refused, is not effective to perfect a SI.


Office Mistakenly Accepts: (§R9-520(c)) If the filing office inadvertently accepts a financing statement that contains the minimum information under §R9-502(a)(b), but omits an additional required item under §R9-516, the security interest is perfected.


Limits on Refusal: (§R9-520(a)) A filing office may NOT refuse to accept a filing statement b/c it does not contain information that is not on the above list (i.e. can ask for debtor’s SS number, but can’t refuse to accept based on that).  In addition, under §R9-516(d), if the FS is really effective and the office refuses anyway, it is effective as a filed record, EXCEPT as a/g a purchaser of the collateral which gives value in reasonable reliance upon the absence of the record from the files.





NAMES OF THE PARTIES: (§§9-402(7), R9-503(a)-(c)) 


Filing Office: Indexes FSs by the debtor’s name (§R9-519(c))


Old Code: (§9-402(7)) A FS sufficiently shows the name of the debtor if it gives the individual, ptshp or corp name of the debtor, whether or not it adds other trade names or names of partners (therefore, should state ind’l name of debtor that operates as a sole proprietor, although trade names under which the debtor conducts business can also be added.


Rationale: The business of a sole proprietor is not considered to be a separate legal entity.  Ind’l names should not be used when the debtor is a corporation or a ptshp (although some ptshps have no names and must be identified by the partners).


Comment 7, §9-402: What name should be used?


Individuals: Must file under their name; NOT by a trade name;


Partnerships: Must be filed by partnership name; NOT under partners’ or trade names;


Trade Names: Are deemed too uncertain and too likely not to be known to the secured party or person searching the record, to form the basis for a filing system.  However, §9-403(5) provides for indexing in a trade name if the secured party so desires.











NEW CODE: (§R9-503(a)) (More Explicit Guidelines) A FS sufficiently provides the name of the debtor:


“Registered Organization”: (1) (meaning an organization organized under a state or federal law that requires the maintenance of a public record indicating the organization’s existence (§R9-102(a)(70)), the FS must reflect the name shown on those records.


Decedent’s Estate: (2) Name of decedent and indicates that the debtor is an estate;


Trust/Trustee: (3) Name as shown on organic docs, or if no name is shown, settlor’s name, add’l info to distinguish debtor from similar trusts, and info showing that debtor is a trust). 


General Rule: (4)


If the Debtor Has a Name: (A) The FS sufficiently provides the name of the debtor “only if it provides the ind’l or organizational name of the debtor.”   “Organization” is defined broadly (§R9-102(28)) to include both legal entities and associations that lack entity status (see cmt.2).  Therefore, if an organization has a name, even though it is not a separate legal entity, the name of the organization is to be used.


If the Debtor Has No Name: The FS sufficiently provides the name of the debtor “only if it provides the names of the partners, members, associates, or other persons comprising the debtor.”  Thus, if the organization that is the debtor does not have a name, the name of the individuals or other entities that make up the organization should be used.


Use of Trade Names: (§R9-503(c)) The new code EXPLICITLY ADDRESSES TRADE NAMES.  A FS that includes only a trade name does not sufficiently name the debtor.


Adding Trade Name: (§R9-503(b)) If FS meets the requirements of (a), is not rendered ineffective by the absence of (1) trade name or other name of the debtor; or (2) unless required under (a)(4)(B), names of partners, members, associates, or other persons comprising the debtor.





SIGNATURE 


Old Code: (§9-402(1)) FS must be signed by the debtor. 


Exceptions: (§9-402(2)) The signature of the secured party rather than the debtor on the FS can be effective to perfect a SI in: (a) collateral already subject to a SI in another jurisdiction when it is brought into this state, OR when the debtor’s location is changed to this state; OR (b) proceeds if the SI in the original collateral was perfected; OR (c) collateral as to which the filing has lapsed; OR (d) collateral acquired after change of name, identity, or corp structure of the debtor.


FS Amendments: (§9-402(4)) An amendment can only be accomplished by filing a writing signed by BOTH the secured party and the debtor.  If it is merely the release of collateral, it can be signed by the secured party alone (§9-406).


NEW CODE: (§R9-502, Cmt.3) NO requirement of debtor’s signature in an initial FS!!! (Facilitates paperless, electronic filings)  


“Authorization” Suffices: However, the debtor must AUTHORIZE the filing of an initial FS or of an amendment that either that either adds collateral or a new debtor to the initial FS (§R9-509(a)).  Therefore, merely authenticating the security agreement the debtor authorizes the filing of an initial FS and any amendment that covers collateral described in the security agreement (§R9-509(b)).  An amendment that adds collateral not covered in the security agreement or adds a new debtor must be authorized in an authenticated record (§R9-509(a)).  





ADDRESSES


Old Code: (§9-402(1)) Appropriate addresses for both parties required for an effective FS.  For the debtor, a mailing address is required.  For the secured party, address must be provided from which info about the SI can be obtained.


New Code: (§R9-502(a), R9-516) The addresses of both parties are required (§R9-516), but are NOT necessary for an initial FS to be legally sufficient to perfect a SI.  Nevertheless, the filing office must refuse to accept a initial FS that omits addresses, and a filing is not effective if it is properly refused by the filing office (§R9-516, Cmt. 5).  Cmt 5 explains that the address of the secured party would be sufficient even if it later becomes incorrect.























(E) DESCRIPTION OF COLLATERAL


Old Code: (§9-402(1)) Must contain a “statement indicating the types, or describing the items of collateral.”


Test: (§9-110) Any description of personal property or RE is sufficient whether or not it is specific if it REASONABLY IDENTIFIES WHAT IS DESCRIBED. Cmt to §9-110 states that the test is essentially: does it make possible the identification of the thing described?


Security Agreement v. FS: The FS is given a lot more latitude in the collateral descriptions.  More specificity is required in the security agreement b/c it established the intent of the parties regarding the specific assets that will be subject to the security interest.


Conflicting Descriptions: If the SA says “inventory and accounts” and the FS states just “accounts,” perfection does not extend to the security interest in the inventory.  If vice versa, the security agreement would only cover the accounts.


AAP Clauses: Need not be described in the FS’s description of collateral. 


Description of the Land: (§9-402(1)) A FS must also include a description of the RE involved when the collateral is crops that are growing or to be grown.  Legal description not required-just sufficient for reas ID.


(b) NEW CODE: (§R9-504) 


Generally: A FS sufficiently indicates the collateral that it covers if the financing statement provides: (1) a description of the collateral pursuant to §R9-108 (i.e. if it’s OK in the security agreement, it’s OK in the FS), OR (2) an indication that the financing statement covers all assets or all personal property.


Note on (2): Such a supergeneric description would NOT suffice for a security agreement (§R9-108).


Description of Land: (§R9-502(b)) NO requirement that a FS covering crops must contain a RE description.  





EFFECTS OF ERRORS & CHANGES


Errors: (§§9-402(8), R9-506(a)) 


Old Code: A FS that SUBSTANTIALLY COMPLIES w/ Article 9 requirements is effective even though it contains minor errors that are “NOT SERIOUSLY MISLEADING.”  (Aimed at the fanatical formalistic requirements applied by some courts).  Generally, if the filing, despite some error, is reasonable sufficient to place such parties on notice, the error should not be considered fatal.


General Standard: Would the FC statement, despite the error, likely be found?  If so, then would the error seriously mislead a searcher as to the collateral covered by the FS or as to whether the person named as the debtor on the FS is the same person whose record is being investigated.


NEW CODE: (§R9-506(a)) 


Default Rule: A FS substantially satisfying the requirements of this part is effective, even if it has minor errors or omissions, UNLESS the minor erros or omissions make the FS MATERIALLY MISLEADING.  


Debtor’s Name-Seriously Misleading: (b) (Expands Old Code) Except as in (c), a FS that fails to sufficiently provide the debtor’s name (under §R9-503(a)) IS SERIOUSLY MISLEADING.


Exception: (c) If a search of the records of the filing office under the debtor’s correct name, using the filing office’s standard search logic, if any would disclose a FS that fails sufficiently to provide the name of the debtor in accordance w/ §9-503(a), the name provided does not make the FS seriously misleading (Logics vary greatly).





NAME CHANGES & CORP STRUCTURE CHANGE,: (§§9-402(7), R-507) 


Changes may occur after filing that can mislead subsequent searchers.


Old Code:


General Rule: (§9-401(3)) Such changes do NOT render a properly completed, properly filed FS ineffective.


Exception: (§9-402(7)) Where a debtor so changes his name or in the case of an organization its name, identity or corporate structure that a filed FS becomes seriously misleading, the filing is not effective to perfect a security interest in collateral acquired by the debtor more then 4 months after the change, unless a new appropriate FS is filed b/f the expiration of that time.








Effect of §9-402(7): The secured party needs to file a FS under the debtor’s new name ONLY to perfect its security interest in collateral acquired by the debtor more than 4 months following the change, and then only if the name change has rendered the original FS “seriously misleading.”


Example of 4 Month Grace Period: Bank has a perfected SI in all of debtor’s present and after-acquired inventory.  On June 1, debtor’s name changes in a manner that makes the bank’s FS seriously misleading (4 month grace period ends on 10/1).  The bank does not refile during the 4 month grace period.  On 10/1 a finance comp takes a competing interest in debtor’s inventory.  Despite its failure to refile, the bank will be perfected, and will thus have priority over the finance company as to all inventory on hand (1) at the time of the name change and (2) all inventory acquired during the next four months.  It will be unperfected and subordinate to the finance company as to all inventory acquired AFTER the expiration of the grace period.  If the bank refiles under the new name AFTER the expiration of the grace period, it will be perfected as to new inventory acquired therafter but will remain subordinate to the finance company as to that new inventory.


NEW CODE: (§R9-507-508) 


General Rule: (§R9-507(b)) Same general approach.  Except as in (c) and §R9-508, a FS is not rendered ineffective if, after the FS is filed, the information provided in the financing statement becomes seriously misleading under §R9-506.


Exception: Debtor’s Name: §R9-507(c): If the debtor so changes his name that a filed FS becomes seriously misleading under §R9-506: (1) the initial filing continues to perfect w.r.t. the original collateral and after-acquired collateral by the debtor within 4 months after the name change; and (2) If the name change would be seriously misleading (using §R9-506 standard), an amendment must be filed within 4 months after the name change in order for the FS to be effective to perfect a SI in collateral acquired more than 4 months after the name change.


Old Code Clarified: (§R9-507(c)(2)) Provides that the amndmnt will be suff if either (1) provides the debtor’s new correct name or (2) otherwise renders the FS not seriously misleading. 





TRANSFERS OF COLLAT. BY THE DEBTOR (&TRANSFERS TO CORPORATIONS / MERGERS ):          (§§9-306(2), R9-507(a)) 


Old Code: 


General Rule on Continuation:  (§9-306(2)) A security interest, whether or not perfected, continues in collateral notwithstanding its disposition by the debtor unless the secured party authorized the disposition or a provision of Article 9 dictates a contrary result.


General Rule on Perfection of Such an Interest: (§9-402(7)) A filed FS remains effective notwithstanding a transfer by the debtor, even if the secured party knows of or consents to the transfer.


Example: Bank takes and perfects by filing a SI in debtor’s present and after-acquired equipment.  Debtor then sells a piece of equipment to Buyer.  Bank consents to sale on condition that its security interest remain enforceable a/g the item.  Bank does NOT refile in the name of the buyer.  Buyer later resells the equipment to Purchaser.  


Result: In a subsequent priority contest, Banks’ original filing in debtor’s name perfects its interest as against Purchaser.  Also, if Buyer acquires more equipment after it buys the item from debtor, the new equipment will NOT be subject to Bank’s security interest.  This is b/c Buyer is NOT bound by the after-acquired property clause agreed to by debtor.


Transfer to a Corporation: Bank perfected a SI in the present and after-acquired inventory of debtors by filing in their individual names.  Debtors subsequently incorporated as “Xcorp, Inc.”  and transferred all their business-related assets, including inventory to the corporation.  The corp then granted a security interest to a finance company, which properly filed under the corporate name.  (1) If the incorporation was the equivalent of a name change, then all of the inventory transferred to the corporation, and any after-acquired property in the first 4 months after the incorporation would be perfected by the bank’s original security interest (it would be unperfected as to any inventory acquired after 4 months). (2)  If the corp is a NEW ENTITY not bound by the bank’s AAP clause, bank would have a perfected security interest in all inventory transferred by the debtors but would not have any SI in inventory acquired by the corporation.


Courts: Court concluded #2 and therefore the new entity was not bound by the bank’s agreement w/ the debtors.  BUT THE ANSWER WAS NOT CLEAR.


NEW CODE: (§R9-507(a))


General Rule on Disposition of Collateral: (Very similar to Old Code) A filed FS remains effective w.r.t. collateral that is sold, exchanged, leased, licensed, or otherwise disposed of and in which a SI or agricultural lien continues, even if the secured party knows of or consents to the transfer.


Is the Transferee Bound?: (Clears Up Transferee Problems) Whether the transferee is bound by the terms of the existing security agreement turns on whether it is a “NEW DEBTOR.” It will depend on law OTHER than Article 9.


New Debtor: (§R9-102(a)(56)) Means a person that becomes bound as debtor under §R9-203(d) by a security agreement previously entered into by another person.


Look to §R9-203(d): A person becomes bound as a debtor by a security agreement entered into by another person if, by operation of law other than this article or by K (i.e. K law, corporate law): (1) the security agreement becomes effective to create a security interest in the person’s property; or (2) the person becomes generally obligated for the obligation of the other person, including the obligation secured under the security agreement, and acquires or succeeds to all or substantially all of the assets of the other person.


Hypo From Above: If the corp had agreed to assume all K obligations of debtors, it would have qualified as a “new debtor.”  


Mergers: The same result often obtains under the law of mergers.  If a person becomes bound as a new debtor, a new security agreement is NOT necessary to make the terms of the original agreement enforceable a/g it.  


Financing Statement Becomes Seriously Misleading: (§R9-508(a)) If the difference between the name of the original debtor and the name of the new debtor is sufficient to render a filing seriously misleading, the filing is effective as to the collateral transferred and any new collateral acquired during the 4 months after the new debtor becomes bound.  The secured party is unperfected, however, as to the new collateral acquired after the expiration of the 4 month grace period unless it files an initial FS in the name of the new debtor.





WHEN TO FILE: (§§9-402(1), R9-502(d))


Generally:


May File BEFORE or AFTER Attachment: (§§9-402(1), R9-502(d)) (Same Rule) A FS may be filed before a security agreement is made or a security agreement otherwise attaches.  Therefore, lender can require a prospective debtor to sign a FS as a precondition to continuing the negotiations on the secured transactions.  The lender can then promptly file the signed FS in order to enhance its priority.





WHERE TO FILE: (§§9-401, R9-501)


Central v. Local Filing (Must file in appropriate office in order for the FS to be effective)


New Code: (§R9-501)


(a) Except as provided in (b), if the local law of this state governs perfection of a security interest OR agricultural lien, the office in which to file a FS to perfect a SI or agricultural lien is:


the office designated for the filing or recording of a record of a mortgage on the related real property, if: (A) the collateral is as-extracted collateral or timber to be cut; OR (B) the FS statement is filed as a fixture filing and the collateral is goods that are or are to become fixtures; OR


(Central Location as Designated by the State) the office of [  ] [or any office duly authorized by [  ], in all other cases, including a case in which the collateral is goods that are or are to become fixtures and the FS is not filed as a fixture filing.


Comment 2: New Code rejects the old code approach that afforded each state 3 alternative approaches, depending on the extent to which the state desires central filing (usually w/ sec of state), local filing (county official), or both. . . Local filing increases transactions costs by increasing uncertainty and the number of required filings.  Accordingly, the NEW CODE DICTATES CENTRAL FILING FOR MOST SITUATIONS, while retaining local filing for RE-related collateral & special filing provisions for transmitting utilities.


Old Code: New code completely displaces.  Old code gave states 3 options (see above).  New code adopts central filing.  See Comment 2 above.








WHEN FILING IS EFFECTIVE: (§§9-403, R9-516, R9-517)


OLD CODE: (§9-403(1)) Filing occurs upon the completion of 2 events: (1) presentation of the financing statement for filing, AND (2) tender of the filing fee or acceptance of the filing statement by the filing officer (i.e. doesn’t actually have to be put into files).


NEW CODE: (§R9-516(a)) Same as old code except it refers to “communication of record” rather than “presentation of a FS.”   Approach is designed to permit use of any technology to transmit the filing data.


New Code Goes Beyond Old Code: (§R9-516(b)) It provides an exclusive list of the reasons for a filing officer to reject a record, and therefore, filing will not occur.


EXCLUSIVE Grounds for Refusal: The filing officer MUST reject for these reasons: failure to pay fee; failure to use authorized communication; in an initial FS-failure to name the debtor; omission of required description of the RE to which the initial FS relates; omission of a mailing address for the debtor, and omission of required info for a debtor that is an organization; in an amendment or correction statement-failure to identify the initial FS by file number.


Wrongful Rejection: (§R9-516(b)) If filing officer rejects for a reason NOT within these grounds, the FS is effective, except as a/g a purchaser of the collateral for value in reas reliance upon the absence of the records from the files.


Wrongful Acceptance: (§R9-520(c)) If officer accepts when he should have rejected: if the FS meets the min requirements under §R9-502(a)&(b), the initial FS is effective to perfect the SI.





LAPSE & TERMINATION OF FILING


Lapse of Initial Financing Statement: (§§9-403(2), R9-515(a))


New & Old General Rule: A FS is effective for 5 YEARS AFTER FILING.  Unless a continuation is filed, the effectiveness of the FS lapses at the end of this 5 year period (§§9-403(2), R9-515(c)).  The 5 year period runs from the date of filing, not the date of attachment.  Under 


Retroactive-Invalidation Rule: Under old code, the SI is deemed to have been unperfected as a/g a person who became a purchaser or lien creditor before lapse (§9-403(2)).  Even though the filing is effective and the SI is thus perfected when the interest of a purchaser or lien creditor arises, theis “retroactive invalidation” provision will cause the unperfected status of the secure party to relate back in the case of a later priority dispute w/ the purchaser or lien creditor.  In other words A SECURED PARTY WHO ALLOWS ITS FS TO LAPSE WILL BE TREATED AS IF IT HAD NEVER FILED AT ALL!!!  


NEW CODE: Same Approach, BUT: Adopts this approach for SIs & agricultural liens, but limits its applicability to purchasers for value.  In other words, if secured party allows lapse, it will find itself unperfected prospectively  and will be deemed unperfected as a/g a purchaser for value whose interest arose before lapse, but it will retain its perfected status as against a lien creditor.   ((c) it is clear that if the security interest or agricultural lien becomes unperfected upon lapse, it is deemed never to have been perfected “as against a purchaser of the collateral for value” (N/A to lien creditors))


Destroying Records: (§§9-403(3), R9-522(b)) Filing office may destroy written record immediately upon lapse, but under the new code, must keep a record of the info for 1 year (§R9-522(a)).


Bankruptcy Exception: (§9-403(3)) NEW CODE DELETES THIS PROVISION!!!! If the filing is effective when insolvency proceedings are commenced by or against the debtor, the duration of the filing is extended until the termination of the insolvency proceedings plus 60 days, if the date is later than the end of the 5 year period of the original filing.  


Rationale for Deletion: Section 362(b)(3) of the BANKRUPTCY CODE has been amended to allow a secured party to maintain its perfected status w.r.t. its collateral by filing a continuation statement w/o first obtaining relief from the automatic stay.  A secured party must now take care to be certain that its filed FS does NOT lapse during the pendency of its debtor’s bankruptcy proceedings. 


Transmitting Utility & Record of a Mortgage Exceptions: (§§9-403(6), R9-515(f)) FS is good until a termination statement is filed.


Continuation Statements: (§§9-403(3), R9-515(c)-(e)) 


Old & New Code Requirements: The Continuation statement must be filed within 6 MONTHS prior to the expiration of the 5 year period of the original filing.  


New Code Addition: (§R9-515(b)) The New Code has a special 30-YEAR period for public-finance transactions AND manufactured-home transactions.  A continuation statement may be filed only within 6 months before the expiration of the 30 year period.








Requirements: If filed more than 6 months before the end of the 5 year period, the continuation statement is ineffective.  If lapse has already occurred, a continuation statement is ineffective.  Rather, a NEW FS must be filed


Signatures:  Old §9-402(2)(c) requires debtor’s and secured party’s signature; New code doesn’t.


Identifying the Original FS: Old code- must identify the original statement by FILE NUMBER and state that the original statement is still effective.


Contents of Continuation Statement: (§R9-102(a)(27)) Must identify the initial FS and indicate that it is a continuation statement for the identified FS.


Extension Period: (§§9-403(3), R9-515(e)) Upon timely filing of the continuation statement, the effectiveness of the original FS is extended for 5 YEARS commencing on the day on which the FS would have become ineffective in the absence of filing.  Succeeding continuation statements may be filed to extend the period for addition 5 YEAR periods.


TERMINATION STATEMENTS & RELEASES OF COLLATERAL (§§9-404, 9-406, R9-513, R9-509) 


Generally: When debt is paid, debtor wants to terminate the effectiveness of the filed financing statement w/o waiting for lapse.


Term. Statements: Old Code: 


Non-Consumer Goods Collateral: (§9-404(1)) When there is no outstanding secured obligation and no commitment to make advances, incur obligations or otherwise give value, the secured party must on written demand by the debtor send the debtor a termination statement to the effect that the secured party no longer claims a security interest under the FS, which shall be identified by file number.  If signed by a person other than the secured party of record-must have separate statement of assignment signed by the secured party of record and meeting requirements of §9-405(2).


Consumer Goods Collateral: (§9-404(1)) (No demand by consumer needed) If a FS covering consumer goods has been filed, then within one month (or within 10 days following written demand by the debtor) after there is no outstanding secured obligation and no commitment to make advances, incur obligations or otherwise give value, the secured party must file w/ each filing officer w/ whom the FS was filed, a termination statement to the effect that he no longer claims a security interest under the FS (ID’d by file number).


NEW CODE: (§R9-513) Same- except that the compliance period following a demand for a termination statement is increased from 10 to 20 days.  If secured party fails to comply - termination statements may be files w/o his authorization (§R9-509(d)(2)).  Treats a termination statement as an amendment to a filed FS.  Therefore, the TS must identify by file number the initial FS and indicate either that it is a TS or that the filed financing statement is no longer effective (§R9-102(a)(79)).


Releases: Old Code (§9-406) Instead of a TS, the secured party can release some or all of the collateral described in its FS.  Requires secured party’s signature; a description of the collateral being released, name & address of the debtor, the name & address of the secured party, and the file number of the FS.  The release is effective upon presentation of the statement to the filing office w/ the appropriate fee.


Releases: New Code: (§R9-512(a)(1)) Accomplished through an amendment to the initial FS.  Like other amendments, a release must identify the initial FS by file number, and must be filed in a manner that relates to the initial FS.  An amendment that adds collateral or a debtor must be authorized by the debtor in an authenticated record, but an amendment that operates as a release of collateral need only be the secured party.  No signatures required.





PERFECTION BY POSSESSION & CONTROL


1.   WHEN PERMISSIBLE & WHEN MANDATORY: (§§9-305, 9-304(1), R9-313, R9-312)


Generally: Under the Code, filing is the norm (§§9-302(1), R9-310(a)) and possession is the substitute (§§9-302(a), R9-310(b)(6)) 


Debtor in Possession: (§§9-205, R9-205(a)(1)(A)) A SI is not fraudulent merely b/c the debtor retains control of the collateral.  Therefore, (assuming no priority contest) even an unperfected non-possessory SI can be enforced against the debtor.

















Permissive Perfection by Possession: (§§9-305, R9-313(a))


Generally: Perfection by possession requires an ability to take physical possession of something that is tangible and that allows the secure party to control the disposition of the collateral without any further involvement of the debtor.  Therefore, the right to payment created by an account does not satisfy this requirement.


Negotiable Instruments/Documents: Are writings that DO exclusively represent the rights indicate thereon.  Therefore, the right to enforce payment of an obligation represented by a NI or a ND is normally transferred by delivering the writing to the transferee.  Therefore, a SI in them can be perfected by possession.


Duplicate Originals: Be careful if there are duplicate originals, b/c if the debtor has a copy, and presents it to a subsequent party, that party is not on notice.  NEW CODE says that this won’t be a problem b/c the parties can designate one copy as the original (§R9-330 Cmt.4).


Old Code: (§9-305) The following forms of collateral may be perfected by possession: GOODS, INSTRUMENTS, MONEY, NEGOTIABLE DOCUMENTS, OR CHATTEL PAPER.  In addition, a SI in the right to proceeds of  a written letter of credit can be perfected by taking possession of the letter.  NOT INCLUDED: Accounts & General Intangibles (w/ minor, exceptions-must be perfected by filing).


New Code: (§R9-313(a)) Text is essentially the same.  HOWEVER, possession of chattel paper is limited to TANGIBLE chattel paper, and letter of credit rights are DROPPED from the list.  These types of collateral must be perfected by CONTROL under §R9-314(a).


Mandatory: 


New Code: (§R9-312(a)) Allows PERMISSIV FILING for chattel paper, negotiable documents, instruments, or investment property.


Money: (§R9-312(b)(3)) MONEY is the only asset in the mandatory possession category!!!


Good Faith Transferees: (§R9-330(d)) The permissive filing provision must be read in conjunction with this section which grants priority over a SI perfected by filing to a purchaser for value who acquires possession of an instrument in good faith w/o knowledge of the SI.  These transferees for value can rely on appearances and need not worry about consulting the Article 9 filing system.  Filing protects the secured party from nonreliance lien crediotors like the bankruptcy trustee.


Old Code: (§9-304(1)) A SI in chattel paper or negotiable documents may be perfected by filing.  Can’t perfect SI in money or instruments (other than instruments which constitute part of chattel paper) by filing.  As a consequence of §9-304(1), filing as an effective method to perfect a SI in money or instruments (other than chattel paper) is precluded.





POSSESSORY SECURITY ARRANGEMENTS IN SPECIFIC TYPES OF PROPERTY


Generally: Although possession is a means of perfection, practical limitations prevent the circumstances under which it may be used (i.e. merchant needs inventory to sell; bank can’t keep a pile of coal in its vaults).


Pledges of Valuable & Indispensable Paper:   A bank can easily take possession of some items (i.e. jewelry).  


Indispensable Paper: Much possessory secured financing uses IP as the collateral.  Banks can easily take a pledge of paper that represents an obligation to pay money.  Deprived of possession of the paper, the debtor cannot transfer it to create a BFP-type of status in a subsequent transferee (§§9-308, R9-330).  Possession not only perfects the SI and eliminates the risk of BFPs, it facilitates collection in the even t of debtor default.


Negotiable Documents: Ideal for possessory SIs.  The don controls access and title to specified goods, thereby facilitating a possessory SI in the goods w/o having to deal directly w/ them.


Goods in Storage or Manufacture:


Terminal Warehousing: (§§9-304(2), R9-312(c)) (NEGOTIABLE DOCUMENTS) TW is used to store goods.  The warehouse comp is responsible for the care and custody of the goods placed in its charge.  It usually issues a negotiable document to the party that deposits goods for storage.  Title to the goods is “locked up” in the document.  Therefore, a farmer may get a ND for his wheat, then delivery it to another party for cash.  Allows the wheat to be marketed w/o actually having to move it.


Manner of Perfection: (§R-9312(c)(1)) While goods are in the possession of a bailee who has issued a ND, a SI in the goods is perfected by perfecting a SI in the document.  


A party may perfect by taking possession of the ND (§R9-313(a)) Therefore, the lender controls the collateral b/c no one can sell the wheat w/o the document.  When the debt is satisfied, lender can return the ND to the debtor.


Priority Issues: (§R9-312(c)) What if a party takes a SI in the goods rather than in the ND?  The code subordinates such a lender’s interest to that of another secured party, either earlier or later in time, who takes and perfects a SI in the document.  Exception to first in time, first in right.








Filed Warehousing: (§§9-304(3), R9-312(d)) (NON-NEGOTIABLE DOCUMENTS) Places goods in the actual possession and control of the secured party’s agent, who acts as a warehouseman on the premises of the debtor.  It excludes the debtor’s access to the collateral (legally & physically).  The agent will issue a NON-NEGOTIABLE WAREHOUSE RECEIPT to the secured party for the goods located within the warehouse.  They do NOT represent tile to the goods like in Terminal Warehousing.  


3 Alternative Methods of Perfection: (§§9-304(3), R9-312(d)(same)) For goods covered by a non-negotiable document:


issuance of a document in the name of the secured party;


the bailee’s receipt of notification of the secured party’s interest; or


filing as to the goods.


GOODS IN TRANSIT:  (Letter of Credit Rights)


Generally: Parties may want to arrange financing that will be secured by goods that are not in transit (i.e. importer-may have to pay for it; but won’t receive money for it until delivered).  Importer can get a LoC from a bank (send to exporter).  The bank will then take a SI in the goods in transit.  Exporter’s bank will issue a negotiable BoL.  Impoter’s bank will get the BoL when it pays for the goods.  Possession of the BoL perfects the bank’s SI.


New Code: (§R9-314(a)) Letter of Credit Rights are perfected by CONTROL, which requires that the issuer or its nominee consent to the security assignment; w/o this consent, the secured party is not only unperfected but cannot require that the issuing bank honor the letter.





THE CONCEPT OF POSSESSION


Possession by the Secured Party: 


Old & New: (§§9-305, R9-313(d)) Perfection occurs no earlier than the time the secured party takes possession and continues only while the secured party retains possession.


Interruptions in Possession: (§§9-305,R9-308(c)) Perfection either prior to or after the period of possession must be attained through tacking with other applicable methods of perfection.


Possession by Third Parties (Bailee): Generally, a secured party need not retain possession personally, but rather may use an agent for purposes of possession  Comment §9-305-possession may be by the secured party or an agent on his behalf; however, the debtor or a person controlled by him CANNOT qualify as an agent of the secured party.


Actual Possession: Obvious;


Constructive Possession: 


Old Code: (§9-304) When personal property of the debtor is held by a bailee. The secured party is deemed to have possession from the time that the bailee receives notification of the secured party’s interest.


New Code: (§R9-312(d)(2)) Restricts the receipt of notification method for obtaining constructive possession to baliees who have issued non-negotiable documents covering the goods.  In other situations, constructive possession under the revision requires that the bailee authenticate a record acknowledging that it holds, or as to future assets, will hold, the collateral for the secure party’s benefit (§R9-313(c)).  Revsied Art 9 imposes NO duties on the bailee.





PERFECTION BY CONTROL


NOTE: Control was first introduced in 1994  and applied only to investment property.  The new code extends it to deposit accounts, electronic chattel paper, and LoC Rights.  Therefore, LOOK FOR CONTROL ONLY UNDER NEW CODE!


INVESTMENT PROPERTY: (§§9-115, R9-314(a), R9-106)


Investment Property: (§R9-102(49)) Includes securities (held directly/indirectly or certified/uncertified), security entitlements, securities accounts, commodity Ks, and commodity accounts.


Old & NEW Code: (§§9-115(4)(a), R9-314) Control is the primary method for perfecting a SI in investment property.  A secured party has control when it has the power to control the disposition of the collateral.


Filing IS an Alternative: (§§9-115(4)(b), R9-312(a)) unless the debtor is a broker, a securities intermediary, or a commodity intermediary.  However, a secured party that perfects by control takes priority over another secured party that perfects by filing even if the filing predates control and the secured party w/ control knows of the other secured party’s interest.


Control of Investment Property: (§R9-106) Refers you to §8-106.














DEPOSIT ACCOUNTS, ELECTRONIC CHATTEL PAPER, & LoC RIGHTS (§§R9-314(a), 104, 105, 107)


NEW CODE: Extends the concept of control beyond investment property.  All of the above MAY BE perfected by control. 


Deposit accounts: (§R9-312(b)(1)) With limited exceptions, control is the ONLY means for perfection of deposit accounts.  


Control of Deposit Accounts: (§R9-104) Control is automatic, meaning that it occurs upon attachment, if the secured party is a bank where the account is maintained.  If the account is maintained by another bank, control requires either that the secure party becomes the customer with regard to the account, OR that the secured party, debtor and bank agree that the bank eill follow the secured party’s orders w/o the consent of the debtor.  If secured party satisfies any of the above, he has control regardless of whether the debtor retains the right to direct the disposition of the funds.


Letter of Credit Rights: (§R9-312(b)(2)) May be perfected ONLY by control.


Control of LoC Rights: (§R9-107) Control requires that that the issuer or any nominated person consent to the security assignment of the proceeds of the letter.  


Chattel Paper: (§R9-312(a)) May be perfected by EITHER filing.


Control of Electronic Chattel Paper: (§R9-105) Requires that the electronic record be stored in such a way that there is a single authoritative copy which identifies the secured party as the assignee of the record, and that the copy cannot be changed in any way w/o the secured party’s participation. 





AUTOMATIC PERFECTION (i.e. perfected upon attachment)


1. PURCHASE MONEY SECURITY INTERESTS IN CONSUMER GOODS: (§§9-302(1)(d),R9-309(1))


APPLICATION: (Most Important) New & Old code are essentially the same (except new code deals w/ the problem of cross-collateralization).  Think: conditional sales K.


Generally: (Applies to CONSUMER GOODS)A seller of goods that are to be used for a consumer purpose is automatically perfected w.r.t. an interest retained in the goods to secure the unpaid purchase price.  Similarly, a lender who provides an enabling lo\an to facilitate the debtor in acquiring consumer goods obtains an automatically perfected SI in the purchased goods.


New Code Requirements: (§R9-103(1)-(2)) (Think as 2 Separate Requirements) (1) Purchase Money Collateral: Means goods or software that secures a purchase money obligation incurred w.r.t. that collateral; (2) A Purchase money obligation: means an obligation of an obligor incurred as all or part of the price of the collateral or for (1) value given to enable the debtor to acquire rights in or the use of collateral (2) if the value is in fact so used.


In Fact So Used: (Cmt. 3) Requires a close nexus between the acquisition of the collateral and the secured obligation.  Therefore, a SI does not qualify if a debtor acquires property on unsecured credit and subsequently creates the SI to secure the purchase price.


Remember, §R9-309(a) only applies if the purchase money SI is in consumer goods.


Problem of Cross-Collateralization: (Non-Consumer Goods Transactions) New code approves the “dual-status” rule, under which a SI may be a purchase money SI to some extent and a non-purchase money SI to some extent.  Example: A $10K loan secured by a purchase money SI is refinanced by the original lender and as part of the transaction, the debtor borrows an add’l $2K secured by the collateral.  (f) states that the SI remains purchase money SI.  Under (b), however, it enjoys purchase money status only to the extent of $10K.


EXCEPTIONS


Old & NEW Code: Generally: The auto perfection provision w.r.t. consumer goods is subject to 2 exceptions:


Fixtures: If the consumer goods become fixtures, a fixture filing is needed to attain the priorities that Art 9 provides w.r.t. most other realty interests, although auto perfection will defeat lien creditors like a trustee in bankruptcy.


CoT Statutes: Perfection of a PMSI cannot be automatic, even if the vehicle is used for consumer purposes.


Automatic Perfection of Certain Assignments of Accounts & Intangibles:


Isolated Assignment of Accounts:  Under both codes, any person who regularly takes assignments of a particular debtor’s accounts should file.


Old Code: (§9-302(1)(e)) Provides that filing is not necessary to perfect a security interest in an assignment of accounts which does not alone or in conjunction with other assignments to the same assignee transfer a significant part of the outstanding accounts of the assignor.


New Code: (§R9-309(2)) Same, except includes PAYMENT INTANGIBLES.


Assignment of a Beneficial Interest in a Trust or a Decedent’s Estate: (§§9-302(1)(c), R9-309(13)) Same under both, but under new code, filig is required to perfect a SI in a beneficial interest in a trust.


Sale of a Payment Intangible or Promissory Notes: (§R9-309(3), (4)) ONLY IN NEW CODE Auto perfection of the SI acquired by the buyer of payment intangibles or promissory notes.


A SI of a collecting bank arising under §5-118 (7)


A SI arising under Article 2 or Article 2A where the debtor-buyer/lessee does not have possession of the goods (6)


SI in INVESTMENT PROPERTY: (§§9-116(2), R9-309(10), (11)) Old & New are pretty much the same.





TEMPORARY PERFECTION & PERFECTION OF PROCEEDS


	GANERALLY: Art 9 includes some circumstances in which a secured party can either acquire or retain temporary 


perfection.  Although it is really part of automatic perfection, it is distinguishable from the continuous automatic perfection.  Temp perfection is limited to periods of short duration - either 10 or 21 days under the old code; or 20 days under the new code.





INSTRUMENTS, CERTIFIED SECURITIES, DOCUMENTS & BAILED GOODS (§§9-304(4)-(6), R9-312(e)-(h))


The Initial Perfection:


Old Code: (9-304(4)) A SI in instruments, certificated securities, or negotiable documents is perfected w/o filing or the taking of possession for a period of 21 days from the time it attaches to the extent that it arises for new value given under a written security agreement (i.e. a secured party who gives NEW value is automatically perfected w.r.t. such assets for the first 21 days following the date of attachment).  Prior to the 21 day period, the secured party must perfect in some other manner as to not have any gap in perfection when the 21 day period expires.  There is no limitation on the purpose for which the debtor is in possession but that the secured party must have given new value under a written security agreement.  Old code provides no explicit definition of “new value.”


Example: This provision permits lenders who make loans secured by negotiable documents of title to one who is purchasing the goods represented by the documents for early resale, to do so w/o the necessity of the lender filing or taking possession of the documents.





NEW CODE: (§R9-312(e)) Same but reduces the period to 20 DAYS.    Temporary perfection runs from the date of attachment of the SI.  Also requires new value but explicitly defines the term and deletes §9-108 which allowed AA collateral to be deemed taken for new value.  Therefore, a secured party cannot gain the protection of temporary perfection w/o making an advance or otherwise giving new value as each item of collateral is acquired by the debtor.


New Value: (§R9-102(57)) Means (i) money, (ii) money’s worth in property, services, or new credit, or (iii) release by a transferee of an interest in property previously transferred to the transferee.  It does NOT include an obligation substituted for another obligation.


Continuing Perfection (i.e. Returning Collateral to the Debtor): A temporary perfection period of 21 days is also provided for certain circumstances in which the collateral is returned to the debtor.  This type of temporary perfection instruments, cretificated securities, negotiable documents, and ALSO to goods in the possession of a bailee who has not issued a negotiable document.  Unlike temporary perfection, continuing temporary perfection is subject to limitations on the purpose for which the collateral is returned to the debtor:


Old Code: (§9-304(5)) A SI remains perfected for 21 days w/o filing where a secured party having a perfected SI in an instrument, certificated security, a negotiable document or goods in the possession of a bailee other than one who has issued a negotiable document therefor: (a) makes available to the debtor the goods or docs representing the goods for the purpose of sale or exchange for the purpose of loading, unloading, storing, shipping, transshipping, manufacturing, processing or otherwise dealing w/ them in a manner preliminary to their sale or exchange, but priority b/w conflicting SIs in the goods is subject to (3) of §9-312; OR (b) delivers the instrument or certificated security to the debtor for the purpose of ultimate sale or exchange or of presentation, collection, renewal or registration of transfer.


Result: A secured party who is initially perfected by possession can remain continuously perfected, despite returning the collateral to the debtor for one of the above purposes.  The temp perfection period runs from the date the secured party the document or goods available, or delivers the instrument or certificated security, to the debtor.  Perfection by a different means is needed prior to expiration of the temporary perfection if the secured party wishes to remain continuously perfected.











NEW CODE: (§R9-312(f)) A perfected security interest in a negotiable document or goods in possession of a bailee, other than one that has issued a negotiable document for the goods (and instrument and certificated securities under (g)-including “enforcement”), remains perfected for 20 DAYS w/o filing if the secured party makes available to the debtor the goods or documents representing the goods for the purpose of: (1) ultimate sale or exchange; or (2) loading, unloading, storing, shipping, transshipping, manufacturing, processing or otherwise dealing w/ them in a manner preliminary to their sale or exchange.





2. PROCEEDS (§§9-306(3), R9-315(c)-(e)) 


Grace Period of Temporary Perfection: 


Generally: A secured party’s interest in collateral attaches automatically to identifiable proceeds received by a debtor upon disposition of that collateral (§§9-306(2), R9-315(a)(2)) , and it also determines when the secured party’s interest in the proceeds is perfected (§§9-306(3), R9-315(c)-(e)).  Although a SI extends to the proceeds, it may be necessary to perfect in order to protect the secured party’s interest in the proceeds a/g other claimants.  


	


Old Code: (§9-306(3)) The SI in proceeds is a continuously perfected SI if the interest in the original collateral was perfected but it ceases to be a perfected SI and becomes unperfected 10 days after receipt of the proceeds by the debtor UNLESS: 


(a) a filed FS covers the original collateral and the proceeds are collateral in which a SI may be perfected by filing in the office(s) where the FS has been filed.  However, the continued perfection provision does not apply if the proceeds are acquired w/ cash proceeds and the FS fails to describe the collateral in a manner that includes the types of property constituting the proceeds; OR 


(b) a filed FS covers the original collateral and the proceeds are identifiable cash proceeds; OR


(c) the original collateral was investment property and the proceeds are identifiable cash proceeds; or 


(d) the SI in the proceeds is perfected b/f the expiration of the 10 day period.


New Code: (§R9-315(c)&(d)) (Pretty Much the Same) Here, it is NOT necessary to specifically file as to proceeds or to make specific reference to proceeds in a FS.  In most cases, a filing as to collateral automatically covers proceeds and no action is necessary to perfect as to proceeds.  Perfection continues w.r.t. proceeds continues automatically if the SI in the original collateral was perfected, but becomes unperfected on the 21st DAY after the SI attaches to the proceeds UNLESS: ((1),(2) or (3) are satisfied)


The following conditions are satisfied:


a filed FS covers the original collateral;


the proceeds are collateral in which a SI may be perfected by filing in the office in which the FS has been filed (i.e. the when the office in which a FS would be filed w.r.t. the proceeds is the same office in which the secured party filed to perfect the SI in the original collateral), AND


the proceeds are not acquired w/ cash proceeds  (i.e. didn’t buy the prom note w/ proceeds);


the proceeds are identifiable cash proceeds, OR


the SI in the proceeds is perfected other than under (c) when the SI attaches to the proceeds or w/i 20 days thereafter. 





MULTISTATE TRANSACTIONS


1.  ARTICLE 9 CHOICE OF LAW: OERVIEW


General Choice of Law Rule: (§1-105) Applies to secured transactions, at least b/w the debtor and the secured party.   The parties, by agreement, may determine the law that governs their relationship, so long as the transaction bears a reasonable relation to the jurisdiction the law of which is selected.  Failing such specification of the law of a particular state by agreement, a court may apply its own law to transactions bearing an appropriate relation to the state.  These rules have a limited application w.r.t. secured transactions, b/c most secured transactions do not settle rights as b/w the debtor and the secured party, but instead litigate claims to the collateral as b/w the secured party and third parties.


Old Code Generally: (§9-103) Each subsection deals w/ a different type of collateral: (1) documents, instruments, LoC, and ordinary goods; (2) CoT; (3) Accounts, general intangibles, and mobile goods; (4) Chattel paper; (5) Minerals (More information below).


New Code: Makes SEVERAL FUNDAMENTAL CHANGES (i.e. eliminating the distinction b/w ordinary goods and mobile goods).


REVISED ARTICLE 9 CHOICE OF LAW RULES: (§§R9-301-307)


Scope/Advantages/Generally: New code substantially simplifies the choice of law rules.  One of the greatest advantages is the reduction in the circumstances under which the governing law will change once a FS has been properly filed.  The revised code provides different choice of law rules for possessory and non-possessory SIs.





GENERAL RULE: Law Governing Perfection & Priority of SIs: (§R9-301) Except as otherwise provided in 9-303 (Certificates of Title), 9-304 (Deposit Accounts), 9-305 (Investment Property), and 9-306 (LoCs), the following rules determine the law governing perfection, the effect of perfection or non-perfection, and the priority of a security interest in collateral:


(1) General Rule: (Non-Possessory Interests) Except as otherwise provided in this section, while a DEBTOR IS LOCATED IN A JURISDICTION, the LOCAL LAW OF THAT JURISDICTION governs perfection, the effect of perfection or non-perfection, and the priority of a SI in the collateral (Cmt. 4- “The law governing perfection of security interests in both tangible and intangible collateral, whether perfected by filing or automatically, is the law of the jurisdiction where the debtor is located).  (Effect: Eliminates the old code’s bifurcation in which possessory SIs were sometimes governed by a rule based on the situs of the collateral and sometimes on a rule based on the debtor’s domicile.  Old code looked to the law of the jurisdiction in which the collateral was located in cases involving instruments, documents, and certain types of goods).  Rationale-debtors are more likely to change their domicile less frequently than they are the location of their assets.


(2) (Possessory Interests) While COLLATERAL IS LOCATED IN THE JURISDICTION, the LOCAL LAW OF THAT JURISDICTION governs perfection, the effect of perfection or non-perfection, and the priority of a SI in the collateral.


(3) (Note: W.r.t. the effect of perfection or non-perfection and the priority, the law of the location of the collateral applies.  HOWEVER, the law governing WHERE TO PERFECT SIs in these types of collateral is determined under the general rule (i.e. location of the debtor).   Except as stated in (4), while NEGOTIABLE DOCUMENTS, GOODS, INSTRUMENTS, MONEY, OR TANGIBLE CHATTEL PAPER IS LOCATED IN AJURISDICTION, the LOCAL LAW OF THAT JURISDICTION GOVERNS: 


(A) perfection of a SI in the goods by filing a fixture filing;


(B) perfection of a SI in timber to be cut; and


(C) the effect of perfection or non-perfection and the priority of a non-possessory SI in the collateral.


(4) The local law of the jurisdiction in which the wellhead or minehead is located governs perfection, the effect of perfection or non-perfection, and the priority of a SI in as-extracted collateral.


Advantages of the New Code: (§R9-301, Cmt. 4)


Substantially simplifies choice of law rules;


Eliminates the need for former section concerning purchase money security interests in tangible collateral that is intended to mover from one jurisdiction to the other;


Eliminates the need to distinguish between “ordinary” and “mobile” goods;


Reduces the number of filing offices in which secured parties must file or search when collateral is located in several jurisdictions. B/c under the old code, if a debtor took a SI in inventory or equipment located in several states-had to file in each state to cover the goods in each location.  Now, he just has to file in the jurisdiction in the juris where debtor is located-covers goods located in multiple jurisdictions.


Rules for Determining Location of Debtor: (§R9-307)


Individual: If debtor is an individual, debtor’s location is his principal residence;


Organization: If only 1 place of business, - located there; More than 1 place of business-located at its chief executive office.


Registered Organization: If organized under the law of a state-located in that state.


Method for Continuing Perfection When Debtor Changes Location: (§R9-316)


General Rule: A SI perfected pursuant to the law of the jurisdiction under §R9-301(1) or 305(c), remains perfected until the EARLIEST of:


the time perfection would have ceased under the law of that jurisdiction (i.e. lapse);


the expiration of 4 MONTHS after a change of the debtor’s location to another jurisdiction; OR


the expiration of 1 YEAR after a transfer of collateral to a person that thereby becomes a debtor and is located in another jurisdiction.





GENERAL OVERVIEW OF MULTI-STATE TRANSACTIONS (NEW & OLD)


OLD CODE :: Governing Law Based on the Location of the Collateral:


Ordinary Goods, Documents, Instruments & Investment Property Under Old Code:


Ordinary Goods: (§9-103(1)(b)) The general rule is that the state in which to perfect a SI by filing or other wise that of the location of the collateral.  The controlling law as to perfection and the effect of perfection or non-perfection of a SI is the law of the jurisdiction “where the collateral is when the last event occurs on which is based the assertion that the SI is perfected or unperfected.


Semi-Intangible Nature: (Documents & Instruments) The place to perfect by taking possession or by filing where effective, or to perfect for a temporary period is the place of location of the documents or instruments.


Chattel Paper: (§9-103(4)) (Possessory of Nonpossessory Interest?) When the collateral is CP, several rules are given.  Where there is a possessory SI in CP, the law of the place of location governs perfection.  Where there is a non-possessory SI, the law of the place of the debtor’s location governs.  Therefore, if perfection as to CP is by filing rather than by taking possession, the place to perfect is the jurisdiction where the debtor is located.


PMSI in Goods to Be Kept in Another States: (30 DAY RULE) (§9-103(1)(c)) This may occur where ordinary goods are bought in one state subject to a purchase money SI at the time of sale, but where it is understood by the parties to the secured transaction that the goods are to be kept in a different state.  Under the 30 DAY RULE, the law of the state to which the goods are removed, rather than the law of the state of purchase, governs perfection.  However, the goods must be taken to the “removal” state w/i 30 days.  The law of the “removal” state governs perfection and the effect of perfection or non-perfection from the time the SI attaches until 30 days after the debtor receives possession of the goods, and thereafter if the goods are removed to that state b/f the end of the 30 day period.  


N/A to Mobile Goods, nor Where a CoT is Obtained: 


New Code: (§R9-301(1)) No similar provision b/c as to non-posessory SIs, the creditor must perfect in the state in which the debtor is located.  Therefore, the location of the collateral is irrelevant where the debtor maintains possession of the collateral.


OLD CODE ::Removal of Goods Subject to a SI in One State to Another State: (§9-103(1)(b))


Continuance of Perfection: Does the SI in perfected in one state continue if subsequently taken into another state?  Problem arises b/c an initial filing under the old code must occur where the collateral is located.  PROBLEM DOES NOT OCCUR UNDER THE NEW CODE, WHERE FILING AS TO NON-POSSESSORY SIs OCCURS IN THE STATE OF THE DEBTOR’S LOCATION (§R9-301(1))


General Old Code Rule: (N/A to CoT Rules) Perfection w.r.t. a chattel  mortgage or conditional sale covering goods in one state continued even after the goods were removed to another state.  Old code essentially requires that reperfection of the SI in the state of removal WITHIN 4 MONTHS after the goods are removed.  After that time, the SI perfected in the original state becomes unperfected.  If reperfect in state of removal w/i 4 months, then there is a continuously perfected SI.  If the secured party fails to file in the state of removal w/i 4 months, the perfection of the SI in the original state is lost (knowledge of removal is irrelevant).  


Shortening the 4 Month Rule: The 4 month grace period may be shortened if the 5 year period of the original filing lapses in less than 4 months.


Effects of No Action w/i 4 Months: The SI not only becomes unperfected, but it is deemed to have been unperfected as against a person who became a purchaser after removal, i.e. a loss of perfection w/i the 4 month period is retroactive to the time of removal of the goods.


PMSI - Special Rule: A secured party who has a PMSI in consumer goods may protect himself a/g an unauthorized sale of the goods to another consumer after the goods have been taken to another state only by filing in the state of removal within 4 months.  This rule applies whether the secured party had filed in the first state b/f removal or had a perfected SI w/o filing. 


NEW CODE:: Governing Law Based on Location of Collateral 


Possessory SI: (§R9-301(2)) (N/A to CoT Cases) Where a secured party has a possessory SI, the law governing perfection and the priority of a SI is the law of the jurisdiction in which the collateral is locates.  Since in most secured transactions the creditor does not take possession of the collateral, the rule will not apply very often.  If has a non-possesory SI, then the law of the location of the debtor applies.


Fixture Filings/ Timver to Be Cut: (§R9-301(3)) The law of the jurisdiction where the collateral is located also governs perfection and priority issues if a fixture filing is involved or the collateral is timber to be cut.


As-Extracted Collateral: (§R9-301(4)) The law of the jurisdiction in which the wellhead or minehead is located governs perfection & priority issues.


Agricultural Liens: (§R9-302) While farm products are located in a jurisdiction, the local law of that jurisdiction governs perfection, the effect of perfection or non-perfection, and the priority of an agricultural lien on the farm products.


Investment Property: (§R9-305) As to uncertificated securities, perfection of a SI is governed by the law of the jurisdiction of the issuer.  For certificated securities, the law of the state in which the certificate is located governs (other rules for commodity accounts & commodity Ks).


OLD CODE :: Governing Law Based on the Debtor’s Location


Accounts & General Intangibles: (§9-103(3)) The state in which to perfect a SI where accounts or Gis are collateral is where the debtor is located (see R9-307 for rules of location).  


Debtor Location: Either residence, place of business, or chief executive office (if more than 1 place of business); a corporate debtor is NOT necessarily located in the state of incorporation.


Debtor in Foreign Country With No Comparable Law: (§9-103(3)) The law of the place in the US where the debtor has its major executive office governs perfection through filing.


N/A to Accounts Resulting From Sale of Minerals at the Wellhead or Minehead: 


Chattel Paper: Where perfection of a SI in CP is by filing, the state in which to file is the location of the debtor.


Mobile Goods: (§9-103(3)) Goods which are the type normally used in more than one jurisdiction, such as motor vehicles, trailers, rolling stock, planes, shipping containers, road building, and construction machinery. . . if the goods are equipment or are inventory leased or held for lease by the debtor to others, and are not covered by a CoT.  The state in which to perfect a SI is where the debtor is located.


Where Debtor Changes Location to Another State: (§9-103(3)(e))


4 Month Rule: Where a state in which to perfect a SI is that of the location of the debtor, w.r.t. accounts, general intangibles, and mobile goods - if the debtor changes location to another state, a SI perfected in the former state of location remains perfected normally for 4 months after the debtor moves.  After that time, the SI becomes unperfected unless action has been taken to perfect in the state of removal.  (Period may be shortened if lapse occurs b/f 4 months end).


NEW CODE :: Governing Law Based on Debtor’s Location


General Rule: (Non-Possessory Interests) For most secured transaction under the new code, the law governing perfection and priority issues will be the law of the location of the debtor.  Specifically in most transactions in which the secured party is NOT in possession of the collateral, the law of the location of the debtor governs.


Exceptions: Timber to be cut, fixture filings, as-extracted collateral.


Location of Debtor: See §R9-307 supra.


Deposit Accounts: (§R9-304) The local law of a bank’s jurisdiction governs perfection the effect of perfection  or non-perfection and the priority of a SI in a deposit account maintained w/ that bank.


LoC Rights: (§R9-306) Local law of the issuer’s jurisdiction or in a nominated person’s jurisdiction governs…


NEW CODE :: Effect of Change of Location of the Debtor:


General Rule: A SI perfected pursuant to the law of the jurisdiction under §R9-301(1) or 305(c), remains perfected until the EARLIEST of:


the time perfection would have ceased under the law of that jurisdiction (i.e. lapse);


the expiration of 4 MONTHS after a change of the debtor’s location to another jurisdiction; OR


the expiration of 1 YEAR after a transfer of collateral to a person that thereby becomes a debtor and is located in another jurisdiction.





REMOVAL WHERE THERE’S CERTIFICATE OF TITLE LAWS (§§9-103(2), R9-303, R9-316(d),(e), R9-337(1))


General Notes: 


How CoTs Work: Can apply to cars, boats, tractors, mobile homes, etc. CoT laws may require that that SIs be noted on the title.  The state can forward the CoT to the secured party for safekeeping.  If the debtor tries to encumber the car again, he will have to explain why he doesn’t have the Cot-puts potential lenders/buyers on notice that there may be a SI in it.


What if Debtor Moves Permanently?: If the new state has a CoT law (requiring registration), then  the debtor will have to produce the old CoT to get a new one.  The new state will contact the secured party, who will surrender the old CoT for a new one issued by the new state.  Secured party switches from being perfected under the laws on the old state to being perfected under the laws of the new state.


(B)  NEW CODE (§R9-303) (SIMPLIFIES CONSIDERABLY)  New code gets rid of the “surrender” concept and gets rid of references to registration of the goods I another jurisdiction.  Remember: These rules determine whose law governs perfection and its effects; NOT how or when the SI in goods subject to a a state’s CoT law becomes perfected.


Applicability: (a) This section applies to CoT cases even if there is no other relationship b/w the jurisdiction under whose CoT the goods are covered and the goods or the debtor.


When Are Goods Covered by a CoT?: (b) Goods first become covered by a CoT when a valid application for the title and the application fee are delivered to the appropriate authority (such as a state department of motor vehicles).  


When Goods Cease to be Covered Under the CoT: (b) Goods cease to be covered by the CoT at the earlier of:


the time the CoT ceases to be effective under the law of the issuing jurisdiction, OR


the time the goods become covered subsequently by a CoT issued by another jurisdiction.


Note: New code drops the concept of “surrender” as an event that results in the law of the state that issued the CoT not to apply.  However, if the CoT is surrendered to the appropriate authority in another state w/ a valid application and registration fee for a new title, the law of the state that originally issued the CoT ceases to apply.








Applicable Law: (c) GENERAL RULE: The local law of the jurisdiction under whose CoT the goods are covered governs perfection, the effect of perfection or non-perfection, and priority issues related to the SI in the goods, from the time the goods covered by a CoT until the goods cease to be covered by the CoT. (Thus, the law of the state that issues a CoT governs for so long as the CoT covers the goods).


Continuing Perfection of a SI Following Change in Governing Law: (§R9-316) 


R9-303, Cmt. 4: The fact that the law of one jurisdiction ceases to apply under §R9-303(b) does NOT mean that a SI perfected under that law becomes unperfected automatically.


§R9-316(d) (Perfection Continues) Indicates that a SI in goods covered by a CoT, which is perfected by any method under the law of another jurisdiction when the goods become covered by a CoT in another state, remains perfected until the SI would have become unperfected under the law of the other (former) jurisdiction had the goods not become so covered.


Exception: (§R9-316(e)) The SI becomes unperfected as a/g a purchaser of goods for value and is deemed never to have been perfected a/g such a purchaser if the applicable requirements for perfection are not satisfied before the earlier of either:


the time the SI would have become unperfected under the law of the other jurisdiction had the goods not become covered by a CoT in the new state, OR 


the expiration of 4 months after the goods have become so covered.


Example of Which Substantive Law Applies: These rules determine whose law governs perfection and its effects; NOT how or when the SI in goods subject to a a state’s CoT law becomes perfected.  Secured party’s interest in State A resident’s boat is perfected by a CoT issued by State A and the debtor moves to State B, another title state.  State A governs perfection, the effects of perfection and non-perfection, and priorities until the goods become covered by a CoT issued by state B (i.e. when a valid application & fee are delivered to proper State B official).  From then on, State B will govern.


Application of §R9-316(d): Provides that, if, under state B law in above hypo, perfection by the State A CoT continues until the SI would have become unperfected under State A law.  In other words, the State A CoT continues to perfect the secured party’s interest for general purposes w/o special time limitations, i.e. secured party will have priority over lien creditors, including bankruptcy trustees, even if it never completes the steps for perfection under State B CoT law.  On the other hand, the State A CoT statute might provide that the notation on a State A CoT will no longer perfect the interest once the CoT is surrendered to authorities in another jurisdiction for purposes of re-titling the boat.  The secured party should then be able to tack its perfection from notation on the State A CoT through notation on the State B CoT w/o any intervening period of nonperfection.


When CoT Interest Becomes Unperfected as Against Purchasers: §R9-316(e)


Purchasers for Value: A SI in a good covered by a CoT (i.e. remains perfected under new state until would have been unperfected in old state) becomes unperfected as against purchasers of the goods for value AND IS DEEMED NEVER TO HAVE BEEN PERFECTED AS AGAINST A PURCHASER OF THE GOODS FOR VALUE, if the secured party doesn’t reperfect before the EARLIER of: (1) the time the SI would have become unperfected under the law of the other jurisdiction had the goods not become covered by a CoT from this state; OR (2) 4 months after the goods became so covered.


Effect: Moving from Title State to Non-Title State: If secured party fails to reperfect within the 4 months, the perfection is retroactively invalidated, thereby relegating the secured party to unperfected status from the time that the boat became covered by the CoT in State B.


Effect: Moving from Non-Title State to Title State: Same result.  Secured party properly perfects under State A law (no CoT statute).  State A law continues to govern until the boat becomes covered by a CoT issued by State B.  Even after that time, State B law makes State A’s perfection effective until it would have lapsed under State A law (d).  However, the secured party’s interest will be unperfected as a/g purchasers for value if secured party doesn’t prefect under State B’s CoT statute w/i 4 months or the time of lapse under State A’s law.


Priority of SIs in Goods Covered by CoT: (§R9-337)


Safe Harbor: If, while a SI in goods is perfected by any method under the law of another jurisdiction, this state issues a CoT that does not show that the goods are subject to the SI or contain a statement that they may be subject to SIs not shown on the certificate:


Non-Professional Buyers: (i.e. not in the business of selling goods of that kind) Takes free of the SI if he gives value, receives delivery of the goods AFTER issuance of the certificate and does not know of the SI; and


The SI is subordinate to a conflicting SI in the goods that attaches and is perfected under §R9-311(b) after the issuance of the CoT and w/o the conflicting secured party’s knowledge of the SI.


OLD CODE: (§R9-103(2))


Applicability: (a) Applies to goods covered by a CoT issued under a statute of this state or of another jurisdiction under the law of which indication of a SI on the certificate is required as a condition of perfection.


Governing Law: (b) (Grace Period) Perfection and the effect of perfection or non-perfection of the SI are governed by the law (including the conflict of law rules) of the jurisdiction issuing the original certificate until 4 months after the goods are removed from that jurisdiction and thereafter until the goods are registered in another jurisdiction, but in any event not beyond surrender of the certificate.  After the expiration of that period, the goods are not covered by the CoT within the meaning of this section.


When to Use (2)(b):


When an asset moves from one CoT state to another CoT state;


When an asset moves from a CoT state to a Non-Title state.


Removal from One Title State to Another Title State: Secured party takes a SI in debtor’s car.  Properly notes the SI on the CoT as required by state law.  Debtor moves to a new state which also requires notation on the title.  However, debtor never registers the car in new state, nor does he obtain a new CoT.  2 years later, car still unregistered and debtor goes bankrupt.  The secured party will have priority over the trustee because its perfection in old state will still be effective.  The law of the issuing state continues to govern the transaction until the car is registered in another state (does not prejudice 3rd parties, b/c they were on notice).him to surrender it’s old state CoT for a new state CoT.  If the secured party does so just 6 weeks after removal, it loses the protection of old state’s laws.


Example 1: Grace period can’t be less than 4 months unless the secured party surrenders the old CoT.  Suppose the debtor registers the car in new state 3 weeks after he moves there, and new state contacts secured party and asks it to surrender old for new.   If secured party does so just 6 weeks after removal, it loses the protection of old state’s laws.


What if Clean CoT is Issued Wrongfully: Debtor gets a clean CoT in new state (i.e. shows no SIs on the car).  


How TO DO It: Could do this by obtaining the SI on the car, then immediately moving to a new state and register in 2 weeks.  The secured party’s old CoT will remain perfected for 4 months, but it must reperfect in new state within that time.  


Bankruptcy/Competing Claims: Effects: Also if the debtor files for bankruptcy 3 months after removal, the secured party is safe; if he files 6 months after removal, trustee will have priority over the secured party’s unperfected SI.


Resale to “Non-Ordinary Course” Buyers: Debtor fraudulently sells the car (w/ a clean CoT) to a used-car salesman, during the first 4 months of removal.  Secured party is still perfected by its CoT from old state b/c the car dealer is a non-ordinary course buyer, and therefore takes subject to the SI.  If sale occurred AFTER 4 months of removal, dealer takes free and clear, unless it had knowledge at time of purchase.


Resale to Ordinary Buyers (Or Dealer Resells): (§9-103(2)(d)) If there is no notation, the buyer who gives value and receives delivery of the car w/o knowledge of the SI tales free of the SI (even if the SI remains perfected under the law of the state of removal).


Movement from Non-Title to Title States: (§9-103(2)(c)) (See (c) below)  Where a SI is perfected other than by notation on the CoT in a non-title state (as by filing there) and the vehicle or other property is then moved to another state and thereafter covered by a “clean” CoT issued by that state, the perfection in the original state is lost after 4 months following removal.


Example: Debtor grants a SI, secured by a PMSI in his motor boat.  Boats are NOT covered by the title act in State A; secured party relies on either filing or automatic perfection.  If debtor moves to state B, which has a title act for boats, the secured party has 4 MONTHS after removal to take whatever steps are necessary to have a CoT issued in State B showing his lien.  If he doesn’t he will become unperfected, and it will be deemed to have been unperfected as against parties who became purchasers during the 4 month period following removal.














Notation (N/A to GFPs): (d) Where a SI is perfected in ANY MANNER (by notation of title OR by filing) in one state and the vehicle or other property is then moved to another state and thereafter covered by a “clean” CoT issued by that state which does not show the IS is subordinate to the rights of a “non-professional” buyer who gives value, receives delivery after the issuance of the certificate, and buys on the basis of the latter “clean” CoT w/o knowledge of the SI (Rule applies w/o regard to the 4 month Rule).


Professional Buyers: Rule (d) is N/A.  In such a case, the 4 month rule applies and the taking of action to perfect in the state of removal w/i 4 months is effective.


Notation on CoT: Rule (d) above is N/A of the CoT issued by the state of removal bears on it a notation that the vehicle or other property “may be subject to SIs not shown on the certificate.”  In such a case, the 4 month rule applies and the taking of action to perfect in the state of removal w/i 4 months is effective.


General Note: (Comment 4(e))  In any of the above situations, a “clean” CoT is issued by the state of removal, it is unlikely that the secured party can reperfect by having the security interest noted on the CoT, absent cooperation from the debtor.  However, the secured party may reperfect w/i the 4 month period by reposessing the vehicle or other property.





PRIORITIES





PRIORITIES AMONG SECURED CREDITORS


1. FIRST TO FILE OR PERFECT (§§9-312(5)(a), R9-322(a)) 


Old Code: (§9-312(5)(a)) In all cases not governed by other rules stated in this section (including PMSIs), priority b/w conflicting SIs in the same collateral shall be determined according to the following rules:


Conflicting SIs RANK ACCORDING TO PRIORITY IN TIME OF FILING OR PERFECTION.  Priority dates from the time a filing is first made covering the collateral or the time the SI is first perfected, whichever is earlier, provided that there is no period thereafter when there is neither filing nor perfection (i.e. the secured party’s filing or perfection MUST BE CONTINUOUS)..  


So long as conflicting SIs are unperfected, the FIRST TO ATTACH HAS PRIORITY.


New Code: (§R9-322(a)) Same as above.  However, the new code adds AGRICULTURAL LIENS.


Conflicting perfected SIs & agricultural liens rank according to priority in time of filing or perfection;


A perfected SI or agricultural lien has priority over a conflicting  unperfected SI or agricultural lien;


The first SI or agricultural lien to attach or become effective has priority if both unperfected.


Significance of the Filing Provision: This rule affords special priority advantage to filing that is not available through any alternative method of perfection; i.e. can pre-file a FS before the SI attaches.  If a party does this, then he will achieve priority under the general rule against any secured lenders who perfect after that filing!!!  Therefore, even if a later lender perfects first, the prior creditor will win because he FILED FIRST!


Example: First to File Wins Over First to Perfect: (R9-322, Cmt 4) On 2/1, A files a FS covering debtor’s equipment.  On 3/1, B files a FS covering the same equipment.  On 4/1, B makes a loan to debtor, and obtains a SI in the equipment.  On 5/1, A makes a loan to debtor and obtains a SI in the same collateral.  A has priority even though B’s loan was made earlier in time and was perfected when made.  It makes no difference whether A knew of B’s SI when A makes its advance.


Example: Perfection/Filing Must Be Continuous: A has a temporarily perfected (21 days) SI, unfiled, in a negotiable document in the debtor’s possession.  On the fifth day, B files and thus perfects a SI in the same document.  On the tenth day, A files.  A has priority, regardless of whether he knows about B’s interest, b/c he perfected first AND had maintained continuos perfection.





PRIORITIES WHERE FUTURE ADVANCES ARE MADE: (§§9-312(7), R9-323)


Old Code: (§9-312(7)) 


FA Made While SI is Perfected: (General Rule) When a secured party makes a FA while its SI is perfected by any method other than automatic perfection or temporary perfection (i.e. filing, possession, control, or delivery), the SI has the same priority w.r.t. future advances as it does w.r.t. the first advance.  Therefore, priority w.r.t. a FA goes to the first secured party to either file or perfect (if continuos perfection has been made).  (i.e. does not matter it it was “pursuant to a commitment).


FA Made B/F of While SI is Perfected: If a commitment is made before or while the SI is so perfected, the SI has the same priority w.r.t. advances made pursuant thereto.  


In Other Cases (of Temp or Auto Perfection): A perfected SI has priority from the date the advance is made.





NEW CODE: (§R9-322) (Will get same results as under old code)


When Priority Based on Time of Advance: (a) (Comment 3: The timing of an advance generally not relevant to a priority conflict b/w secured parties) The only time it is relevant:  Perfection of the SI dates from the time an advance is made to the extent that the SI secures an advance that:


is made while the SI is perfected automatically or by temporary perfection (i.e. first to file or perfect rule); and 


is not made pursuant to a commitment entered into b/f or while the SI is perfected by a method other than auto perfect or temporary perfection.


Result: An advance has priority from the date it is made only in the rare case in which it is made without commitment and while the security interest is perfected only temporarily under §9-312.


EXAMPLES: 


Ex 1: X loans debtor $50K, takes a SI in equipment, includes a FA clause, and files a FS, all on Day 1.  On Day 20, Y takes a SI in the same equipment, files a FS, and loans debtor $75K.  On Day 30, X loans debtor an additional $40K.  B/c X made this advance pursuant to  FA clause in the security agreement, the FA clause would establish that X was a secured party in the same collateral w.r.t. the subsequent loan.  B/c X had already filed a FS w.r.t. that collateral and it preceded the filing by Y, X would win on bothe the original loan and the FA.  A would also win if the second advance was not under the original security agreement, but was under a new security agreement under A’s same FS or during the continuation of A’s possession (if A had possession).





PURCHASE MONEY SECURITY INTERESTS (SUPERPRIORITY)


Generally: PMSIs get special priority b/c the first to file/perfect rule would make it difficult for debtors to borrow money for additional capital; furthermore, a secured lender could eliminate competing financing sources.  Under these provisions, a PMS party can finance the debtor’s acquisition of additional property that is subject to a prior-filed FS and obtain priority w.r.t. the additional property.  Even if the initial secured party’s perfected SI extends to the new property under an AAP clause, the interest of the initial secured creditor will be subordinate w.r.t. this new property.


Collateral Other than Inventory: (§§9-312(4), R9-324(a)) 


General Rule: (Same Under Old&New) A perfected PMSI in goods other than inventory or livestock has priority over a conflicting SI in the same goods, and, except as other wise provided in §9-327, a perfected SI in its identifiable proceeds also has priority, if the PMSI is perfected when the debtor receives possession of the collateral OR within 20 days thereafter (old code-10 days).


Clarification: This means that the PM secured party either has filed a FS before the end of 10/20 days or has temporarily perfected SI in goods covered by documents (under §9-304(4)or(5), or R9-312(e)or(f)), which is continued in a perfected status before the expiration of the 21/20 day period.  If a PM party fails to file or perfect within the required time, his priority is governed by the “first to file or perfect” rule under §§9-312(5), R9-322(a).


Example: 


			2/1 - A loans $ to X.  Security agmnt covers “all machinery in X’s plant” - contains an AAP clause.  


         A promptly files a FS.


3/1 - X acquires a new machine; B makes an advance against it and files his FS.


4/1 - A, under the original security agreement, makes an advance a/g the machine acquired in 3/1.


Result: If B’s advance is a PMSI, he has priority, provided that he filed before X received possession of the machine (3/1), or within 10/20 days afterward).  If B’s advance, although he gave new value, did NOT create a PMSI, A has priority as to both of his advances by virtue of his priority in filing, although the parties perfected at the same time on 3/1 as to the new machine.


Two Conflicting PMSIs: (NEW CODE PROVIDES A SET RULE)


Old Code: Under the old code, probably the first to file or perfect rule of §9-312(5) would govern priority.  However, under the old code, of both PM secured parties file before the debtor gets possession of the collateral or 10 days thereafter, it would seem that they rank equally in priority in proportion to the amount of debt owed to each under §9-312(4).


New Code: (§R9-324(g)) If more than one PMSI qualifies for priority under §R9-324:


Gives priority to a PMSI created in favor of a seller (i.e. securing all or part of the price of the collateral) over a PMSI held by a third party lender (i.e. securing an obligation incurred for value given to enable the debtor to acquire rights in the collateral);


in all other cases, §R9-322(a)-first to file or perfect rule applies.











INVENTORY COLLATERAL: (§§9-312(3), R9-324(b),(c)) (New & Old Vary Only Slightly)


Inventory PM Priority: (R9-324(b)) A perfected PMSI in inventory has priority over a conflicting security interest in the same inventory (has priority over a conflicting security interest in chattel paper or an instrument constituting proceeds of the chattel paper) and also has priority in identifiable cash proceeds of the inventory to the extent the identifiable cash proceeds are received on or before the delivery of the inventory to the buyer, IF:


The PMSI is perfected when the debtor receives possession of the inventory;


The PM secured party sends an authenticated notification to the holder of the conflicting SI (old code-must be in writing) (NOTE: PMS party need not get consent from other secures party who has filed);


The holder of the conflicting SI receives the notification within 5 YEARS before the debtor receives possession of the inventory; AND


The notification states that the person sending the notification has or expects to acquire a PMSI in inventory of the debtor and describes the inventory.


(C) PRIORITY OF PMSI IN LIVESTOCK & SOFTWARE





PRIORITY AS TO ACCOUNTS & PROCEEDS


The Problem Generally: A secured party might take an interest in one form of collateral (such as inventory) and another lender might acquire a SI from the same debtor in a different class of collateral (such as accounts).  What happens when some of the inventory collateral is sold in transactions that creates accounts?  The accounts are proceeds of the inventory collateral, and a priority dispute might arise b/w the 2 creditors.  If the secured party perfected through a FS, perfection in the account proceeds would be continuously perfected beyond the grace period of temporary perfection, b/c the office in which the FS was filed would be the same office in which to file such accounts.  


	(a) Article 9 rules differ w.r.t. proceeds-depends on whether they involve PMSIs or Non-PMSIs.


Non-Purchase Money Security Interests: 


Old Code: (§9-312(6)) The priority that would be available to the original collateral also extends to encompass proceeds: “The date of filing or perfection as to collateral is also a date of filing or perfection as to proceeds.”


Effect: The priority of a secured party w/ a continuously perfected SI in proceeds is governed by the first to file or perfect rule, and that the secured party’s date of filing or perfection is established from the time that it took such action w.r.t. its original collateral.


Example: An inventory financer files on the debtor’s present and after-acquired inventory, whereas an accounts financer files on the same debtor’s accounts.  Some of the inventory is sold, producing accounts as proceeds and a priority dispute develops between the two secured lenders.  The inventory financer would claim a continuously perfected SI in the accounts, as proceeds from the sale of the collateral.  Each party would have a perfected SI in the accounts.  Priority would depend upon which party was the first to file its FS.


NEW CODE: (§R9-322(b)(1)) (MORE COMPLEX)


General Rule: (b)(1) (Same as Old) The time of filing or perfection as to a SI in collateral is also the time of filing or perfection as to a SI in proceeds (same result in the above example); 


PURCHASE MONEY SECURITY INTERESTS (§§9-312(3), R9-324(a),(b))


PMSI in Inventory: (Favors Accounts Financing & CP Financing) Problem may arise where one person takes a SI in present and future accounts of a debtor and a different person takes a PMSI in the inventory of the same debtor - sale of inventory leads to proceeds, which may consist of accounts, CP, or payment in the form of cash or checks. Who has priority?


Old Code: (§9-312(3)) Gives the creditor with a PM security interest in the inventor priority over the PM creditor of the accounts(if he takes the proper steps spelled out in the provision), BUT ONLY WITH RESPECT TO: “identifiable cash proceeds received on or before the delivery of the inventory to a buyer.”


Effect: A secured party that has a PM priority, obtains such priority over the financer of accounts who filed earlier only with respect to identifiable cash proceeds  (money, checks, deposit accounts, earmarked bank account, and the like, NOT promissory notes, CP, or accounts).  Other proceeds from the sale of inventory, such as accounts and proceeds of accounts go to the financer of accounts who filed earlier.


New Code: (§R9-324(b)) (Pretty Much Same Result as Above, but Extends the Priority to Other Types of Collateral) Gives the inventory PM secured party priority (if he takes the steps spelled out in the provision) in chattel paper or instruments constituting proceeds of the inventory; in proceeds of the CP; and in identifiable cash proceeds of the inventory. 








PMSI in NON-INVENTORY: 


Old & New Code: (§§9-312(4), R9-324(a)) (Pretty much the same) A PMSI in collateral other than inventory has priority over a conflicting SI in the same collateral if the PMSI is perfected at the time the debtor receives possession of the collateral or within 10 days thereafter (20 DAYS UNDER NEW CODE), i.e. when the PMSI is in collateral other than inventory, the priority for that interest extends to proceeds to the same extent as it does to the original collateral under BOTH CODES.


Example: If a perfected PMS secured party finances the acquisition of equipment for the debtor, priority extends in favor of this lender a/g a prior equipment lender that has an AAP clause in its security agreement (assuming that the PM secure party perfects in a timely fashion to obtain purchase money priority).  The priority extends to the equipment the purchase money lender finances and to any proceeds in which a continuously perfected SI is maintained.


PMSI in Livestock & Software: (§R9-324(d),(e)) 


		(1) SEE THESE RULE.


WHERE THERE IS A CONSIGNMENT


Generally: (§§9-312(3), R90324(b)) In some cases, a consignment may be a Sec Trans in the form of inventory financing and thus subject to Art 9 generally.  Filing by such a consignor gives him a perfected SI.  Since the consignor has a PMSI in the consigned goods as inventory in the hands of the consignee, he may perfect himself against claims of other secured parties w/ perfected SIs in the consignee’s inventory by taking steps outlined in\ §R9-324(b), that is, by filing before the consignee receives the consigned goods and by giving appropriate notice to other inventory secured parties who have filed.


PRIORITY OF CONFLICTING SIs IN DEPOSIT ACCOUNTS: (§R9-327)


A SI held by a secured party having control of the deposit account has priority over a conflicting SI held by a secured party that does not have control;


Conflicting SIs perfected by control rank according to priority in time of obtaining control;


A SI held by the bank w/ which the deposit account is maintained has priority over a conflicting SI held by another secured party;


A SI perfected by control has priority over a SI held by the bank with which the deposit account is maintained.





PURCHASERS (OTHER THAN SECURED PARTIES) VERSUS PERFECTED SECURED PARTIES


1.  GENERAL RESIDUAL RULE ON DISPOSITION: (§§9-306(2), R9-315(a))


Generally: The priority generally enjoyed by a perfected secured party may face a challenge from one who purchases the collateral from the debtor.


NEW CODE: (§R9-315(a)(1)) A SI or agricultural lien continues in collateral notwithstanding sale, lease, license, exchange, or other disposition thereof unless the secured party authorized the disposition free of the security interest or agricultural lien (Old Code: A SI continues in collateral notwithstanding sale, exchange or other disposition thereof). 


Exceptions:


cases where the secured party has authorized the disposition free of the SI; and


other rules that grant priority to the purchaser.


Authorized Disposition of Collateral: (§§9-306(2), R9-315(a)(1))


General Rule: A SI in collateral is lost where its sale or disposition is authorized by the secured party in the security agreement or otherwise.  


Sale may be impliedly authorized through conduct on the part of the secured party, as where the debtor repeatedly on prior occasions made sales of the same kind of collateral which were known to the secured party and to which no objection was voiced.


Authorized Sale or Disposition: Sale may also be expressly authorized.  If the secured party authorizes the debtor to dispose of all or part of its rights in the collateral, those rights will no linger be encumbered by the SI.  If the seller authorized the debtor to sell the collateral, the purchaser is effectively releases from the reach of the SI, and the secured party must rely on its right to PROCEEDS.  If the secured party authorizes the LEASE OR LICENSE of the collateral, the purchaser’s interest is unemcumbered, but the debtor’s residual rights remain subject to the SI.  


Unauthorized Disposition of Collateral: (§§R9-315(a)(1), 9-306(2)) 


New&Old: (Same, except new includes agricultural liens) A SI or agricultural lien continues in collateral notwithstanding sale, lease, license, exchange, or other disposition thereof unless the secured party authorized the disposition free of the SI or agricultural lien; a SI attaches to any identifiable proceeds of collateral.


Effect: If debtor makes an unauthorized sale of the collateral, the SI continues in the collateral in the hands of the buyer, UNLESS the buyer takes free of the SI under some other Article 9 provision.  The SI also attaches to the proceeds of the sale.  The secured party may claim both the original collateral and proceeds, but may of course have only one satisfaction.


When Purchasers/Transferees Take Free of SI: (§R9-320, §9-307) Certain classes of buyers take free of even a perfected SI and additional classes take free of an unperfected SI:


Buyers and Lessees in the Ordinary Course of Business: (§R9-320(a)) A buyer in the ordinary course of business, other than a person buying farm products from a person engaged in farming operations, takes free of a SI created by the buyer’s seller, EVEN IF THE SI IS PERFECTED AND THE BUYER KNOWS OF ITS EXISTENCE.


Rule applies whether the SI is perfected or unperfected; if unperfected, rule also applies to buyers that receive delivery under §R9-317


Consumer-Buyer of Consumer Goods: (§R9-320(b)) A buyer of goods from a person who used or bought the goods for use primarily for personal, family, or household purposes takes free & clear of a SI, even if perfected, if the buyer buys: 


without knowledge of the SI;


for value;


primarily for the buyer’s personal, family, or household purpose; and


before the filing of a FS covering the goods.


Purchaser of Chattel Paper: (§R9-330) A purchaser of CP has priority over a SI in the chattel paper has priority over a SI in the CP which is claimed merely as proceeds of inventory to a SI if: 


in GF and in the ordinary course of the purchaser’s business, the purchaser gives new value, and takes possession of the CP or obtains control of the CP;


Buyer of Collateral W.R.T. Certain Future Advances: (§R9-323(d)-(g)) Governs the priority b/w a SI covering FAs and a buyer or lessee not in the ordinary course of business.  This rule does not apply if the advance is made pursuant to a commitment entered into w/o knowledge of the purchaser and before the expiration of the 45 day period.


Buyer of Goods: (d) Such a buyer or lessee takes free of a security interest to the extent that it covers FAs made after the earlier of (1) the time the secured party acquired knowledge of the sale or lease; OR (2) 45 DAYS after the sale or lease.


Advances Made Pursuant to Commitment: (e) Notwithstanding these limitations, the secured party has priority if the advance was made pursuant to a commitment entered into without knowledge of the buyer’s purchase of the lessee’s least and before the expiration of the 45 day period. 





CREDITORS WITH LIENS ARISING BY OPERATION OF LAW


1.  POSSESSORY LIENS THAT ARISE BY OPERATION OF LAW (§§9-310, R9-333)


GENERALLY:


Liens Have Priority Over Secured Parties: (b)Article 9 provides priority over even perfected secured parties for liens that arise by operation of law in favor of certain persons who provide services or materials w.r.t. goods.  The provider of goods/materials must NOT be an Art 9 secured party NOR a lien creditor (i.e. consensual creditor). A possessory lien on goods has priority over a SI in the goods unless the lien is created by a statute that expressly provides otherwise.


Examples: Liens that arise when repair work is conducted on goods like a car; mechanic’s lien (gives repair guy a lien for as long as he has possession of the car; artisan’s lien; carrier’s lien; logger’s lien; innkeeper’s lien.  Generally, the priority rule here is intended to favor liens securing claims arising from work intended to enhance or preserve the value of the collateral.


Applies to “Possessory Liens: (a) PL means an interest, other than a SI (i.e. not consensual) or an agricult lien:


which secures payment or performance of an obligation for services or materials furnished w.r.t. goods by a person in the ordinary course of the person’s business;


which is created by statute of rule or law in favor of the person (i.e. lien must not be consensual and it must not result from a judicial or quasi-judicial proceeding); AND


whose effectiveness depends on the person’s possession of the goods.


Limitations: Does not benefit a person who never acquires possession of the goods or one who voluntarily surrenders possession.  Can’t reacquire possession after it has been surrendered.  An involuntary surrender will not defeat lien.  





NEW CODE: AGRICULTURAL LIENS (§§R9-317, R9-322(a)(1))


Generally: New code has been EXPANDED to govern certain aspects of agricultural liens.  An AL is a non-possessory statutory lien on farm products that is not a SI (i.e. not consensual) that secures payment to a person who in the ordinary course of business furnishes goods or services, or leases real property, to assist with a debtor’s farming operation.


Examples: Landlord’s lien for unpaid rent on crops; commercial harvester’s lien for services rendered on crops left in the farmer’s possession, and a feeder’s lien for services rendered on livestock that remain on the rancher’s land.


Perfection: (§R9-310(a)) By filing.


Priority: (§R9-317(a)) Agricultural liens get the same treatment as ordinary SIs.  A SI or AGRICULTURAL LIEN is subordinate to the rights of (1) person entitled to priority under R9-322, (2) a LIEN CREDITOR before the earlier time: (A) the SI or agricultural lien is perfected; or (B) FS filed & one of the attachment events in §R9-203(b) has occurred.


Buyer’s Take Free of Agricultural Liens: (b) A buyer, other than a secured party, of tangible CP, documents, goods, instruments, or a security certificate takes free of a SI OR AGRICULTURAL LIEN if the (1) buyer gives value and (2) receives delivery w/o knowledge.


Conflicting Agricultural Liens: (§R9-322(e)(1)) Provides that conflicting SIs and agricultural liens rank according to priority in time of filing or perfection.





2. FEDERAL TAX LIENS


Section 6321: Any person failing to pay any tax to the US, the amount shall be a lien in favor of the US upon all property belonging to such person.  The lien arises at the time the (1) assessment is made, (2) demand for payment of the tax occurs, and (3) the taxpayer fails to pay the tax.


Priority: (§6321) The priority of the lien as against third party’s generally, relates back to the time of the assessment of the tax.


Notice: (§6323(a)) The lien is not valid as a/g the holder of a SI until the appropriate notice of the lien is filed.


Priorities: (§6323(a)) Federal tax lien is declared to be inferior to the interest of any purchaser, holder of a SI, mechanic’s lien, or judgment lien creditor UNTIL NOTICE OF THE TAX LIEN has been filed.  After notice is filed, the tax lien has priority over all subsequent SIs in the property.


Priorities Over Tax Liens: (§6323(b)) For various tax reasons, the following rival claimants take priority over  a federal tax lien even if the tax lien has been the subject of a public filing: purchasers of motor vehicles w/o actual knowledge of the lien; possessory repair liens similar to Article 9 ones; purchasers of personal property at retail in the ordinary course of business.


Limitations on the Priority Rules: (§6323(c),(d))


SI Must Be Perfected/Collateral Acquired Within 45 Days: Limits the priority of the SI w.r.t. collateral acquired after the notice of tax lien is filed that becomes subject to a secured party’s Article 9 SI b/c of an AAP clause in the security agreement.  As to such AA property, §6323(c) provides for priority of the SI only if (1) the secured party perfected its SI PRIOR to the filing of the federal tax lien AND made any loans to the taxpayer w/o knowledge of the tax lien; (2) the collateral must be “commercial financing security,” (i.e. accounts, CP or instruments); AND (3) the collateral must have been acquired within 45 DAYS of the filing of the notice of the federal tax lien.


Limitation on Future Advances: (§6323(d)) Limits priority of the SI as to future advances made by the secured party after notice of the tax lien has been filed.  In order to have priority on such advances, the secured party(1)  must have perfected its SI prior to filing of the notice of the tax lien and (2) the advance must have been made within 45 days after the filing of the notice of the tax lien or before the secured party obtained knowledge of the federal tax lien filing, whichever occurs first.
































PURCHASERS (OTHER THAN SECURED PARTIES), LIEN CREDITORS, & OTHER CLAIMANTS VERSUS UNPERFECTED SECURED CREDITORS


1. ARTICLE 9’s RESIDUAL PRIORITY RULE: (§§9-201, R9-201(a)) 


Residual Rule: Art 9 contains a residual rule that renders a SI, even one that is unperfected, effective against the debtor, purchasers from the debtor, and creditors.  “Except as otherwise provided in the code, a security agreement is effective according to its terms between parties, against purchasers of the collateral, and against creditors.


Exceptions: However, there are many exceptions (covered below) that apply.  If there is nor exception, then the residual rule applies.





UNPERFECTED CREDITORS v. LIEN CREDITORS: (§§9-301(1)9b), R9-317(a)(2)) 


LIEN CREDITORS: GENERAL RULE: (§R90317(a)(2)) A SI or agricultural lien is subordinate to the rights of: (2) a lien creditor before the earlier time: (A) the SI or agricultural lien is perfected; or (B) one of the attachment conditions in §R9-203(b)(3) is met and a FS covering the collateral is filed (i.e. a person who becomes a lien creditor before the SI is perfected has priority).


“Lien Creditor”: (The lien MUST be obtained by legal proceedings b/f the SI is Perfected) (§R9-102(a)(52)) Means (1) a creditor who has acquired a lien on the collateral through a legal process such as attachment, levy or the like; (2) an assignee for the benefit of creditors from the time of the assignment; (3) a trustee in bankruptcy from the date of filing of the petition of bankruptcy; (4) a receiver in equity from the time of that person’s appointment.


PURCHASE-MONEY SECURITY INTEREST: (§§9-301(2), R9-317(e))


Exception to the General Rule: Allows a secured party to prevail even though it perfects after a lien creditor’s interest attaches to the property that serves as the secured party’s collateral.


PMSI: (§R9-317(e)) If a secured person files a FS w.r.t. a PMSI BEFORE 20 DAYS (10 under old code) after the debtor receives delivery of the collateral, the security interest takes priority over the rights of a buyer, lessee, or lien creditor which arise between the time the security interest attaches and the time of filing.


New-Old Code Distinction: The new code permits relation back to operate against buyers generally:


Seller-----PMSI----->Buyer------>Purchaser  Under old code, if B sells to P who gives value and takes delivery before Seller files a FS, P takes free of S’s interest eve though S’s filing occurred within the grace period.  Under NEW CODE, relation-back operates a/g these buyers (i.e. “which arise b/w the time the SI attaches and the time of filing).


LIEN CREDITORS AND FUTURE ADVANCES: (§§9-301(4), R9-323(b))


General Rule: The SI is subordinate to the rights of a person that becomes a lien creditor only to the extent that it secures advances made MORE THAN 45 DAYS AFTER THE PERSON BECOMES A L.C., UNLESS the advance is made:


without knowledge of the lien; OR


pursuant to a commitment entered into without knowledge of the lien.


OTHER PURCHASERS: (§§9-301(1)(c), (d), R9-317(b)-(d)) Certain classes of third-person claimants have rights in the collateral subordinate even to an unperfected security interest.


Buyers of Certain Goods: (§R9-317(b)) A buyer, other than a secured party, of tangible CP, documents, goods, instruments, or a security certificate takes free of a security interest or agricultural lien if the buyer gives value and receives delivery of the collateral without knowledge.


Lessees that Receive Delivery: (c) Lessee of goods takes free of the SI or agricultural lien IF the lessee gives value and receives delivery of the collateral without knowledge of the SI and before it is perfected.


Transferees of Accounts & General Intangibles: (d) A licensee of a GI or a buyer, other than a secured party, of accounts, electronic CP, GIs, or investment prop other than a certificated security takes free of a SI if the licensee or buyer gives value w/o knowledge of the SI and before it is perfected.
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