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ADMINISTRATIVE LAW: guiding principles and theoretical bases

I. Deficiencies of the Common law

a. Tort law (liability regime) v. regulations
i. Functions of Tort Law

1. Redistributes the cost of accidents

2. Deters negligent behavior

3. Punishes wrongdoers and compensates victims for their suffering

4. Internalizes externalities

ii. Deficiencies of a liability regime
1. Uncertainty (high information costs)

a. a corporation will be uncertain as to the stability of a judge made rule.

2. Crude utilitarian calculations

a. A corporation may simply decide that the costs of lawsuits is less then the cost of ignoring negligence (B<PL).

b. Compounding the problem is the fact that many injured plaintiffs don’t bring suits because of the cost and because plaintiffs have the burden of proof.

3. High administrative costs

a. Trials are costly, slow and inefficient

4. Insurance creates a moral hazard that might increase the amount of negligence.

5. Narrow scope

a. Courts adjudicate individual cases and are thus not equipped to make broad policy decisions that might eliminate the problem—courts are remedial in function.

iii. Tort law serves as a background regulatory system to the one created by administrative agencies
b. Example:  Relaxation of trucking rules.

i. After intensive lobbying by the trucking industry, the Federal Motor Carrier Safety Administration has moved to de-regulate many aspects of the trucking industry.

ii. Benefits

1. Proponents point to increased speed and lower costs in transportation

iii. Costs

1. Opponents say that de-regulation will result in more accidents.

iv. As in many other cases, de-regulation may result in more accidents to be handled by the tort system, but the default liability regime set up by the Common Law may deter accidents by internalizing costs (which are redistributed to victims).  This is an ongoing debate that will depend on intangible political views and normative judgments.
II. Regulation—purpose and scope

a. Market Failures
i. Control of monopolies

1. traditional rationale for price and profit regulation is the need to control “natural” monopolies.

2. if one believes that natural monopolies will raise prices substantially, then one can argue that regulating prices results in allocative efficiency.

ii. Information asymmetries

1. For markets to work well, consumers must have information about competing products.

2. People also have problems processing information

a. Cognitive biases 

b. Motivational biases (i.e., too much optimism)

iii. Collective action problems

1. individually rational behavior may case public harm

a. example: public goods like national defense

iv. Externalities/ lowering transaction costs

1. often, a market price does not reflect a product’s true cost to society (i.e., doesn’t take into account pollution costs, etc.)

2. Coase Theorem XE "Coase Theorem" 
a. If there are no transaction costs, individuals will bargain to an optimal outcome.

b. So, regulation may help to correct bargaining that doesn’t take place because of high transaction costs (i.e., between steel producers and pollution sufferers)

b. Other  (questionable) Economic Purposes
i. Control of windfalls

1. Some have argued that regulation should transfer allegedly undeserved profits from producers of natural resources who may obtain “windfall” profits in the case of shortages.

2. This is not an inefficiency or market failure purpose

ii. Elimination of “excessive” competition

1. The argument here is that too much competition may make prices so low that competing firms will go out of business, leaving only one or two firms that will then be able to set high prices.

2. Another argument concerns industries with large fixed costs and cyclical demand

a. Some firms may have insufficient revenue to continue production during a recession, but it would be inefficient to close down since it is more expensive to re-open the plants when the recession is over.

3. A third reason is the possibility of “predatory” pricing

a. The concern here is that a dominant firm may set prices below costs to drive competitors out of business and then increase costs once it has a monopoly.
iii. Need to alleviate scarcity
1. Proponents sometimes argue that regulation is needed to allocate an item in short supply

iv. Agency problems

1. If a person other than the buyer makes purchasing decisions, or pays for the purchases, market forces may be distorted and a consumer may over-consume. (i.e., medical care)

c. Redistribution
i. Regulation is sometimes justified as a way to redistribute resources from one group to another (i.e., social security)
ii. Rationales for redistribution

1. unequal bargaining power

2. information asymmetries
iii. Criticism
1. it is unclear that efforts to redistribute resources work well.  That is, it is often the case that redistributive regulations seeking to make a group better off may actually make them worse off (i.e., rent controls and minimum wage laws)

d. Collective Values
i. Regulations are sometimes supported on the grounds that they are necessary to promote public decency, democracy or good decision making (i.e., FCC)

e. Solve systematic disadvantages and informal castes
i. Some support regulations to change social norms and preferences that disadvantage groups and create a caste system (i.e., many civil rights laws and regulations, like EEOC).

f. Planning
i. Some support regulation to “plan” an industry in order to make sure that it operates in an economically efficient manner.

g. Paternalism
i. Some argue that regulations are necessary to protect individuals from their own confusions or irresponsibility.

ii. Some of this is justified by information costs—people sometimes do not process information efficiently or rationally.

III. Administrative Law—purpose and scope
a. Purpose
i. Administrative law exists to govern the behavior of regulators

1. Administrative law(regulators(targets

2. Administrative law

a. Defines the authority and structure of administrative agencies

b. Specifies the procedural formalities used by the agencies

c. Determines the validity of agency decisions

d. Outlines the role of reviewing courts and other organs of government in their relation to the agencies.

ii. Behavioral values
1. transparency

2. democratic behavior/accountability

3. efficiency
iii. Administrative law provides a set of procedures dictating how actions will be conducted and oversight over those actions.  The actions are outcome-directed. The actions themselves come from a decision maker
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b. Scope
i. regulatory tools

1. Cost-of-service ratemaking
2. Allocation in accordance with public interest standard

3. Standard setting

4. Historically based price-setting or allocation

5. Screening or licensing

6. Fees or taxes

7. Provision of information

8. Subsidies

9. Influences through political incentives or moral persuasion.

ii. Universal constraints on administrative agencies

1. the adversarial relationship between the agency and its target industries

2. the desire on the part of administrators to craft and implement rules that can be administered with relative ease

3. regulatory stagnation—many new regulatory programs just copy old ones.

4. Administrative law (i.e., the APA)

IV. Influences on Administrative Agencies
a. Structural influences
i. Often, agencies are part of much larger departments with broad, overlapping and sometimes conflicting agendas.

1. this means that agency heads must incorporate the opinions and views of the Cabinet Secretaries and the President as well as those within the agency.

ii. Bridges between the branches

1. agencies occupy a unique position in our separation of powers, bridging between the executive, legislative and judicial branches.  This means that agencies will often be subject to the institutional politics and processes from extremely varied governmental sources.

2. Congressional influence

a. Oversight committees

b. The budget process

c. Legislative action

3. Executive influence

a. Appointment decisions

b. The budget process (OMB)

c. Executive orders

4. judicial influence

a. Judicial review

b. Political influences
i. Often operate through congressional prerogatives

ii. President can also influence with appointment power.

c. Corporate influences
i. Regulatory Capture XE "Regulatory Capture" 
1. an agency is sometimes “captured” by its targets and, as a result, may issue regulations that benefit the targeted industry at the expense of the general public.
a. This occurs because, often, the best administrators are those who have previously served in the industry.  Conversely, government regulators may hope for employment in the target industry when they retire or quit.

b. Also, the targeted industry may “activate” the other actors—congress, the President, the media and the public—against the agency.

ii. Regulatory Welfare
1. Sometimes an industry doesn’t want to actively oppose regulation or “capture” an agency—it wants to be regulate to limit competition 

d. Legal influences (Administrative law)
i. Constitutional constraints

1. Due Process

2. Balance of Powers

ii. Statutory constraints

1. The APA

2. Organic Acts

3. Federal “common law” interpreting the statutes

iii. Agency judgments and decisions

e. Social influences
i. The media

ii. Well organized public interest groups

f. Historical influences
i. English Common Law

1. At common law, Officers of the Crown were subject to damage liability if the officer had committed a prima facie wrong or the officer was unable to justify his action by reference to a higher authority

2. The writ system

a. Writ of Mandamus—required officials to restore citizen entitlements

b. Writ of prohibition—used to preclude an authority from using powers no in its jurisdiction

3. Courts of Equity
a. Injunctive remedies provided by chancellor to control unlawful action.

ii. Revolution to 1875

1. The role of the federal government in economic and social life was extremely circumscribed relative to today.  The dominant ideology was laissez faire economics.

2. “Administrative” law generally consisted of the common law writ system, with some adaptations by creative courts to deal with surprise situations

iii. The Progressive Era (1875-1930)

1. The Interstate Commerce Commission was created in 1887

2. Federal and state courts, using common law ideas to stop regulation, laid the foundations of modern administrative law—the “traditional” model of administrative law owes its genesis to this period.

iv. The New Deal (1932-1945)

1. much of the authority traditionally enjoyed by states was transferred to the federal government
2. the government believed that capitalism needed to be saved from itself and advocated unprecedented levels of intervention in the economy.

v. The APA and the Maturation of Administrative law (1945-1962)

1. The New Deal created bitter struggles between supporters and those critical of regulatory institutions.  This struggle resulted in a compromise—the APA, which sough to limit agency discretion.

vi. The “rights revolution” (1962-1980)

1. In this period the court greatly expanded the category of legally protected rights

a. See Goldberg v. Kelly XE "Goldberg v. Kelly" , Board of Regents of State College v. Roth XE "Board of Regents of State College v. Roth"  and Perry v. Sinderman XE "Perry v. Sinderman" 
2. Many also proposed solutions to the problem of “regulatory capture”


a. Greater openness

b. Statutory deadlines

c. Increased participation by the public

d. More formal procedures

e. Stricter judicial scrutiny

f. Closer congressional scrutiny

3. Other worked to reduce the size and power of administrative agencies

a. Proponents of this view argued for

i. Deregulation

ii. Greater attention to cost of regulation

iii. Consolidation of administrative programs

b. Criticisms of administrative state

i. Regulatory agencies are created and administered by special interest groups at the expense of the general public

ii. Certain kinds of administrative intervention are justified to correct serious market failures, but the tools usually used by agencies are clumsy and costly

4. Courts responded by asserting more judicial control over agency decisionmaking
a. Courts extended the right to participate in agency decisions

b. Court extended the coverage and content of procedural formalities, with an eye towards creating a factual record for use in judicial review.

c. Court’s expanded the availability of judicial review and broadened its scope by requiring more documentation from agencies and scrutinizing the record’s factual and analytic bases.

vii. Presidential Administration and the Cost/Benefit State (1980 to Present)

1. Executive Order 12,291 XE "Executive Order 12,291"  (Reagan)

a. Called for OMB control of regulations in cost/benefit terms

b. Reaffirmed by Clinton (XO 12, 866)

2. Increased use of quantitative analysis.

3. Changes in court precedent

a. Agencies have been given more freedom from judicial review when they decide not to take certain actions

b. Other cases have limited the extent to which the court can impose new procedural requirements on agencies (Vermont Yankee XE "Vermont Yankee" )

c. Courts have given more deference to agency interpretations of statutes.

d. Standing doctrine has become somewhat more restrictive

V. The Traditional Model of Administrative law

a. Purpose
i. The purpose of the traditional model was to control government intrusions into private liberty and property interests.

b. Characteristics
i. The legislature must authorize administrative sanctions on private person through rules that limit agency discretion.

1. reflects the view that administrative officials possess no inherent power over private liberty or property. (illustrated in Southern Railway v. Virginia XE "Southern Railway v. Virginia" )

2. this has the purpose of promoting the rule of law—limited arbitrary decisions and unequal treatment

ii. The procedures used by the agency must tend to ensure agency compliance with legislative directives
1. in cases involving enforcement, this often translates into a trial-type hearing

iii. Judicial review must be available to ensure that agencies use accurate and impartial decision making procedures and comply with legislative directives.

iv. Agency processes must facilitate the exercise of judicial review.

c. The “transmission belt XE "The \“transmission belt\"" ”
i. These four elements limit and legitimate administrative power, making sure that agency decisions have been legislatively authorized.

VI. Models of Political Science/Political Economy

a. James Q. Wilson XE "James Q. Wilson"  and the Collective Action Model XE "Collective Action Model" 
i. The key political question is who will win from a certain action and who will lose.  The concentration of costs and benefits will determine when a group can overcome collective action problems to assert itself forcefully in the political process

Costs

Diffuse







Concentrated

	Social Security (institutionalization of program—this is easiest situation).
	Tobacco regulation, Environmental regulation (politics will be hard to sustain

	Farm subsidies (also very easy to create and difficult to remove once they are in place—those who share the costs have little incentive to remove them)
	OSHA (this will result in institutionalized conflict between two very powerful and well organized industries)


b. Public Interest Model XE "Public Interest Model" 
i. Agencies act to pursue the public interest.
ii. The empirical evidence does not back this up.

c. Public Choice Model XE "Public Choice Model" 
i. Agency heads are normal people who respond to rational, selfish incentives.  They seek to maximize their power and influence.

ii. Agency heads may seek to maximize their influence within the government or even within the targeted industry (a form of regulatory capture)

d. Principal/Agent Theory XE "Principal/Agent Theory" 
i. The key question: Will the agent act in ways that advance the principal’s interest?
ii. Problems with the principal/agent relationship

1. information asymmetries

2. interest/incentive asymmetries

iii. Answers to the agency problem

1. oversight/monitoring

a. “fire-alarm” oversight—if something goes very wrong, you set it up so that the principal is aware and can fix the problem quickly.

2. Ex-post incentives

3. Veto power

4. narrowly limiting the scope of the relationship through the principal/agent contract

a. Power-Sharing relationships:  limiting agent authority to a certain threshold level that will then be occupied by the authority of the principal.

VII. Technical Notes—Cost/Benefit Analysis, Carcinogens and Risk
a. See Breyer, p. 302
ADMINISTRATIVE LAW: the FDA as case study

I. The FDA—Purpose and Power
a. Purpose
i. The FDA sets guidelines for food and drugs, making sure that they are safe and effective.

b. Power
i. Kessler describes several actions taken by the FDA in pursuit of its agenda
1. seizure of non-conforming products

2. issuance of regulations

3. issuance of warnings, followed by recalls if necessary

4. information gathering

5. licensing (approval of drugs)

6. media management

7. trade embargos (organs from Russia)

ii. Scope of power

1. Rules of quasi-criminal application

a. Seizure of products with intent to produce both specific and general deterrence

2. Legislative power—rulemaking

3. Executive power—enforcement of rules

4. judicial power—adjudication of rule violations

iii. David Kessler’s power as head of the FDA

1. Kessler is able to act, at least to begin the rule-making process, even when Congress would not act.

2. At other times, Kessler is powerless but can nevertheless influence decisions.  For instance, Kessler threatens to resign over a food labeling issue because he believed the meat industry had too much influence.

3. The OMB has influence over Kessler, vetting his testimony before Congress and controlling his ability to speak.

II. Political influences on the FDA

a. Public Interest Model XE "Public Interest Model" 
i. Kessler believes that regulating tobacco is in the public interest.  Works to achieve this goal.



b. Public Choice Model XE "Public Choice Model" 
i. Objectively, one might also argue that Kessler’s desire to regulate tobacco was a way for Kessler to increase his own power and authority as head of the FDA.

c. Principal/Agent Theory XE "Principal/Agent Theory" 
i. Many in Congress believed that the FDA’s efforts to regulate tobacco were outside the scope of the Food and Drug Act—that the FDA, as a congressional agent, was acting outside the scope of its authority.

1. Kessler often called to testify in oversight meetings

2. Many congressmen have “informants” in the agency to keep them informed

III. Rule-Making Process

a. Determination of Legal Authority

b. Proposed Rule

c. Comment Period

d. Revision

e. Adoption

IV. Legal Constraints

a. The FDA is bound to follow the statutory language in the Food and Drug Act.  Under the Act, it can only regulate “drugs” which are defined in terms of their intended effect.  Hence, the title of Kessler’s book—a question of intent—reflects the enormous importance of statutory interpretation.

STATUTORY INTERPRETATION: FDA v. Brown & Williamson XE "FDA v. Brown & Williamson" 
I. Theories of statutory interpretation
a. Textualism XE "Textualism" 
i. Virtues

1. Mitigates the impact of strategic behavior from legislators.

2. More efficient for lawyers, legislatures, citizens to determine the law

3. More faithful to the constitutional scheme of bi-cameralism and presentment.

4. More “authentic”—legislative intent is difficult, if not impossible, to determine.

a. Legislative intent may be unbounded.

b. Problem of the “imaginative reconstruction”

ii. Vices

1. If the text is unclear, a textual interpretation may give a judge too much discretion.

2. Rather than decreasing strategic behavior, textualism may encourage general, vague texts.

3. Eliminating possibility of strategic behavior increases transaction costs and make it much more difficult to pass legislation.

4. Indeterminate—reasonable people can disagree on the meaning of a text.
5. Undermines the constitutional scheme.  In order to place the text in its constitutional context, the court must look at the legislative history.

6. Textualism XE "Textualism"  ignores the fact that a “plain meaning” may be illusory, especially if a bill contains legal terms or art or technical definitions.

b. Intentionalism XE "Intentionalism" 
i. Virtues

1. Intent should be the guiding force—it best comports with the spirit of the governing body and best approximates the democratic will.

ii. Challenges to intentionalism

1. Temporal difficulties

a. Which congress’ intent matters?  

b. Should the Court consider the intent of the Congress that passed the legislation, or the current Congress that refuses to amend/change/overrule the legislation?

2. Authoritative Source difficulties

a. Whose intent matters?

b. Should the Court consider the intent of the proposing legislator?  The committee chair?
iii. Theories of authoritative intentionalism

1. The Median Voter Theory XE "Median Voter Theory" 
a. In any given political debate, the controlling votes will be the ones in the median or at the margin.

b. Problems

i. Still have a framing problem: is it the median vote of the House or Senate?  The median vote of the individual committee or the entire House?

ii. Procedural rules (filibuster, possibility of veto) also complicate this analsyis.

2. Arrow’s Paradox XE "Arrow’s Paradox" 
a. In many instances it is impossible for there to be a single, authoritative majority interpretation or intent
b. Assumptions of the paradox

i. Non-dictatorship

ii. Unrestricted domain—each vote has a result that ranks the choices relative to one another.  The voting mechanism must be able to process all possible sets of vote preferences.

iii. Independence of irrelevant alternatives—changes in rankings outside the subset have no impact on the rankings of the relative subset

iv. Positive association of social and individual values—if an individual modifies his or her preference order, then the societal preference order should stay the same or higher.

v. Citizen sovereignty—every possible societal preference order should be achievable by some set of preference orders.

c. If there are at least two member and three options, then it is impossible to find a single function that satisfies all of the above conditions. (you get majority cycling with no winner)

c. Purposivism XE "Purposivism" 
i. Purposivism XE "Purposivism"  argues that the Court should look to the purpose of the statute rather than to the intention of its drafters.

ii. This approach has the same problems as the intentionalist approach.

II. Canons of interpretation

a. The “Whole Act” rule XE "The \“Whole Act\” rule" 
i. The Court should look to the act in its entirety and then interpret individual provisions in the wider context.

b. The “cannon of avoidance” XE "The \“cannon of avoidance\”" 
i. If faced with two interpretations, one of which involves a constitutional issue and one of which does not, the court should adopt the interpretation that does not implicate the constitution.

ii. This is justified by an intentionalist argument: Congress would never intend to pass an unconstitutional statute so the correct interpretation must be constitutional.

iii. See The Benzene Case XE "The Benzene Case" 
iv. See American Trucking Associations, Inc. v. Environmental Protection Agency XE "American Trucking Associations, Inc. v. Environmental Protection Agency" 
III. Hierarchy of sources in statutory interpretation

a. Text in the applicable provision

b. Precedent

c. Other text

d. Specific intent

e. General Intent

IV. Statutory Interpretation: FDA v. Brown & Williamson XE "FDA v. Brown & Williamson" 
a. General
i. Facts: In 1996 the FDA asserted jurisdiction to regulate tobacco products despite having always said that it had no such jurisdiction.  The FDA then issued regulations prohibiting the sale of cigarettes to anyone younger than 18, requiring anyone younger than 27 to submit a photo ID before buying tobacco products, prohibiting the sale of cigarettes in small packages, prohibiting the distribution of free samples, and prohibiting the sale of cigarettes in vending machines.  The FDA also regulated advertising, requiring that all adds be in a text-only black and white format.  The major tobacco companies all brought suit asserting that the FDA did not have jurisdiction over tobacco.  The trial judge supported the tobacco companies in part and opposed them in part (FDA had jurisdiction but could not impose the advertising restrictions).  The 4th circuit reversed, holding that the FDA had no jurisdiction.

ii. Holding: The Food and Drug Administration does not have authority under the Food, Drug and Cosmetic Act to regulate tobacco products.

b. Justice O’Connor’s Majority Opinion: 
i. A textualist/intentionalist reading of the FDCA

1. Section IIA

a. O’Connor begins by looking to the act’s statement of purpose: it was intended to ensure that any product regulated by FDA was safe and effective.

i. Since FDA has concluded that cigarettes are inherently unsafe, FDA must ban cigarettes, not regulate them.

b. Congress would never have intended such a result (a ban on cigarettes)

i. Looks to legislative history

1. Looks at the congress that passed the FDCA

2. Looks at the activity of all subsequent congresses vis-à-vis the FDCA and tobacco

c. Justice Breyer’s Dissent
i. A textualist reading of the FDCA

1. The statute itself defines a drug as a product intended to have an affect on the body’s structure and function.

2. The Court usually defers to any reasonable interpretation of a statute by the agency (Chevron), especially if there has been no clear statement from Congress
ii. Intentionalist reading

1. Congress has not clearly answers the interpretive question of whether the FDCA allows FDA to regulate tobacco.

2. The legislative history is, at best, ambivalent.

3. the FDA’s position on its own authority changes because it discovered new facts.

iii. Purposive reading

1. “In my view, where linguistically possible, we should interpret the FDCA in light of Congress’ overall desire to protect health.”
ADMINISTRATIVE AGENCIES AND THE BALANCE OF POWERS

I. The Principle of Separation of Powers XE "Separation of Powers"  and/or “Checks and Balances”
a. Framer’s intent
i. Governmental intrusions on private liberty must be authorized by general rules formulated by a politically responsible group of officials.  These officials are separate from those charged with actually executing the rules

b. Benefits of Separation of powers
i. Promote uniformity and impartiality in application of sanctions

ii. General rules help increase predictability and hence stability
iii. Reduces the power that government can exert against citizens.

iv. Reserves a special role for an independent judiciary

c. Costs of Separation of powers
i. Increased transaction costs in the political process

ii. Decreased efficiency. 

1. Some have argued that the separation of powers principle at the heart of the constitution is anachronistic—it makes it too difficult to manage the complex economies of the 20th and 21st centuries.

d. General Principles: Mistretta v. United States XE "Mistretta v. United States" 
i. In Mistretta v. United States XE "Mistretta v. United States"  the court held that the creation of a United States Sentencing Commission in the judicial branch with the power to create sentencing guidelines is not an impermissible interference with the Constitutional separation of powers.

ii. General principle: “Congress’ decision to create an independent rulemaking body…is not unconstitutional unless Congress has vested in the [body] powers that are more appropriately performed by other branches or that undermine the integrity [of that branch].”
II. The non-delegation (non) doctrine XE "non-delegation (non) doctrine" 
a. Analytic and Textual foundations
i. Views on the meaning of “delegation”

1. The vesting of all legislative powers in Congress is not only an initial allocation, but a final one.  Congress cannot transfer its legislative powers to any other institution.

a. This position is uncontroversial.  All scholars agree.  But this position is logically consistent with the two additional views described below.

2. When Congress enacts a statute granting authority to the Executive (or perhaps to private parties) the statute amounts to or effects a delegation of legislative power if the scope of the grant is too broad or if it vests too much discretion in the executive. 

a. This is the typical understanding of the doctrine.

3. When Congress enacts a statute granting authority to the Executive (or private parties), there is no ‘delegation’ of legislative power no matter how broad the grant or how much discretion it confers.
a. Youngstown XE "U.S. Steel v. Youngstown" :  the President must act within the scope of his authority, but when he does act within those bounds, he is taking care that the laws be faithfully executive and is exercising executive power

4. Can a statutory grant of authority ever violate the non-delegation constraint?

a. Position 2, above, says yes.  Position 3, above, says no—it denies the existence of a non-delegation doctrine.

b. But if position 3 is correct, could Congress pass a law authorizing the President to make rules on any subject within Congress’ Constitutional power? (when compared to experiences in Nazi Germany this seems extremely problematic).

ii. Textual foundations

1. Article I §1: “all legislative powers” are vested in Congress

2. Article II §1: “the executive power shall be vested in a President of the United States”

iii. Common law foundations

1. agency relationships

b. Reasons for delegation
i. Information capacities (public interest model)

ii. Time/resource capacities (public interest model)

iii. Political expediency—the “lightning rod” theory (rational choice)

iv. Regulatory capture (rational choice theory)

c. Function/purpose of the non-delegation doctrine
i. Insures political accountability.

1. See Amalgamated Meat Cutters v. Connally XE "Amalgamated Meat Cutters v. Connally"  (“The requirement of subsidiary administrative policy, enabling Congress, the courts and the public to assess the Executive’s adherence to the ultimate legislative standard, in furtherance of the purpose of the constitutional objective of accountability”)

ii. Promotes deliberative democracy—ensures that congress will reflect on matters of national importance rather than passing them on to another decisionmaker

1. See Justice Rehnquist’s concurrence in The Benzene Case XE "The Benzene Case" .
iii. Promotes liberty and the validity of the social contract

1. no one should be denied liberty or subject to legal constrains until there has been specific legislative authorization.
iv. Promotes rule-of-law values

1. promotes planning by those subject to the law

2. narrows the discretionary authority of enforcement officials, who will then be less prone to behave arbitrarily

d. Early History (Pre-1935 decisions)
i. In The Brig Aurora XE "The Brig Aurora"  (1813) the Court upheld a statute that allowed the President to revive import restrictions if he determined that Great Britain or France had ceased violating the neutral commerce of the United States.  The Court emphasized the conditional nature of the power—the President could not act until a predicate had occurred
ii. In Wayman v. Southard XE "Wayman v. Southard"  (1825) the Court upheld a statute giving rulemaking power to the federal courts.

iii. In Field v. Clark XE "Field v. Clark"  (1892) the Court relied upon Brig Aurora to uphold a statute authorized the President to place retaliatory tariffs on imports from nations that he determined imposed “reciprocally unequal and unreasonable” tariffs on American goods.

1. This case asserted that it would be unconstitutional for Congress to give too much discretion to the President.  Such a situation would be an unconstitutional “delegation” of executive power.
iv. In United States v. Grimaud XE "United States v. Grimaud"  (1911) the Court expanded the scope of the authority Congress could grant to an executive official, moving beyond the “contingency” principle XE "the \“contingency\” principle"  first applied in Brig Aurora.  Here, the Court upheld a statute giving the Secretary of Agriculture authority to protect against the destruction and depredation of public forest by issuing regulations to regulate the occupancy and use of the forests.  The Court concluded that the statute was not a delegation because it simply gave the Secretary the power to fill in the details of a legislative action.
v. The “Intelligible Principle” Rule XE "Intelligible Principle\” Rule" 
1. In J.W. Hampton, Jr. & Co v. United States XE "J.W. Hampton, Jr. & Co v. United States"  the Court upheld a statute giving the President the power to revise tariff duties if he determined that it was necessary to “equalize the costs of production in the United States and the principal competing country.”  The Court reasoned that “if Congress shall lay down by legislative act an intelligible principle to which the person or body authorized is directed to conform, such legislative actions is not a forbidden delegation of legislative power.”

e. Flowering of the Doctrine: Panama Refining and Schecter
i. The National Industrial Recovery Act XE "National Industrial Recovery Act" 
1. Gave the President wide authority to create agencies regulating such various areas of the economy as prices, wages, hours, standards of competition and restrictions on advertising. 

ii. In Panama Refining Co. v. Ryan XE "Panama Refining Co. v. Ryan"  (1935) the Court held that Petroleum Codes issued by the President under §9(c) of the NIRA was unconstitutional because the NIRA did not provide a standard governing when the President was to use his authorized power.

iii. A.L.A. Schechter Poultry Corp v. United States XE "A.L.A. Schechter Poultry Corp v. United States" 
1. Facts: In 1933 Congress passed the National Industrial Recovery Act XE "National Industrial Recovery Act" .  Its objective was to have representatives of management and labor in each industry meet and develop codes of “fair competition.”  Pursuant to this act, President Roosevelt promulgated the “Live Poultry Code” as a code of “fair competition” for those in the New York Area live poultry industry.  The Petitioners were charged with violating these codes.  In response, they argued that he code had been adopted pursuant to an unconstitutional delegation of legislative power by congress.

2. Holding: The “Live Poultry Code” promulgated by President Roosevelt under §3 of the NIRA is void as an unconstitutional delegation of power because the NIRA did not set any limits on the President’s exercise of discretion.

3. Schechter was the last case to strike down a statute as violating the non-delegation doctrine.
a. Shechter may be unique because it involved a delegation of power to a private entity which was then allowed to create its own rules.

b. The problem, under this reading of Shechter was not how much power Congress delegated but to whom it was delegated.

f. The “Intelligible Principle” rule
i. In Amalgamated Meat Cutters v. Connally XE "Amalgamated Meat Cutters v. Connally"  the Court held that the Economic Stabilization Act, which allowed the President to set wages and prices to fight sudden inflation, was a constitutional delegation of power because it provided the President with an intelligible principle to follow.

1. the court said the delegation provided an intelligible principle by requiring the President to act according to a standard of “fairness and equity.”

2. The primary concern under this approach is arbitrary behavior.  Here, the President was allowed to create rules but was then bound by them. (compare to the issues raised by the Court’s Due Process jurisprudence)

ii. The “intelligible principle” rule has been the key standard with which the Court approaches statutes challenged on the grounds of excessive delegation.
g. The Modern non-delegation doctrine
i. Responding to considerable pressure from the other branches, the Supreme Court adopted a more deferential approach to questions of delegation after 1937.

ii. A more stringent approach: non-delegation as a canon of statutory construction?
1. In Industrial Union Department, AFL-CIO v. American Petroleum Institute (The Benzene Case XE "The Benzene Case" ), the Court held that (1) §3(8) of the Occupational Health and Safety Act required the Secretary of Labor to find, as a threshold matter, that a toxic substance poses a significant health risk in the workplace and that a new, lower standard, is therefore reasonable necessary or appropriate to provide safe or healthful employment and places of employment and (2) Congress had not unconstitutionally delegated legislative power to the Executive Branch under the terms of OHSA when the Act provided that the Secretary of Labor need only issue regulations “if feasible” without providing a definition of feasibility.
a. Rehnquist’s concurrence

i. Believed that this was an unconstitutional delegation to the Secretary of Labor and, derivatively, to the Courts charged with interpreting the underlying statute.

2. American Trucking Associations, Inc. v. Environmental Protection Agency XE "American Trucking Associations, Inc. v. Environmental Protection Agency"  

a. The DC Circuit court held that the EPA’s interpretation of the Clean Air Act, which required it to promulgate national ambient air quality standards, was unconstitutional because the interpretation would give EPA no intelligible principle to follow and would thus be an unconstitutional delegation.
b. The Supreme Court reversed the DC Circuit, holding that the EPA’s interpretation did not violate the non-delegation doctrine, but remanded the case for a definition of “requisite.”
c. After these two cases it seems VERY unlikely that the court would ever strike down a statute as violating the non-delegation doctrine.  Even non-delegation as a cannon of agency interpretation is disavowed.
 (NOTE: this does not meant that the court will not construe the underlying statute narrowly to avoid a delegation problem.  It simply means that an agency cannot fix an unconstitutional delegation with a narrow interpretation).
iii. The Contemporary Rule
1. An agency may not “save” an unconstitutional delegation of power with a narrow interpretation.  The non-delegation doctrine’s purpose is to ensure that Congress creates an intelligible principle for the agency to follow.

2. Some courts have used non-delegation as a justification to interpret an underlying statute narrowly to avoid a constitutional problem.

h. Delegations to non-executive agencies/entities
i. Delegations to private parties

1. In Shechter the court seemed to say that this was impermissible

2. But modern doctrine is very permissive

a. See Currin v. Wallace XE "Currin v. Wallace"  (1939) (upholding statute providing that restrictions upon the production or marketing or agricultural commodities would take effect when approved by a prescribed majority of the affected farmers); United States v. Rock-Royal Co-operative XE "United States v. Rock-Royal Co-operative"  (1939) (upholding statute that gave producers of specified commodities the right to veto marketing orders issued by the secretary of agriculture)

b. Coglianese:  note, however, that Currin and Rock-Royal can be distinguished from Shechter because they did not involve a private industry allowed to create its own rules).
i. Non-Delegation as a canon of construction
i. This canon holds that, where possible, the courts should construe a statute narrowly so as to avoid serious constitutional questions.

ii. NOTE: This canon can sometimes be used to override the usual deference to agency interpretations.  See FDA v. Brown & Williamson XE "FDA v. Brown & Williamson"  Tobacco

iii. Criticism

1. Narrow interpretations do not force Congress to legislate with particularity because they leave the statute in effect.

2. Non-delegation as a canon of construction is no better than the non-delegation doctrine—courts are still unequipped to make judgments about how much discretion is too much discretion.

j. Theoretical Critiques and Policy Concerns
i. The relationship between power and discretion
1. In Whitman the Court  explained that “it is true enough that the degree of agency discretion that is acceptable varies according to the scope of the power congressionally conferred.”

2. Many Supreme Court cases emphasize the importance of circumstances that control the exercise of broad delegations, rather than worrying about the broad delegation itself. 

ii. Support for non-delegation doctrine

1. ensures the basic value that judgments are made by the legislature, not administrative agencies—the legislature should be forced to consider legislation more carefully.

iii. Criticism of non-delegation doctrine

1. There is no legal basis for the doctrine
a. Arguments that the doctrine has no historical, textual or structural basis

2. The doctrine does not provide for a better government

a. The doctrine would simply increase the power of Congressional committees

3. Courts are not capable of implementing or enforcing the doctrine

a. This is always a question of degree—how much discretion is too much discretion?—that can’t be clearly decided (there are no bright lines)

III. Legislative controls over executive agencies

a. The Legislative Veto XE "The Legislative Veto" 
i. Definition

1. The legislative veto is a clause in a statute that says a particular agency action will take effect only if Congress does not nullify it by resolution within a specified period of time.

ii. Elements

1. a statutory delegation of power to the Executive

2. an exercise of that power by the Executive

3. a reserved power in the Congress to nullify that exercise of authority

iii. Purpose

1. An attempt to rectify an agency problem:  gave the principal (congress) more control over its agents (the executive agencies) by explicitly ensuring that they did not overstep Congressional intent.

iv. Unconstitutionality of

1. In Immigration and Naturalization Services v. Chadha XE "Immigration and Naturalization Services v. Chadha"  the Court held that the House of Representatives may not unilaterally veto a decision to allow an immigrant to remain in the United States, made by the Attorney General pursuant to the Immigration and Nationality Act, when the statute delegating authority to the Attorney General expressly provided that his decisions could be overturned by either house of Congress.

a. The court held that the legislative veto was unconstitutional because it violated the Bicameralism and Presentment clauses of the Constitution

v. Post-Chadha developments
1. In 1996 Congress enacted legislation that requires agencies to submit certain regulations to Congress.  Congress then has 60 days in which is may veto any regulation of which it disapproves through the normal legislative process

vi. Alternatives to legislative veto
1. legislative authority with an expiration date (i.e. “Fast Track Trade Authority).

2. Congressional control over budgets still gives Congress substantial influence

3. “confirmatory law” provisions

a. these provisions stipulate that a regulation will not go into effect until Congress passes a subsequent confirmation statute

b. Problems with this approach

i. Would undermine executive and agency power by making it much harder to enact regulations.

ii. Would effectively preclude judicial review.

b. Legislative removal power
i. In Bowsher v. Synar XE "Bowsher v. Synar"  the Court held that Congress may not constitutionally delegate to the Comptroller General the power to review the budget for deficits and sequester money if an agency is in danger of exceeding its budget when Congress has the sole power to remove the Comptroller.

ii. Functional test
1. Congress may not interfere with the operations or integrity of another branch.  In Bowsher Congress had impermissibly interjected itself into an executive function.

c. Direct Congressional Representation
i. In Metropolitan Washington Airports Authority v. Citizens for the Abatement of Airport Noise XE "Metropolitan Washington Airports Authority v. Citizens for the Abatement of Airport Noise"  the Court held that a statute creating a Board of Review with the power to veto decisions of the MWAA was an unconstitutional encroachment on the Executive branch by members of Congress because the statute also stipulated that the board would consist of nine members of Congress.

ii. Here, the Court once again advocated the functional test above—the statute was unconstitutional because Congress had interjected itself into an executive function; it had vested executive power in itself. 

d. Summary of solutions to principal/agent problem
i. Delineation

1. The Court is very permissive about the breadth or narrowness of delegations so long as there is an “intelligible principle.”

ii. Monitoring

1. There is no constitutional problem with monitoring.  Congress can, and often does, call commissioners for hearings

iii. Reversability

1. Congress may reverse an agency decision but must follow the bicameralism and presentment clauses of the Constitution.

iv. Sharing

1. “Functional” test will usually strike down any scheme that involves a branch interjecting itself into the operations of another branch. (Chadha, Myers, Bowsher)

IV. The Executive Branch and the Agencies
a. The Appointment/Removal power
i. Constitutional authority

1. Article II, §2 provides that the President shall appoint “Officers of the United States” with the advice and consent of the senate.

2. Article II, §2 further provides that Congress may choose to vest appointment power for “inferior offices” in the President alone, Courts or the Heads of Departments.”
ii. The Appointment power

1. In Morrison v. Olson, the Supreme Court used four factors to determine whether an independent special prosecutor appointed by a panel of judges but serving under the Attorney General was a “principal officer” who must be appointed by the President.  The following factors indicate that an official is NOT a principal officer:

a. The official can be removed by a higher executive branch official.

b. The official has only certain, limited duties

c. The office is limited in its jurisdiction

d. The office is limited in tenure.

2. But in Edmond v. United States the court held that judges of the Coast Guard Court of Criminal Appeals are inferior officers, basing its decision solely on the fact that the judges were directed and supervised by principal officers.
iii. Removal Power
1. Historical Context

a. In Myers v. United States XE "Myers v. United States"  the Court held that the removal of the Postmaster General by the President of the United States was a constitutionally permissible exercise of executive power, but held that the President did not have similar power over “quasi-judicial” officials.

b. In Humphrey’s Executor v. United XE "Humphrey’s Executor v. United"  States the Court held that the removal of a Federal Trade Commissioner by the President of the United States was an unconstitutional exercise of executive power, concluding that the President may not remove officials who exercise “quasi-judicial” or “quasi-legislative” power, but only officials with “purely executive” functions.

c. In Weiner v. United States XE "Weiner v. United States"  the Court held that the removal of a member of the War Claims Commission by the President of the United States was an unconstitutional exercise of executive power because the Commission was created by Congress to be independent and had “quasi-judicial” functions

d. Tests used by the court
i. POTUS + Senate Approval( “Major” Officers that only the President can remove
ii. Presidential appointment w/o senate approval or non-presidential appointment(inferior officers whose removal can be limited by Congress
iii. POTUS + Senate approval + “quasi-legislative” or “quasi-judicial” functions( “Major officer” whose removal may be limited by Congress.
2. Modern doctrine

a. Doctrinal development
i. In Mistretta v. United States XE "Mistretta v. United States"  the Court held that the President’s power to remove members of the United States Sentencing Commission, located in the judicial branch, was constitutional because it was crafted to prevent the President from exercising coercive influence over independent agencies.

ii. In Morrison v. Olson XE "Morrison v. Olson"  the Court upheld a statute that gave a court the power to appoint an “independent counsel” who would investigate and prosecute high-level officials even though the official had “purely executive” powers.

b. Modern “functional” test

i. A restriction on removal is constitutional so long as it does interfere with the operations or integrity of another branch.
b. Presidential Review—Executive Order 12,866, OMB and OIRA
i. XO 12,866

1. Purpose

a. “The objectives of this Executive order are to enhance the planning and coordination with respect to both new and existing regulations; to reaffirm the primacy of Federal agencies in the regulatory decision-making process; to restore the integrity and legitimacy of regulatory review and oversight; and to make the process more accessible and open to the public.”
2. XO 12,866 seeks to achieve this purpose in four ways

a. Proscribes “principles of regulation” to be followed “to the extent permitted by law and where applicable” (§1 (a) and (b))
i. Cost/benefit analysis (including qualitative measures of costs and benefits)

ii. Examination of whether an existing regulation deals with the problem

iii. Examination of alternatives to direct regulation

iv. Regulation should be most cost-effective available

v. Costs should be justified by benefits

vi. Decisions should be based on best available information

vii. Agency should identify alternative forms of regulations and, to the extent feasible, provide performance objectives

viii. Where feasible, agencies should seek views of State, local and tribal officials before imposing regulatory requirement that will affect their interests

ix. Agency should avoid duplicative regulations

x. Regulations should be tailored to impose the least burden on society

xi. Regulations should be simple and easy to understand

b. Agencies must prepare a “regulatory agenda” and “regulatory plan” (§4(b) and (c))
i. The agency must identify “significant regulatory actions” (those with an affect of $100 million or more)

ii. The regulatory agenda and plan must be reviewed by OIRA

1. OIRA circulates the plan to other agencies and within the White House to flag conflicts.

2. OIRA reviews for conformity with Presidential policy and objectives

3. regulatory agenda and plan must be made public

c. Regular OIRA meetings and conferences (§4(d) and (e))
i. A regulatory working group, consisting of agency heads and presidential advisors, is convened at least quarterly to devise better regulations
d. Centralized OIRA review of regulations (§6)

i. “Significant regulatory actions” must be reviewed by OIRA.  Significant regulatory actions, 

1. have an effect on the economy of $100 million or more; or

2. conflict with other agency action; or

3. materially effect the budgetary impact of entitlements, grants, user fees or loan programs; or

4. raise novel or legal policy issues

ii. OIRA reviews significant regulatory actions

1. checks for conflicts with other agency action
2. considers whether the regulation conforms to law, presidential priorities and the principles of the XO

3. any problems that can’t be resolved through OIRA go to the President or Vice President (§7)

3. Judicial Review (§10)

a. The XO does not affect otherwise available judicial review

b. The XO does not create any right or benefit enforceable at law or equity.

c. Criticism of Executive Review Process
i. OIRA’s analysis is weighted too heavily at minimizing costs
ii. OIRA lacks the expertise—policy analysts are not experts in the relevant fields

iii. OIRA lacks sufficient staff

iv. OIRA lacks political clout—unclear what OIRA could do if agency head and cabinet secretary decide to defy.

v. OIRA unnecessarily delays important regulations

vi. OIRA confers off the record with agency officials and private groups.

d. Theoretical Critiques and Policy Concerns
i. Constraints on agency coordination and review by the President

1. Political constraints

a. Parties affected by regulations may have relationships with Congress and the agency itself but not with the White House

2. Legal constraints

a. Many statutes give legal authority not to the President, but to agency heads of cabinet secretaries.

3. Balkanization of executive branch

a. Congress has many incentives to create more and more subcommittees, each of which provide some check on agency action and provide a congress person with visibility—this exacerbates the problem

ii. Presidential Control of the Regulatory State

1. Elena Kagan XE "Elena Kagan" —Presidential Administration
a. Promotes accountability
i. Enhances transparency

1. Unitary power structure, visibility and “personality” mean that the President can exercise power in a way that the public is more apt to identify and evaluate

ii. Establishes an electoral link between the public and bureaucracy

1. president has won a national election—provides a “national” perspective on agency decisions

b. Efficiency

i. President as unitary actor can act without the indecision and inefficiency that characterizes collective entities

c. Governmental effectiveness

i. Presidential control prevents political gridlock—allows for energetic leadership.

2. Peter Strauss XE "Peter Strauss" —Presidential Rulemaking
a. Three foundational legal principles
i. Agencies employed by congress may regulate only according to their statutory mandate

ii. The president cannot order an agency to violate its mandate

iii. The president is entitled to push an agency toward a particular approach

b. The legal heads of the departments, not the President, have legal duties vis-à-vis regulatory law.
c. Congress intended to build a structure of law between the President and the rulemaking process.  The President wields power only within the confines set by Congress.

V. “Independent” Agencies XE "Independent\” Agencies" 
a. Characteristics
i. Multi-member boards with staggered terms of office

ii. Limitations on Presidential removal power (for cause, etc.)

iii. History of independence/ congressional intent that the agency be insulated from political pressure

b. Constitutionality
i. In Humphrey’s Executor the Court held that Congress could create agencies independent of Executive control which exercise quasi-legislative and quasi-judicial power.

ii. The court’s subsequent opinions on the President’s removal power also support the constitutionality of “independent” agencies.

c. Presidential Control over Independent Agencies
i. Can the president dictate policy to “independent agencies?”

1. Unitary executive theorists would say yes

a. In Building and Construction Trades Department v. Allbaugh XE "Building and Construction Trades Department v. Allbaugh"  the D.C. Circuit held that that Article II Vesting Clause and Take Care clause create broad presidential power to dictate policy to officials.  However, the decision did not involve an independent agency.
2. Statutory limits

a. The President cannot dictate policy to a unit if that policy violates the statute under which that agency operates.

b. Often, statutes place discretionary authority in an executive branch official other than the President.  Can the President then dictate policy to that official?  Elena Kagan XE "Elena Kagan"  argues that since the President can remove that official, the statute should be construed to mean that the president is entitled to insist on a particular outcome.

3. Practical considerations

a. Presidential power

i. The President, through the appointment power, has considerable influence over the policies of even “independent” agencies.  

ii. Even if an independent agency has a board, the President appoints a chair with broad power to set the agenda.

iii. President will represent the agencies in court through the Department of Justice

iv. President has substantial influence over the budget through OMB

v. President controls appointment to the Civil Service Commission which allocates “supergrades”—providing for higher-paid positions—that gives him substantial influence over personnel even in independent agencies

vi. Presidential control over executive structure
1. President has sweeping power to organize government

b. Presidential limitations

i. Sometimes it will be political infeasible to threaten to remove a public official (example: J. Edgar Hoover)

ii. Psychological barriers

1. the fact that an agency is labeled “independent” means that these agencies are often given greater deference.

2. This psychological barrier may explain why Presidents have been reluctant to subject independent agencies to OMB oversight.

d. Legal and political critiques
i. The Unitary Executive XE "The Unitary Executive" 
1. Under this view so-called “independent” agencies are unconstitutional because they limit Presidential control of the executive branch.  Article II §1 specifically vests the executive power in a President.

2. The Court, without specifically supporting a unitary executive theory, has protected the executive from encroachment through a “functional test” that prevents another branch from giving itself executive powers.  See Bowsher v. Synar XE "Bowsher v. Synar" .

ii. Originalist viewpoints

1. “independent” agencies are unconstitutional because they violate the original understanding
a. these theorists argue that the Decision of 1789, creating the Departments of War, Treasury and Foreign Affairs under the President affirm that the original understanding was that the President was sole repository of executive power.

2. “independent” agencies are constitutional because they are faithful to the original understanding

iii. Evolutionary viewpoints

1. “independent” agencies are  unconstitutional now even if they were constitutional at the founding because of changed circumstances

2. “independent” agencies are constitutional now even if they were unconstitutional at the founding because of changed circumstances

a. changed circumstances allowed for creation of agencies.  Likewise, changed circumstances require independent agencies to prevent the Executive Branch from becoming too powerful

Rulemaking and Adjudication

I. Administrative procedure, generally

a. Value of procedure
i. Procedure serves the values of good government and democratic government

b. Legal sources of administrative procedure
i. Constitution of the United States of America (5th and 14th Amendments)

ii. Substantive statute (organic act)

1. text

2. intent

3. purpose

iii. Administrative Procedure Act

iv. Court doctrines

v. Agency’s own rules/procedures (Arizona Grocery) XE "Arizona Grocery)" 
II. Rulemaking v. Adjudication: Constitutional Distinction
a. Historical development
i. Legislative v. Adjudicative facts

1. In Londoner v. Denver XE "Londoner v. Denver"  the Supreme Court held that a decision by the Board of Public Works to assess a tax against the owners of property in Denver for the construction of a road violates the Due Process clause when the owners taxed were not given notice of the action and had not been afforded a change to present their views at a hearing.

2. BUT, in Bi-metallic Investment Co. v. State Board of Equalization XE "Bi-metallic Investment Co. v. State Board of Equalization"  the court held that an order of the State Board of Equalization and the Colorado Tax Commission increasing the valuation of taxable property in the City of Denver by 40% when there was no opportunity for those affected by the tax increase to present their views at a hearing did not violate the Due Process Clause

3. These cases stand for the proposition that Due Process applies in cases where the government seeks to apply a law to individuals or groups; if the question is instead about the validity of a  law with broad applicability, the Due Process clause does not apply and the remedy to any perceived injustice is the political process.

ii. Administrative officials

1. In Southern Railway v. Virginia XE "Southern Railway v. Virginia"  the Court held that an Act authorizing the state highway commissioner, without notice or hearing, to inform railroad companies of the need to eliminate grade crossings in favor of an overhead passage whenever he deems it necessary for public safety or convenience, violates the Due Process Clause

b. Legal Rules/Principles
i. Legislative Facts
1. When a controversy turns on legislative facts—general facts which help a general governmental body decide questions of law, policy an discretion—due process is provided by the political process itself.  See Bi-metallic.

ii. Adjudicative Facts
1. When a controversy turns on adjudicative facts—facts about the specific parties, their activities, businesses and properties—the Due Process Clause applies.

iii. Administrative Actions
1. The general rule in provided in Bi-Metallic does not apply when a legislatively-created administrator adopts a discretionary regulation affecting large numbers of people.  In these instances, Due Process applies despite the fact that the rule involves “legislative facts.”

iv. Core Principle
1. The key point of the decision in Bi-Metallic and Londoner seems to be that the closer you get to the individual the more Due Process becomes a concern. 
III. The Administrative Procedure Act (APA)—General framework for adjudications and rulemaking

a. General
	
	Formal
	Informal

	Rulemaking
	§553 (§556 & §557)
	§553 (notice and comment)

	Adjudication
	§554 (§556 & §557)
	§555? (contains certain requirements that cut across all kinds of agency action)

§555(e)—a written application for an adjudication should be accompanied by brief statement of reasons for denial.


i. In SEC v. Chenery XE "SEC v. Chenery"  the Supreme Court held that agencies decisions over whether to make policy through adjudication or rulemaking is a decision to be made by the agency in its informed discretion.  If the agency has the authority to do both rulemaking and adjudication, it may do either.

b. Definitions
i. Rule (APA §551 XE "APA §551"  (4 & 5))

1. “means the whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy r describing the organization, procedure or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or organizations thereof, prices, facilities, appliances, services or allowances therefore or of valuations, costs or accounting, or process for formulating, amending or practices bearing on any of the foregoing.”

2. The key is “future effect”—rules are forward looking

ii. Adjudication  (APA §551 XE "APA §551" (7))

1. “means agency process for the formulation of an order”

a. order “means the whole or a part of a final disposition, whether affirmative, negative or injunctive, or declaratory in form, of an agency in a matter other than rulemaking but including licensing.” (APA §551 XE "APA §551" (6))
iii. The definition of a rule is critical, because everything else involves an adjudication.
c. Formal Adjudication (APA §§554, 556, 557)
i. APA §554 XE "APA §554" —adjudications

1. applies only when “required by statute to be determine on the record after opportunity for an agency hearing” (NOTE EXCEPTIONS, p. 956)
a. courts tend to interpret the statue as providing for a hearing on the record in cases where the agency is imposing a sanction or a liability on a party (influence of Londoner)—in those cases, Due Process may require a formal adjudication

b. In Seacoast Anti-Pollution League v. Costle XE "Seacoast Anti-Pollution League v. Costle"  the Court held that he APA’s formal procedures applied when the statute (the Clean Water Act) provided for decision “after opportunity for public hearing” but did not specify that the decision be “on the record.”

c. But see Chemical Waste Management v. U.S.E.P.A XE "Chemical Waste Management v. U.S.E.P.A" . in which the D.C. Circuit gave Chevron deference to agency regulations specifying the procedures to be followed when “corrective action” orders requiring a licensed hazardous waste facility to investigate and take interim measures to clean up hazardous wastes despite the fact that the applicable statute required a “public hearing” on the issuance of the orders.
d. Post-Chevron, it is unclear whether the court will defer to an agency interpretation of a statute that allows it to avoid formal adjudication.

ii. §§556 & 557

1. Procedures required in formal adjudication

a. Agency must notify parties of time, place and nature of hearing, the legal authority under which it is held and the matters of fact and law asserted  (§554 (b)(3))

b. Generally, the hearing is conducted by an Administrative Law Judge (ALJ)

c. A record of the hearing is kept, which provides the “exclusive record for decision.” §556(e)

d. The decisionmaker must provided “a statement of…findings and conclusions, and reasons or basis therefore, on all the material issues of fact, law or discretion presented on record.” §557(c).

d. Informal Adjudication
i. In instances where a relevant statute does not require that adjudicatory decisions be made “on the record after opportunity for agency hearing” the APA does not provide any specific procedures for adjudication.

ii. §555—ancillary matters

1. party compelled to appear in person before an agency is entitled to be advised by counsel.

2. “so far as the orderly conduct of public business permits, an interested person may appear before an agency or its responsible employees for the presentation, adjustment or determination of an issue, request, or controversy in a proceeding, whether interlocutory summary, or otherwise, or in connection with an agency function.”
e. Formal Rulemaking (§§553, 556, 557)
i. §553(c) requires that an agency engaged in rulemaking use the procedures in §§556 & 557if the relevant statute provides that “rules…be made on the record after an opportunity for an agency hearing.”

1. In United States v. Florida East Coast R.R. Co XE "United States v. Florida East Coast R.R. Co" ., the Court held that §§556 & 557 apply only when the statute explicitly provides for a “hearing on the record” and made clear that there was a bias against APA formal procedures in rulemaking.

f. Informal (notice and comment) rulemaking (APA §553 XE "APA §553" )
i. Basic procedure

1. general notice of proposed rulemaking in the Federal Register
2. opportunity for “interested persons” to comment on the proposed rules by written submissions and, at the option of they agency, for oral argument

3. When final rules are promulgated, the issuance of “a concise and general statement of their basis and purpose”

4. provision, in the case of “substantive” rules, that they shall not be effective less than 30 days after promulgation

ii. Exceptions (see infra, p. 52)

1. military and foreign affairs functions

2. rules relating to agency management or personnel

3. rules relating to public property, loans, grants, benefits or contracts

IV. Rulemaking v. Adjudication: Policy Concerns

a. Factors to consider
i. Procedures

1. rule-making typically involves less formal procedures that are less burdensome on an agency

ii. Degree of agency commitment to new policies

1. traditionally, rulemaking has been viewed as committing an agency more specifically and permanently to a given policy.

iii. Retroactivity/prospectivity

1. changes in rulemaking are less likely to interfere with expectation interests

iv. Scope of judicial review

1. There is less opportunity for judicial scrutiny without a formal, trial-type record.
v. Consistency and uniformity v. individuation

1. policy formations through rule-making tend to promote more consistent and evenhanded treatment than case-by-case adjudication.  
2. But rules may ignore relevant differences among persons and produce bureaucratic rigidity

vi. Clarity and publicity

1. rulemaking encourages the agency to articulate its policies clearly in language that can be understood by the broad public.

2. Adjudication tends to be murkier, involving complex trial procedures and legalisms.

vii. Fairness to parties in adjudicative proceedings

1. an agency that seeks to create broad policy through adjudications may not faithfully or fairly reach a result “on the record.”  Rather, they will use the case to articulate a particular policy.

viii. Planning

1. adjudication gives an agency less control over the content and evolution of their policies.

2. adjudication on a case-by-case basis may make it difficult to engage in the broad planning necessary to combat systemic problems.

ix. See National Petroleum Refiners v. FCC XE "National Petroleum Refiners v. FCC"  in which court held that the FTC is authorized under its governing statute to issue substantive rules regulating “unfair methods of competition in commerce, and unfair or deceptive acts or practices in commerce.”  The court emphasized the virtues of rule-making: public participation from a broad range of interests, efficiency, clarity and consistency.
x. Coglianese’s “seven virtues of rules” XE "Coglianese’s \“seven virtues of rules\”" 
1. Can “lock-in” good results

2. Can cut down on information/decision making costs

3. Can prevent reliance on expediency/prejudice/stereotypes used in adjudication

4. Can treat people equally

5. Can promote order and predictability

6. Allows a basis for review

7. Rules often develop anyway (as a byproduct of adjudication and stare decisis).

b. In general, agencies will prefer the less formal, less onerous means of effecting policy.

V. Constitutional Due Process in the context of agency adjudications

a. Framework for analysis
i. Is their a constitutional right?

ii. Is the constitutional right infringed?

iii. What kind of protections should that right receive?

1. sufficient justification (purpose)?

2. Are the means sufficiently related to the purpose?

b. What rights/interests are protected?
i. Historical context

ii. Property rights

1. Doctrinal Development

a. the “rights/privileges” distinction XE "rights/privileges\” distinction" 
i. For much  of the Supreme Court’s history, it distinguished between rights—the negative liberties provided by the bill of rights—and privileges—the positive benefits bestowed by the government.  The former were protected by the Due Process Clause but the latter were not.

b. In Goldberg v. Kelly XE "Goldberg v. Kelly"  the court held that a decision by the State of New York to terminate aid delivered under the Aid to Families with Dependent Children program—after a procedure that involved informal determination by a caseworker that a recipient is no longer eligible for the benefits, approval by a supervisor, a notice sent to the recipient, and an opportunity by the recipient to submit a written statement to a higher official but that did not allow for a hearing involving the personal appearance of the recipient before the reviewing official with a chance to present evidence and question witnesses until after the benefits had been terminated—violates the Due Process clause.

i. Factors to consider in determining whether something is a property interest protected by DPC
1. The extent to which the individual may be ‘condemned to suffer a grievous loss’

2. Whether the recipient’s loss outweights the government’s interest in summary adjudication.

c. In Board of Regents of State College v. Roth XE "Board of Regents of State College v. Roth"  the Court held that a Wisconsin State University’s decision not to re-hire an assistant professor who had served for one year—without providing a reason—did not violate the professor’s right to Due Process.

i. Factors to consider in determining whether something is a property interest protected by DPC

1. The person must have “legitimate claim of entitlement.”

2. The person must have a reliance interest in the property.

3. Property interests are defined by the state.

d. In Perry v. Sinderman XE "Perry v. Sinderman"  the court held that failure to renew, without reason, the one-year contract of a seven-year teacher employed at a Texas college without a tenure system after he became in embroiled in a controversy with the college’s board violated the teacher’s right to due process
i. Factors to consider in determining whether something is a property interest protected by the Due Process Clause

1. Rules or mutually explicit understanding that support a claim of entitlement

e. TEST/GUIDING PRINCIPLES
i. There is a property interest requiring Due Process if there is an entitlement.

ii. Approach One (Roth & Perry)

1. Entitlements are defined by the rules and understandings of the particular state.

2. A claim of entitlement is more likely to exist when a reliance interest in the property has developed

iii. Approach two (Goldberg)

1. look at the magnitude of the individual’s loss.

iv. The Supreme Court has more consistently applied the first approach.

iii. Liberty

1. In Board of Regents of state College v. Roth the Court held that “a person’s good name, reputation, honor or integrity” may be liberty interests protected by the DPC. 

2. In Perry v. Sinderman XE "Perry v. Sinderman"  the Court held that freedom of speech is a liberty interest protected by the Due Process clause.

3. Test/Principle
a. NOTE:  “substantive” due process involves the recognition of “fundamental” rights considered implicit in the concept of ordered liberty.  This is not covered here (see my conlaw outine).

c. What process is due?
i. General

1. This question is generally approach in terms of the extent to which an administrative proceeding must adopt the procedural formalities found in court trials.

ii. Doctrinal Development
1. In Londoner v. Denver XE "Londoner v. Denver"  the Court held that due process of law requires an opportunity to be heard and notice of the time and place of the proceeding.  “A hearing in its very essence demands that he who is entitled to it shall have the right to support his allegations by argument however brief, and, if need be, by proof, however informal.”

2. In Goldberg v. Kelly XE "Goldberg v. Kelly"  the Court held that New York could not terminate welfare benefits to an entitled recipient unless the recipient had been granted a pre-termination hearing.  The court said that this hearing did not need to be in the form of a judicial or quasi-judicial trial, but the procedures actually described by the court laid out a fairly formal procedure.

iii. The Mathews v. Eldridge XE "Mathews v. Eldridge"  test

1. In Mathews v. Eldridge XE "Mathews v. Eldridge"  the Supreme Court held that the Due Process Clause of the Fifth Amendment requires that prior to the termination of Social Security disability payments the recipient be afforded an opportunity for an evidentiary hearing.

2. The Mathews v. Eldridge XE "Mathews v. Eldridge"  “balancing” test 

a. The effects of the procedure on the private interest

b. The government’s interest in the procedure

c. The risk of erroneous deprivation and the probability that additional procedures will be of value.

Increased accuracy from additional procedures X interest of claimant > increased burden on government

iv. Critiques of Mathews v. Eldridge XE "Mathews v. Eldridge"  test

1. The test is extremely fact-specific, requiring a case-by-case determination of whether the appropriate procedures have been imposed.

2. how do we weigh each of the factors against one another?

3. The Court’s balancing test actually creates the need for MORE adjudicatory decisions?  We have to have a hearing to decide what kind of hearing we are going to get!

4. bright line rules requiring certain procedures may be more effective (see “Alternatives to Due Process Hearings,” infra).

d. Impact of Due Process requirements
i. Possible effects of imposing more formal procedures

1. transfer of agency resources from beneficiaries to administrative overhead (cost of hearings)

2. heightened impersonality of superior-subordinate relations—an increase in legalization may lead to increased distrust (in a recursive loop).

3. Increase procedures may create needless and destructive adversarial relationships between caseworkers and beneficiaries.

ii. The entitlement trade-off
1. increased procedures may make it easier for claimants to assert their rights and overcome bureaucratic indifference.

2. BUT increased procedures may make bureaucracies more mechanical and les responsible to the needs and concerns of individuals with special circumstances.

e. Goals of Due Process
i. Accuracy

1. an accurate process is one that ensures that those who are entitled to a benefit receive it and those who are not, do not.

ii. Consistency

1. A consistent system guarantees that like cases are treated alike.  Consistency and accuracy may diverge.

iii. Individual responsiveness

iv. Efficiency

v. Facilitation of cooperation

vi. Promotion of dignity and participation values.

vii. Agency effectiveness and accountability

f. Alternatives to Due Process hearings
i. Objective rules

1. Promotes efficiency
2. More consistent
a. Though this might trade off with accuracy

3. agency accountability

a. decisions made on the basis of rules are clearer and more subject to public criticism and review.
ii. Informal Processes

1. Advantages

a. Better for situations in which an ongoing cooperative relationship is sought.

b. May be better for situations in which an objective decision is difficult because the issues raised are normative and value-laden.

2. Disadvantages

a. Fails to provide for judicially verifiable and enforceable controls on agency power.

iii. Nonjudicial Review

1. Advantages

a. Judicial review adds a layer of expense by requiring the compilation of a factual record. 

b. Judicial review also brings with it the adversarial culture of lawyers

c. Judges are not experts in the substantive areas.  Specialized bodies would correct this.

2. Disadvantages

a. Specialized review by a nonjudicial body would not be sufficiently independent of the agency itself.

iv. Bureaucratic Rationality

1. General
a. Some have argued that the best approach to improving agency adjudication is to strengthen the agencies’ internal capacities and control mechanisms.

b. Such a system would

i. Encourage greater professionalization

ii. Use audits and error identification techniques

iii. Pay attention to organizational incentives

c. This would use organizational intelligence and incentives to ensure effective and evenhanded implementation of agency goals—would make it “rational” to be as effective as possible.

2. Criticism

a. The American tradition is hostile to the idea of an elite civil service (in contrast to France)

b. This system is incompatible with congressional oversight and politics

VI. Informal (Notice and Comment) Rulemaking

a. Rulemaking, generally
i. The APA provides for two types of rulemaking

1. formal rulemaking (APA §§553, 556 & 557)

2. informal (notice and comment) rulemaking (APA §553 XE "APA §553" ).

ii. In United States v. Florida East Coast R.R. Co XE "United States v. Florida East Coast R.R. Co" ., the Court held that §§556 & 557 apply only when the statute explicitly provides for a “hearing on the record” and made clear that there was a bias against APA formal procedures in rulemaking.

1. This decision has greatly increased the use of notice and comment rulemaking.

b. Policy concerns and considerations of increased rulemaking
i. Responding to “hard look” review and the stringent procedures imposed by §§556 and 557, many agencies began to outflank efforts by litigants to impose additional requirements by using informal rulemaking.  There are two possible responses to this kind of agency behavior

1. allow persons regulated to challenge a regulation when the regulation is applied through an enforcement action.

a. This would allow litigants to use adjudication to invalidate agency rules-a procedure that would develop the record necessary for “hard look” review.

b. This position was NOT adopted by the courts.

2. Transform notice and comment rulemaking into a “paper hearing” procedure that would generate the record necessary for “hard look” judicial review.

a. This is the position ultimately taken by the courts.

ii. Core tension

1. The core tension is between an agency’s desire to act quickly and responsively to concerns (its interest in maximizing flexibility and liberty of action) and the court’s responsibility to check agency action and ensure accountability through judicial review.
2. More procedures tend to allow for judicial review but also make agency action more difficult.

c. Rulemaking and Adjudication: clash and impact
i. General

1. May an agency proscribe general rules for use in adjudicatory procedures?

a. See infra, p. 45-48.  Recall that rules may lead to consistency and efficiency but at the cost of accuracy and individualization.
2. On what basis should a court review the factual and analytic underpinnings of a rule adopted through notice-and-comment procedures?

ii. Doctrinal Development

1. In FPC v. Texaco, Inc. XE "FPC v. Texaco, Inc."  the court held that FPC is not obligated to provide a hearing under §553 of the APA after promulgating rules under that section when §7 of the Natural Gas Act provided that the FPC “shall set” an application for a certificate of public convenience and necessity under the act “for hearing.”

a. Here, the agency used rules to determine whether a party should receive a license. 

2. In Heckler v. Campbell XE "Heckler v. Campbell"  the Court held that the Social Security Administration (SSA) was not required to include, as part of the administrative records arising out of its determination whether an individual is eligible for disability benefits, to consider more specific evidence outside the scope of “grid guidelines” issued through informal rulemaking procedures.

iii. General Rule/Principle

1. Agencies may create general rules to be used in adjudicatory proceedings.

2. The rules created by agencies to be applied in an adjudicatory proceeding cannot be challenged in the adjudicatory proceeding (FPC).

a. Rather, the agency should challenge the rule by participating in the notice and comment process.

d. Requirements for Informal Rulemaking (APA §553 XE "APA §553" )
i. Sources of rulemaking authority/procedures

1. the Agency’s organic statute

2. The APA §553 XE "APA §553" 
ii. Traditional view

1. As originally drafted, the APA did not impose a requirement that the agency create an evidentiary record of the process.  Under these circumstances, judicial review of notice-and-comment procedures would have to be relatively superficial.

iii. Definitions
1. see supra, p. 39

iv. Notice and Comment rulemaking procedures

1. Notice—APA §553 XE "APA §553" (b)

a. A “general notice of proposed rulemaking shall be published in the Federal register, unless persons subject thereto are named and either personally served or otherwise have actual notice thereof in accordance with law.”
b. Informal communications

i. Often, an industry will keep itself informed of agency developments by talking with agency officials in order to know when the agency may propose a rule.

c. The Regulatory Flexibility Act XE "Regulatory Flexibility Act" 
i. Requires that each agency publish a regulatory agency twice a year that describes rules being considered, open comment periods and rules that have been finalized.

d. Two parts to the notice

i. Preamble (§553(b)(1) and (b)(2))

1. describes the legal authority for the rule, its justification and information about the proceedings.

ii. The text of the proposed rule (§553(b)(3)

2. Comment Phase—APA §553 XE "APA §553" (c)

a. Does not apply if the organic statute requires rules to be issued “on the record” after “opportunity for agency hearing.”  If this express language is used, §§556 and 557 apply.

i. But see Florida East Coast discouraging formal rulemaking.

b. Agency shall give interested persons the opportunity to submit written data, views or arguments with or without opportunity for oral presentation.
3. Final Rule

a. The final rule must include a “concise and general statement” of the rule’s basis and purpose.

i. These can be longer than the rule itself.

ii. In this section the agency responds to comments and justifies its decision.

b. The rule must be published at least 30 days before its effective date

v. Any interested person has the right to petition for the issuance, amendment or repeal of a rule. (§553(e))

e. “Hybrid Rulemaking”: additions to §553
i. Hybrid rulemaking, generally

1. “Hybrid rulemaking” is a term used to described rulemaking conducted under procedures more extensive than those required by the APA and the constitution.

ii. Vermont Yankee XE "Vermont Yankee" 
1. In Vermont Yankee XE "Vermont Yankee"  Nuclear Power Corp. v. National Resources Defense Council the Supreme Court held that federal courts may not impose additional requirements on agency rule-making in addition to those described in §553 of the APA.

a. This decision had been read to severely constrain the ability of federal courts to require agencies to use additional procedures.

2. Purpose

a. To prevent courts from imposing their own judgment on the substantive policies to be enforced by the agency

b. To ensure that any decisions regarding agency policies and procedures are made by Congress or the agencies themselves.
3. Post-Vermont Yanke
a. After Vermont Yankee XE "Vermont Yankee"  courts are precluded from imposing additional requirements on agencies.  

b. But before Vermont Yankee XE "Vermont Yankee" , the court had developed a body of common law imposing additional requirements. 

c. Many of these requirements were codified by Congress in statutes (i.e., Clean Air Act) or adopted by the agencies on their own.

iii. Sufficiency of notice

1. The agency must provide information in its notice adequate enough to allow for meaningful comment.
a. Typically agencies will provide a “docket” that includes all of the information used by the agency in creating the rule.

b. See United States v. Nova Scotia Food Products Corp., XE "United States v. Nova Scotia Food Products Corp.,"  where court held that safety regulations pertaining to the smoking of fish, adopted by the FDA under the procedures described in §53 of the APA, were not crafted after sufficient opportunity for those affected by the regulation to meaningfully comment on the regulations before their adoption.

2. The “logical outgrowth” test XE "logical outgrowth\” test" 
a. After taking comments, an agency may realize that its proposed rules require substantial revision.  But if the final rules differ too much from the proposed rules, then interested parties will not have been able to meaningfully comment on the rules.

b. An agency need not give a new notice and provide a new opportunity for comment after its initial notice and comment period so long as changes to the proposed rule are a “logical outgrowth” of the original proposal.
iv. “Paper Hearings XE "Paper Hearings" ”

1. Doctrinal development

a. Before Vermont Yankee XE "Vermont Yankee" , courts added additional requirements to §553, transforming the notice and comment process into a “paper hearing” that facilitates judicial review.

b. In United States v. Nova Scotia Food Products the court held that the FDA had not provided an adequate “concise general statement” to its proposed rules because the statement had not discussed or answered a comment offered by the defendant.  The court also held that the FDA had not provided a meaningful opportunity for comment because it had not provided the information used to draft the proposed rule.

c. In Weyerhauser Co. v. Costle XE "Weyerhauser Co. v. Costle"   the D.C. Circuit held that the EPA had not provided pulp and paper manufacturers adequate opportunity to comment on rules to be adopted according to the procedures laid out in §553 of the APA because the agency had failed to provide an adequate paper record of its decisions.

2. Additional requirements

a. Agency must support its decision to adopt a rule with specific findings and explanations that respond to the comments.

b. The agency decision must be based on the “paper hearing” record provided by the comments (must rely on the information contained in the docket).

v. Ex-Parte Communications XE "Ex-Parte Communications" 
1. In Sierra Club v. Costle XE "Sierra Club v. Costle"  the D.C. Circuit effectively overturned HBO v. FCC, holding that ex-parte discussion are appropriate unless expressly prohibited by statute or by agency regulation.  The case involved ex-parte communications between the EPA and White House Staff.
2. The check on undue influence by ex-parte communications is that any rulemaking decision must be supported by the record established during the notice and comment process.

VII. Exceptions to APA §553 XE "APA §553" 
a. APA §553 XE "APA §553" (a) exceptions
i. APA §553 XE "APA §553"  does not apply to

1. military or foreign affairs functions of the United States

2. matters relating to agency management or personnel

3. matters relating to public property, loans, grants, benefits or contracts
b. APA §553 XE "APA §553" (b) exceptions, generally
i. APA §553 XE "APA §553" (b) exempts the following from the notice and comment procedures detailed in 553(c)
1. interpretative rules

2. general statements of policy

3. rules of agency organization, procedure or practice

4. when the agency finds good cause to exempt a rule from §553(c)

ii. Purpose of the exceptions

1. To preserve agency flexibility in situations where substantive rights are not at stake.

c. Non-exceptions/cautions
i. Note: the underlying statute or the agency may have waived one of the formal exceptions in §553(b).

ii. Note: the underlying statute may have added an exception to §553.

iii. Note: Even if the exceptions in §553(b) apply, the agency must still abide by the following:

1. APA §553 XE "APA §553" (e)--“Each agency shall give an interested person the right to petition for the issuance, amendment or repeal of a rule.
d. Interpretative Rules XE "Interpretative Rules" 
i. General
1. Purpose of the exception

a. To allow an agency to explain ambiguous statutes without having to go through formal procedures.

2. Rough definition

a. American Hospital Association v. Bowen XE "American Hospital Association v. Bowen" : “Substantive rules are ones which ‘grant rights, impose obligations, or produce other significant effects on private interests,’ or which effect a change in existing law or policy.’ …Interpretative rules, by contrast, ‘are those which merely clarify or explain existing law or regulations,’ are ‘essentially hortatory and instructional,’ …and ‘do not have the full force and effect of a substantive rule but [are] in the form of an explanation of particular terms.”

ii. The “Legal Effect” Test XE "Legal Effect\” Test" 
1. A rule is not interpretative if it has legal effect.  Whether a rule has legal effect can be determined by asking

a. Whether in the absence of the rule there would not be an adequate basis for enforcement action or other agency action to confer benefits or ensure the performance of duties.

b. Whether the agency has published the rule in the CFR [Note that this part of the test has been criticized and is now doubtful]

c. Whether the agency has explicitly invoked its legislative authority

d. Whether the rule effectively amends a prior legislative rule

e. If the answer to any of the above is “yes” then the rule is legislative, not interpretive and must be subject to §553 procedures.

2. See American Mining Congress v. Department of Labor XE "American Mining Congress v. Department of Labor"  in which the D.C. Circuit held that Program Policy Letters issued by the Mine Safety and Health Administration to mine operations, stating that chest x-rays above a certain opacity would be considered a ‘diagnosis’ that an employee has a disease that might subject the mine operator to liability were interpretative rules exempt from §553’s notice and comment requirements.

iii. Interpretations of prior regulations

1. Courts have held that an interpretation issued subsequent to a rule issued through notice and comment procedures may constitute an “amendment” to the rule that subjects the later interpretation to §553.
a. The court must first determine if the new interpretation constitutes a change to the old rule. 

2. See Shalala v. Guernsey Memorial Hospital XE "Shalala v. Guernsey Memorial Hospital"  in which court stated that “we can agree that APA rulemaking…would be required if [the guidelines] adopted a new position inconsistent with any of the Secretary’s existing regulations.”

3. See Jerri’s Ceramic Arts v. Consumer Product Safety Commission XE "Jerri’s Ceramic Arts v. Consumer Product Safety Commission"  in which court held an interpretation of a prior rule issued by the CPSC was not an “interpretative rule’ because it imposed new duties with the force of law for the Commission to enforce and did not remind anyone of existing duties but instead radically changed a longstanding position.

4. See New York City Employee’s Retirement System v. XE "New York City Employee’s Retirement System v."  SEC in which the could held that an SEC “no action” letter stating that it would not bring an enforcement action was an interpretative rule because it was not binding on the parties or the courts and could have been reconsidered by the SEC.
5. See Hoctor v. U.S. Department of Agriculture XE "Hoctor v. U.S. Department of Agriculture"  in which the court held that a USDA re-interpretation of a statute requiring “structurally sound” housing for animals to mean that a keeper of “Big Cats” needed an eight foot, rather than a six foot, fence was not an interpretative rule exempt from §3 because such an interpretation “could not be derived from the regulation by a process reasonably described as interpretation.”

e. Statements of Policy
i. General

1. Purpose

a. The purpose of the policy statements assumption is to allow agencies to announce tentative plans for the future without binding themselves.

2. Definition

a. American Hospital Association v. Bowen XE "American Hospital Association v. Bowen" : A general statement of policy…does not establish a binding norm.  It is not finally determinative of the issues or rights to which it is addressed.”

ii. The American Bus Association test XE "American Bus Association test" 
1. A rule is not a statement of policy if it create a binding legal norm. The following factors are used to determine if the rule creates a binding legal norm.
a. Unless a pronouncement acts prospectively, it is a binding norm.

b. If the purported policy statement genuinely leaves the agency and its decision makers free to exercise discretion then it is NOT a binding norm.

iii. In Community Nutrition Institute v. Young XE "Community Nutrition Institute v. Young"  the court held that the FDA could not adopt, without notice and comment, a regulation establishing “action levels” informing food producers of when they might be liable to FDA enforcement for shipping “adulterated” food.  The court concluded that the rule containing the action levels was not a general policy statement.

1. Alternative test (DISSENT—Starr, J.)

a. Practical test

i. May the agency bring an enforcement action simply by showing that the “policy statement” has been violated or would the agency actually have to show that its enforcement action as justified by referring to the underlying statute and the facts of the case?

iv. In Professionals & Patients for Customized Care v. Shalala XE "Professionals & Patients for Customized Care v. Shalala"  the Court held that CPG regulations issued by the FDA which described when the FDA would bring an enforcement action for stop the creation of new drugs through “compounding” were general statements of policy because the CPG did not “draw ‘a line in the sand’ that, once crossed, removes all discretion from the agency and its enforcement personnel.”
v. In United States Telephone Association v. FCC XE "United States Telephone Association v. FCC"  the court held that an order to adopt more specific standards for assessing penalties under the Federal Communications Act was not a general statement of policy because it was unlikely that such an exhaustive framework would not restrain agency discretion.

f. Rules of Agency organization, procedure and practice
i. General

1. Purpose

a. The purpose of the agency organization, procedure and practice exemption was to ensure that agencies retained latitude in organizing their internal operations.

2. Definition

a. American Hospital Association v. Bowen XE "American Hospital Association v. Bowen" : “A useful articulation of the exemption’s critical feature is that it covers agency actions that do not themselves alter the rights or interests of parties, although it may alter the manner in which the parties present themselves or their viewpoints to the agency.”

ii. The “substantial value judgment” test XE "substantial value judgment\” test" 
1. An agency action is an exempt procedure so long as it does not “encode[ ] a substantive value judgment or put a stamp of approval or disapproval on a given type of behavior.”

iii. In Air Transport Association of America v. Department of Transportation XE "Air Transport Association of America v. Department of Transportation"  the court held that the FAA was obliged to engage in notice and comment procedures before promulgating regulations governing the adjudication of administrative civil penalty actions because the rules affected a defendant’s right to an adjudication.
iv. In Chamber of Commerce v. Department of Labor XE "Chamber of Commerce v. Department of Labor"  the court held that an OSHA directive stating that OHSA would prioritize compliance inspections against target businesses who refused to comply with a “Cooperative Compliance Program” was not a procedural rule exempt from §553 because the directive had a substantive element—it effectively coerced the businesses into adopting heightened safety standards.

g. The Good Cause exception XE "Good Cause exception" 
i. General

1. The “Good Cause” exception has been relatively narrowly.

ii. Situations involving a “good cause” exception

1. Where the agency is imposing new requirements that might be evaded if advanced notice is provided. (i.e., comprehensive price controls).

2. where the agency must act pursuant to a statutory deadline and seeks to excuse notice and comment on the account of the delay involved

3. “Direct Final Rulemaking XE "Direct Final Rulemaking" ”

a. Agency will punish a final rule without a proposed rule, under the assumption that because the new rule is benign or technical in nature, there will not be any objections.  If someone does object and files comments then this “final rule” becomes a propsed rule instead.

h. APA §552 XE "APA §552" (a)(1)—publication of agency documents
i. Note: Even when one of the exceptions under APA §553 XE "APA §553" (b) applies, the agency must still abide by other regulations requiring it to make information available

ii. APA §552 XE "APA §552" (a)(1)

1. Requires the agency to state and publish certain documents in the Federal Register “for the guidance of the public.”

2. In Morton v. Ruiz XE "Morton v. Ruiz"  the Court held that the Bureau of Indian Affairs (BIA) could not rely on the BIA manual—a collection of management directives not available to the general public—to interpret the Snyder Act, because it had not been published in the federal register pursuant to APA §552 XE "APA §552" (a)(1)(D).

a. The agency was exempt from §553 because the matter related to public benefits, one of the exceptions listed under §553(a).

iii. APA §552 XE "APA §552" (d)

1. “This section does not authorize withholding of information or limit the availability of records to the public, except as specifically stated in this section.  This section is not authority to withhold information from Congress.”
VIII. Additional Rulemaking Procedures

a. Executive Orders
i. See infra, p. 30.

ii. XO 12866 imposes additional procedures for rule-making including OIRA review and requirements for cost/benefit analysis.

b. The Unfunded Mandate Reform Act XE "Unfunded Mandate Reform Act" 
i. The UMRA requires that, before an agency takes a “significant regulatory action” ($100 million or more), it must prepare a statement that includes

1. an identification of the provision of the federal law under which the rule is bring promulgated

2. a qualitative and quantitative cost-benefit analysis

3. a consideration of disproportionate effects of the action on particular regions of the country, types of communities, or segments of the private sector.

4. an estimate, if feasible and relevant, of the action’s effect on the national economy, productivity, economic growth, employment and international competitiveness

5. a description of the agency’s consultation with local elected officials and a summary of their concerns and comments.

c. The Paperwork Reduction Act XE "Paperwork Reduction Act" 
i. The PRA requires the OMB to develop uniform policies for efficient information processing, storage and transmittal systems.
ii. The PRA requires the OMB to reduce federal collection of information by certain percentages.

iii. The PRA prohibits any federal agency from adopting regulations which impose paperwork requirements on the public unless the information is not available from another government source.

d. National Environmental Protection Act XE "National Environmental Protection Act" 
i. Requires agencies to prepare an environmental impact statement anytime an agency action may significantly affect the quality of the human environment.

e. The Regulatory Flexibility Act XE "Regulatory Flexibility Act" 
i. The RFA requires agencies to conduct Initial Regulatory Flexibility Analyses (FRFAs) for final rules unless the agency has certified that the rule will not have a significant economic impact on a substantial number of small entities.

JUDICIAL REVIEW

I. Access to Judicial Review I—Statutory preclusion

a. General
i. APA §701 XE "APA §701" (a)(1)

1. creates an exception to judicial review when “statute preclude judicial review.”

ii. The primary question here is when a statute does not expressly preclude review, what is the test for determining whether the statute should be interpreted to preclude it.

b. Doctrinal development
i. In Abbot Laboratories v. Gardner XE "Abbot Laboratories v. Gardner"  the Supreme Court held that the APA “embodies a presumption of judicial review” and, consequently, that the burden of proof lay on the party contesting judicial review.  Furthermore, a statute should be read to preclude judicial review “only upon a showing of ‘clear and convincing’ evidence’” of legislative intent.
II. Access to Judicial Review II—Agency Discretion
a. General
i. APA §701 XE "APA §701" (a)(2)

1. Creates an exception to judicial review when “agency action is committed to agency discretion by law.”

ii. APA §701 XE "APA §701" (a)(2) seems to conflict directly with APA §706 XE "APA §706" (2)(A), which states that courts should review for an abuse of discretion.   How can the court review for an abuse of discretion if it is precluded from reviewing decisions when “agency action is committed to agency discretion by law?”

1. The court has read this exception very narrowly and seems concerned mostly with making sure that there is a standard to guide judicial review.
2. Two ways to answer this question

a. Courts can compare the plaintiff’s allegation against the governing statute to see whether there are legal standard by which to address the claim—this tests whether the decision has been “committed to agency discretion by law.”

b. Courts might use the “no law to apply” rule as one of many factors, including (a) the nature and importance of the interests of the parties, (b) the problems introduced by judicial review, (c) the technical nature or complexity of the issues and d) the obviousness of any violations of law.  This view sees the “no law to apply” standard of Overton Park as an important, but not sufficient part of the inquiry into whether the decision has been committed to agency discretion by law.
b. Doctrinal Development
i. In Overton Park the Supreme Court asserted that the exception to judicial review stated in APA §701 XE "APA §701" (a)(2) was a very narrow one that is only applicable in those rare cases in which there is  “no law to apply.”
ii. In Heckler v. Chaney XE "Heckler v. Chaney"  the Supreme Court revised its interpretation of APA §701 XE "APA §701" (a)(2), stating that it applies only “if the statute is drawn so that a court would have no meaningful standard against which to judge the agency’s exercise of discretion.”
1. The court also emphasized that failure to take action is different from an affirmative action and that failure to take action can be presumed to be non reviewable
c. Synthesis/Rule
i. The APA §701 XE "APA §701" (a)(2) exception providing that judicial review is unavailable to the extent that “agency action is committed to agency discretion by law” has been read very narrowly.

ii. Judicial review is unavailable because of the agency discretion exception only when the “statute is drawn so that a court would have no meaningful standard against which to judge the agency’s exercise of discretion.”

iii. Heckler v. Chaney XE "Heckler v. Chaney"  makes clear that an agency decision whether or not to enforce a particular law or rule is one committed to agency discretion that is unreviewable.
III. Access to Judicial Review III—Final agency action

a. Only final agency action is subject to judicial review.  See APA §704.
IV. Access to Judicial Review IV—Standing

a. General
i. Chemerinsky: “Standing is the determination of whether a specific person is the proper party to bring a matter to the court for adjudication.”

ii. Standing is an issue of constitutional jurisdiction

1. Article III specifies that the judiciary may only hear “cases” and “controversies.”

2. As a constitutional pre-requisite, the issue may be raised at any time or sua sponte.

b. Purpose/Function of Standing Doctrine
i. Separation of powers
1. Standing doctrine is intended to ensure that the courts limit the availability of judicial review so as not to usurp the power of the political branches.

ii. Judicial efficiency

iii. Improve judicial decisionmaking by ensuring that there is an actual, specific controversy before the court

1. real adversity leads to better decisionmaking by sharpening the arguments used by both sides.

iv. Fairness

1. ensures that people will raise only their own rights and concerns—the fear is that intermeddlers will try to protect individuals who do not want the protection offered.

c. Injury in Fact XE "Injury in Fact" 
i. Doctrinal Development

1. In Association of Data Processing Service Organizations v. Camp XE "Association of Data Processing Service Organizations v. Camp"  the Supreme Court distinguished the “legal interests” of a plaintiff from injury-in-fact, stating that the question of legal interest is a question on the merits.  Standing, on the other hand, concerns “apart form the ‘case’ or ‘controversy’ test, the question whether the interest sought to be protected by the complainant is arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question.”
a. The “zone of interests” test XE "zone of interests\” test" 
i. Purpose

1. the test is designed to ensure that those who invoke the protections of a statute are the ones the legislature intended to protect

2. this requirement may improve the quality of adversary proceeding by providing a detailed fact setting that corresponds to the problems most likely to be encountered in the area of dispute.

3. Coglianese:  this was attempt by the courts to deal with an explosion of litigation arising out of agency decisions/rules.

ii. This has been interpreted as a constitutional requirement, but is based on a statutory provision—APA §702 XE "APA §702" 
2. In Sierra Club v. Morton XE "Sierra Club v. Morton"  the Supreme Court held that the Sierra Club’s “special interest in the conservation and sound maintenance of the national parks, game refuges and forests of the country” was not enough to meet the requirement that there be an “injury in fact.” While the court recognized that the harm need not be economic or physical—it may reflect “aesthetic, conservational, and recreational” values—the party seeking review “must himself have suffered an injury.”
a. The court was particularly concerned with the fact that Sierra Club had not proven that any of its members had suffered or would suffer a specific injury.

3. In United States v. SCRAP XE "United States v. SCRAP"  the Supreme Court upheld the standing of a group of students to seek review under the APA when the students asserted that they would be injured by a railroad rate increase that would increase the cost of recycling, which would in turn lead to more litter and pollution, which would cause the plaintiffs to suffer the harm of being exposed to such litter and pollution while enjoying the outdoors in Washington, DC.
a. This case is inconsistent with Sierra Club insofar as it allowed the plaintiffs standing even though the injury was much more speculative.

4. In Hunt v. Washington Apple Advertising Commission XE "Hunt v. Washington Apple Advertising Commission"  the Court held that an association has standing to bring suit on behalf of its members when “(a) its members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organization’s purpose; and (c) neither the claim asserted no[r] the relief requested requires the participation of individual members in the lawsuit.”

5. In Lujan v. Defenders of Wildlife XE "Lujan v. Defenders of Wildlife"  the Supreme Court concluded that the “‘the injury in fact’ test requires more than an injury to a cognizable interest.  It requires that the party seeking review be himself among the injured.” As a consequence, the court denied standing to individuals who claimed to be directly injured because they had stated in affidavits that they would return to an area that would be damaged by federal action in the near future.
a. Injury in fact constitutes “an invasion of a legally-protected interest which is (a) concrete and particularized and (b) actual or imminent, not ‘conjectural’ or ‘hypothetical.’”

6. In EPA v. Massachusetts XE "EPA v. Massachusetts"  the Supreme Court granted standing to several states challenging the EPA’s refusal to regulate automobile emissions.  This decision seems to indicate that the “injury in fact” requirement may be satisfied even if the injury is very small and incremental, but potentially hazardous over a very long period of time.  The Court also asserted that states are deserving of “special solicitude” when it comes to standing.

ii. General rule

1. Constitutional “injury in fact”
a. To acquire standing a plaintiff must be able to show that the party seeking review is, himself, among the injured.

i. Lujan suggests that the injury must be “actual or imminent.”

b. Organizational Standing

i. An organization may meet the injury in fact requirement by showing that

1. its members would otherwise have standing to sue in their own right

2. the interests are germane to the organization’s purpose

3. neither the claim asserted not the relief requested requires the participation of the individual members.

c. Prudential standing

i. APA §702 XE "APA §702"  requires that the plaintiff alleging an injury must be among those within the “zone of interest” intended to be protected by congress.

d. Citizen-suits and injury in fact

i. Simple failure of the government to enforce a law—violation of a right created by statute—may not be enough to constitute “injury in fact.”
1. Lujan: “To permit Congress to convert the undifferentiated public interest in executive officers’ compliance with the law into an ‘individual right’ vindicable in the courts is to permit Congress to transfer from the President to the courts the Chief Executive’s most important constitutional duty, to ‘take Care that the Laws be faithfully executed.”

e. Civil Rights and injury in fact

i. To acquire standing for discrimination based on race or other suspect classification, the plaintiff must who that they were personally denied equal treatment—abstract stigmatization is not enough.  See Allen v. Wright XE "Allen v. Wright" 
d. Causation and Redressability
i. General

1. The Supreme Court has said that to acquire standing a plaintiff must prove that his injury is caused by the action of the adverse party and that the injury would be redressed by a judgment in the plaintiff’s favor.  Often, redressability and causation will overlap (but not always)
2. Purpose

a. The causation and redressability requirements implements the constitutional prohibition against purely advisory opinions—it keeps the court out of the legislative process and ensures that judicial resources are expended to answer actual cases and controversies, not abstract legal questions.

ii. Doctrinal Development

1. In Linda R.S. v. Richard D XE "Linda R.S. v. Richard D" . the Supreme Court held that the mother of an illegitimate child did not have standing to seek an injunction forcing the local prosecutor to initiate enforcement proceedings against the father because it was unclear whether a court decree in favor of the mother—leading to prosecution and jailing of the father—would remedy the plaintiff’s injury (lack of child support).
2. In Lujan v. Defenders of Wildlife XE "Lujan v. Defenders of Wildlife"  the Supreme Court, in a plurality opinion, stated that plaintiffs challenging a regulation providing that the Endangered Species Act would not be applied to federal activity outside the United States could not have standing because any revised regulation might not be complied with in the future.
3. In Steel Company v. Citizens for a Better Environment XE "Steel Company v. Citizens for a Better Environment"  the Supreme Court held that the Steel Company’s failure to comply with the EPCRA by filing an emergency and hazardous chemical inventory form was not an injury that could be redressed by the court because (a) a declaratory judgment would not solve anything because their was not controversy over whether Steel Company had, in fact, filed the reports, (b) the penalties under the EPCRA were payable only to the United Stats Treasury and not the plaintiffs, (c) the plaintiffs could not achieve standing simply be seeking to recover the costs of an initial suit and (d) injunctive relief could not remedy a past wrong and a generalized interest in deterrence of future wrong is not sufficient for standing purposes.
4. In Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc. XE "Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc."  the Supreme Court granted standing to an organization alleging that it was injured by defendant’s failure to abide by the terms of its permit to discharge treated water into a river because the injury would provide redress by (a) deterring future violations.  The court distinguished Steel Company by pointing out that it involved wholly past violations, but this case involved violations that were ongoing and that could continue in the future.
iii. Causation and Redressability rule/synthesis

1. To acquire standing a plaintiff must show that a decision in his favor would remedy the injury.
a. In Steel Company the court emphasized that citizen suitors lack standing to seek civil penalties for violations that have abated at the time of the suit.

b. In Friend of the Earth the court held that the requirement of redressability was met if the penalty—payable to the U.S. Treasury—would deter a current and potentially ongoing statutory violation.

2. Redressability and citizen suits

a. Simply “vindication of the rule of law” or “undifferentiated public interest” is not sufficient to satisfy the redressability requirement. See Steel Company.

b. Scalia argues that “just as a generalized grievance that affects the entire citizenry cannot satisfy the injury-in-fact requirement even though it aggrieves the plaintiff as long as everyone else, so also a generalized remedy that deters all future unlawful activity against all persons cannot satisfy the remediation requirement, even though it deters repetition of this particular unlawful activity against these particular planitffs.”

iv. Theoretical Framework for redressability

1. The issue of redressability probably depends on how the injury is characterized

a. If the injury is characterized broadly, the court is more likely to find that it can provide a remedy.

b. If the injury is characterized narrowly, the court is less likely to find that it can provide a remedy

2. Redressability will often be a question of fact.

a. Because of this the D.C. Circuit requires that plaintiffs provide evidence of standing in their pleadings.  See Sierra Club v. EPA. XE "Sierra Club v. EPA." 
e. Standing—Summary and Synthesis
i. Constitutional requirements

1. injury in fact

a. must be the invasion of a legally protected interest which is

i. concrete and particularized

ii. actual and imminent rather than hypothetical or conjectural

b. The injury may be physical, economic, recreational, aesthetic or environmental.

c. A plaintiff will not satisfy the injury in fact requirement for “procedural injury.” Lujan.

2. causation/redressability

a. The plaintiff must demonstrate that judicial action will remedy the injury suffered.
b. A plaintiff may not meet this requirement when the injury suffered is wholly a past injury and there is not legal entitlement to monetary compensation. Steel Company
c. A plaintiff may meet this requirement when the injury suffered is a present and potentially ongoing injury that maybe remedied by the increased deterrent effect of forcing the violator to pay a penalty—even if that penalty goes to the U.S. Treasury rather than to the plaintiff. Friends of the Earth
ii. Prudential requirements

1. “the zone of interests” test XE "zone of interests\” test" 
a. The has stated that a person who brings a case must be within the “zone of interests” the statute was intended to protect.  This is codified in APA §702 XE "APA §702" .

b. This is a standing question, but will be determined by statutory interpretation

i. Who/what did Congress intend to protect?

V. APA Chapter 7

a. §701—Definitions
i. Section A states that Chapter 7 does not apply if

1. the statute precludes judicial review or 

2. agency action is committed to agency discretion by law.

3. See infra, p. 61-62

ii. §701 seems to reflect a generally favorable position on the availability of judicial review.  In fact, Congress has interpreted it to include a presumption in favor of judicial review.  Abbot Laboratories.

b. §702—Right of Review
i. The “zone of interests” test XE "zone of interests\” test" 
1. §702 has been interpreted to codify one of the prudential requirements for standing—that the person seeking review be among those intended to be protected by the statute.

c. §704—Actions Reviewable
i. This provision codifies a long-standing doctrine requiring the exhaustion of administrative remedies before a plaintiff seeks judicial review.

1. A decision is not final if there are mechanisms within the agency to provide relief.

d. §705—Relief Pending Review
i. The agency may postpone the effective date of action pending judicial review

e. §706—Scope of Review
i. The review courts shall “decide all relevant questions of law, interpret constitutional and statutory provisions and determine the meaning or applicability of the terms of an agency action.”

1. this echoes Justice Marshall’s statement in Marbury that it is the province of the judiciary to state what the law is.

ii. §706(1)

1. the court may compel agency action ‘unlawfully withheld or unreasonably delayed’”

2. Courts have been reluctant to invoke this provision for fear of micromanaging agency decisions.

iii. §706(2)

1. The court shall hold unlawful and set aside agency action, findings, and conclusions found to be

a. “arbitrary, capricious, an abuse of discretion or otherwise not in accordance with the law.”

i. This is the source for “hard look” review.  See infra, p. 80
ii. This is a catch-all, residual category that gives the court great discretion.

b. Contrary to the constitution

c. In excess of statutory jurisdiction, authority, limitations or short of statutory right

i. Textual interpretations of the state

ii. This is the source of Chevron deference

iii. See infra p. 70
d. In violation of procedure required by law

e. Unsupported by substantial evidence

i. This is invoked only in cases of formal rulemaking or adjudication.

ii. The court’s decision in Florida East Coast makes this a very narrow source of judicial review.

f. Unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court

i. This is also a very narrow source of judicial review.

VI. Review of questions of law—The complexities of Chevron deference
a. Policy concerns and Legal framework
i. Institutional competence

1. One reason courts might defer to an agency interpretation of law is because they believe that the agency is more competent to interpret the statute in the context of a particular area of expertise.

2. Factors indicating that an agency is better situated to interpret a statute

a. Whether the agency’s interpretation was made near the time the statute was enacted

b. Whether the interpretation is long-standing

c. Whether Congress reenacted the same language in the presence of the interpretation.

3. Factors indicating that Congress intended the court to defer to an agency interpretation

a. Whether the question is one for which agency’s are more likely to have expertise
i. Does it involve common law or constitutional issues? (if yes—court)
ii. Does it primarily involve issues of agency administration? (if yes—agency)

b. Is the question a politically important one for which Congress likely provided an answer for in the statute?

c. Is the question “interstitial”—one that is likely to be answered by practical problems of application?

ii. Separation of Powers XE "Separation of Powers" 
1. Scalia: “When, in a statute to be implemented by an executive agency, Congress leaves an ambiguity that cannot be resolved by text or legislative history, the ‘traditional tools of statutory construction, the resolution of that ambiguity necessarily involves policy judgment.  Under our democratic system, policy judgments are not for the courts but for the political branches; Congress having left the policy question open, it must be answered by the Executive.”

iii. Default rules

1. Chevron creates a bright line rule that Congress presumed to give agency’s discretion to interpret a statute in situations in which the statute is ambiguous.

2. Even if this wasn’t Congress’s original intent, Chevron provides a background rule against which Congress can legislate.  If Congress knows that ambiguities will be resolved by agency interpretation, it can more readily predict the statute’s eventual scope.

3. Criticism

a. This does not seem to comport with Congressional intentions for APA §706 XE "APA §706" , which seems to favor an active role for courts.

iv. Anti-balkanization

1. Chevron deference ensures that there will be one authoritative interpretation of the law to guide behavior (the agency’s) rather than different interpretations by separate circuits.

a. But couldn’t this be solved by forcing the Supreme Court to take more cases?

v. Congressional clarity and Textualism XE "Textualism"  
1. Chevron gives Congress more incentives to write clear statutes because it knows that any ambiguities will be resolved by the agencies.
2. Criticism

a. Same disadvantages as textualism:  creating incentives to write clearer statute may make compromise more difficult.

b. Pre-Chevron problems of statutory interpretation
i. General

1. When should the court defer to an agency’s determination of a legal question?

a. this in turn raises the question of Congressional intent

2. Two opposing principles

a. The maxim that courts should defer to agency interpretations

b. The principle that courts are the final arbiters of statutory meaning.

ii. Doctrinal Development

1. In NLRB v. Hearst Publications XE "NLRB v. Hearst Publications"  the Supreme Court determined that “newsboys” were employees within the meaning of the term in the National Labor Relationss Act, concluding that the court should retain its authority to interpret pure questions of law but that the court should defer to a specialized agency in matters concerning the application of law to specific facts.
2. In Skidmore v. Swift & Co. XE "Skidmore v. Swift & Co."  the Supreme Court held that an administrator’s opinion on a question of law regarding overtime compensation for employees of a packing plant was “not controlling by reason of its authority,” but that it “constitute[ed] a body of experience and informed judgment to which courts and litigants may property resort for guidance.”
iii. Rules 

1. Interpretative v. Legislative rules

a. K. Davis
: “An interpretative rule, according to the Skidmore opinion,…is not ‘controlling upon the courts’ but may have ‘power to persuade if lacking power to control.’ By contrast, a legislative rule, if constitutional, within the granted power, and properly issued, is ‘law’ as if it were a statute and is ‘controlling upon the courts.’
b. See infra, p. 56

2. Skidmore deference

a. The court has ruled that an official interpretation of law from an administrative agency is not controlling, but is very persuasive.  When weighing the agency’s opinion the court will consider

i. The thoroughness evident in the agency’s consideration

ii. The validity of the agency’s reasoning

iii. The agency’s consistency with earlier and later pronouncements

iv. All those factors which give it power to persuade, if lacking power to control.

c. Chevron, Inc. v. National Resources Defense Council XE "Chevron, Inc. v. National Resources Defense Council" 
i. The Chevron two step

1. Has Congress directly spoken to the precise question at issue?  If Congressional intent is clear, that is the end of the matter.

a. In a footnote, the court said that this was to be determined according to “traditional tools of statutory construction.”

2. If the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s interpretation/answer is reasonable.

ii. Applications of Chevron
1. In Immigration & Naturalization Service v. Cardoza Fonseca XE "Immigration & Naturalization Service v. Cardoza Fonseca"  the Court held that an INS interpretation of the Immigration Act allowing the Attorney General to grant asylum to an alien “because of…a well-founded fear of persecution” only when the alien has shown that persecution is “more likely than not” could not have been intended by Congress and was thus not entitled to Chevron deference. 

2. In Young v. Community Nutrition Institute XE "Young v. Community Nutrition Institute"  the court held that a statutory phrase stating the administrator “shall promulgate regulations limited the quantity [of a poisonous or deleterious substance therein or thereon to such extent as he finds necessary for the protection of health” was sufficiently ambiguous to warrant Chevron deference.

d. Step Zero: When does Chevron apply?
i. General

1. When should Chevron apply?

ii. Doctrinal Development

1. In Christensen v. Harris County XE "Christensen v. Harris County"  the Supreme Court held that an opinion letter issued by the Department of Labor’s Wage Hour Division was not entitled to Chevron deference because it was merely an agency interpretation entitled only to Skidmore deference.
2. In United States v. Mead Corporation XE "United States v. Mead Corporation"  the Supreme Court concluded that whether an agency interpretation is entitled to Chevron deference at all depends on whether it “appears that Congress delegated authority to the agency generally to make rules carrying the force of law” and held that a U.S. Customs tariff classification was entitled only to Skidmore deference because there was no indication that Congress had intended Customs to have the power to make legally binding rules.
iii. The Mead Framework

1. Mead requires that a reviewing court first determine whether Congress intended an agency to have the authority to fill in gaps in an ambiguous statute through the issuance of rules and interpretations.
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2. STEP ONE
a. Determine if the statute is clear using traditional tools of statutory construction

i. If the statute is clear, the agency must follow the statute.

ii. If the statute is ambiguous, go to STEP 1.5
3. STEP ONE-POINT-FIVE
a. Did Congress intend for the agency to have broad authority to implement a statute through rules and interpretations?
i. If yes, go to STEP 1.75
1. Factors to consider

a. whether Congress has provided for relatively formal procedures for the issuance of rules

b. Barnhart v. Walton factors

i. Whether the question is one for which the agency is more likely to have expertise

ii. Whether the question is “interstitial” or likely to be answered through practical application 

iii. The importance of the question to the administration of the statute 

iv. The complexity of the administration of the statute 

c. Whether the question is a politically important one that Congress is unlikely to delegate (Brown & Williamson, MCI)
ii. If no, apply Skidmore deference

4. STEP-ONE-POINT-SEVEN-FIVE
a. Did the Agency expressly use its delegated authority in issuing its interpretation?

i. If yes, go to STEP TWO
ii. If no, apply Skidmore deference

5. STEP TWO
a. Is the Agency interpretation reasonable?

i. If yes, Chevron deference

ii. If no, remand for reconsideration

iv. General rules/principles

1. Situations in which Chevron does NOT apply

a. Agency “litigating” positions are not entitled to deference. See Bowen v. Georgetown University Hospital XE "Bowen v. Georgetown University Hospital" 
b. An agency is not entitled to deference when it is acting as a prosecutor.  See Crandon v. United States XE "Crandon v. United States" 
c. An agency is not entitled to deference when it is interpreting a statute that is enforced and/or interpreted by many difference agencies (i.e., the APA)

d. When an agency claims that its decisions are not subject to judicial review.
e. When an agency interpretation is inconsistent with a previous judicial interpretation of a statute (as opposed to mere acceptance of an agency interpretation of a statute) and is thus in conflict with the principle of stare decisis (See Lechmere v. NLRB XE "Lechmere v. NLRB" )

2. situations in which Chevron does apply
a. interpretations adopted by agencies in adjudication.  See INS v. Aquirre-Aguirre XE "INS v. Aquirre-Aguirre" .
3. situations in which it unclear whether Chevron applies (see Breyer, p. 272)

a. When an agency is interpreting its own jurisdiction

b. Agency claims that a statutory deadline does not apply

c. Agency interpretations of a statute that makes a cross-reference to general law.

d. Lower-level agency employee interpretations of a statute.
e. Chevron may apply when an agency has interpreted a statute to determine whether it is required to have a formal hearing.
i. See Chemical Waster Management v. U.S. E.P.A, supra, 39, in which D.C. Circuit, applying Chevron defers to agency interpretation of statute regarding the need to have a hearing.

e. Step One: statutory interpretation
i. General

1. In Chevron the court indicated that whether a statute is ambiguous is to be determined using traditional tools of statutory construction.

2. Courts often use legislative history at this stage to divine Congressional intent

a. See Immigration & Naturalization Service v. Cardoza Fonseca XE "Immigration & Naturalization Service v. Cardoza Fonseca" .

ii. Rules/Principles

1. “Ordinary understanding”

a. Textualists argue that a statute often has a plain meaning that can be interpreted through ordinary understanding

b. See Babbit v. Sweet Home Chapter of Communities for a Greater Oregon XE "Babbit v. Sweet Home Chapter of Communities for a Greater Oregon"  in which court held that a regulation promulgated by the Secretary of the Interior interpreting the Endangered Species Act to define ‘take’ as a significant habitat modification or degradation where it actually kills or injures wildlife s not contrary to the clear meaning of the statute under step one of the Chevron framework because the word “harm” used to define “take” in the statute has a plain meaning supported by ordinary understanding, a desire to avoid superfluity, and evidence that this was the intended Congressional interpretation.
c. In MCI Telecommunications Corp. v. American Telephone & Telegraph Co XE "MCI Telecommunications Corp. v. American Telephone & Telegraph Co"  the Court held that the word “modify” had a plain meaning that contradicted the agency interpretation after surveying several common dictionaries.  Only one dictionary supported the agency’s definition and it was published after the Federal Communications Act has been passed.
2. Guidance of the Common Law

a. There is an old rule of statutory interpretation that statutes in derogation of the Common Law are to be construed narrowly.

b. In Babbit v. Sweet Home Chapter of Communities for a Greater Oregon XE "Babbit v. Sweet Home Chapter of Communities for a Greater Oregon"  Justice Scalia dissented, arguing that the word “take” should be read in the context of its status as a Common Law term of art.  
3. The “de-minimis” exception XE "de-minimis\” exception" 
a. This rule of statutory construction would allow the court to provide an exception to application of an otherwise very clear statute when doing so “yields a gain of trivial or no value” or when doing so would lead to absurd or futile results.
i. But when Congress intended a statute to be rigidly enforced, it is inappropriate for the court to grant such an exception to the statute

b. In Public Citizen v. Young XE "Public Citizen v. Young"  the Supreme Court held that the Delaney Clause of the Color Additive Amendment did not allow for a de minimis exception to a literal reading of the clause because Congressional intent was clear and required a rigid enforcement of the statute’s literal meaning.
4. Non-delegation canons XE "Non-delegation canons" 
a. The major public policy exception?

i. The Court has implicitly ruled that agency interpretations of statutes that effect a major public policy change are inherently contrary to Congress’s plain meaning.

1. In essence, the Court assumes that such major political issues would not be delegated.

ii. In MCI Telecommunications Corp. v. American Telephone & Telegraph Co XE "MCI Telecommunications Corp. v. American Telephone & Telegraph Co" . the Court refused to defer to an FCC interpretation that would have effectively eliminated tariff regulation requirements for long distance telephone service providers

iii. In FDA v. Brown & Williamson Tobacco Corporation the Supreme Court refused to defer to an FDA interpretation of the Food, Drug and Cosmetic Act that would have given it jurisdiction to regulate tobacco products.

b. Constitutional avoidance canon

i. When a statutory interpretation has the potential to raise a constitutional issue, courts will tend to construe the statute narrowly so as to avoid making a constitutional decision

1. two options/formulations

a. interpret the statute narrowly so that it will not be invalidated

b. interpret the statute narrowly so as to avoid reaching the constitutional issue at all.

ii. Supreme Court cases suggest that an agency may not interpret an ambiguous statute so as to raise a serious constitutional question.

iii. In Kent v. Dulles XE "Kent v. Dulles"  the Supreme Court held that a State Department decision to deny a passport to an individual because of his status as a communist was not a permissible exercise of its discretionary authority under a broad Congressional delegation of power to the President to grant and issue passports ‘under such rules as the President shall designate and prescribe for and on behalf of the United States.’”

5. See also, supra, p. 17
f. Step Two: Reasonableness (Chevron deference)
i. General

1. Three possible perspectives of Chevron step 2
a. A decision is unreasonable or impermissible only if it violates Congressional intent

i. This would conflate steps 1 and 2

b. A decision of what is unreasonable based on the merits of the agency’s decision

i. This interpretation would make judicial review very similar to “hard look” review.

ii. There are cases indicating that this is the trend

c. A decision of unreasonableness is based on the agency’s interpretation of the law, without any judgment of the merits.

2. NOTE:  The Supreme Court has never struck down an agency interpretation under Chevron step two

ii. Examples

1. In Ohio v. Department of Interior XE "Ohio v. Department of Interior"  the D.C. Circuit held that Department of Interior natural resource damages assessment regulations were unreasonable under step two of the Chevron framework because using market prices as the primary measure of the value of natural resources was irrational.

g. Chevron and consistency
i. Long-standing and consistent interpretations

1. Presidential control perspective

a. One of Chevron’s purposes is to enable the executive branch to resolve policy differences when a statute is ambiguous.

i. See Brown & Williamson v. F.D.A., Breyer, J., Dissenting.

2. Interpretative consistency

a. Pre-Chevron courts held that a long-standing and consistent agency interpretation was entitled to special defense.  Some courts continue to adopt this position.

h. The Chevron continuum:  how much to defer?
i. Scalia:  Chevron deference is triggered whenever an agency makes an “authoritative pronouncement.”

1. This interpretation of Chevron creates a bright-line rule for agency interpretation.

ii. Four narrow interpretations

1. No deference on “pure” questions of law

a. This would revive the distinction in NLRB v. Hearst
2. Chevron step “zero”

a. This is the interpretation of Chevron provided in Mead.  Rather than presuming that statutory silence or ambiguity implies a delegation of law-interpreting authority to agencies, the Court must determine that such a delegation was affirmatively granted.
3. Chevron Step One and Canons of Construction

a. From this perspective, Chevron is relatively narrow because courts can use the canons of construction to determine whether a statute is clear under Step One.

4. “Weightless” Chevron
a. Under this view, Chevron deference applies only as a last resort—only when the use of statutory canons, legislative history, other statutes, the common law and considerations of policy.

i. See Scalia’s dissent in Cardoza Fonseca
VII. Arbitrary and Capricious or “Hard Look” review
a. General issues
i. “Hard Look” review v. Chevron deference

1. One possible way to look at hard look review is to think of it as part of the reasonableness inquiry under Chevron step two. See infra, p. 74.

2. Another perspective is to view “hard look” as an inquiry into the agency’s finding of fact, while Chevron applies only to inquiries into the agency’s findings of law.
b. Policy/Theoretical concerns
i. Purpose of hard look review

1. The origins of “hard look” review

a. Statutory authorization

i. APA §706 XE "APA §706" (2)(a) provides that the court shall set aside agency action, findings and conclusions found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.”
2. Process-oriented justification

a. In this view, the reviewing court should determine whether the agency has looked at the relevant evidence and policy alternatives.  The court is simply concerned with making sure that the agency has come to a reasoned decision.

i. This approach would require the agency to develop an evidentiary record reflecting the basis of its decision.

ii. The normal remedy to this type of violation would simply be a remand to allow the agency to adequately consider the matter.

b. This approach is democracy-reinforcing: forces the agencies to make the process more open to affected groups

3. the “substantive” hard look

a. In this view, the reviewing court should judge whether the agency’s decision is irrational.

b. This approach is technocratic:  the court’s role is to make sure that scientific evidence and expert advice has not been ignored for purely partisan or even corrupt motives.

4. Correction of “government failures”

a. Some have argued that government failures can mimic market failures and that significant judicial review is a possible corrective

i. Bureaucratic externality

1. The problem here is that the mission orientation of agencies leads to a kind of “bureaucratic externality”—the agency does not look at the effects of its choices on issues not related to its central mission.

ii. Government capture

1. government agencies may be “captured” by the industries they are intended to regulate, leading them to make decisions that are not in the wider public interest
ii. Critiques of hard look review

1. hard look review is very unclear.  Agencies are unlikely to have a good idea of whether a rule will be found arbitrary or capricious.  The intensity of “hard look” review also tends to vary depending on the court’s opinion of the agency.  All of these factors compound uncertainty and lead to agency behavior that would not otherwise be required.

2. ossification

a. Some authors have argued that hard look review has made agencies so afraid of losing in court that they abstain from rulemaking altogether. See J. Mashaw & D. Harfst, The Struggle for Auto Safety.

b. This makes it very difficult to move past the status quo.

3. judicial competence

a. Ethyl Corp v. EPA XE "Ethyl Corp v. EPA" : Bazelon, J. v. Leventhal, J.

i. Bazelon:  judges are ill-equipped to handle the technical issues reviewed by the agencies and should review only for procedural violations

1. “Because substantive review of mathematical and scientific evidence by technically illiterate judges is dangerously unreliable, I continue to believe we will do more to improve administrative decision-making by concentrating our efforts on strengthening administrative procedures.

ii. Leventhal:  Judges should steep themselves in technical matters to provide meaningful judicial review

1. “The aim of judges is not to exercise or decide technical questions, but simply to gain sufficient background orientation.  Our obligation is not to be jettisoned because our initial technical understanding may be meager when compared to our initial grasps of FCC or freedom of speech questions.”

4. delay

a. Examples

i. In Scenic Hudson Preservation Conference v. FPC XE "Scenic Hudson Preservation Conference v. FPC"  the Second Circuit held that a decision by the FPC to grant a license to Consolidated Edison for the construction of a power plat at Storm King Mountain was not valid under a governing statute which required that agency to consider all relevant factors.

ii. In Scenic Hudson Preservation Conference v. FPC XE "Scenic Hudson Preservation Conference v. FPC"  (II) the Second Circuit held that the commission had considered all of the relevant factors and that the court should not interfere with the agency’s decision.

iii. The end result was that the project was never built due to the costs of delay.

c. Overton Park 
i. General

1. In Citizens to Preserve Overton Park, inc. v. Volpe XE "Citizens to Preserve Overton Park, inc. v. Volpe"  the Supreme Court held that an informal adjudication by the Secretary of Transportation to construct a highway through a public park may have been a violation of the Department of Transportation Act but that any decision would have to rely on a factual record developed by the agency.

ii. Rule

1. “The generally applicable standards of §706 require the reviewing court to engage in a substantial inquiry.”  The agency is not the shielded from “a thorough, probing, in depth review.”

2. THREE STEP REVIEW
a. Determine whether the agency acted within the scope of its authority

i. The Court’s later decision in Chevron gives agencies enormous discretion here.

b. Determine whether the agency exercised its discretion based on a consideration of “relevant factors”

c. If the decision was based on “relevant factors” determine whether the agency’s weighing of those factors led to a “clear error of judgment.”

iii. Impact
1. Overton Park implied a presumption of reviewability of informal administrative action

2. After Overton Park agency decisions are to be based on the record as developed by the agency.

d. “Relevant Factors”
i. General

1. The “relevant factors” will typically be listed in the statute.  But it remains unclear whether the court may consider other, extraneous factors, to be “relevant.”

2. Under Chevron agencies have wide latitude to interpret the relevant statute to determine which factors are relevant.

ii. Examples

1. In Pension Benefit Guaranty Corp v. LTV Corp XE "Pension Benefit Guaranty Corp v. LTV Corp"  the Supreme Court reversed a Second Circuit holding that the PBGC’s decision to permit LTV to eliminate certain pension plans was arbitrary because PBC had not considered ERISA, bankruptcy and labor law.  The Supreme Court reasoned that “if agency action may be disturbed whenever a reviewing court is able to point to an arguable relevant statutory policy that was not explicitly considered, then [given the large number of federal statutes and policies] a very large number of agency decisions might be open to judicial invalidation.”
2. In National Coalition Against Misuse of Pesticides v. XE "National Coalition Against Misuse of Pesticides v."  Thomas the D.C. Circuit held that the EPA’s decision to change its tolerance level for ethylene dibromide in imported mangoes was arbitrary because the statute did not include the economic welfare of foreign nations—the EPA’s asserted justification—as a relevant factor.

e. “Clear Error of Judgment”
i. General

1. this has been analogized to the “clearly erroneous” standard used by appellate courts to review trial court findings of fact

2. This part of the Overton Park test is extremely difficult to meet. 

ii. Examples

1. In Community Nutrition Institute v. Bergland XE "Community Nutrition Institute v. Bergland"  the D.C. District Court held that an FDA decision to allow the sale of otherwise non-nutritious foods that had been fortified with nutrient additives was a “clear error of judgment” because the decision contradicted the general intent of the Secretary of HHS, and general expressions of congressional concern.”
2. In Microcomputer Technology Institute v. Riley XE "Microcomputer Technology Institute v. Riley"  the Fifth Circuit held that an agency decision to apply a new interpretation of a rule retroactively was arbitrary and capricious.  The court examined “the extent of the agency’s departure from previous interpretation and the reasonableness of the aggrieved party’s reliance, on one side of the balance, and the statutory or regulatory interest in retroactivity on the other.”

3. In U.S. Air Tour Assn. v. F.A.A. XE "U.S. Air Tour Assn. v. F.A.A."  the D.C. Circuit held that an FAA rule to reduce aircraft noise in Grand Canyon National Park was arbitrary and capricious because the F.A.A. had not considered the impact of noise from non-regulated aircraft.

f. the Modern Hard Look Doctrine
i. In Motor Vehicle Manufacturer’s Association v. State Farm Mutual Automobile Insurance Co XE "Motor Vehicle Manufacturer’s Association v. State Farm Mutual Automobile Insurance Co" . the Supreme Court held that the National Highway Traffic Safety Administration’s decision to rescind a requirement that new motor vehicles be equipped with passive restraints was arbitrary and capricious.

1. Changes in Agency Position

a. An agency’s decision to change its mind about a rule or policy is not prohibited, but the agency decision must be supported by the record and reasonably explained.
2. Relevant factors

a. if the agency has relied on factors which Congress has not intended it to consider”

b. if the agency “entirely failed to consider an important aspect of the problem”

c. if the agency “offered an explanation for its decision that runs counter to the evidence before the agency”

d. if the agency decision is “so implausible that it could not be ascribed to a difference in view or the product of agency expertise.”

3. Clear Error in judgment

a. The agency’s decision must offer a “rational connection between the facts found and the choice made.”
ii. In Corrosion Proof Fittings v. U.S.E.P.A XE "Corrosion Proof Fittings v. U.S.E.P.A" . the Fifth Circuit held that EPA rules promulgated under the Toxic Substances Act were not supported on the basis of substantial evidence because the agency had failed to evaluate less burdensome alternatives to its rules and to properly discount the proposed costs of the rule.

1. This case is seen as an example of what Cass Sunstein calls the “cost/benefit” state.

iii. Impact

1. State Farm has been interpreted to endorse a rather intensive version of “hard look” review.  The D.C. Circuit has said that an agency “has a duty to consider responsible alternatives and to give a reasoned explanation for its rejection of such alternatives…of course,…this duty extends only to ‘significant and viable alternatives.’” (City of Brookings Municipal Telephone Co. v. FCC XE "City of Brookings Municipal Telephone Co. v. FCC" ).

2. Decisions like Corrosion Proof Fittings demonstrate the modern emphasis on cost-benefit analysis.

g. Ex-Parte Communications XE "Ex-Parte Communications"  and hard look review
i. General

1. How can a court engage in hard look review when the agency is not required to maintain extensive records?

ii. Policy considerations

1. Virtues of transparency

a. Access to information is needed to make the notice and comment process meaningful.
b. May increase legitimacy of the decision

c. Supports principle of democracy.

2. Costs of transparency

a. Increased access to information may cause delay, increasing the time needed to process the information.

b. Increased access to information may decrease the quality of the information provided—people will be less frank in their discussions.

c. Transparency may inhibit some types of information transmission

i. Example: A Question of Intent
1. Kessler gathered much of his information from industry informants.  If there was 100% transparency, it is unlikely that FDA could have gathered the information it needed to assert jurisdiction over tobacco.

iii. Doctrinal development

1. In Sangamon Valley Television Corp v. United XE "Sangamon Valley Television Corp v. United"  States the D.C. Circuit held that informal ex-parte communications between a station manager seeking to benefit from an FCC rulemaking and FCC commissioners was a violation of the Administrative Procedure Act.

a. The court emphasized that the communications took place in a situation involving “conflicting private claims to a valuable privilege”
2. In Home Box Office v. FCC XE "Home Box Office v. FCC"  the D.C. Circuit held that informal ex-parte communications between interested parties and employees of the FCC after the notice and comment period had ended but before a final rule had been issued were unacceptable.

a. Here the court reasoned that communications received before a formal notice of rulemaking did not generally have to be kept in a public file.  But any agency decision would have to be based on public-disclosed information.

3. In Action for Children’s Television v. FCC XE "Action for Children’s Television v. FCC"  the D.C. Circuit partially overruled HBO.  The court held that private meetings between an interested party and the chairman of the FCC was not a violation of the APA.  Instead, the court made a distinction between factual material in the public domain and policy considerations not present in the public record.

4. In Sierra Club v. Costle XE "Sierra Club v. Costle"  the D.C. Circuit held that ex-parte communications between EPA and members of the executive branch, including the President, did not violate the Clean Air Act. 
iv. Rules/Principles
1. The closer a proceeding is to an adjudication—the more likely it is to involve a small group of people feuding over a valuable benefit—the more likely the court is to view an ex-parte communication as impermissible (such a rule is more faithful to the spirit of APA §557’s command precluding ex-parte communications in formal proceedings).

2. An agency decision must, in the end, be justified by the factual information contained in its public docket, but the agency may engage in ex-parte communications over policy issues.  Agency decisions based on ex-parte communications not publicly reported are likely to be found arbitrary and capricious.
v. Presidential communications XE "Presidential communications" 
1. Restrictions on ex-parte communications between the President and an agency are likely to be read very narrowly to avoid problems with Article II’s command that executive power is to be vested in a President who shall faithfully execute the laws.
2. But, the more likely the President’s influence it to determine a quasi-judicial proceeding involving competing claims to a valuable privilege, the more likely such communication is to be found in violation of Due Process.

3. Ex-parte communications from the President to an agency involved in formal adjudication is unlawful (Portland Audubon Society v. Endangered Species Committee XE "Portland Audubon Society v. Endangered Species Committee" ).
vi. Congressional communications XE "Congressional communications" 
1. In D.C. Federation of Civic Associations v. Volpe XE "D.C. Federation of Civic Associations v. Volpe"  the D.C. Circuit held that an agency decision to build a highway bridge because of a threat from a powerful Congressman was arbitrary and capricious.  The court argued that the threat of a lower budget was not a “relevant factor” under the statute.

2. But in Radio Association v. Department of XE "Radio Association v. Department of"  Trucking the Sixth Circuit concluded that Congressional pressure must be “truly egregious” before agency action could be set aside on arbitrary and capricious grounds.

VIII. Impact of Judicial Review on Agency Decisions

a. “Ossification” of the rulemaking process
i. Some have argued that “hard look” review and the requirement of “paper hearings” for notice and comment rulemaking have greatly increased the cost and time of rulemaking.

ii. The unpredictable nature of hard-look review has made it much more difficult—and much riskier—to try to change the status quo.

iii. Coglianese argues that much of this is overstated.  Agency rules are not challenged nearly as often as people believe and only a very small percentage of rules are ultimately blocked by the courts.

b. The relationship between politics, expertise and law
   Politics ((expertise


Law

ii. One of the major functions of administrative law is to resolve the tension between democratic accountability and technocratic efficiency.

c. Behavioral impact of administrative law
i. General issue

1. The law is crafted to influence behavior.  How does it influence the behavior of agency heads?
ii. Factors that influence agency decisionmaking
1. Changing political leadership

2. Evolving scientific knowledge, development

3. Opposition from affected/interested parties

4. Agency resources/competing priorities

5. Litigation/threat of litigation

6. Procedures

7. Public resistance/reaction

d. Alternatives to APA rulemaking
i. Direct final rulemaking

1. In order to avoid the delay and cost of the notice and comment process, some agencies will post a final rule under the assumption that the rule will be uncontroversial.  If the agency does receive a significant comment, it will change the posted “final” rule into a notice and then go through a comment period.

ii. Some agencies will issue a very general rule and then clarify it with interpretive rules and policy statements.

1. This creates uncertainty in the regulated market because the initial rules are very vague.

2. This also diminishes public input, accountability, transparency and fair notice.

iii. Negotiated Rulemaking

1. Negotiated rulemaking involves a meeting between an agency representative and members of the target industries for the purpose of negotiating a rule that will be acceptable to the industry.

2. Criticism

a. Negotiated rules represent a compromise at the expense of the public interest

b. Negotiated rules are more likely to exceed the agency’s statutory authority

c. Coglianese has shown that negotiated rules are challenged more than regular rules.

e. The Negotiated Rulemaking Act XE "Negotiated Rulemaking Act" 
i. NOTE: MANY AGENCIES ARE REQUIRED TO USE NEGOTIATED RULEMAKING UNDER CERTAIN CIRCUMSTANCES BY AN ORGANIC STATUTE.

ii. Authorizes an agency to employ negotiated rulemaking when it determines that doing so is in the “public interest.”

iii. Authorizes agency employment of outside “convenor” of the negotiation.

iv. Requires agency publication of the subject of the proposed rule and the procedures for applying for representation on the negotiating committee

v. Provides for agency conduct of the negotiation with the assistance of a facilitator, nominated by the agency, from either within or without the federal government.

vi. Authorizes the agency to pay compensation and expenses of committee members where their presence is needed to ensure representation of relevant interests and where they would otherwise lack financial ability to participate.

vii. Agency action regarding the existence and function of a committee is not subject to judicial review (though the rules actually adopted are).
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� “As Trucking Rules are Eased, a Debate on Safety Intensifies,” New York Times, 3 December 2006


� See Breyer, 16, for hypotheses on reasons for its creation.


� Breyer, 17.


� “Taken together, these actions by Congress over the past 35 years preclude an interpretation of the FDCA that grants the FDA jurisdiction to regulate tobacco products.  We do not rely on Congress’ failure to act—its consideration and rejection of bills that would have given the FDA this authority—in reaching this conclusion.  Indeed, this is not a case of simple inaction by Congress that purportedly represents its acquiescence in an agency’s position.  To the contrary, Congress has enacted several statutes addressing the particular subject of tobacco and health, creating a distinct regulatory scheme for cigarettes and smokeless tobacco.  In doing so, Congress has been aware of tobacco’s health hazards and its pharmacological effects.  It has also enacted this legislation against the background of the FDA repeatedly and consistently asserting that it lacks jurisdiction under the FDCA to regulate tobacco products as customarily marketed.”


� Breyer, 37


� “§3 of the Recovery Act is without precedent. It supplies no standards for any trade, industry or activity.  It does not undertake to prescribe rules of conduct to be applied to a particulate state of facts determined by appropriate administrative procedures.” (emphasis added).


� Scalia’s opinion in Whitman: “We have never suggested that an agency can cure an unlawful delegation of legislative power by adopting in its discretion a limiting construction of the statute….The idea that an agency can cure an unconstitutionally standardless delegation of power by declining to exercise some of that power seems to us to be internally contradictory.” 


� P. 161 of the opinion: “Nonetheless, no matter how ‘important, conspicuous, and controversial’ the issue, and regardless of how likely to public is to hold the Executive Branch politically accountable…an administrative agency’s power to regulate in the public interest must always be grounded in a valid grant of authority from congress.”


� President Bush amended this section to emphasize overall “market failures” as opposed to the specific market failures (health, safety, environment, well-being) mentioned by Clinton’s XO.


� Cost-Effective v. Efficient


Cost-effective means that a regulation is the least costly means of achieving a given end


efficient means that regulation maximizes net benefits


Example one:


Policy A:  B=200; C=300 (inefficient)


Policy B: B=200; C=250 (cost-effective, compared to A; inefficient)


Policy C: B=150; C=160 (Inefficient, but cost-effective)


� President Bush’s XO changes this language.  Under XO, 13,258 the benefits must outweigh the costs.


� Breyer, p. 102.


� “There is an obvious difference between legislative determination and the finding of an administrative official not supported by evidence.” Southern Railway v. Virginia� XE "Southern Railway v. Virginia" �.


� The court stated that such a procedure must include notice, an opportunity to confront and cross-examine witnesses, an opportunity to present own witnesses, the right to bring an attorney, the decision must be made on the record of the hearing and the whole process must be before an impartial decision-maker.


� K. Davis, Administrative Law Treatise 36, CB p. 239.
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