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	 “PRIMARY” DISPUTE RESOLUTION PROCESSES

	Characteristics
	Adjudication
	Arbitration
	Mediation
	Negotiation

	Voluntary/

Involuntary
	Involuntary
	Voluntary
	Voluntary (mandatory for certain types of cases in some)
	Voluntary 

	Binding/

Nonbinding
	Binding; subject to appeal
	Binding; subject to review on limited grounds
	If agreement, enforceable as K; sometimes agreement embodied in ct.
	If agreement, enforceable as K

	Third Party
	Imposed, 3rd party neutral decision-maker, generally w/no specialized expertise in dispute subj. 
	Party-selected 3rd party decision-maker, often w/specialized subj. expertise
	Party-selected outside facilitator
	No 3rd party facilitator

	Degree of Formality
	Formalized and highly structured by predetermined rigid rules 
	Procedurally less formal; procedural rules and substantive law may be set by parties
	Usually informal, unstructured
	Usually informal, unstructured

	Nature of Proceeding
	Opportunity to present proofs and arguments
	Opportunity for each party to present proofs and arguments
	Unbounded presentation of evidence, arguments and interests
	Unbounded presentation of evidence, arguments and interests

	Outcome
	Principled decision, supported by reasoned opinion
	Sometimes principled decision supported by reasoned opinion; sometimes compromise w/o opinion
	Mutually acceptable agreement sought
	Mutually acceptable agreement sought

	Private/Public
	Public
	Private, unless judicial review sought
	Private
	Private


*Court-annexed arbitration is involuntary, Nonbinding and public.

	“HYBRID” DISPUTE RESOLUTION PROCESSES



	Characteristics
	Private Judging
	Neutral Expert Fact-Finding
	Mini Trial
	Ombudsman
	Summary Jury Trial

	Voluntary/

Involuntary
	Voluntary
	Voluntary or Involuntary under FRE 706
	Voluntary
	Voluntary
	Voluntary or involuntary

	Binding/

Nonbinding
	Binding, subject to appeal
	Nonbinding but results may be admissible 
	Nonbinding; if agreement, enforceable as K
	Nonbinding
	Nonbinding; if agreement, enforceable as K

	Third party
	Party-selected 3rd party decision-maker, may have to be former judge or lawyer
	3rd party neutral w/specialized subject matter expertise; may be selected by the parties or court
	Party-selected neutral advisor, sometimes w/specialized subject expertise
	3rd part selected by institution
	Mock jury impaneled by court

	Degree of Formality
	Statutory procedure but highly flexible as to timing, place and procedures
	Informal
	Less formal than adjudication; procedural rules may be set by parties
	Informal 
	Procedural rules fixed; less formal than adjudication

	Nature of Proceeding
	Opportunity to present proofs and arguments
	Investigatiory
	Opportunity to present summary proofs and arguments
	Investigatory
	Opportunity to present summary proofs and arguments

	Outcome
	Principled decision, sometimes supported by findings of fact and conclusions of law
	Report or testimony
	Mutually acceptable agreement sought
	Report
	Advisory Verdict to facilitate settlement

	Private/

Public
	Private, unless judicial enforcement sought
	Private, unless disclosed in court
	Usually private
	Private
	Usually public


I. Disputing Procedures

A. The processes

1.  Negotiation—the most common form


2. Control over outcome is a significant criteria in choosing

3. Some distinguish among processes based on whether aim is to:

a. reconcile underlying interests—usually seen in negotiation


b. determine who is right—usually adjudication

c. determine who is more powerful—usually strikes, wars and threats

B. Sources and goals of the ADR Movement

1. History

a. Negotiation

1) has long been the most popular, even after filing for litigation

b. Arbitration

1) has been used throughout world for centuries and has been favored by law in most American jurisd. for 60 years

c. Mediation

1) central means of conflict resolution in small-scale societies across the world 

2) Professionals came on the scene in 1940s

3) Means to serve different interest

2. Justifications

a. Lower court caseloads and expenses

b. Reduce the parties expenses and time

c. Provide speedy settlement of those disputes that were disruptive of the community of lives of a family

d. Improve public satisfaction w/the justice system

e. Encourage resolutions that were suited t the parties’ needs

f. Increase voluntary compliance w/resolutions

g. Restore the influence of neighborhood and community w/values and the cohesiveness of communities

h. Provide accessible forums to people w/disputes 

i. Teach the public to try more effective processes than violence or litigation for settling disputes.

II. Negotiation

A. What is it?

1. Communication for the purpose of persuasion

2. Preeminent mode of dispute resolution

3. Distributional or competitive strategy—negotiator typically seeks whatever tactical advantage available; schedule a meeting in your office, be certain to outnumber the other side, act tough, etc.

B. Tactics

1. Prepatory Tactics

a. Arrange to negotiate on your own turf.  You’ll be more comfortable and have a psychological advantage.  Some people even get them to go to the ghetto in hopes that fear for their own safety will shock them and reduce their bargaining effectiveness.

b. Balance or slightly outnumber the other side.  The side w/fewer people is usually at a disadvantage b/c they will tire more readily and will be less able to take control of discussions.  Also there’s the tendency to please everybody.  A disadvantage: an adversary who feels outnumbered may be too insecure to bargain seriously.  Be able to justify the presence of others.

c. Time the negotiations to advantage.  When one side wants to get the discussion over with quickly, it usually loses.  If you sense this in the other party, arrange to have lots of time to drag it out.   Your opponent will likely make major concessions to save time on the clock.

d. Know the facts thoroughly.  An unprepared lawyer is usually at a disadvantage.  He’ll constantly have to apologize for his ignorance which could lead to concession.  He also may feel pressure to compromise to hide his ignorance.

e. Lock yourself in.  Use this w/caution.  It helps sometimes if others know you will stand your ground.  You might get your bluff called.

f. Designate one of your demands as a precondition.  If it’s met, you start out with a psychological advantage, substantive gain, and fewer items which are subject to compromise in the discussion.  

2. Initial Tactics

a. When it is in your interest, make the other side tender the first offer.  The party making the first offer suffers the disadvantage of conceding that it really wants to settle.   Once you get it, be shocked as if you will demand so much more.  A surprising technique for evoking the first offer is to remain silent.   It makes people uncomfortable and want to say something.  If this happens as them for an offer.  

b. Make your first demand very high.  You’re always going to get pushed into a lesser settlement, so if you start the bar high, you won’t get pushed too low.  But watch out for those that are too outrageous.  Your opponent won’t take you seriously.

c. Place your major demands at the beginning of the agenda.  Negotiators tend to make compromises more freely at the outset of the negotiation.  

d. Make the other side make the first compromise.  Psychological advantage here.  Studies show that losers generally make the first concessions negotiating a dispute.  

3. Tactics Generally

a. Use two negotiators who play different roles.  Mutt and Jeff technique—police use one friendly and one nasty interrogator to extract a statement from a reluctant defendant.  Use one hard-liner and one that looks like a pushover so the pushover can look way more reasonable for compromise. 

b. Invoke law or justice.  Lawyers seem to be impressed w/legal positions and citations to the law.  If they react to it well, use it, particularly if you can assert that what they want is against the law and what you want is for it.  If the law is not on your side, don’t use it so much.  Instead, invoke more general principles of justice.  

c. Be tough—especially against a patsy.  

d. Appear irrational where it seems helpful.  Another one not to use too much and w/o caution.  It’s a scare tactic. 

e. Raise some of your demands as the negotiations progress.  B/c you’re always giving up stuff, make sure you add in a few.  This helps to reduce aggregate concessions but makes the other side want to hurry up with the process before you stiffen up even more.

f. Claim that you don’t have any authority to compromise.  Freshman try to throw their authority around, but an experienced negotiator will say he doesn’t have much.  Be careful about bringing your client to the negotiation unless you know why you’re doing it.  The opposing counsel may try to go over your head. 

g. Clear the agreement w/your client before signing it.  It’s an obligation and a good bargaining tactic of delaying the proceeding while you research a few things.  

h. Make your adversary feel good.  Never gloat.  It may provoke a reopening of the negotiation.  

i. After an agreement has been reached, have your client reject it and raise his demands.  This is the most ethically dubious tactics but it’s sometimes helpful.  It can be a boomerang though.  He may increase his own demand.

j. Promptly reduce the agreement to writing yourself.  

C. Two-party Bargaining types

1. Distributive—one single issue, such as money, is under contention and the parties have almost strictly opposing interests on that issue: the more you get, the less the other party gets, and you usually want as much as you can get.  Sometimes your opponent gets greedy too, which if both of you do, it could fail all together. 

a. Things to take into account:

1) reservation price—minimum amt. you would settle for

2) what’s the FMV of the property you’re trying to sell

3) think about the buyers reservation price—max he would spend

2. Integrative

D. A Negotiation—The Distributive Strategy

1. Preparing for Negotiations

a. Know yourself.  Think about what you need, want, aspire to.  Consider what will happen if no deal is struck.  Assess your reservation price at each round and stage of the negotiation.  

b. Know your adversaries.  Consider what will happen to them if no deal is struck.  Speculate on their alternatives and reservation price.  Investigate how they negotiated in the past.

c. Give thought to the negotiating conventions in  each context.  How open should you be?  Can you believe what your adversaries will say?  Is it customary to withhold unfavorable info.?  

d. Consider the logistics of the situation.  Who should negotiate?  Should roles be assigned to negotiators on your side?  Do you need professional assistance?

e. Simulated role playing can be of value.  

f. Iterate and set your own aspiration levels.  What K value should you strive for?  Get a goal or target in mind.

2. Opening Gambits

a. Who should make the first offer?

b. Gauge your reaction to an extreme 1st offer.  Either brake it off or modify w/an offer of your own.  The midpoint will then usually be the neutral focus point.  

c. Protect your integrity.  Use words like “must” and be persuasive.  Don’t let them know what your reservation price is. 

3. The Negotiation Dance

a. The pattern of concessions.  The usual pattern is monotone decreasing—that is, the intervals between your decreasing offers become successively smaller, signaling that you are a approaching your limit.

b. Reassessing perceptions.  Reassess your perceptions about the adversary’s reservation price.  They might want you to infer that it’s much lower than it really is.  

4. End Play

a. Making commitments.  For sincere or insincere reasons, you might want to signal that you have gone as far as you can or will go.  You might threaten to break it off or make statements that limit your flexibility.

b. Breaking a commitment gracefully.  You can get new instructions from the interest you represent, add new issues, get more information or get a new negotiator.

c. Helping your adversaries to break a commitment gracefully.  

d. Introducing an intervenor.  Like a mediator or arbitrator if no one will concede.  

e. Broadening the domain of negotiation.  

E. A Negotiation—The Integrative or Principled Strategy

1. Separate the people from the problem.  The negotiators should attack the problem.  Not each other.

2. Focus on the interests and not the positions.  Your positions are what you want.  Your interests are why you want them.  Focusing on interests may uncover the existence of mutual or complementary interests that will make agreement possible.  

3. Invent options for mutual gain.  Negotiating need not be a competitive game.  There may be outcomes that will advance the interests of both parties.  

4. Insist on using objective criteria.  For instance, FMV or blue book price.  This narrows the range of disagreement.

5. Know your best alternative to a negotiated agreement (BATNA).  If you are unaware of what results you could obtain if the negotiations are unsuccessful, you run the risk of entering into an agreement that you would be better off rejecting or rejecting an agreement you would be better off entering into.  

F. Dealing w/Problem People

1. Three kinds of behavior

a. Stonewalling

b. Attacks—intimidation, threats

c. Tricks—manipulating data, false pretenses, doesn’t really have authority

2. Common reactions

a. Act difficult—problem here is that you still get nowhere and this just gives them even more reason not to negotiate.

b. Give in—this is sometimes the best thing but it rewards bad behavior and makes you feel like you’ve been had.  

c. Break off—sometimes good to get away but the price here is steep.  

3. Why don’t people want to cooperate?

a. They are afraid

b. They don’t know better

c. They don’t see what’ in it for them

d. They think they can win

4. The Breakthrough negotiation

a. Don’t react to the other person’s tactics.  Take a break.  

b. Step to their side.  Acknowledge his position.  Agree w/him whenever you can.  

c. Change the game and direct his attention to the problem of meeting each side’s interests.  Reframe what he says to deal w/the problem.  Don’t reject, reframe.  

d. Build a Golden Bridge.  Make it easy and convenient for them to agree.  Make the outcome appear as a victory for them.

e. Bring them to their senses, not their knees.  Use your BATNA.  Explain and reason w/them if they still don’t agree.  Don’t use threats.  

G. Warring Conceptions of Negotiation

1. Value Creators—tend to believe that, above all, successful negotiation must be inventive and cooperative enough to devise an agreement that yields considerable gain to each party, relative to no-agreement possibilities.  They believe in win-win negotiation.  One’s gain need not be another’s loss.  Joint gain is the key.  

2. Value Claimers—tend to see this drive for joint gain as naïve and weak-minded.  Negotiation is hard, tough bargaining.  The object is to convince the other guy that he wants what you have to offer much more than you want what he has.  Win-lose is the key.  

3. Actually both of these are present in negotiation.  

H. Barriers to the Resolution of Conflict

1. Strategic Barriers

2. The Principal/Agent Problem

3. Cognitive Barriers—most people will take a sure thing over a gamble, but people will gamble to avoid a loss.

4. Reactive Devaluation of Compromises and Concessions—if you get what you want, you wonder why it was so easy or just second-guess it.

5. Additional Barriers

a. failure of adequate preparation

b. failure of effective communication

c. emotionalism

d. extrinsic factors such as linkages to their disputes or preexisting commitments

e. different perceptions of alternative agreements

1) different info.

2) Different assessments of the same information

f. constituency pressures

g. stakes not suited to compromise, such as intensely held personal values that are not likely to be conceded voluntarily or where a party’s economic survival is threatened

h. different attitudes toward risk

i. different attitudes toward the desirability of a prompt settlement

j. no zone of agreement

6. Overcoming the Barriers

a. Get a neutral 3rd party

I. Limitations on Lying in Negotiations

1. Difficulty of proposing acceptable rules

a. you only find out if they lie by happenstance

b. how do you know where to draw the line

c. paradox:  negotiator must be fair and truthful but must do it by misleading the other side. 

2. Truthfulness in general—Rule 4.2 says reps and lawyers must be truthful.  But puffery is allowed.

3. Five cases

a. One misrepresents the meaning of a case or statute?  Generally accepted behavior of a lawyer

b. Distortion of the value of one’s case or of the other subject matter of the negotiation?  Generally accepted behavior; puffery

c. False demands to increase the supply of negotiating currency?  Generally accepted behavior; broadened puffery

d. EX:  Company A gives you permission to settle at $100K or under.  P says they want to settle at $90K.  Do you say yes or try to get a lower amount?  Generally unacceptable to lie here.

e. EX:  L represents 3 boys who shoplifted.  2 boys want to plead guilty and the other doesn’t.  L goes to prosecutor and says, I’ll get two of them to plead guilty if you drop charges on the other.    Generally unacceptable.

4. Fraud—speaker makes a knowing misrepresentation (positive misstatement) of a material fact on which the victim reasonably relies and which causes damages.

a. Negotiators motto—be silent and safe

b. The law imposes affirmative disclosure duties in the following four circumstances:

1) When the nondisclosing party makes a partial disclosure that is or becomes misleading in light of all the facts.  

2) When the parties stand in a fiduciary relationship to one another

3) When the nondisclosing party has superior information vital to the transaction that is not accessible to the other side.

4) When special transactions are at issue, such as insurance contracts.  

III. Mediation

A. The Practice of Mediation

1. Different strategies

a. focus negotiations on satisfying the vital interests of each party

b. focus on legal rights, sometimes providing  neutral assessment of the outcome in court or arbitration

c. encourage the active participation of both lawyers and clients

d. exclude either clients or lawyers from  the sessions

e. endeavor to maintain neutrality 

f. deliberately become advocates of a particular outcome or protectors of nonparties interests

2. Two effects generated by mediation:

a. empowerment—the restoration to individuals of a sense of their own value and strength and their own capacity to handle life’s problems

b. recognition—the evocation in individual of acknowledgment and empathy for the situation and problems of others

3. Facts

a. there is no best way to mediate.  Techniques vary w/each party.

b. Usually mediation is a byproduct of failure of disputants to work out their differences.

c. Mediators usually enter disputes w/little authority.

d. Must make the parties trust you.  Must also be a skilled listener.

B. The Five Stages of Mediation

1. Pre-Mediation or “Getting to the Table”

a. Getting parties to agree on mediation is one of the hardest parts.

b. Steps by which parties arrive at mediation

1) contact w/a mediator or mediation center that, in turn, contacts the other party

2) referral of both parties by a prosecutor or court, sometimes accompanied by pressure to mediate

3) mediator initiation

4) legal compulsion to mediate

2. The Opening of Mediation

a. The mediators opening statement varies to fit he parties and the dispute.

b. If there is an interpersonal and emotional dispute b/w people w/a continuing relationship, the mediator may spend a lot of time demystifying the process.  

c. The parties are assured ample uninterrupted time to tell their stories.  

d. Mediator may tell them that sometimes he’ll meet w/them alone and everything is confidential.

e. Mediator tries to make everybody comfortable and congratulates them for trying to work it out.

3. The Parties Opening Presentations

a. Typically given uninterrupted time to describe their side of the story.

b. Initiator of the complaint usually begins

c. Sometimes there’s resolution right after each hears the other side’s story.

d. Angry parties usually don’t do the straightforward presentation.

e. Mediator typically uses the opening presentations to:

1) Learn as much as possible about the parties interests and priorities and determine whether underlying conflicts must be addressed to resolve the immediate dispute.

2) Close the gap between the facts and the parties’ differing perceptions of them.  Frame their responses and concerns in clear, unbiased manner so its easy for the other side to take. 

3) Demonstrate positive aspects of the relationship and the goals the disputants have in common.  

4) Encourage and model negotiating behaviors more likely to produce settlements.

4. Mediated Negotiations

a. Cooperative v. Competitive Bargaining—Mediators try to prevent parties from locking themselves into positions before hearing the other side’s story.  The more likely they are to declare their positions, the more difficult it becomes for them to change their mind w/o losing face.  Therefore, mediators may ask parties not to state their positions at the outset and ask what can we do to settle.

b. Ordering the Issues—This may emerge or the mediator may propose an order to talk about the issues in.  Provides negotiating momentum.  

c. Identifying Alternatives—Mediators may have ideas about these, but will allow the parties to discuss until they come up w/their own ideas b/c they are more likely to stick and be happy w/their own ideas.  When the parties can’t do that, then the mediator may throw out suggestion subtly, in private, etc.

d. Other Mediator Approaches to Avoid Impasse—If the empathetic listener role isn’t working, the mediator may want to use the agent of reality role and question parties on their reluctance to give in.  Point out who is being flexible and who isn’t.

e. Holding Caucuses—These are private meetings between one party and the mediator.  They are used to:

1) provide an opportunity for a party to vent and cool down

2) encourage candor and get tot he root of the dispute

3) clarify an issue

4) spend time alone w/a party to build trust

5) provide time to review the issue and alternatives

6) encourage movement when a party is unyielding

7) help a patsy determine if a position is realistic

8) remind a party of the consequences of not reaching an agreement

9) get information that may help generate or shape new alternatives

10) check whether a party has thought through the potential consequences of a probable agreement

11) separate one party from the threatening or intimidating party 

12) find out if there’s info. the party doesn’t want disclosed

5. Agreement

a. Mediator usually summarizes areas of agreement to motivate parties toward final settlement.

b. Typically helps draft agreement.

c. It can be oral or written, executed on the spot or pending other things, private or incorporated in pending litigation, or monitored.

C. Mediation Tactics

1. Soliciting legal arguments by counsel at the outset.

a. Parties experience the psychological benefit of listening to their counsel argue their case to their opponents.

b. Both the lawyers and the parties hear a direct, unvarnished summary of the strengths of the other side’s case.

c. The experience of arguing facilitates the rest of the process by focusing the participants n the facts of the controversy and on the legal principles that should be applied. 

d. When you ask each side to begin by presenting the facts and legal principles in a controlled manner, the implied message is that rational discussion—not making offers and demands—is the right way to negotiate.

e. Preparing for an argument forces each side to assess its theories and key facts in light of the discovery to date.

2. Mediator Orientation

a. Broad—focus the parties beyond the possible legal action

b. Facilitative—assume party choice once you clarify and enhance communication in order to help parties decide what to do

c. Narrow and Evaluative—guide the parties to view settlement in terms of the likely outcome of litigation and provide an assessment of that outcome.  However, this may compromise the mediator’s neutrality.

3. Summarizing

a. By doing this the mediator takes control of the floor and the topic.

b. He determines both the way in which those issues are discussed an the range of resolution possibilities.

c. Gives the perception that one’s ideas are being understood.

d. Highlight points of the agreement.

e. Removes some of the psychological burden of initiating concessions.

f. Encourages parties to think about he relative costs and advantages of reaching an agreement.

4. Pressure Tactics

a. Alien to good mediation.  Principle tools should be reason and compassion.

b. Some view as an essential ingredient.

c. Generally, viewed as negative although in some cases it does help.

5. Dealing with Impasse

a. Turning positions to interests.

b. Ask for priorities.

c. Question positions.

d. Search again for hidden issues

1) look for clues:  unusual display of emotion, irrational arguments

2) ask explicitly

3) approach privately and away from lawyers

4) if brushed off, raise the issue again

5) if identified, encourage each party to address it

6) conduct private and joint brainstorming

7) if necessary, construct and float imaginative solutions

e. Bring additional people to the table.

f. Emphasize the unpleasantness of continuing the dispute.

g. Emphasize the advantages of resolving the dispute immediately.

h. Role reversal—analyze from the other side’s point of view.

i. Use a decision tree.

D. Regulating Mediation

1. Approaches to Regulation

a. Entry-level requirements, such as educational qualifications for mediators

b. Mediator accountability provisions, such as binding codes of ethics, civil liability for mediators, program funding requirements, and occasionally even criminal liability for mediators 

c. Mediation-related procedures, such as expert assistance for the parties, exclusion of some cases from mediation, and judicial review of mediated agreements.

2. Standards of Quality for Mediation

a. Fairness

1) Representation

2) Balanced negotiation process—although difficult, the first step here is to identify the imbalance, the extent of the imbalance and determine what types of imbalances should be avoided.  OK has a system that provides for precautions when one party is represented and the other is not.  Beyond this, public policy doesn’t demand much bargaining parity.

3) Equivalent or “fair” outcome—Some suggest that outcomes should be consistent w/the anticipated outcome of a trial.  Unfortunately, this is usually unknown to a judge and the mediator.  There are certain laws that try to do this like:  A mediator complies w/the law if all parties and affected nonparties are protected from “harm” (KS), the best interests of children are promoted (CA), the agreement is consistent w/”law” (CA), or a judge approves it (CO).

b. Costs

1) The hope is for cost savings, but only if it produces a settlement.

2) Early settlement increases cost savings for both parties

3) To encourage cost savings, in some states nonprofit programming in some jurisdictions is based on the number of settlements.

c. The Effectiveness of the Justice System

1) Access

2) Some people fear that mediation will diminish the role of courts in clarifying the law through judicial precedent and in deterring undesirable conduct through criminal and civil penalties.

3. Mediator Qualifications

a. Why?

1) protect consumer

2) protect the integrity of various dispute resolution processes 

b. Why not?

1) creates inappropriate barriers to entry into the field

2) hampers the innovative quality of the profession

3) limits the broad dissemination of peacemaking skills in society

c. Policy Options

1) Free Market—some say this is sufficient to ensure quality of practice b/c the parties will continue to select only those who have provided competent service.

2) Disclosure Requirements—some say that this would make a significant contribution to consumer protection for those who don’t know anything about it.

3) Public/Consumer Education

4) “After the Fact” Controls—malpractice lawsuits

5) Rosters—names of independent neutrals to conduct mediation

6) Voluntary Standards—like the National Academy of Arbitrator have their own standards for those that are members.

7) Codes of Professional Ethics

8) Mandatory Standards of Neutrals—some states have various standards, others follow standards of lawyers, social workers, etc.

9) Mandatory Standards for Programs—if the programs that offer dispute resolution had standards, this would help

10) Improvements in Training for Neutrals—like CLEs

d. Principles

1) SPIDR recommends that:

a) no single entity, rather, a variety of organizations, should establish qualifications for neutrals b/c of the diversity of the field in skills, knowledge, and technique

b) the greater the degree of choice the parties have over the dispute resolution process, program or neutral, the less mandatory should be the qualification requirements

c) qualification criteria should be based on performance, rather than paper credentials 

e. Accountability

1) They should have laid out responsibilities, i.e. family law should protect interests of children

2) Some statutes impose criminal and quasi-criminal liability for disclosing confidential info.

3) There are no reported judgments on a mediators breach of duty

4) If they are immune, how do we protect parties?

E. The Lawyer-Mediator and Professional Responsibility

1. Underrepresented Parties

a. M. R. 1.7(a)—a lawyer shall not represent a client if the representation of that client will be directly adverse to another client, unless the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; and each client consents after consultation.

b. Comment to M.R. 1.7—a lawyer could not reasonably believe that parties would not be adversely affected if they are “multiple parties to a negotiation whose interests are fundamentally antagonistic to each other.”

c. M.R. 2.2—lawyers may serve as intermediaries between clients only when this (1.7) provision has been satisfied.

2. Generally, you can’t represent one of the parties of the your mediation b/c they disclose so much good and bad info.  You must get consent of the parties.

IV. Arbitration

A. The Process

1. Proofs and arguments are submitted to a neutral third party who has the power to issue a binding decision.

2. Unless the parties agree otherwise, the only pretrial discovery is mandated by the arbitrator.

3. Proceeding is more informal than a court proceeding and the rules of evidence are not strictly applied.

4. Commercial arbitration awards usually contain only the arbitrator’s award and do not provide reasons for their decisions

5. Most private arbitration systems provide;

a. joint selection and payment of the arbitrator

b. objective standards on which the arbitrators decision is to be based 

c. procedural rules to be applied by the arbitrator

6. The theoretical advantages of arbitration over court adjudication are:

a. expertise of the decision-maker

b. finality of the decision—appeals are discouraged

c. privacy of the proceedings

d. procedural informality

e. low cost

f. speed

7. Arbitration awards are not self-enforcing.  There is typically no sanction for failing to comply w/an arbitrator’s award unless it has been judicially confirmed, in which event failure to comply constitutes contempt of court.

8. Section 10 of the FAA provides that a court may deny confirmation of an arbitrator’s award only under the following circumstances;

a. the award was procured by corruption, fraud, or undue means

b. there was evident partiality or corruption in the arbitrators, or either of them

c. the arbitrators were guilty of misconduct in refusing to postpone the hearing, on sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by which the rights of any party have been prejudiced.

d. The arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final and definite award upon the subject matter submitted was not made

9. Minimizes risk and delay.

B. Arbitration and the Courts

1. Courts have upheld arbitration for antirust suits, RICO suits, age discrimination suits and under the Securities Act.

C. Mandatory Arbitration of Statutorily-Based Employment Disputes

1. There’s been a growing number of employers wanting to adopt, or consider adopting, mandatory arbitration procedures for all claims of EEs not represented by a union.

2. The primary reason—virtual explosion of litigation which has been triggered by the growth in the EE protective legislation.

3. Pros:

a. it provides a faster and less expensive means for resolving disputes than do overloaded federal courts

b. it provides more expert decision makers and predictable decision than can be obtained from juries

4. Cons

a. it would allow ERs to emasculate statutory protections by denying EEs the opportunity to enforce those protections of the courts

b. they should not be enforceable as a condition to employment; it’s like saying give up your rights to the courts or give up your job

5. Positions

a. The EEOC has taken the position that mandatory arbitration of employment discrimination disputes imposed as a condition of employment is inconsistent w/the federal civil rights laws.

b. The General Counsel of the NLRB has issued complaints against ERs who discharge EEs for refusing to sign predispute arbitration agreements that would inhibit EE rights to file charges w/the Board.

c. The NYSE and the NASD have barred mandatory predispute arbitration clauses for statutory disvoluntarily to arbitrate the dispute after it has arisen

6. Questions:

a. Whether an EE who is being denied the right to sue on the basis of a predispute arbitration agreement knowingly and voluntarily waived the right to sue?  This is rarely used as a reason to refuse to enforce an agreement.

1) voluntary—The argument that an agreement to arbitrate should not be enforced b/ the EE had no practical choice but to accept that agreement or surrender her employment was rejected and is rarely accepted.  Use of the unequal bargaining power will be the focus.  If it is used to impose an unfair arbitration procedure, biased against the EE, that may be grounds for refusal of enforcement.

2) Knowing—Courts have held that an EE who signs a K containing an arbitration clause has knowingly consented to arbitrate.  In the Ninth Cir., the K may need to spell out which claims are subject to arbitration.

3) The U.S. S. Ct. has held that states may not enact legislation aimed at protecting an unwary party form unknowingly surrendering the right to sue.

b. The fairness of the arbitration procedure to which the EE has agreed

1) Both the EE and ER should share in payment of arbitrator.  EEs portion should be capped based on salary.

2) The EE should be offered the same array of remedies as in courts.

3) There should be a written opinion

4) Due Process Protocol

a) Right of Representation

i) choice of representative—EE should chose who represents them; ER may provide list of where to get them

ii) fees for representation—should be worked out b/w rep and claimant, but can also be part of remedy

iii) access to info.—the EE’s rep. should have access to most of the same info. as the ER

b) Mediator and Arbitrator Qualifications

i) roster membership—should be established on a non-discriminatory basis, diverse by gender, ethnicity, background, experience, etc

ii) training

iii) panel selection—kinda like jury selection for arbitrators and mediators

iv) conflicts of interest—must disclose previous relationships

v) authority of the arbitrator—should be bound by applicable agreements, statutes, rules and regulations

vi) compensation—impartiality if parties are responsible for different amounts

c) Scope of Review—should be final.  Can be overturned for a “manifest disregard of law.”

c. The extent of judicial review of the arbitrator’s awards—ensures that the arbitration decision reflects an appropriate understanding and interpretation of the relevant legal doctrines.

V. Combining and Applying the Basic Processes

A. Introduction

1. Litigation risk analysis—breaking down a dispute into its component parts and trying to assess the likelihood of favorable and unfavorable outcome for each branch of this decision tree.

2. Med-arb—mediation followed by arbitration

3. Minitrial—combines an abbreviated hearing-type presentation followed by an interest-based negotiation between the principals, as well as the possibility of a rights-based evaluation by a neutral presider.

B. Hybrid Processes

1. Variants of Arbitration

a. Arbitration of Disputes about Contact Terms and Final Offer Arbitration

1) Although parties use arbitration to resolve disputes about interpretation of Ks, they rarely use them for what the terms of new K should be.  

2) Collective bargaining is the most widespread use of interest arbitration.   It’s sometimes mandated by law.  

3) Also used in the resolution of salary disputes especially in baseball.

4) Risks:  chilling effect on bargaining process

5) Final-offer arbitration—the arbitrator may not compromise but must choose the final offer of either one party or the other.  The idea is that he will select the most reasonable offer, so the offers start out reasonable.  Studies show it has less chilling effect.

b. Arbitration Under a “High-Low” Contract—adjudication w/the limits of recovery and loss bounded by agreement of the parties.

1) The parties retain their rights to appeal on liability issues, but not on damages.

2) Advantage:  it reduces the risk to both sides by converting a “win-lose” situation into a “partial win-partial lose” situation.  The P is protected against the risk of no return; the D is protected against he risk of staggering liability

3) Advantage:  it minimizes the time spent on trying and preparing to try damages, eliminates appeals on damages, and it establishes a cooperative atmosphere that may itself lead to settlement.

4) Disadvantage:  parties must try the damages

c. Med-arb—mediation followed by arbitration

1) At first, the neutral functions as a mediator and if it fails, the same neutral functions as an arbitrator.

2) Advantage: 

a) efficiency—you don’t have to educate another neutral for the next process.  

b) Parties will be reasonable b/c they know that there will be a final decision

3) Disadvantages:

a) parties are likely to be less candid in first stage

b) it’s a possibility that if it goes to arbitration, the neutral will have info. that a normal arbitrator wouldn’t have

4) Some parties use two and have them flip roles.  This way candor in mediation is encouraged.  But it also makes the whole process more expensive and possibly longer.

2. Minitrial—combines an abbreviated hearing-type presentation followed by an interest-based negotiation between the principals, as well as the possibility of a rights-based evaluation by a neutral presider

a. Most often used in business disputes.

b. Consists of summary presentations made by attys for each party to a panel consisting of a neutral advisor and high-level executives w/settlement authority.

c. Afterwards, the executives negotiate.  If not settlement, get the neutral to predict the outcome of litigation.

d. Elements:

1) The parties voluntarily agree to conduct the trial and can terminate it at any time.

2) The parties negotiate and sign a “protocol” or procedural agreement that spell out the steps and timing of the process.

3) Prior to the trial, the parties must informally exchange key documents, exhibits, summaries of W’s testimony, and short introductory statements in the nature of briefs.

4) The parties select a neutral advisor who has no authority to preside over the minitrial.  A lot of times this is a former judge.  Sometimes he’s looked at as a mediator too.

5) At the minitrial itself, the parties’ lawyers make concise, summary presentations of their best case.  The rules of evidence do not apply.  They last on average 2 days.  

6) Most minitrial agreements specify that the entire process, including both any statements made in the course of the minitrial and the opinion of the neutral supervisor is confidential and inadmissible in any subsequent proceeding.

3. Summary Jury Trial—an adaptation of the minitrial for cases in which the parties want more direct information about likely jury reaction than they would receive from the prediction of a minitrial neutral advisor.  

a. Takes place in court w/a  judge or magistrate presiding and an advisory jury, drawn form the regular jury pool, in the jury box.

b. Jury is not told their role is advisory until it’s over.

c. You kinda put on a small trial w/items from discovery.

d. If the parties agree on the verdict, it’s entered.  If not, it’s not.

e. It’s very costly and is used for those trials expected to take long amounts of time to try or those types of issues that are so novel that a prediction of what a jury might do is difficult to make.

4. Ombudsman—public official appointed to hear citizen complaints and conduct independent fact-finding investigation, w/the goal of correcting abuses of public administration.

C. Recommending a Process for a Case

1. Lawyers

a. The trend has become more mandatory.

b. M.R. 1.4—a lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decision regarding the representation.  Some courts have held that he duty to explain the matter includes the duty to communicate settlement and explain advantages and disadvantages.

c. HA and CO have laws saying Ls must discuss ADR w/their clients.  NJ has the duty to inform clients of it.  TX L Creed says you must advise them about ADR for settling disputes.

2. What Process Should the L Use?

a. Three basic questions:

1) What are the client’s goals and what dispute resolution is most likely to achieve those goals/

2) If the client is amenable to settlement, what are the impediments to settlement and what ADR procedure is most likely to overcome those impediments?

3) Once you’ve decided on a process, again ask what are the goals and what is the public interest?

b. Some Considerations

1) If a dispute involves the run-of-the-mill tort claim that raises no novel legal questions, then some form of simple adjudication like arbitration should be used.

2) If it’s a novel tort claim—go to court.

3) If parties have an ongoing relationship—mediation 

4) If public vindication is the goal, you probably want to go to the courts.

5) A form of third-party vindication is available through the minitrial, summary jury trial, and early neutral evaluation.  B/c these are not binding, it may not always satisfy the vindication.

6) If the client just wants to get the opinion of a neutral concerning the merits of a claim just to prove they have a strong claim and is entitled to reasonable settlement—any nonbinding evaluative procedures like minitrial, summary trial, neutral evaluation will work.  Choosing among these depends on goals and the extent each will likely overcome the barriers of settlement.

7) If someone just wants undesirable conduct to stop—use mediation.

	Extent to Which Dispute Resolution Procedures Satisfy Client Objectives

	PROCEDURES

	
	Nonbinding
	Binding

	Objectives
	Mediation
	Minitrial
	Summary Jury Trial
	Early Neutral Evaluation
	Arbitration, Private Judging
	Court

	Minimize Costs
	3
	2
	2
	3
	1
	0

	Speed
	3
	2
	2
	3
	1
	0

	Privacy
	3
	3
	2
	2
	3
	0

	Maintain/Improve
	
	
	
	
	
	

	Relationship
	3
	2
	2
	1
	1
	0

	Vindication
	0
	1
	1
	1
	2
	3

	Neutral
	
	
	
	
	
	

	Opinion
	0
	3
	3
	3
	3
	3

	Precedent
	0
	0
	0
	0
	2
	3

	Maximizing/Minimizing
	
	
	
	
	
	

	Recovery
	0
	1
	1
	1
	2
	3

	
	0=Unlikely to satisfy objective
	1=Satisfies objective somewhat

	
	2=Satisfies objective substantially
	3=Satisfies objective very substantially


c. Impediments to Settlement and Ways to Overcome them

1) Poor Communication—Mediation

2) Need to Express Emotions—Mediation

3) Different View of Facts—Mediation, Arbitration, neutral evaluation

4) Different Views of Legal Outcome if Settlement is not Reached—Mediation, Neutral evaluation, Minitrial, Summary Jury Trial

5) Issues of Principle—Evaluative techniques won’t work; Mediation

6) Constituency Pressures—Mediation, neutral evaluation

7) Linkage to Other Disputes—Mediation; evaluative processes

8) Multiple Parties—Mediation

9) Different Lawyer/Client Interests—Mediation, maybe neutral evaluation if neutral plays mediatory role

10) The “Jackpot” Syndrome—Minitrial, Summary Jury, Neutral evaluation

	Likelihood that the ADR Procedure Will Overcome Impediments to Settlement

	
	PROCEDURES

	Impediment
	Mediation
	Minitrial
	Summary Jury Trial
	Early Neutral Evaluation

	Poor Communication
	3
	1
	1
	1

	Need to Express Emotions
	3
	1
	1
	1

	Different View of Facts
	2
	2
	2
	2

	Different View of Law
	2
	3
	3
	3

	Important Principle
	1
	0
	0
	0

	Constituent Pressure
	3
	2
	2
	2

	Linkage
	2
	1
	1
	1

	Multiple Parties
	2
	1
	1
	1

	Different Lawyer-Client Interests
	2
	1
	1
	1

	Jackpot Syndrome
	0
	1
	1
	1

	0=Unlikely to overcome impediment
	1=Sometimes useful in overcoming impediment

	2=Often useful in overcoming impediment
	3=Most likely to be useful in overcoming impediment


3. Courts

1. In determining whether or not a court should require ADR, answer these questions;

a. What are the barriers to settlement?

b. How can they be overcome?

c. What’s the public interest?

d. Will the public be better served by a court decision or private settlement?

e. Can both parties negotiate effectively?

2. Court imposed obligations to use ADR

a. MN—in medical malpractice cases, the parties are required to meet and discuss the feasibility of using ADR to solve the dispute

b. OR—the court selects a process, but a party can escape by filing a written objection

c. NH—each party must select an ADR process; if they do not agree, they must participate in the least binding or least expensive process selected

d. MN—special education cases, if a parent selects mediation, all other parties must participate.
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