Professional Responsibility

Baker – Fall 2000

· What are the “Ethics Rules” and why do they matter?

· “Professionalism” and the Economics of Ethics [xxiii-xxvi, SOM 1-23]

· Abstract

· Professional responsibility

· Profession – typically self regulating

· Suspect from society – closed, mysterious 

· Law governing lawyers

· Legal ethics

· Relationship with economics?

· Subtopics

· Agency

· Fiduciary duties

· Three theories for this course

· Wal-mart theory – Lawyers can be counted on to do what’s good for business – what’s good for their clients.

· Even without regulations

· Good for business (will give you your money back if you don’t like it)

· TWO EXCEPTIONS

· because lawyers are people, they may not always be rational – need regulations during these times

· substance abuse

· drug abuse

· emotional abuse

· sometimes lawyers will have judgments to make – and may keep the client in the dark. – sometimes client isn’t in a good position to protect themselves

· Ex. large settlement – needs to be divided up – client not in a position to protect against the lawyers judgment

· Lawyers are people.

· Incentives – money, public recognition, etc also drive lawyers

· Lawyers not better or worse people

· indistinguishable from people in other profession 

· respond to the same incentives – money, improving lives

· have flaws like regular people

· Practice of law can be stressful, boring – so are other professions.

· Legal ethics is not an oxymoron.  

· Lawyer jokes are disturbing.  There is nothing unethical about being a lawyer

· Lawyers are agents who act on behalf of the client.  If a client asks lawyer to do something unethical, it is the act that is not good, not the people (lawyers)

· need to separate actions of lawyers from the lawyers themselves

· Lawyers provide a service – people give you money to get a service

· contingent fee basis – gets most critism but, lawyer is bearing a risk – if the client doesn’t win, the lawyer gets nothing and is not reimbursed for his expenses.  He has also foregone other possibly cases

· Lawyers are a transaction cost – 

· Ex. you expect to pay more when dealing with a dealer than a non-dealer

· Lawyers add value – they save the customer’s time and money.

· This improves society

· People like the security of a dealer.  Even though more expensive – people still come.

· Does it make more sense to have Micheal Jordan try to deal with his legal problems (same for surgeon)

· Direct correlation between lawyers and level of civil rights in a situation.

· View that public interest lawyers are good and private lawyers are not as good

· Some suggest some people are better clients, nicer people, more vulnerable

· Other group already looks powerful

· Lawyers who make less money are better than lawyers who make more.

· Professionalism vs. Crass Commercialism (Business)

· Law as a business

· Problems

· profit

· less for what’s right

· self-interest vs client’s interest

· access to legal services

· lack of regulation

· Law as a profession

· Special training needed.

· Clients can’t evaluate the quality of the services they receive

· Because of the asymmetry – clients must trust the service provider.

· we put a burden on the service provider to watch out for the interests of the clients.

· Potential conflicts of interest

· Regulate themselves

· Similar to car repair people – 

· We must trust them – we don’t know that much about repairs

· Can argue it is a profession or a business

· Only people of similar training can judge whether the conduct was appropriate.

· Refering to the good ole days

· They were statesman

· Their word was good enough

· BUT only a certain class of society practiced law

· they grew up knowing each other

· understanding of a closed us vs. them relationship

· clients harmed by this because not all the harms may be remedied

· like internal investigations

· less competition

· lower quality goods at higher prices

· newcomers

· hurt by barriers to entry

· must get the training

· must find clients

· largely white men

· today, more diversity

· large numbers of people, can’t just call up your buddy and arrange a legal deal

· people have an interest in shutting the door once they get through.

· several states require new people to take their bar.



· What are the alternatives??

· Rule 8.05 TX displinary vs 8.5 stat book – compare

· GOOD EXAM QUESTION

· Source of the Rules [1-14]

· Ways to regulate

· Federal regulation

· Mixed group review

· attorneys

· lay people

· provide common sense

· common sense is often lacking in professional groups

· need to watch out for the type of people who want to be on these committees

· seen as less suspicious by public

·  danger if premeeting meeting

· Nothing – extreme

· Constraints on law practice

· Federal Constitution

· 1st amendment – freedom of speech

· 6th amendment – right to an attorney

· 5th amendment – due process protection – can’t just take away your license

· 14th amendment -  

· State Constitution

· State constitution thought to empower the highest court in the state to promulgate the rules

· Highest court gives this to the state bar

· Courts – 

· left to interpret the rules, codes of conduct

· Interpret the constitutional provisions

· State bars

· ethics committees

· interpret the bar rules with opinions

· advisory opinions

· not binding precedent

· could still get in trouble if follow, but courts are less likely

· American Bar Association

· no authority

· articulates model codes

· Lawyers in Texas look to

· US Constitution

· Texas constitution

· Texas Supreme court

· has the authority to regulate the profession

· not explicit – traced to Art 2, Section 1

· “there will be a separation of powers with a judicial department”

· provides inherent powers that are the source for the regulatory authority 

· Board of Directors

· Code of Professional Responsibility 

· 1908 first ABA Code

· 1970 code adopted in virtually identical form by all states

· 1983 model rules – not every state has adopted  - and more variation

· a 2000 code is in the works

· ALI – American Law Institute

· Choice of Law Problem

· Lawyers don’t know which rules to follow if working in a different state

· Which one do we follow? 

· Where you are admitted to bar

· But many admitted to several bars

· location of court

· many matters don’t get litigated

· location of client

· problem if your client is a corporation

· what if multiple clients

· predominant effect of attorney’s conduct

· ABA Statutes p444

· Look to where you are admitted

· If you are practicing elsewhere, then the rules of the location of the court

· clearly has a predominant effect in another jurisdiction – look to the rules of that jurisdiction

· Texas Law

· different from the ABA Statute

· Does the Texas one seem better or worse

· What would your ideal rule look like

· VERY GOOD EXAM QUESTION

· AND what would you change about the law

· Choice of Law – no problem

· Only one state involved – follow that state’s law

· Two obvious choices but the PR rules are the same for that area of law

· Choice of Law – 4 possibilies to solve problems 

· Large number of possibilies of being in compliance in on jurisdiction is actionable in another

· ABA Statutes p444 vs. TX law

· Lawyer might not know where his predominant effect is

· Gets different advisory opinions from the various jurisdictions

· Rule 8.5 doesn’t solve this problem

· What if choice of law laws differ?

· Anti-Death Penalty – Bates 102 – Thursday 7:00 PM

· Bar in general is not sympathetic 

· Rule 8.5 – rules applied to attorneys licensed in that state – if not licensed in that state, treated differently than the licensed attorney.

· Texas Rule 8.05 - 


· Looking at conduct

· in this or another jurisdiction if misconduct under 8.04

· if it was a bad thing under TX law, but you did it in LA, you can still get in trouble in TX

· what if licensed in other state ? even if okay in LA are you in trouble with TX bar

· Client solicitation 

· Unusually large number of successful π’s attorneys in the state.

· Title 7 of TX rules governs rules for advertising

· Massive disaster

· if going to do a large mail out, must go through the bar

· if doing an advertisement from another jurisdiction, but aimed at people in this jurisdiction, and intended to secure business for this state – you are subject to action.

· Getting Clients

· Marketing Legal Services [891-933]
· Getting clients

· Go to firm that has clients

· Work for the Government

· Work as inhouse counsel 

· Lots of inhouse attorneys

· If hanging out own shingle

· Up until Bates – you couldn’t advertise – not even like on page 894

· You were allowed to put your name, attorney, address and phone number in phone book

· Six reasons against lawyer’s advertising

· Effect on professionalism

· Dangerous word – “professionalism” – damage need for money and selflessly to serve.

· Supreme courts says no connection between trust and the amount the attorney is making.

· Many people associate price with quality

· Many people associate wealth with success

· Allows people to find out what services are available and how to get service

· inherently misleading nature of attorney ads

· effect on administration of justice

· undesirable economic effects

· effects on quality of service

· enforcement difficulties

· Virginia pharmacy case – 

· ban on price advertising for pharmacy

· said Virginia law violates first amendment

· good result for economy

· underlying notion that info. Is a bad thing.

· Public ignorance is not bliss

· Supreme court pointed out state bar runs clinic with standardized services for set fee

· Doesn’t take unusually smart person to figure out when they require something more than the standard service

· Why is state bar working against the attorneys? – Keep question in mind.

· would stir up litigation….

· SC says that the assertion of rights is not a bad thing.

· Bar attorneys are happy because their firms have enough litigation

· SC could have argued people aren’t eager to spend money and sue unless they have to.

· Useful to have information to decide whether it is worth fighting for.

· undesirable economic effects of advertising

· advertising costs are passed onto the consumer…

· total cost of product is price + search costs

· your time is not free… could be spent doing something else

· maybe lower cost – more work, lower cost

· price drop because advertising increases competition

· consumer aware of how many lawyers are out there and what kind of prices they can get.

· Bentham study compared eye glass jurisdictions – one no proh. On advert and one with absolute…. One with no prohib (lots of advertising) eyeglasses cost 25% less

· Cost of advertising probably less than cost to attorney to get business without advertising.

· Cause shoddy work…. No, people who advertise do the same work as those who don’t advertise – some studies indicate successful people can afford to advertise – 

· Indicates they are still in business.

· People who are going to do shoddy work are going to do it regardless of whether they can advertise or not.

· Standardization can be good… Someone who does the same service over and over get better at it.

· Difficulties of enforcement for regulation

· System like TX where you can advertise but must show to the Bar for approval

· Other lawyers will fight against those that false advertise.

· Court mentions seven restrictions on advertising

· False, deceptive, misleading

· Illegal transactions

· Regulation of quality of service

· Restraint on in person solicitation

· Can require warnings or disclaimers for potentially misleading adds

· Reasonable time, place, and manner restrictions

· Special with regard to electronic media

· Similar medical personnel restrictions on advertising

· No in person

· Keep advertising, we may want to see

· No fixed price adds

· Bates decision

· not true blanket prohibition 

· phone book

· office signs

· Vs Ohio – 1978 – in person solicitation

· what differences between in person solicitation that require different reqs

· disadvantages relative to print ads

· vulnerable (maybe drugged)

· mass disasters – mass torts

· less visible

· coercion

· experts at persuasion 

· adverse selection – regarding who is likely to seek out – these lawyers showing up are probably not doing a good job – otherwise would have enough business.

· Public appearances – make the profession look greedy – eager.  Doesn’t reflect respect for the tragedy.

· advantages relative to print ads

· evidentiary concerns

· getting witness statements early

· photos of the scene

· BUT – presumably, police are also out there getting statements and pictures

· more able to protect your rights

· economic advangages – BUT adverse selection

· Cases – Bates and Ohralik are the extremes

· Bates

· Print ads for routine services

· Zauderer

· Shapero

· Ohralik

· In person solicitation

· Most concerned with 

· Circumstances of the situation pose a danger to the client.

· Aspect of pecuniary gain – back to professionalism

· exception for pro bono work

· when money leaves the equation, less worry

· privacy concerns

· undue influence

· consumers need some time to be able to walk away

· maintaining standards in the administration of justice

· client’s judgment not at his peak

· lawyer’s judgment may lapse in pursuit of money – footnote 19, pg 898 – 

· Prof thinks this is a bad argument. 

· Remedies

· Propholactic rule

· ban – don’t allow the behavior – even though some may cause no damage

· Court prefers

· Because of likelihood that there will be harm

· No clear disadvantage for the person to wait

· Prob with combination of lack of visibility and lawyers persuasive tactic

· Attorney discipline 

· only if there is “actual proved harm to the solicited individual”

· okay for CPAs – not attorney

· CPAs are not trained in the art of persuasion

· courts don’t have backing for this statement

· Clients of CPAs are sophisticated business persons 

· Most of the transactions have basements for comparison – they’ve had one before

· Circumstances lend themselves to rational determinations

· Invasion of privacy is not a concern  - attorney at bedside vs. two people in business attire in an office

· Tomorrow 

· Finish this material

· Solliciatation of clients by special interest attorneys

· Section 7 all about solicitation

· as long as there is some prior relationship, in person may be okay

· isolates when a lawyer’s main motive is pecuniary gain.

· a member of a nonprofit organization can contact its members – they have already come to you by joining your organization.

· look at type of speech involved

· commercial speech

· political speech

· Courts allowing states to ban types of commercial speech – not political speech.

· Central Hudson – 1980 – p903

· 4 prong test

· is the speech covered by the first amendment

· not false, deceptive, or misleading

· not propose illegal transactions

· does the government regulation advance a substantial interest

· is the interest being advanced by government regulation being directly advanced

· are the means of advancing the governments interest more extensive than necessary.

· Zauderer case

· Ad distinguished from Bates ad because it contains distinguishing features – describes legal problems and advice

· Court argues

· overreaching

· invasion of privacy

· undue influence

· outright fraud

· regulatory difficulties

· They also argued there will be more litigation – court said this was okay.

· no need for a broad prophylactic rule – have state review ads before they go out

· TX has this rule for any type of advertisements

· continent fees are sometimes separate from expenses – so when advertise we don’t collect unless you win – need warnings and disclaimers.

· O’Conner – said this advertisement is like a free sample – but these are more harmful

· Argue professional services are confusing and diverse so they can’t judge quality of the advise

· Prof – they wouldn’t have idea without sample

· Prof – as compared to what… why is someone worse off for having been told something instead of nothing.

· Shapero Case

· targeted direct mailing

· give more attention to letters addressed to you discussing a particular situation

· mailings are more efficient

· court – an outright ban is not necessary – having ads (letters) reviewed is enough.

· in TX you have to tell the person how you found out about them.

· require the word “advertisement” on the outside and the inside

· increases likelihood it will be trashed.

· must submit letter and envelope to the bar

· not allowed to look like a legal document

· Dissent – 

· Prof Disagrees with dissent

· O’Conner goes to substantial government interest

· P916 – promoting the high ethical standards that are necessary in the legal profession

· P917 – concern with economic success

· With ban – have a concrete reminder of why it is important for lawyers not to regard themselves as a trade

· Preserve the profession as a profession – prof – what does that mean?

· Florida bar case – 

· lawyers who solicit accident victims by mail are prohibited from soliciting for 30 days after the accident – now a federal law.

· Prof – good reasons for 30 day waiting period

· Victims are vulnerable.

· In major disasters – everything that can really be done is being done.

· If public thinks this is a bad idea, why would a law firm do this  - wouldn’t they follow public opinion?

· No, lawyers are people who know that there are some people who are going to bite.  

· These people are vulnerable – more likely to get help.

· Ex. – Airplane crashes are automatic settlements

· Went for it case between Targeted mail and in person solicitation

· “Solicitation” by Public Interest and Class Action Lawyers [933-944]

· How dist In re Primus – ACLU vs very successful π’s attorney who says that 80% of my winnings go to ACLU?

· Attorney discovers idea for a lawsuit – but needs a client – otherwise no standing

· ACLU going to non members

· Should ACLU be treated differently from other attorneys in these issues?

· ACLU argues it has an even stronger 1st amendment right

· Before, (Bates) – commercial speech being restricted

· ACLU also argues that it is not making any money – except for attorney’s fees which go to the organization

· its attorneys just get a salary

· ACLU argues it is providing a service

· Court allows ACLU’s solicitation

· but puts in time, place, and manner restrictions

· Rehnquist dissent has a hard time distinguishing ACLU from other attorneys

· says all attorneys can argue they are providing a valuable service to their clients

· what if attorney agrees to give all of his earnings to the ACLU – how can they be distinguished?

· ACLU – class actions and mass actions mailings must be approved by Texas bar – getter degree of court involvement – and therefore more protection.

· Two handouts Tx Rule 1.01 and pg 20 in stat book

· and Rule 1.05 compare to Rule 1.6 in stat book

· p33 problem.

· The Attorney-Client Relationship

· Confidentiality [23-60]

· Competence

· Texas Rule 1.01 – if not competent, 

· have another attorney who is competent supervise you (with client’s permission)

· or if its an emergency – limit your advise to the circumstances

· such as hearing that is the next day… 

· when you are the best they can get

· if neglect a legal matter

· Compared to Rule 1.1 (model rules p20)

· Competence & preparation reasonably necessary

· broader

· Confidentiality

· Anything privileged is covered by ethical requirements

· Even a court can’t force you to reveal privileged info

· Stay privileged even if someone else knows

· BUT some ethical coverage is not privileged

· Ethical can’t be voluntarily disclosed (but in absence of court order, you may not disclose)

· even if privilege is lost, ethical is still to keep secret

· Texas Rule 1.05

· (b) – lawyer shall not knowingly make disclosures

· separate confidential from unprivileged information

· (4) – reveal confidential information (privilege and unprivileged)

· sometimes a lawyer is obliged to reveal to other clients what the other clients are settling for.

· (c) (8) to rectify consequences of a client’s illegal acts in which lawyer’s services were used (not in model rules)

· clearly establish, likely to commit, likely to result in death or serious harm to another person – lawyer shall reveal info to prevent client from committing the act.

· Compared to Rules 1.6, 1.8(b), 1.9(c) (model rules)

· P33 – Suicide potential (suicide is a crime in most states)

· Why is there variation in the laws?

· Some don’t matter (like what side of the road to drive on)

· For most ethical rules it does matter

· reasonable people can disagree

· like “knowingly”

· some say creates loopholes, litigation

· some say why punish if didn’t know

· Confidentiality rules

· Vindicates the trust the client has in his attorney 

· Encourages disclosure of the truth by the client

· if attorney knows truth, can better assist

· hard to get client to tell you the truth

· Can give more sound legal advice 

· Perez v. Kirk & Carrigan

· Company provided legal council come to driver in hospital (also tell him that they are there to help him) – bus driver revealed everything

· Suit for breach of fiduciary duty and claim for damages for breach 

· Other side argues that driver never paid a fee – court says fee payment not required – can establish confidentiality even on free advice – can also sue if that advice is false

· Even on consultations and you decide you’re not the right person, you have established relationship – can even prevent you from representing the other side.

· Perez, Upjohn, Samaritan case

· Attorneys turn his statement over to the District Attorney

· Perez claims they breached fiduciary duty

· Attorneys defend themselves by saying that he never paid us – he wasn’t our client 

· Court says this is irrelevant – there are many cases were attorneys aren’t initially paid.

· Also say because third parties were present during statement, he didn’t intend it to be a confidential statement

· Court says this affects privilege – court can’t order the information to be disclosed – but it still violated the ethical privilege.

· Further – they lied to client by implying that the statement would be privilege – attorneys must keep their clients apprized of the status of the communication

· Attorneys also argue that Perez has no provable damages – and therefore there can be no breach

· Related to ARCE case (9-0) decision – breach of fiduciary duty even in the absence of demonsratable harm can result in total fee forfeiture.

· Court in this case says there was harm – embarrassment, he does have claim for damages

· Result – 

· Don’t lie to client – don’t misrepresent the status of your communication – if someone enters the room, you must notify client as to the change of confidentiality of the communication

· Upjohn Co. v. United States

· Involve corporations as the clients (entity clients)

· Individuals concerns may be different from corporation’s

· Foreign payments to foreign governments

· Tests

· Control group test (lower court in Upjohn)

· says privilege only applies to small core group that “controls” the corporation

· not applicable to other employees, other communications

· problematic

· meant to suggest officers of the corporation

· but these aren’t the only people who are responsible for acting on behalf of the corporation

· different aspects of relationship – attorneys giving advice to the corporation – seems reasonable, but

· attorneys are also trying to get information

· employees giving the information may not be in the control group

· like janitor told to destroy documents

· Subject matter test (Supreme court in Upjohn)

· look to the communication not the speaker

· as long as communication relates to the company’s duties, and the employer knows that they are giving information to an attorney who is going to give legal advice to the corporation

· draw distinction between lawyer giving advice, and lawyer receiving information

· say control group test is too narrow – only about attorney giving advice to people who can act on it.

· control group test focus is too narrow – even low level employees can embroil the corporation in legal difficulties

· control group test frustrates the purpose of the privilege

· it discourages low level employees from giving information to the attorney

· court is concerned that information be freely accessible to attorneys in order that they can give good advice

· also concerned with uncertainty of “control group” – how deep does the control group

· Functional test (Samaritan Foundation v. Goodfarb)

· court doesn’t like control group or subject matter test

· intermediate test – functional test

· if you seek out legal advice as an employee and you are asking about activities related to your job… the court says you are within the scope of the privilege.

· Employee interest 

· also, company initiated investigations - communications must concern the employee’s own conduct within the scope of his employment and must assist the attorney in giving advice to the corporation related to the employee’s conduct.

· says control group test is underinclusive

· says subject matter test is overinclusive – conceals too much

· if subject matter relates to duties (very broad scope) – is covered by subject matter

· not the behavior of the employees that is at stake (in certain cases) – they are witnesses – must be separated from actors

· important to treat entities as much like an individual as possible.

· Test

· If the employee is communicating with the attorney at the request of the corp.  if that employee’s conduct didn’t give rise to the source of liability, then that employee is a witness

· Nurse statements – fact witnesses

· What is at issue is the report of their statements – the actual deposition didn’t take place for two years (parents focused on getting child healthy).

· Attorney’s want the interview of the nurses right after the incident

· Doctor statements – privileged

· Under the subject matter test – nurse statements are privileged

· under the control group test – nurse statements are not privileged

· under functional test – nurse statements are not privileged

· Will any of these three tests prevent information from getting to an attorney?

· Will attorneys be deterred from asking certain questions?

· Information that is not privileged is discoverable.

· attorneys will not be interested in writing up reports of their interviews

· they may have conversations, but won’t write anything down.

· In certain cases, may not even have the conversations…

· In general, don’t want to generate evidence for the other side.

· Will employee’s “forget” – not be interested in providing full disclosure?

· Employees know that anything they say will be accessible by the other side

· Worried that they may lose their job

· Best advice – start at the core of the liability and work outward – that way you’ll know when you’re getting close to getting unprivileged information

· Privilege Exceptions

· Self defense by the attorney

· Client sues the attorney (mal practice, breach of fiduciary duty, report to the bar,…)

· could also be sued, reported, etc by third parties and attorney gets to reveal

· Rule is reasonable necessity – can’t just tell all… attorney must believe the information being revealed is necessary to defend themselves

· Waiver by the client

· Look at several factors

· was client under duress

· was client fully informed

· etc

· Two types of waiver

· express – gives information at trial, etc

· HOWEVER, if disclosure is inadvertent, like accidentally turning over a document to a reporter. 

· If get it back quickly, etc… can still be privileged

· Or in large law firms or corporations that accidentally leave privileged documents in documents being given to the other side

· not privileged

· implied

· Billing records

· Information about your representation is protected only if it is a communication 

· three exceptions

· legal advice exceptions

· clear that disclosure of billing records will implicate client in the activity for which client sought advice

· last link exception

· information would implicate client by being the last link in a stream of evidence.

· for example, a bill for a meeting with the attorney that occurred while the client said he was in the Bahamas

· key information would be disclosed if billing information was disclosed

· discussed with client X….. is in the billing records

· billing records are dangerous – must give client enough information so they don’t feel they are being ripped off, BUT don’t include so much info that the billing records could help the other side

· Crime/Fraud exception

· Not privileged (although may be ethically protected) when the client has consulted the lawyer to further a crime or fraud.

· Sometimes the attorney isn’t aware they are facilitating a crime – but if can be traced to the crime, not protected

· Exception is closely monitored – court must determine that the communication was in fact in furtherance of the crime

· Non-attorney exception

· Client must be talking to attorney or para-legal (or someone working under the direction of the attorney)

· HYP – at party, talking to attorney – you’re friends…. Giving information about trouble you are in…

· just because you are talking to an attorney, doesn’t mean you’re communication is privileged (has to be your attorney)

· also you’ve generated a witness (the attorney) against yourself

· as an attorney, you probably want to stop the conversation

· as an attorney, you are not the “keeper of all secrets” – you could be deposed on this information…

· the motivation must be for the seeking of legal advice and there must be some understanding that there is an attorney-client relationship

· Exceptions to privilege 

· Handout for Rule 1.05

· Attorney’s self defense (for any wrongdoing – civil and criminal)

· subsection c and d(2) authorizing defense

· also for defense of attorney’s employees

· Client’s waiver

· under subsection b(2) and b(3)

· Collecting fees

· subsection d(2)

· Crime-fraud 

· subsection c(7) – prevent client from committing crime

· Attorney client privilege requires a client

· Past HYP at cocktail party – no automatic attorney client privilege 

· see subsection (a) requires a “representation”

· have some duty to inform client he should not be speaking about these matters with you because a relationship doesn’t exist

· Client Autonomy [60-69;70-76;85-93]

· Client Autonomy

· Tension between client who is theoretically in charge and the attorney who is the more knowledgeable.

· Can’t always get the client’s input

· For example, we don’t want client making minute to minute decisions during a trial.  Want attorney to conduct the trial as best as they can.  Clients biggest decision is in picking an attorney.

· However, most cases settle.

· Attorney is the agent for the principal (client)

· Principles governing this relationship found in handout – Rule 1.02

· A lawyer shall abide by the client’s decisions

· Ex. Hateful neighbors – one comes to you because other is encroaching 1 inch.  Client wants to sue even though settlement is best.  Have to go with client’s wishes… like pouring ketchup on French cuisine 

· Can’t threaten to withdraw….  “do what I say or I’ll leave” 

· However, as an attorney, you should bring in rationality, even though you must inevitably carry out client’s wishes.

· As long as not illegal or unethical

· Especially in

· Subsection a(2) – whether to accept settlement

· Subsection a(3) – what plea to enter

· Doesn’t cover smaller decisions like whether to object during trial.

· Tension comes in defining exactly what areas are within smaller decisions..

· need to enter into an agreement with client to define scope of your responsibility (retainer agreement) – define subject matter

· for example, if hired for a divorce, don’t want to be sued for malpractice with regard to a tort suit

· prevents client from getting false sense of security that attorney is going to take care of everything

· client is held responsible for the bad things your attorney does.

· See Taylor case (pg 62)

· Holding – because lawyer is acting on behalf of the client, the client is responsible for the attorney’s behavior

· Selection of attorney is important part of what you do as a client

· Can bring a mal practice suit or ineffective assistance of counsel (although ineffective assistance of counsel is almost impossible to win)

· Brennan in dissent thought this holding went too far

· Wants distinction between a tactical error and misconduct

· misconduct is never a legitimate choice – when the attorney performed this action, they knew it was wrong

· client is not in position to consent to attorney misconduct

· court should be able to sanction attorney in these cases.

· tactical error is something we know only from hind sight – you had several options and you chose the wrong one

· client may also be bound for attorney’s conduct even in cases where attorney didn’t have authority

· for example if attorney settles without client’s permission… as long as other party thought that attorney had authority to settle, the settlement will be final

· client can sue for mal practice

· often this is a problem when attorney convinces other side they can get client’s approval.  Then they brow beat client to settle

· OR when attorney turns down a settlement without consulting client… for example in the movie Civil Action, John Travolta never got clients’ permission to turn down settlement offer.

· Can get paper authorizing attorney to settle for at least X, then turning it down or accepting without talking to client is okay.

· Even then, still a good idea to get clients permission

· Client is heavily dependent on attorney’s advice.  Client gets advised at to what their claim is worth and then asked to sign a settlement authorization.  There is no check… most client’s don’t get a second opinion.

· Client’s typically should settle for 40% of what a jury will award and attorneys typically get 1/3 of the 40%. 

· Attorneys are advised to write up any changes in settlement value to the client at the time the client changes their mind

· client’s are often bound by the attorney’s admissions…

· if they go against the client’s wishes, they aren’t bound, but client has to prove this.

· Generally unsuccessful at appealate level

· More successful at trial level 

· fiduciary relationship is separate from the principal-agent relationship

· trust and confidence with the client

· attorneys are at the high end of the fiduciary duty

· obligations arise only after the relationship is formed

· most common claim is that attorney profited from information from client.

· Anytime attorney engages in a transaction with the client, the law assumes the attorney had undue influence – three arguments 

· Client has begun to depend on the attorney

· Attorney may have acquired information about the client that gives the attorney an upper hand in negotiations between the attorney and client

· Client is generally not in a position where they are free to change attorneys

· economic cost 

· physiological cost

· Relationship - 


· Principal – agent

· Fiduciary 

· Doesn’t mean you should substitute your client’s judgment with your own

· Client autonomy

· Retainer agreement

· Responsible for attorney misconduct

· May have a cause of action

· Responsible for tactical errors

· Decision to settle

· Can’t not tell the client that an offer has been made

· Class actions – sometimes one person holds out – offer 300k before fee, says he will accept 250k after fees – you want to settle, but if you do they will tell everyone else – you have the right to stand firm – and you should – offer to take to trial

· Responsible for attorney’s admissions

· Writing, open court, concessions – client is bound

· If attorney is egregious, client may have action, but the case stands

· Attorney’s duties

· No self dealing

· Attorney has the upper hand – client can’t just walk away – too expensive monetarily and psychologically.

· What about IPO’s – offer lawfirm a % of the stock

· most of the time this is not a problem – fee agreement

· but if attorney offers additional “investment” opportunity – not okay – client feeling trapped

· court asks why are you looking to your client for a partner – why not a non-partner  - presumption that you are taking advantage of them 

· to protect yourself – draw up a fee agreement – can even suggest that client take fee agreement to another lawyer

· if determined there was self-dealing – lawyer is required to give up their gains – may not necessarily go to the client.

· Advise client 

· Attorney may know implications of the deal that the client doesn’t know

· Ex. – if on welfare and get mass tort settlement – can affect welfare – but can put money in a trust to keep welfare – good to advise client to contact an attorney to get protection

· Tie into retainer agreement – even if you limit your dealings in the retainer agreement – if you are unreasonable courts won’t care.  For example, put in the few sentences to inform them of other implications.

· Nichols v. Keller case (p70)

· if have worker’s compensation claim, may have other claims that are relevant

· attorney should advise client that they should talk to someone about these other areas

· court found mal practice that attorney didn’t advise client as to other remedies/statute of limitations, etc

· Communicate with client

· Returning phone calls

· not returning phone calls can get you into trouble – many lawyers get into trouble for not returning phone calls

· they are entitled to talk to you

· sometimes people want someone to talk to about their problem

· some law firms use web sites to convey information – especially when have a large client base – like class action

· also about attorney receiving information from the client

· especially important information

· also sometime people use legal system just to be heard

· Inform client

· Important to convey imformation – esp in important situations

· settlements

· plea offers

· let client know strengths and weaknesses of the case

· litigating is expensive – client has right to know

· client is entitled to know when you have messed up and that they may want to talk to an attorney 

· but this doesn’t generally happen

· but in best interests to admit to client mistake – they need to get an attorney and try to settle – if try to settle without the client getting another attorney – you can get into much more trouble than the initial mistake

· Model Rule 1.2 (pg 28) – obligated to follow client’s objective and consult with the client concerning the means (means is not covered by Texas rule 1.02)

· Follow client’s explicit instructions

· Assuming they are not illegal or unethical

· Olfe v. Gordon (p85) – 

· gave instruction that would only take a first mortgage (difference is that the second mortgage doesn’t recover until the first mortgage is covered)

· misrepresentation to the client

· failure to carry out the client’s instructions

· court found mal practice

· attorney held liable for the damage caused by not following the explicit instructions of the client and with necessary speed.

· Believing that your actions are in the best interests of the client.

· Breach of fiduciary duty is usually a tort claim

· Client gets to decide whether they want to appeal – even if don’t want to or are busy

· To be “lawyer”; not “guardian”

· Attorney’s Duties

· Let Client decide

· Appeal

· sometimes attorney gets larger % of verdict if goes to appeal (like 40% before, 45% after)

· Settle

· Informed consent

· Attorney  

· what would a reasonable attorney think it was important to tell the client

· if attorney deviated from this standard… could be found liable

· Client

· Or – what would a reasonable client need to know to make the decision

· bulk of the time there isn’t much a difference between what information should be traded.

· probably better served to take the client centered approach to defend yourself from liability.

· at a minimum continually offer to provide information

· perspective of speaker vs the client….

· Diminished capacity (client) (extreme measure)

· Attorney

· more likely to question client’s decision

· role of the attorney vs role of the guardian

· very different roles

· attorney – job to advocate the client – as determined by the client – even if attorney feels they are not doing the right thing

· your job to protect the rights of the client no matter if you disagree with the client’s decision

· Guardian

· needs to be able to determine which areas the client can make good decisions and what areas client isn’t thinking clearly in.

· often this person is another legal council 

· Texas Rule 1.02 (g) – if and when attorney is feeling uncomfortable – go to the court and the court will appoint someone to be guardian ad litem. – shall take this action

· Model Rule 1.14 (p151) – “only when the lawyer reasonably believes that the client cannot adequately act in the client’s own interest” – may take this action

· Fees - 


· Attorney allowed to shave fee

· But attorney doesn’t have to 

· Never treat a client differently than other members of the group -  for example that last person to settle

· The other clients will find out

· Could face mal practice suit from others

· If a client doesn’t want to settle, offer to take to trial.

· Not allowed to release the client’s name to other clients

· The Lawyer’s Autonomy [76-85]

· Means v. Ends

· Attorney in charge of means

· even with means, want to keep the client in the loop

· can get valuable information from your client

· client has to live with the result

· never allow the zealousness of your representation get you in trouble

· keeping client informed is good for business

· less likely to sue you at the end

· typically consulting with your client results in higher awards – but there are diminishing returns – and also possibility that it’s the better lawyers who consult with their clients

· Client in charge of the ends

· Jones v. Barnes (78) – court appointed counsel to bring the appeal for criminal.  Attorney brought three good appoints.  Δ wanted other issues to be brought in.  Attorney decided against them (not frivolous, but diluted three main)  Client sued under 6th amendment to effective assistance of counsel for being able to raise every conceivable argument client wants to raise.

· “Consult” / “Assist” counsel 

· “effectiveness” vs “dignity” & “autonomy”

· Loyality & Conflicts

· Concurrent Conflicts [69-70; 201-206; 255-267; 271-284]

· Group Litigation [267-271, SOM 24-121]

· Successive Conflicts [295-332]

· Entity Representation [499-524]

· Attorney Fees/ Financing Legal Services [127-186; 192-197; 186-192; SOM 122-130]

· Terminating the Attorney-Client Relationship [93-96; SOM 131-139]

· Remedies for Professional Failure

· Malpractice/Breach of Fiduciary Duty [689-733; SOM 140-160]

· Other Grounds for Liability [733-752]

· Discipline [752-792]

