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Civil Procedures Outline for 1st Semester

I. Background

A. Overview

B. Development of Procedure

II. Pleading and pretrial procedure

III. Asserting Claims and Defenses

A. Alternative Views of the Role of pleadings

1. Inform the defendant that they have been sued

2. Follow Form 9 by implying every element

3. Include express allegations of plaintiff’s claims—Reduces the risk of judges dismissing the complaint

B. General rules of pleading—Rule 8
1. Rule 8(a)
a. pleading for relief should contain a short statement of the claim that requires relief

b. a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him to relief

c. however, the claim must give the defendant fair notice as to the subject of the plaintiff’s claim and the grounds on which it rests

d. the claim must include some discussion of the facts that gave rise to the claim

e. Form 9 provides the norm for pleading

2. Reasons to plead with specificity:

a. Rule 26(a)(1)(A) and (B) encourages by giving discovery incentives—if a party is sufficiently specific in the complaint, that party may gain initial disclosure of discovery information that is relevant to the complaint

b. Defendant must admit or deny the specific allegations in the claim.

c. Provides jump for informing the judge on your case.

d. Complex cases may need specific pleadings.

e. Some courts require pleading with specificity.

3. Case—American Nurses Association—Nurses alleged that the hospital was discriminating against them in their paying practices.  Hospital filed 12.b.6. motion.  Granted.  App ct reversed stating that ANA only needed to file a complaint with enough specificity to enable the parties to determine the preclusive effect of a judgment disposing of the claim.

C. Pre-answer motions—Rule 12

1. Rule 12(b)

a. Basics

i. Viewed as defenses and objections to the complaint

ii. An alternative to answering the complaint.  This is huge b/c answering the complaint may require admitting damaging allegations.

iii. Can be made in a pre-answer motion or in the answer

b. Categorization of 12(b) defenses

i. the court is powerless to oversee case

A. Rule 12(b)(1)—lack of subject matter jurisdiction

B. Rule 12(b)(3)—improper venue

C. Rule 12(b)(2)—lack of personal jurisdiction

D.  “fatal” defenses in that they can lead to dismissal if one of them is upheld by the court

ii. defects in the procedure

A. Rule 12(b)(4)—insufficiency of process

B. Rule 12(b)(5)—insufficiency of service of process

C. Rule 12(b)(7)—failure to join an indispensable party

D. Provides a mechanism to flush out preliminary problems and resolve them before getting into the substantial work of the lawsuit.

iii. to challenge the substantive merits of the complaint

A. Rule 12(b)(6)—motion to dismiss for failure to state a claim

B. Another “fatal” defense.  However, the plaintiff can amend the complaint to state a claim.  If the 12(b)(6) is in a pre-answer motion, need not get permission from the court.  If it is in the answer, the adversary must get permission from the court.

2. Waiver of defenses

a. Rule 12(g)—Consolidation of defenses—a party who makes a motion under this rule may join with it any other motions authorized by this rule that the party then has available to him.  If a party makes a pre-answer motion under this rule, he must include in it any defense then available to him under Rule 12(b)(2)—(5) or 12(e).  Any of these defenses is waived if it was available and omitted from a pre-answer motion.

b. Disfavored defenses—Rule 12(h)(1)—If a party does not make a pre-answer motion, he must include any defense he has under Rule 12(b)(2)—(5) in his responsive pleading or in an amendment to it permitted by Rule 15(a) as a matter of course.  If he fails to do so, the omitted defenses are waived.

i. Types

A. Personal jurisdiction—12(b)(2)
B. Insufficiency of process—12(b)(4)
C. Lack of venue—12(b)(3)
D. Insufficiency of service of process—12(b)(5)
ii. Policy arguments

A. If the defendant suffered any prejudice from these preliminary defects, she should become aware of it when the complaint is served upon her.

B. If these objections were not required to be raised early, the court might begin to adjudicate the disagreement only to learn that the court had no right to do so.

C. To avoid a defendant’s use to spring on the plaintiff at the last minute.

c. Favored defenses—Rule 12(h)(2)—A defense of failure to state a claim or failure to join a party may be raised by pre-answer motion under Rule 12(b).  If omitted from a pre-answer motion, these defenses may be raised in any pleading permitted or by a motion for judgment on the pleadings or at the trial on the merits.

i. failure to join an indispensable party—12(b)(7)
ii. failure to state a claim—12(b)(6)
d. Lack of subject matter jurisdiction—12(b)(1)—if at any time, it appears as though the court lacks SMJ, the case should be dismissed

3. Rule 12(b)(6) specifically
a. Basics

i. motion to dismiss for failure to state a claim

ii. only the complaint can be considered in evaluating this motion

iii. challenges the substantive merits of the complaint

iv. asserts that even if the plaintiff were to prove all the allegations in the complaint, she would not be entitled to any relief

b. In use

i. The Supreme Court has held that a complaint should not be dismissed unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.—Conley v. Gibson
ii. The pleadings must be liberally construed in favor of sustaining the complaint.

iii. The party alleging the complaint will virtually always be given at least one opportunity to amend the complaint to state a compensable claim.

iv. Celotex court argues that with the advent of notice pleading, the motion to dismiss seldom fulfills the function of getting rid of unmeritorious claims and it has been replaced by SJ.

c. Policy arguments

i. More economically efficient than SJ.  Saves court and adversary resources.

ii. Allows for parties to frame their arguments better.

iii. Gets rid of the truly frivolous claims that the law does not compensate people for.

4. Rule 12(c)

a. motion for judgment on the pleadings

b. can only be filed after the answer is submitted 

5. Rule 12(e)

a. motion for more definite statement—can only be made before the answer is given

b. granted only if the claim is so unintelligible that the defendant cannot figure out whether to admit or deny the complaint

6. Rule 12(f)

a. Motion to strike

b. Can only be made b/f the answer is filed if in response to the complaint

D. Defendant’s answer

1. Contains—Any defenses to the complaint (perhaps, 12(b) defenses), any affirmative defenses, response to the plaintiff’s claims, any counterclaims the defendant raises—asserted to seek affirmative relief.

2. The plaintiff is usually not required to file a pleading admitting or denying the defendant’s defenses

3. Exception—Rule 7(a)—the court may require the plaintiff to file a reply to an affirmative matter

E. Amending Pleadings

1. Rule 15(a)—a party may amend the party’s pleading once as a matter of course at any time before a responsive pleading is served or, in other circumstances.  Leave to amend shall be freely given when justice so requires.

a. A pre-answer motion is not a responsive pleading.  A person can amend in response to a pre-answer motion without permission from the judge.

b. If amendment is asked for after responsive pleading, the court examines:

i. bad faith—an intent to mislead or deceive another

ii. prejudice—a disadvantage to the party opposing the amendment

iii. undue delay—lack of diligence that is blameworthy

c. The greater the lack of diligence in seeking amendment, the less prejudice that must be shown.  Bad faith without more is a sufficient ground to grant a motion to deny leave to amend.

d. Beeck v. Aquaslide—Plaintiff injured on defendant’s water slide.  After admitting that water slide was theirs, defendant realized that the slide was not his but that it was a knock-off.  Defendant filed motion to amend.  Ct. granted this motion. The Doctrine of Fraudulent Concealment tolls the statute of limitations if the responsible party conceals his identity.

2. Rule 15(b)—if issues not raised in pleadings are tried by express consent of the parties or by implied consent of the parties, those issues should constitute permitted amendments to the pleadings

a. To determine if there has been implied consent:

i. actual notice of the injection of the matter

ii. adequate opportunity: to litigate and to cure any surprise

iii. failure to object to an unpleaded issue is a clear presentation of implied consent

b. This amendment is usually done after trial.  Pertains to amendments to conform to the evidence.

c. Moore v. Moore—Custody battle between parents.  After trial, plaintiff moved to have custody, child support, attorney’s fees, and separate maintenance considered by judge.  Ct ruled that child support, attorney’s fees were tried by implied consent

3. Rule 15(c)—addresses whether a pleading can be amended after the statute of limitations has run (relation back)

a. 15(c)(2)—as long as the additional claim relies on the same basic set of facts, it can be amended.

b. Rule 15(c)(3)—allows a party to amend pleadings in the case of a misnomer

i. notice

ii. no prejudice in maintaining a defense on the merits

iii. knew or should have known

iv. mistake

c. The Doctrine of Fraudulent Concealment tolls the statute of limitations if the responsible party conceals his identity.

IV. Attacking Pleadings

A. Conforming to the pleadings—evidence which is not pertinent to the issues raised by the pleadings is immaterial and it is error to allow the introduction of such evidence

B. Motion for summary judgment—Rule 56—tests substantiality of claims by addressing merits

1. Basics

a. Moving party entitled to summary judgment if and only if:

i. no genuine issue of material fact

A. an issue is genuine only if a reasonable jury can find either for the plaintiff or the defendant

B. determining if a genuine issue of material fact exists—Rule 56(c):

I. pleadings, depositions, answers from interrogatories, admissions on file, and depositions can be used—pleadings can only be used to frame the issues.  Answers can only be used if they contain admissions.

II. Discovery products used in motion for summary judgment must be in a form that is admissible at trial

ii. moving party entitled to judgment as a matter of law (no reasonable jury could find for the NMP)

b. If SJ is equally compelling to grant and deny, the judge must deny.

2. General Rule—Celotex –Written by Rehnquist—Defense-oriented view

a. Moving Party with the Burden of production at trial

i. First, MP must produce overwhelming evidence that would compel a reasonable jury to find for them.  MP must show that there is no genuine issue of material fact.

ii. Then, NMP must impeach evidence

A. Two ways to impeach evidence: contradiction and proving that a witness is bias, lying, unaware (2nd part may not be correct)

B. If the testimony is uncontradicted and otherwise unimpeached and the NMP could easily rebut the evidence but doesn’t, the NMP can’t defeat the motion for summary judgment

b. Moving Party without the Burden of Production at Trial

i. Moving party must fulfill initial responsibility

A. This can be done by pointing out the holes in the NMP’s case.

B. no need to negate the opponent’s claim—credibility is an issue for the jury at the persuasion stage

C. MP may discharge this responsibility by representing that there is no admissible evidence on record that would permit a reasonable jury to find for the NMP

ii. Non moving party must produce admissible evidence that would permit a reasonable jury to find for it

A. Must show that he has legally competent evidence upon which a jury could resolve the factual issues in his favor.  Rehnquist suggests that the evidence need not be in admissible form (probably meant for minor errors)

B. Aligned with BOP required at trial

C. must produce affirmative evidence

c. Court’s reasoning in Celotex
i. the language of Rule 56 supports the idea that no affidavits need be introduced to satisfy initial responsibility—weak argument

ii. to rule otherwise would be inconsistent with the court’s power to initiate the summary judgment motion, or granting summary judgment sua sponte—to find otherwise would make it difficult to determine who has the burden if the court initiates the summary judgment proceedings

iii. the role of summary judgment in a notice pleading system is to get rid of unmeritorious claims before they get to trial

d. Alternative views of summary judgment

i. Will Call View—Addresses the quality of evidence that must be produced to satisfy the NMP’s BOPT

A. Introduced by Rehnquist but took on a life of its own.  It is being used in a manner that Rehnquist never intended.  Originally, it was meant to apply to minor flaws.

B. admissible evidence need not be presented by NMP

C. evidence, if put in the proper form, will satisfy the NMP’s BOPT, as long as the evidence is: 1) reducible to admissible evidence and 2) there is a representation to put it in a proper form

ii. Brennan’s view (dissent)—believes that the MP must do more to satisfy initial responsibility.

A. To satisfy initial responsibility, MP with BOPT must: 1) introduce affirmative evidence that negates an essential element of NMP’s case, or 2) demonstrate to the court that the NMP’s evidence is insufficient to establish an essential element (affirmatively show lack of evidence)

B. requires MP to take thorough discovery to make sure that there is no evidence in the record that would meet the NMP’s BOPT

C. defines the record more broad than Rule 56 does

D. demands considerably more from a MP than does the Defense-Oriented View

iii. White’s View

A. similar to Brennan’s view

B. confines the summary judgment record to those things included as evidence under Rule 56
3. Summary judgment meets evidence standard

a. Basics

i. Three standards of proof: preponderance of the evidence, clear and convincing evidence, and beyond a reasonable doubt

ii. Burden of production is a jury control device in that, if the BOP is not met, the question will not go to the jury or will be taken away from the jury

iii. Determining the inferences that are permitted from indirect evidence is a judge issue.  

iv. Judge cannot consider direct evidence because this is a determination for the jury to make.  The weighing of evidence is purely a jury question.

b. General Rule

i. The quantum and quality of evidence is directly proportionate to the standard of proof.  The higher the standard of proof, the stronger the inferences must be to satisfy requirements of SJ.  

ii. Direct evidence is always strong enough to meet the party’s BOPT.  The judge must accept the direct evidence as true b/c credibility is an issue for the jury.

iii. Provides that SJ is decided on the same standard as is JMOL—no reasonable jury could find for the NMP.

iv. Judge can’t weigh the evidence in the same way the jury measures the evidence.  The judge determines if a jury could reasonably find for the NMP.

c. Exceptions—often, courts are hesitant to grant SJ when personal knowledge and state of mind evidence is at issue

d. Anderson v. Liberty Lobby—Plaintiff sued defendant for libel.  Defendant filed a motion for SJ.  At trial, plaintiff had the BOPT by clear and convincing evidence standard.  Court found that the permissibility of evidence should be linked to the burden of proof.  Judge must accept the direct evidence as it is and is allowed to infer from the indirect evidence.

4. Former Rule for SJ—Adickes v. Kress—Adickes, a white teacher accompanying black children, was refused service at a local restaurant and was subsequently arrested for disturbing the peace.  She sued under a civil rights act.  Claimed conspiracy between owner of restaurant and police.  Restaurant moved for SJ.  Plaintiff had burden of production at trial.  Ct found that they had a responsibility to negate each element of plaintiff’s claim.  They didn’t do it.  Motion denied.

a. No longer good law.

b. A MP w/o BOPT

i. First, negate the non-moving party’s claim

ii. Then, NMP may introduce evidence

c. Arguments against Adickes—puts an unfair burden on the MP b/c it shifts the burden of production.  Sometimes, a MP cannot possibly produce the evidence needed to negate the NMP’s claim.

d. Arguments for Adickes—The MP is usually the defendant which has more resources than the NMP and to even the playing fields, we should put more burden on the MP.

5. Options after a motion for summary judgment is filed

a. Rule 56(f)—if affidavits are unavailable for a good reason, a judge may deny the motion for SJ or may grant a continuance

b. Rule 56(c) and (e)—authorizes party to produce evidence in the form of depositions for summary judgment

6. Policy arguments for summary judgment

a. designed to allow early resolution of cases in which the plaintiff meets the minimal burden to plead the elements of a compensable claim, but cannot prove one or more of those elements

b. provides a needed avenue for resolution of cases in which the parties agree on the underlying facts but disagree as to the legal implications of those facts—used to determine the law

c. One of the principal purposes of SJ is to isolate and dispose of factually unsupported claims or defenses.  SJ is a docket-clearing device.

7. Policy argument against summary judgment—may force a make or break decision when the argument has not been fully developed.  The counter arguments to this is that the discovery should have been done by this time (nothing left to develop) and if it wasn’t a continuance can be granted.

C. Sanctions for parties with fraudulent pleadings—Rule 11—tests the substantiality of claims by authorizing sanctions.

1. Applies only to written representation in front of the court.

2. Denials of factual contentions must be warranted on the evidence

3. Subjects litigants to potential sanctions for insisting upon a position after it is no longer tenable and by generally providing protection against sanctions if they withdraw or correct contentions after it is brought to their attention.

4. Does not apply to oral representation that is not backed by a paper that is filed.

5. Requirements

a. Attorney makes a reasonable inquiry

b. Attorney has 21 days to amend the claim or withdraw the claim if the opposing party files a Rule 11 motion.

c. Attorney cannot amend or withdraw the claim if the court issues a requirement to show cause.

6. Intricacies

a. If an attorney in good faith files an answer denying factual information, the attorney does not need to correct the unintended errors but that attorney cannot later advocate that position in a written or oral capacity.

b. A client can only be sanctioned if the attorney is sanctioned.

c. If a client tells the attorney lies, and after a reasonable inquiry, the attorney believes these lies, the client cannot be sanctioned under Rule 11.

d. Rule 11 is not meant to police clients.

7. Business Guides v. Chromatic Communications—Business guides suspected defendant of copying part of their magazine.  Plaintiff brought suit.  Attorney had not done a reasonable inquiry to make sure that the claim had a basis.  9 or 10 claims were without warrant.  Issue—does Rule 11 provide for sanctions of represented parties for not making a reasonable inquiry into the truth of accusations?

a. Holding—this rule is only meant to provide sanctions for attorneys who do not do a reasonable inquiry.

b. Other sanctions will penalize the plaintiffs.

D. Evidence

1. Two types of relevant evidence

a. direct—eyewitness testimony about a fact question

b. indirect—requires an inference to be drawn between the witness’s testimony and the facts in question

c. court not required to credit direct evidence over indirect evidence

2. Ways to present evidence

a. testimony

b. documentation

3. Federal Rules of Evidence

a. Rule 602—a witness must have personal knowledge of circumstances relevant to the matter

b. Rule 901—requires authentication as a condition precedent to admissibility.  Documents must be authenticated to be introduced into evidence

c. Rule 401—defines relevant evidence as evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence

i. evidence which satisfies this rule is not always admissible

d. Rule 801(c)—defines hearsay as a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

i. ex: A testifies as to what B says regarding an accident between C and D

ii. many exceptions to this rule.  Ex: admissions of a party opponent

V. Adjudicating Claims and Defenses

A. Jury Trial

1. Basics

a. Juries decide factual issues in common law courts—money damages given

b. Judges decide factual issues in equity courts

c. In US, there are not separate courts for claims of equity and of common law.

i. An individual could bring a suit in the same court, either as an equity suit or a legal suit.

d. If a jury trial is not demanded at the appropriate time, the party loses the right to a jury.

e. Equitable clean up—as long as there is a claim of equity, the suit can be brought in equity without a jury.  If a suit in equity was filed, incidental legal remedies could be awarded.  No longer good law.

f. Merger

i. on the advent of the FRCP, the same procedure is used for either type of case

ii. legal and equitable claims are now available in one action

iii. merger has shrunk the scope of equity by effectively dispensing equitable claims

g.
Equitable claims vs. legal claims

i. Collateral estoppel forbids a different decision on the same issue by the same trial.

ii. Equitable claims can be decided first and then legal claims can be decided in the same trial.  Under the theory of collateral estoppel, if an issue is decided by the judge in one way, it cannot be decided by the jury in another

2. Right to jury

a. 7th amendment provides for the right to a jury trial for suits at common law

i. applies only to federal courts

ii. most state guarantee a right to a jury trial

iii. there is no right to a jury trial in a purely equitable suit

iii. creates a preference to a jury

b. General rule

i. If the legal and equitable issues have facts in common, a jury must decide those facts.  This means that judges do not make equitable decisions until the common facts are determined.

ii. Courts may bifurcate a trial to decide equitable issues before legal claims.  That is, in cases where not doing so would cause irreparable harm.

iii. Beacon Theaters—Beacon notified Fox that it considered Fox’s clearance K’s to be in violation of antitrust laws.  SC said declaratory judgment is a legal claim and an injunction should not estop Beacon from resolving it.  Laid out the general rule above.

A. Declaratory judgments are like chameleons that can be either equitable or legal depending upon the facts and circumstances of the situation.

B. Factual issues common to legal and equitable claims must be tried to the jury.

C. Only applies to multiple claims in the same suit.

c. In complex cases, a party has the right to a jury.

i. Procedural innovations have made equity unnecessary in some cases and has broadened the right to a jury.  For example, in the case of an accounting, a complex judgment, a master may be appointed to assist the jury.

ii. Dairy Queen—reaffirmed Beacon Theaters.  Accounting, a historically equitable claim, has become a legal claim that the jury may decide.  Explicitly states that the equitable clean-up doctrine is no longer good law.

d. 3rd party suits

i. Traditionally, derivative suits have been considered equitable.  However, this is no longer the case.

ii. When deciding whether there is a jury trial, the court should look at the character of the substantive claim rather than the procedural device by which the claim came into the court.

iii. Ross v. Bernhard—further expanded the role of juries.  In the case of a derivative suit, a historically equitable suit, the court decided to allow it to be a legal suit b/c the claim was of a substantive nature.

e. The right to jury trial and subsequent suits

i. General Rule—The 7th amendment does not prevent a judge from applying facts properly decided in a bench trial to a subsequent suit involving the same fact pattern.  That is, if a judge decides a factual issue appropriately, those facts can be applied to a subsequent suit—Parklane v. Shore—In this case, a party is not entitled to a jury trial on the overlapping facts.

ii. Exception—In the case when a party alleges multiple claims, a party cannot be bound by collateral estoppel where but for the court’s mistake in dismissing the legal claim, the party would have been entitled to a jury trial.  That is, if a party sues on legal and equitable claims, and the legal claims are mistakenly dismissed, when the appeals court reverses the dismissal, the suing party is entitled to have the suit heard by a jury—Lytle v. Household 

f. Many state courts have rejected the Beacon approach.  Texas allows for a jury for equitable and legal claims.

3. Selecting jurors

a. Basics

i. 14th amendment applies equal protection of the law

ii. Although the equal protection clause does not apply to the federal government, the courts have read in a 5th amendment equal protection component.  This allows equal protection principle to apply to the federal government—Boiling v. Sharpe 

b. Voir dire—process of questioning and selecting jurors.  Has the effect of making a jury less representative of the community.

c. The prevention of discrimination in jury selection is based upon promoting the equal protection of potential jurors and not on the right to a fair trial.

d. Two types of challenges of jurors:

i. Challenge for cause—can be used when the law presumes bias in a juror or when a juror is biased.  Unlimited number of challenges.

ii. Peremptory challenge—generally, can be used without justification.  Purpose of peremptory challenge is to allow a party to eliminate a juror that he thinks will be bias but that he cannot demonstrate a high enough bias to prove a challenge on cause.

e. Historical development of the law

i. A prosecutor’s use of peremptory challenges on the basis of race cannot be used in criminal cases—Batson v. Kentucky 

ii. This rule was applied to civil cases in Edmonson v. Leesville.  Ct reasoned that the use of the peremptory challenge implicates the government and therefore it was unacceptable.

iii. Later cases applied it to the criminal defendant’s use of peremptory challenges as well.

f. Determining discriminatory conduct

i. pattern of conduct

ii. voir dire questions

g. Proving discriminatory practices

i. Prima facie case

A. show that juror is member of a cognizable racial group and that other party has tried to get rid of your group

B. show that the jury selection process permits “those to discriminate who are of a mind to discriminate.”

C. Raise an inference that the other party used the peremptory challenges to exclude the person from the jury based upon race

ii. Discriminating party must come forward with a race or gender neutral explanation

iii. Then, the court will determine whether the party challenging strike met the burden of persuasion.  Because the burden of persuasion is a fact issue that the judge decides, it is hard to reverse.

4. Allocation of Power between judge and jury

a. Determining what a reasonable person would do is a question for the jury—Sioux City v. Stout 

i. By using a reasonable person standard we are trying to determine what the community thinks is reasonable.  The jury is representative of the community and they are most qualified to determine the community’s sentiment.

b. The law/fact distinction just serves to characterize who is best qualified to make a decision—If the jury is making the decision, it is a question of fact.  If the judge is making the decision, it is a question of law.

B. Challenging verdicts

1. Basics

a. Types of verdicts

i. general verdict

A. can be viewed as a black box

B. jury decides defendant’s liability and the amount of the liability and no other information is given

C. most common form of verdicts

D. provides the jury with a tremendous amount of discretion

E. The court cannot determine if the jury followed the jury instructions in reaching their conclusion

ii. special verdict

A. Texas uses special verdicts

B. Jury states what it found in more specific terms

2. Jury misconduct

a. Rule 606(b)—upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations…except that a juror may testify on the question whether extraneous prejudicial information was improperly brought to the jury’s attention or whether any outside influence was improperly brought to bear upon the juror.  Nor may a juror submit an affidavit not in accordance with this rule.

i. a juror may testify as to external influences

ii. does not apply to juror testimony before a verdict is delivered

iii. provides the jury with significant autonomy b/c they cannot be compelled to divulge the mental processes by which they came to their decision.

iv. Gives the jury the ability to disregard the jury instructions to make their decision.  However, a safeguard against this is the judge’s role in deciding whether there is sufficient evidence to go to the jury

b. Tanner v. US—After a criminal trial, the defendant learned of jury misconduct that included drinking and using drugs during the trial proceedings.  Defendant moved for a new trial on the grounds of juror misconduct.  Ct used Rule 606(b) to reject motion for new trial.

i. Majority applies a broad interpretation to Rule 606(b) and applies the Rule to anything related to deliberation.

ii. Majority argues that drugs and alcohol are not outside influences.

iii. 4 policy considerations offered by court:

A. prevent harassment of jurors—jurors should not need to explain their decisions.  However, this can be prevented by allowing jurors to approach lawyers and not letting lawyers approach jurors.

B. Encourage frankness in deliberation

C. Finality of verdict—by allowing juror’s to testify, more verdicts would be overturned and there would be more uncertainty.  However, this works against the need for a jury decision to be fair and accurate.

D. Community trust—if we learned what processes the jury actually followed, we wouldn’t trust the juries any more.  Weak argument

iv. Dissent argues that the rule does not apply b/c it is meant to be restricted to only jury misconduct during the course of deliberation

v. The dissents’ opinion is probably consistent with the opinion of the framers.

vi. Woolley argues that admitting juror evidence would not be too burdensome b/c it would be rare for a juror to contact a lawyer.

3. Renewed Motions for judgment as a matter of law

a. Basics

i. Governed by Rule 50(b).

ii. The judge cannot consider the credibility of the evidence. 

iii. Formerly known as jnov motion.

b. Standard—A court may grant the motion if no reasonable jury could rule for the NMP.

c. Requirements

i. If a renewed motion, must be filed within 10 days of entering judgment

ii. May be brought only if the MP sought judgment as a matter of law at the close of all of the evidence.  

iii. If it is not brought at this time, you have forfeited your right to bring a jnov motion.

iv. If you forfeit your right to bring this motion, you can still move for a new trial.

d. Options for ruling on a renewed motion for judgment as a matter of law

i. Allow the judgment to stand—occurs if the judge rules that a reasonable jury could find for the NMP

ii. Order a new trial—should be used if the court thinks that the defect in the NMP’s proof can be corrected in a new trial.  This may only be given if the court believes that the MP is entitled to a renewed motion for judgment as a matter of law.

iii. Direct entry of judgment as a matter of law—should be used if the court thinks that the defect in the NMP’s proof cannot be corrected in a subsequent trial

4. Motion for a new trial

a. Basics

i. Governed by Rule 59
ii. When moving for jnov, it is always best to move for a new trial in the alternative b/c the criteria for a motion for a new trial is easier to satisfy.

iii. The grant of a new trial is a less drastic measure than is a motion for judgment as a matter of law

b. Standard

i. General Rule—Miscarriage of justice.  A motion should be granted if the judgment is against the great weight of the evidence
ii. Alternatives—A new trial may be granted if reasonable minds could differ.  13th juror—the judge substitutes his opinion for the jury’s opinion.

iii. In a motion for new trial, the judge can consider the credibility of the evidence.

iv. The court has much more flexibility in granting new trial b/c it is much less invasive on the role of the jury.

c. Requirements when a party moves for a new trial

i. May be moved with or without a motion for judgment as a matter of law

ii. Must be filed within 10 days of the entering of judgment

iii. If a party moves for jnov and a new trial, the court must address both issues so that if the jnov decision is later reversed, the grant of new trial will stand will stand.

A. Required by Rule 50.

B. Referred to as a conditional grant of a new trial.  If the jnov is reversed, the conditional new trial takes affect.

d. Requirements when court initiates

i. When can a court grant a new trial on its own initiative?

A. when considering a jnov motion

B. when there are procedural issues

C. when the verdict is against the great weight of the evidence

ii. Must be granted within 10 days of entry of judgment.  Only way a court can grant a new trial outside of 10 days is if it is done in response to a motion for jnov or a motion for a new trial that are filed within 10 days of entry of judgment.

e. Purpose

i. To correct irregularities or errors

A. Ex: admission of evidence that isn’t relevant, erroneous jury instructions, juror misconduct.

B. Exception—Rule 61—Harmless Error Rule—if the court concludes that the outcome would have been the same without the error, a motion for a new trial should not be granted.  HARMLESS ERROR RULE APPLIES TO ANY PROBLEMS ENCOUNTERED B/F, DURING, OR AFTER THE JURY TRIAL

ii. To correct insufficiency of evidence—Use great weight of the evidence standard

5. Motions by the verdict winner

a. Rule 50(c)(2) allows verdict winner to seek a new trial if a motion jnov has been granted.

i. Motion must be made within 10 days after entry of judgment
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