Legal Disclaimer: 

ihatelawschool.com takes pride in providing quality outlines to help make law school a little bit easier.   That being said, we make no warranties as to the accuracy of the information contained in such outlines.  Please use these materials at your own risk.  These outlines are all created by law students, and may have inaccuracies and do not purport to contain legal advice.  Additionally, if your law school allows outlines to be taken into exams, they may have a policy against bringing in materials not created by yourself or your study partners.  If your school has such a policy, you may not represent any of the outlines contained on ihatelawschool.com as your work.  Furthermore, all outlines contained within this site have been submitted to us by our users or are the creation of the owners of the site.  If you feel that one of your outlines is being used on this site without your consent, please contact us and we will gladly remove it from the site.  Your membership entitles you to download outlines contained in the Member’s Area for your personal use only.  No part of any of these outlines may be reproduced or redistributed to anyone else in any form without the written permission of ihatelawschool.com or their authors.  If it is discovered that multiple persons are utilizing a single account, that account shall be terminated at the sole discretion of ihatelawschool.com without refund. 

By using this outline, you agree that you have read and understand the above conditions of membership.  

Civil Procedures Outline for 2nd Semester

CHOOSING THE COURT AND LAW

A. Subject Matter Jurisdiction—Refers to a court’s authority to hear a certain type of case.

1. Federal Question Jurisdiction

a. Basics

1) Courts must have constitutional and statutory right to hear a case.

2) Article III, Section 2 provides that “the judicial power shall extend to all cases…arising under this Constitution, the Laws of the U.S….”

3) Title 28, US Code, § 1331 is the statutory “arising under” rule.  Grants the federal courts original jurisdiction in all “civil actions arising under the Constitution, laws, or treaties of the US.”

4) Lack of subject matter jurisdiction need not be raised by either of the parties.  It can be a court initiated motion.

b. Preemption, plagiarism, and incorporation

1) Sometimes, the federal government will completely preempt an area of the law, thereby making it entirely federal.  If the federal government intends to control an area of the law, even a state based cause of action will be heard by a federal court

· Artful pleading is a mechanism used to try to stay in state court.   It occurs when a party brings a claim based on a state law in a state court when the federal law preempts the state law.  Such a technique will not work.

· 3 Things to know about complete preemption: 

· Complete preemption allows removal to federal court

· Complete preemption is a limited exception to the functioning of the well-pleaded complaint rule.  The federal law need not be present on the face of the claim.

· Complete preemption does not require the claim to go to federal court.  It only requires that the federal law be applied to the claim.

2) Legislative plagiarism—occurs when a state legislature enacts a duplicate of a federal law into state law.  In such a case, the state is not incorporating the federal law because the state may interpret the law as it chooses.

3) Incorporation of federal law—occurs when the state law refers to federal law either explicitly or impliedly.  In such a case, the state court is bound by the federal court’s interpretation of the federal law.

4) Hybrid claim—a state created claim that incorporates federal law.  Hybrid claims satisfy the well-pleaded complaint rule because the federal law is an essential element of the claim.  However, they need not necessarily be tried in federal court.  

· Merrell Dow addresses whether the federal courts have jurisdiction over a hybrid claim.  The court decided that there is federal question jurisdiction only if the federal law that was incorporated contained a federal cause of action.

c. Development of the standard

1) Original ingredient—As discussed in Osborn v. Bank of the US. Marshall argues that federal courts have power to hear every case where the Bank is a party because there will always be a preliminary issue of whether the Bank has a right to sue.  Marshall argues that this question is an original ingredient that may be raised in every case.   No longer used.

2) Holmes Test—A suit arises under the law that creates the cause of action—American Well Works.  Took a hard blow in Smith v. Kansas City (shareholder sued to enjoin company from purchasing low grade bonds). 

3) Well-pleaded complaint rule—adopted in Smith v. Kansas City  

· Smith v. Kansas City looked only at whether the claim satisfied the well-pleaded complaint rule and whether there was a high government interest in adjudicating the claim.  The plaintiff did not have a federal C/A.  Holmes’s analysis is no longer used.

· Must ask, “Does federal law supply an essential element of the claim?”  The answer must be yes to have statutory arising under jurisdiction.

· Statutory “arising under” jurisdiction cannot be based upon the anticipation of a defense that is based on federal law.  It only applies to an element of the claim.  Louisville v. Mottley—an example of the application of the well-pleaded complaint rule.  To satisfy subject matter jurisdiction, the complaint may not anticipate a federal defense.  One of the elements of the claim must raise a federal question.

· Cannot be avoided by actions such as seeking a declaratory judgment (will make the defense raise a federal question but not the complaint).  The court in Skelly Oil says that we should look at what the suit would have looked like had the suit been filed as would be expected. 

4) Moore Test—Court overruled Smith and held that a hybrid claim that was state-created and involved a federal question did not arise under federal law.    
5) Merrell Dow Test—THE CURRENT STANDARD

· THE RULE—For a federal court to have federal question jurisdiction, the federal statute must be substantial.  One way of showing the federal law is substantial is to show that Congress provided for a private right of action.  Another way, which leaves wiggle room for the Smith decision, is to find the federal law to be very important to the claim.  This prevents the state court from causing the federal statute irreparable harm.

· Rationale—if Congress didn’t create a private C/A, then they probably did not intend that private individuals would be in federal courts asserting C/A.

· Definition

· Private right of action—occurs when a private individual has a right to enforce a provision of federal law. 

· The private right of action can be express or implied

· This rule is designed to decrease the number of cases that the federal courts must rule on.  Originally, there was no need for a federal private right of action.  This added element makes it more difficult to get into state court.

· In summary, Merrell Dow requires us to ask, “Does the federal law that is incorporated into the claim give rise to a private cause of action?”  The exception to this rule is if the federal law is substantial.  

2. Diversity Jurisdiction—§1332—Requirements:

a. Diverse citizenship—Governed by § 1332(a)

1) Requirements for citizenship

· Natural person must be both a US citizen and domiciled in a state.  

· The test to determine state citizenship is whether a party is domiciled in a state.  Domicile requires intent to remain in a state indefinitely and residence—Mas v. Perry 

· Artificial entities

· Corporations are a citizen of the state of incorporation and of the principal place of business.

· Unincorporated associations are citizens of each state in which a member is a citizen.

2) Diversity is between citizens of different states or citizen of a state and a citizen of a foreign country.  Note that a US citizen domiciled in another country has no state citizenship (and is not a citizen of a foreign country) and therefore, no diversity of citizenship.

3) Requires complete diversity between the defendants and the plaintiffs.  Every plaintiff must be diverse from every defendant—Strawbridge 

4) Under FRCP Rule 21, a party may be dropped from the suit by court order to insure diversity.

5) An amended complaint that removes a non-diverse plaintiff and is filed less than a year after the commencement of the suit may be removed to federal court (§ 1446(b))

6) It is not fraudulent to move to a state in order to gain diversity jurisdiction.  However, it would be difficult for the party to show intent to remain indefinitely.  

7) § 1441(b) prohibits a defendant from removing a claim to federal court if the defendant is a resident of the state in which the suit is filed

b. Amount in controversy exceeds the minimum as set out in § 1332(b) ($75000)

1) It is not the amount awarded that matters but the amount that is claimed in good faith.

2) Federal jurisdiction is not lost because a judgment of less than the minimum amount is awarded.

3) Claims can be aggregated.

3. Supplemental Jurisdiction—Governed by § 1367

a. Progression of the law

1) United Mine Workers Test

· freestanding claim

· state and federal claim must derive from a common nucleus of operative facts

· often satisfied when there is substantial factual overlap

2) Moore Test

· A state and federal claim must arise out of the same transaction or occurrence
· Transaction is defined as comprehending a series of many occurrences depending not so much on the immediacy of their connection but on their logical relationship.  Logical relationship is based on whether fairness and considerations of convenience and judicial economy indicates that the claims should be tried together.

b. Now, supplemental jurisdiction is statutorily provided in §1367.  To determine whether supplemental jurisdiction is appropriate, the court goes through a four step process:

1) Does the federal court have an independent basis for subject matter jurisdiction over the pendent (original) claim?  If yes, continue to step 2.

· §1331 for federal question jurisdiction

· §1332 for diversity jurisdiction

2) Does the court have a Constitutional power under Article III, § 2 to hear the supplemental claim—is it part of one constitutional “case or controversy”?  If yes, continue to step 3.

· Two claims are part of the same case or controversy if they derive from a common nucleus of operative fact, i.e., derive from the same transaction or occurrence.

3) Is there a statutory grant of power—codified in §1367(a) & (b)?  If yes, continue to step 4.

· §1367(a)—pertains to adding state law claims or a new party to the suit.  The original claim may be based on federal question jurisdiction or diversity jurisdiction.  If the claim is based upon diversity jurisdiction and a new party is added to the suit must look at §1367(b).  The district court has supplemental jurisdiction over all claims that are so related to claims in the action that they from part of the same case or controversy under Article III.  Uses the common nucleus of operative facts test.

· §1367(b)—provides limitations to supplemental jurisdiction.  Applies when the original claim is based solely on diversity—meant to address Owen Equipment v. Kroger. 

· No subject matter jurisdiction by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 (when joining frustrates the purpose of §1332)

· Rule 14(a)—claims against third-party defendants

· Rule 19(a)—neither a claim against a person to be joined if feasible nor a claim by that person comes within the supplemental jurisdiction in diversity-only cases.

· Rule 20—no supplemental jurisdiction for claims by plaintiffs against parties permissively joined under Rule 20.  

· Rule 24—claims by prospective plaintiffs who try to intervene under Rule 24 do not get the benefit of supplemental jurisdiction.

· No subject matter jurisdiction over claims: (when joining frustrates the purpose of §1332) 

· by persons proposed to be joined as plaintiffs under Rule 19(a)—when a party is joined as a plaintiff and seeking a claim against a defendant—Don’t need to know

· by persons seeking to intervene as plaintiffs under Rule 24—permissive intervention by a third party

· Note from class—does not prohibit supplemental jurisdiction when a party is permissively joined under Rule 20 as a plaintiff.  This is probably the result of sloppy drafting.

· There is a Rule 23 gap in § 1367(b) that allows federal courts to hear class action suits.

· Result of statute—where the core claim is founded solely on diversity, additional claims asserted by defendants are within the Court’s supplemental jurisdiction, but additional claims by plaintiffs are severely restricted.

4) Discretion—codified in §1367(c)

· §1367(c)—Provides when the court should exercise its discretion to prohibit the use of supplemental jurisdiction.

· The claim raises a novel or complex issue of State law

· The claim substantially predominates over the claim or claims over which the district court has original jurisdiction

· The district court has dismissed all claims over which it has original jurisdiction

· In exceptional circumstances, there are other compelling reasons for declining jurisdiction.

c. §1367(d)—Provides for the tolling of the statute of limitations.

4. Removal—governed by § 1441

a. Provides that a defendant may remove a case from state court to federal court only if it could have been filed in federal court.  

b. § 1441(b)—defendant may not remove a suit to federal court based upon diversity if the defendant is a citizen of the state in which the suit is filed.

c. The plaintiff is the master of the claim.

d. If the plaintiff relies solely on state claims, the suit may not be removed to federal court unless the area of law has been completely preempted.

e. Procedural Requirements

1) The defendant must file notice of removal in federal district court within 30 days of the complaint.  This applies to amended complaints that state a new claim that raises a federal question as well.

2) If there are multiple defendants, all must agree to the removal.

3) Notice must be given to the state court and the plaintiff when a removal is filed.

4) Once a removal is filed, it is automatically removed and it becomes the federal court’s case.  This means that the plaintiff must file a motion in federal court to bring the case back to state court.

A. Personal Jurisdiction—Refers to court’s authority to require a party to appear before it.

1. Basics

a. Collateral attack—Questioning the holding of a first suit by filing a second suit instead of an appeal.  Can be used if a party does not appear in the original dispute because of the first court’s lack of personal jurisdiction.

1) Risks of relying on collateral attack—if the court has personal jurisdiction, you have lost your chance to defend the case on its merits

2) Making an appeal to the state court that is hearing the original case is much safer.

3) If you do not know about the suit, collateral attack is your only option.

b. Res judicata—matters within the scope of a judgment may not be re-litigated

c. Full Faith and Credit Clauses

1) A court of one state must give full faith and credit to the court of another state—Article IV, Section 1

2) A federal court must give full faith and credit to the court of another state—28 U.S.C. § 1738

3) A state court must give full faith and credit to a federal court decision—Supremacy Clause. 

d. Voluntary appearance—any appearance in front of the court in which something other than the presence of personal jurisdiction is argued.

e. Long arm statute—statute that authorizes the court to exercise personal jurisdiction over people who otherwise would not be permitted in the court

f. Federal courts need authorization to assert personal jurisdiction.  Under FRCP Rule 4(k)(1)(A), a federal court has personal jurisdiction if the state court with general jurisdiction would have personal jurisdiction.  

2. Three types of personal jurisdiction:

a. in personam—jurisdiction over the person

b. true in rem—jurisdiction over the property

c. quasi in rem—gives courts the authority to enter a judgment up to the value of the property.  The property need not be related to the subject of the suit.  The suit must be against the property to begin with.

3. Development of the rule

a. Pennoyer v. Neff—important because it incorporated personal jurisdiction into the Due Process Clause of the 14th amendment.

1) Provided for two ways to obtain personal jurisdiction: a) service of process on an individual inside the state, or b) consent (a voluntary appearance, etc.)

2) Because of its inability to handle present day situations, it is no longer an effective standard (out-of-state motorists, out-of-state corporations, etc.)

b. International Shoe
1) To determine if a state court may exercise personal jurisdiction, the party must have:

· minimum contacts with the state, and 

· the exercise of personal jurisdiction must comport with traditional concepts of fair play and substantial justice
2) Standard goes from, “Is it there?” to “Is it fair?”

3) Provides for two types of jurisdiction (important because takes into account relatedness)

· General personal jurisdiction—if the activities of a party within a state are so continuous and substantial as to justify suit against it on grounds entirely distinct from those activities

· Specific personal jurisdiction—the commission of some single or occasional act of the party in a state sufficient to impose an obligation or liability on the party may be sufficient to render the corporation liable to suit because of the nature, quality, and circumstances of their commission

· Camelback Ski—The quality and quantity of contacts will depend upon the nature of the action brought and the nexus of the contacts to the subject matter of the action.  The more contacts with a state, the less relevant the specific contact needs to be.





c. World-Wide Volkswagon—introduced stream of commerce analysis to satisfy minimum contacts requirement

1) Suggests purposeful availment analysis to satisfy minimum contacts

· The defendant must make deliberate decision to affiliate with the forum in a meaningful way before they can be required to appear in their court.  When a corporation purposefully avails itself of the privilege of conducting activities within the Forum State it has clear notice that it is subject to suit there.

2) Suggests stream of commerce analysis to satisfy purposeful availment

· A state may exercise personal jurisdiction if a party delivers its product into the stream of commerce with the expectation that the product will be purchased by consumers in the Forum State.

d. Calder v. Jones—Establishes the use of the effects test to satisfy purposeful availment—intentional actions that are expressly aimed at a state submits a party to purposeful availment.

e. Kulko v. Superior Court—Purposeful availment may not be satisfied by the unilateral activity of one party

4. The law—Burger King—Reformulation of minimum contacts analysis (applies to in personam and quasi in rem jurisdiction):

1) Two requirements that must both be met to exercise personal jurisdiction:

· Authorized by state law

· Authorized by the state’s long-arm statute

· Consistent with Due Process Clause of the 14th amendment

· To evaluate, look at:

· Minimum contacts/Purposeful availment—Are there minimum contacts with the forum such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice”?

· Can establish general personal jurisdiction:

· Deliberately engaging in activities—Burger King
· Creating continuing relationships and obligations—Burger King 

· Benefits and protections of forum’s laws—Burger King 

· Stream of commerce—has most importance when products are at issue—WWV  

· Purposeful economic benefit

· Effects test—Calder v. Jones—if you know that injury will result in a certain forum, effects test is satisfied

· The closer the relation of contacts to the claim, the lower the standard is for satisfying.  

· Or, can establish specific personal jurisdiction:

· The minimum contact is very related to the claim

· Reasonableness—Does exercise of personal jurisdiction comport with notions of fair play and substantial justice?  To determine, look at several factors:

· Burden on plaintiff of going to another forum

· Forum state’s interest in adjudicating the dispute

· Plaintiff’s interest in obtaining convenient and effective relief

· Interstate judicial system’s interest in obtaining the most efficient resolution of controversies

· Shared interests of the several states in furthering fundamental substantive social policies

· Plaintiff has the burden of proving minimum contacts by preponderance of the evidence.

· If minimum contacts permits the court to exercise personal jurisdiction, the burden shifts to the defendant to show that the exercise is unreasonable.  Defendant’s case must be compelling.

· If minimum contacts does not permit the court to exercise personal jurisdiction, the burden stays with the plaintiff to bolster its case by showing the reasonableness.  Reasonableness factors may give added weight to minimum contacts criteria.  This has only happened one time (in BK).

· Woolley believes that the thrust of the court’s decision will always be based on satisfying minimum contacts.  Why?  Because it is very hard to show that personal jurisdiction is unreasonable.

5. Stuff that supplements the law, i.e. things that we should state on the exam

a. Asahi Metals
1) The Opinions in this case

· O’Connor’s opinion—placing a product into the stream of commerce without more does not satisfy minimum contacts.  Awareness that a product may end up in a state through the stream of commerce is not enough.  There needs to be purpose or intent to serve the market.

· Brennan’s opinion—Awareness of placing goods in the stream of commerce is enough to establish minimum contacts.

· Steven’s opinion—placement of product in stream of commerce may rise to the level of purposeful availment.  Should look at volume, value, and hazardous character of the components.  

2) Because there is no clear majority opinion in this decision, there is no authoritative guidance.

3) Woolley thinks that minimum contacts is satisfied with stream of commerce if there is a strong flow of goods to the state or knowledge that many customers are taking goods into a state.

b. Shaffer v. Heitner—applied the same standard used for in personam jurisdiction to quasi in rem jurisdiction

1) Court reasons that the jurisdiction over a thing is the same as jurisdiction over a person’s interest in a thing.

2) Quasi in rem jurisdiction should be put through the Burger King analysis.

3) Does not address the case where there is no other forum reasonably available.  Shaffer leaves open whether presence of property alone may be sufficient basis for jurisdiction.

6. Transient jurisdiction—Burnham v. Superior Court—allows for transient jurisdiction—the courts have jurisdiction over a person based on mere presence in the state

a.
Woolley believes that O’Connor’s switch to the majority is inconsistent with her position in Asahi.

a. Rule 4(k)(1)(B)—Bulge jurisdiction— provides a basis for asserting personal jurisdiction over parties joined under Rule 14 or 19 and served within 100 miles of courthouse

b. Rule 4(k)(1)(C)-(D)—confirms personal jurisdiction when a particular statute authorizes it.

c. Rule 4(k)(2)—authorizes the federal district court to authorize federal personal jurisdiction to the limit of the Constitution with respect to the federal claim if no state court could exercise personal jurisdiction

7. What is needed for the court to have personal jurisdiction over a class action suit?  Discussed in Phillips Petroleum v. Shutts  

a. First, court recognizes that it must have personal jurisdiction over plaintiffs and defendants—extrapolates this from the 14th amendment’s protection of people and not defendants.

b. To satisfy due process there must be:

1) notice to the plaintiff

2) opt out clause

3) adequate representation  

c. Why does the court think that class members should be treated differently?

1) A class action plaintiff has few obligations

8. Forum Selection Clauses—suits based on contractual relationships

a. By signing a contract with such a provision, the out-of-state individual has purposely availed himself of the benefits and protections of the forum state’s laws.

b. Types

1) exclusive—specifies that any litigation takes place in a specified jurisdiction

2) non-exclusive—provides parties consent to jurisdiction in a particular forum

c. The Supreme Court acknowledged that forum selection clauses are enforceable in Carnival Cruise Lines.

1) General Rule—a freely negotiated private international agreement, unaffected by fraud, undue influence, or overweening bargaining power should be given full effect.  The forum clause must be reasonable.

2) To set aside a forum selection clause, the party has a heavy burden.  Why?  The court likes the efficiency and foreseeability of forum selection clauses.

3) Note—a state may have personal jurisdiction anytime there is consent.  Therefore, a state unrelated to the defendant or the plaintiff may hear a case where the forum has been agreed upon.  Two step process to analyze:

· Is the forum selection clause enforceable?

· Does the forum selection clause manifest consent for purposes of the Due Process Clause?

B. Choice of Law—probably part of the personal jurisdiction section

1.
Suits in state courts—Horizontal choice of law

a. It is possible that a state may have (personal) jurisdiction over the parties to a controversy, yet have such tenuous ties with that controversy that that state is constitutionally required to apply the law of some other state.

b. Governing standard established in Phillips Petroleum Co. v. Shutts (state may apply its own law constitutionally if there is a significant aggregation of contacts such that a state’s choice of law is neither arbitrary nor fundamentally unfair)  

1) Is there a conflict with the law of a potentially relevant state?

2) Does the state where the suit was filed have a significant contact or aggregation of contacts to the claims asserted by each member of the plaintiff class that are sufficient to create state interests in order to ensure that the choice of Kansas law is not arbitrary or unfair?  

--the answer to 1) must be yes and 2) must be no to prevent the forum (term used loosely) state from using its laws.  The choice of state law must not be arbitrary or unfair.

c. However, much latitude is afforded a state’s decision.  In Sun Oil v. Wortman, the Supreme Court held that:

1) State may apply its own statute of limitations to claims governed by the substantive laws of another state without violating due process or full faith and credit clauses—this means that procedural laws of the forum state may always be used.  Only substantive laws are prohibited.

2) it is not enough that the state misconstrue the law of another state

3) misconstruction of the other state’s law must contradict that state’s law that is clearly established and the misconstruction must be brought to the court’s attention

d. Basically, only when there is virtually no connection between the underlying facts of the suit and the forum state will the forum state’s decision to apply its own law be a violation of due process.

e. Under Klaxon, a federal court must apply the choice of law rules of the state in which it sits.

2. Suits in federal courts—the Erie Analysis—vertical choice of law

a.
Progression of the law

1) Rules of Decision Act of 1789—apply state law in federal courts

2) Swift v. Tyson—RDA reference to state law means statutes and local usage.  State judicial decisions not binding on federal courts.  Swift court believed that there was federal law, state law, and general law.  State law was to conform to general law.  

· General law depends on the assumption that there is a natural type law that all laws in this country should comport with.

· Holmes dissenting opinion says that the theory of the use of general law is bad.  Holmes’s opinion became the majority opinion.  Holmes’s opinion formed the basis of the decision in Erie.

3) Erie Railroad—overturned Swift
· Why?

· The goal of Swift (uniformity of the law) was not achieved.

· The Swift doctrine is unconstitutional.  It interferes with the sovereignty of the states.  Under the Constitution, the federal government may not impose its law on the states.

· Created discrimination in favor of out-of-stators.

· Rule—in diversity cases, the federal courts must apply the law of the state in which they sit.  “State law” includes judicial decisions and these decisions must be applied.  State substantive law should always be applied.  Federal procedural law should always be applied.

4) Guaranty Trust v. York—created the outcome determinative test.  State substantive law must always be applied.  State procedural law must only be applied when applying the federal law will change the outcome of the case.

· The key question is, “Does it significantly affect the result of a litigation for a federal court to disregard a law of a state that would be controlling in an action upon the same claim by the same parties in a state court?”

· Not really made necessary by the constitution.  The focus of the court’s decision is on policy.  Court reasons that the result of a case in a federal court should be the same as the result in a state court.

5) Byrd v. Blue Ridge—creates the balancing test.  

· Creates a two part analysis:

· Byrd I—no longer good law.  Later overruled.

· Is the state rule bound up with the rights or obligations of the parties or just form and mode?  (This rule heavily faulted due to Supremacy Clause – would turn it on its head by favoring state jury rule over 7th amendment – Reverse Erie.)  If rights and obligations, state rule.  If not, next step.

· Is the choice between federal and state law outcome determinative?

· If the answer is no, the court need not apply the state law.

· If the answer is “yes”, must move to step two.

· Byrd II

· Weigh the federal interest in uniformity in outcome against other federal interests.

· If the federal interest in uniformity outweighs other interests, apply state law.

6) Hanna v. Plumer—THE CURRENT STANDARD—modified outcome determinative test.  The first question that is asked is with what is the state law in “collision”?  If the answer is the Constitution or statute, federal rule trumps.  If the answer is Federal Rule, go through REA analysis.  If the answer is federal judicial practice, go through Erie analysis.

· Constitutional—does not go through the REA analysis or the Erie analysis.  Must ask:

· Is it a direct collision?  Constitutional procedure is valid.  Constitution will always beat state law.

· Statutory—does not go through the REA analysis or the Erie analysis.  Must ask:

· Is it a direct collision?  Is the federal statute valid?  (Does Congress have power to pass statute?)  If the statute is arguably procedural, Congress has the power to make the law.

· Federal Rules—go through REA analysis.

· Rules Enabling Act—provides the SC with power to prescribe general rules of practice and procedure and rules of evidence for cases in federal court.  Allowed for the creation of the FRCP.

· Three part test

· Is the federal rule in direct collision with state law?  If yes, continue.  If no, go through Erie analysis.

· Always discuss the points made in Walker.  Should Rule be interpreted broadly (Burlington) to find a direct collision or narrowly (Walker) to avoid a direct collision?  

· In Walker, the Court read Rule 3, which provides the time at which a case commences in federal court, narrowly to avoid the direct collision analysis and finding the Federal Rule invalid.  

· In Burlington, the Court read Rule 38 of Appellate Procedure, which provides for a penalty of up to double costs for a frivolous appeals, as conflicting with an Alabama law that permitted a 10% penalty if an appeal failed.  Woolley thinks that this is an overly broad interpretation.  

· Does the Rule really regulate procedure?  If no, apply state law.  If yes, continue.  Will always be “yes”.

· Warren’s approach is highly deferential to federal law b/c it was permitted by the Constitution.

· Harlan’s approach is less deferential.  He thinks that the majority’s test is too loose and too deferential to federal law.  

· Flawed because it fails to consider that the Necessary and Proper clause permits federal laws to preempt.  

· Test—Will the Rule substantially affect those primary decisions respecting human conduct that our constitutional system leaves to state regulation?  Whenever a state’s rule properly regulates its citizens’ private, primary conduct, state law should prevail and FRCP should give way.  

· Does the Federal Rule have more than an incidental effect on substantive rights? (enlarge, modify, or abridge a state substantive right?)  Must be no for the Rule to be applied.  

· If yes, go through Erie analysis (in theory, not in practice)

· Professor Ely argues that when a federal rule interferes with state’s effort to regulate or an interest that the state is trying to foster, the FRCP should give way.  He also argues that federal laws should not affect private primary activities.  

· Ask, “Is the state law granted for one or more non-procedural reasons?”  If yes, the FRCP must give way in those circumstances

· Procedural—regulates the way litigation is conducted.  Concerned with fairness and efficiency.

· Substantive—regulates private, primary conduct

· Professor Ely’s analysis assumes that while a Rule may be valid on its face, it is invalid in a given situation.

· Woolley thinks that Ely’s reasoning is flawed.  Conflicts with goal of REA, which is to promote uniformity in federal courts.  Ignores the presumption of validity.

· Federal Rule will only be held invalid “if the Advisory Committee, this court, and Congress erred in their prima facie judgment that the Rule transgresses neither the terms of the Rules Enabling Act, nor constitutional restrictions”—Business Guides.

· Federal Rules enjoy a presumption of validity.

· To determine whether a federal judicial practice should be applied:

· Outcome determinative test must be viewed in light of the twin aims of Erie:

· Forum shopping

· Inequitable administration of justice

· Ask, “Will applying federal practice change outcome and lead to forum shopping or inequitable administration of the law at the outset of litigation?”

· The forum shopping element is the most important.  It is difficult to imagine a practice that does not encourage forum shopping but does encourage inequitable administration of justice.  

· Does Byrd survive Hanna?

· Must acknowledge that Byrd may only apply to quasi-seventh amendment cases.

· Must ask, “Does the federal interest in applying own rule outweigh the interest of avoiding different outcomes between state and federal courts?”










C. Venue—place within a sovereign jurisdiction in which a given action is to be brought.  It becomes a consideration only when personal jurisdiction has been established.

1. Basics

a. Question is, “Which federal district court shall try the action?”

b. Suits can only be brought in a district that satisfies both the venue requirements and the personal jurisdiction requirements as to all defendants.

c. Venue in state courts is almost exclusively statutory and has few Constitutional implications.

d. Venue in federal courts is governed by § 1391.

1) Provides mainly for venue based on the defendant’s residence, the place where a substantial part of the relevant events occurred, or the place where defendant can be made subject to personal jurisdiction.

2) §1391(a)—deals with claims based on diversity—provides for personal jurisdiction if: 

· If any defendant resides in the district and all defendants reside in the state

· If a substantial part of the events occurred in the district.

· If any defendants are subject to personal jurisdiction—catch all provision.

· For non-diversity cases, what does found mean? 

3) §1391(b)—deals with claims not based on diversity

· First two elements are identical

· Third element is a little different—where any defendant can be found, if there is no district in which action may otherwise be brought.   

· Probably applies if defendant can be physically served with process in the district or if defendant is subject to personal jurisdiction.

e. If there is a waiver of personal jurisdiction or venue defense, personal jurisdiction is assumed to be okay.  Therefore, that state’s law will be applied to the case.

f. Waiver—the objection to improper venue must be raised at the same time as one to lack of personal jurisdiction.

2. Transfer statutes

a. §1404(a)—provides that “for the convenience of parties and witnesses, …a district court may transfer any civil action to any other district or division where it might have been brought.”

1) Interpretation

· Transfer on the motion of plaintiff may be made only to a district where the defendant could initially have been served with process.  Venue must be proper in the transferee court—Hoffman v. Blaski.

· Personal jurisdiction must be proper in the transferee court.

· Transfer on the motion of defendant may be made only to those districts where plaintiff would have had the right, independent of the wishes of the defendant, to bring the action.  Consent by the defendant (to venue and personal jurisdiction) will not permit transfer to an unauthorized forum.  Decided in Hoffman v. Blaski.  

2) Interpreted to permits the transfer to cure the defect of personal jurisdiction or venue (look at group outline) as long as there is proper venue.  

3) Permits transfer to a more convenient forum on a lesser showing of inconvenience than had been required when dismissal was the consequence of applying the forum non conveniens doctrine.

b. §1406(a)—permits transfer when venue is improper to a district where it could have been brought.

1) Interpreted as permitting transfer when venue and personal jurisdiction is lacking in Goldlaw v. Heiman   

2) Some courts permit transfer under this section when venue is proper but personal jurisdiction is lacking.

c. §1631—suit may be transferred to cure lack of subject matter jurisdiction.  

d. Factors that a court considers in granting a transfer

1) Decisions must be made for the convenience of parties and witnesses or in the interest of justice.

2) Factors to consider:

· Place where operative facts occurred

· Convenience of the parties

· Convenience of the witnesses

· Ease of access to evidence and ability to compel unwilling witnesses to testify.

· Plaintiff’s choice of forum.

· Forum’s familiarity with governing law

· Trial efficiency

· Interests of justice

3. Governing law when a case is transferred

a. When a defendant seeks a transfer of venue from a venue where personal jurisdiction and venue are proper to a more convenient venue, the transferor court’s law must be applied—Van Duzen
1) The transferee court must use the choice of law of the transferor court.

2) Left open the door to plaintiff transfers.

3) Ex: If defendant transfers from Federal Court in Texas to Federal Court in Florida, Texas law will be applied.

4) Rationale

· Avoids interference with Erie Policy

· Avoid forum shopping

· Avoid contamination of judicial decision making

b. When a plaintiff seeks a transfer of venue from a venue where personal jurisdiction and venue are proper to a more convenient venue, the transferor court’s law must be applied—Ferens v. John Deere  

1) Allows for forum shopping.

2) The transferee court must use the choice of law of the transferor court.

3) Scalia’s dissent—Applying transferor law compromises Erie policy of vertical uniformity in that it gives an incentive to file in federal court in one state rather than in state court of another state.

4. Transfer is more appropriate than dismissal under Rule 12(b)(2) because it protects the plaintiff from the statute of limitations.  Court has found that it is not an abuse of discretion to dismiss if the plaintiff’s attorney could have foreseen that forum was improper.

D. Forum Non Conveniens

1. Basics

a. Federal courts dismiss on grounds of forum non conveniens when they conclude that the US is an inconvenient forum.

b. State courts dismiss on grounds of forum non conveniens when the state is an inconvenient forum.

c. Transfers are easier to obtain than forum non conveniens.

d. To get a forum non conveniens dismissal, there must be an alternative forum in which the suit may be brought.

1) Generally, the law of the alternative forum may not be considered.  

e. Under the federal forum non conveniens law, there is a presumption given to the plaintiff’s choice of forum.  However, the presumption is not as great if the defendants are non-resident foreigners.  If the defendants are non-resident foreigners, the court is more likely to dismiss.

2. Rationale

a. The parties have an interest in having the litigation conducted in the most convenient locale.  

b. The state has an interest in not burdening its courts with litigation not connected with the State.

3. Factors

a. Is the plaintiff a state resident?

b. In which forum are the witnesses and sources of proof most available?

c. Familiarity with state law in forum

d. The fact that the law of the alternative forum is less favorable to the plaintiff is not by itself grounds for denying the defendant’s motion—Piper Aircraft Co. v. Reyno.  However, if the inadequacy is very pronounced, the court may be correct in denying the motion.  

4. Problem area—transfer to avoid state FNC

a. If state court would dismiss for forum non conveniens and federal court would transfer under §1404, whose law should be applied?  Presents a conflict with Erie.  Must use Hannah’s test for statutes.  Result—apply federal statute for transfer.

E. All four elements (SMJ, PJ, VENUE, and FNC) must be satisfied to have a suit in a jurisdiction: subject matter jurisdiction, personal jurisdiction, venue, and forum non conveniens.  

SIZE OF LITIGATION

A. Preclusion

1. Res judicata—claim preclusion

a. Basics

1) Tells us what claims a plaintiff may and must bring in one suit.

2) Rule 18(a) permits a plaintiff to bring all his claims in one suit.  However, res judicata provides common law principles that govern joinder.

3) Not even a change in the applicable law prevents res judicata from operating.

4) There must be a final judgment on the merits for claim preclusion to apply.  

· Judgment as a matter of law is considered judgment on the merits.

· Dismissal for lack of jurisdiction is not judgment on the merits.

5) Requirements: final judgment, on the merits, same claim

b. The meaning of “claim”

1) Transactional approach—claim includes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction or series of connected transactions out of which the action arose—Restatement of Judgments

· Approach accepted by most courts.

· The critical issue is whether there is a logical relationship between the facts used in both suits.

· A general rule is that a plaintiff has a separate claim against each defendant.

2) Primary rights approach—focuses on defining a cause of action—if the same set of facts give rise to more than one cause of action, a suit can be brought for each cause of action.

· Can lead to radically different results than transactional approach.

· Separate suits may be brought on each cause of action.

3) Restatement 2nd of Judgments and most states encourage the use of the transactional approach.

c. Exception to the transactional approach

1) If the plaintiff was unable to seek a remedy b/c of a limitation of the original court’s subject matter jurisdiction, the plaintiff may file the 2nd claim that could not be heard before—Restatement 2nd of Judgments, §26 (P. 664. of casebook).

d. Inter-system preclusion

1) Article IV, §1 requires states to give full faith and credit to the judgment of other states.  Basically, requires states to use the claim preclusion laws of the state in which judgment was entered.

2) §1738 requires federal courts to give the same effect to a state’s judgment as the rendering state would. Therefore, §1738 requires a federal court to apply the claim preclusion law of the rendering state.  

3) The Supremacy Clause provides that when a federal court renders a judgment, the states must follow the federal court’s decision.

e. Should I apply state or federal res judicata rules?

1) Federal res judicata law should be used to decide the scope of a federal claim.

2) State res judicata law should be used to decide the scope of a state claim.

f. Prior judgment must be final and on the merits.

g. Change of law does not prevent Res Judicata—Moitie  

2. Collateral estoppel—issue preclusion

a. Basic requirements

1) issue must have been actually litigated

2) must have been determined

3) must have been essential

b. Applying the requirements

1) When the plaintiff loses in the first suit (and general verdicts are used), the issues argued will not be precluded from the plaintiff’s second suit because we do not know whether they were determined or actually litigated.

2) When the plaintiff wins the first suit (and general verdicts are used), the issues argued will be precluded from the plaintiff’s second suit because we know that all three of the requirements were met.  The plaintiff must have won each point in order to win the suit.  

3) Issues that are resolved with admissions, default judgments, etc. are not considered litigated.

4) What if we have a special verdict (or a judge’s finding of fact) that finds that neither of two elements of the claim were satisfied, can those issues be re-litigated in another suit?

· The issue may or may not have been essential to the judgment.

· Courts are split on this.

· Restatement 2nd of Judgments approach—an alternative determination is viewed as essential if it was reviewed and decided on appeal.

5) An issue can be deemed actually litigated in the absence of a trial.  Anytime an issue is properly raised in the pleadings, is submitted for determination, and is determined, the issue is considered litigated.  I think this applies to summary judgment as well as judgment on the pleadings.

c. What do we do if the issues are not identical from one suit to the next?

1) We ask questions similar to those we ask when we are dealing with claim preclusion.

2) Usually a transactional approach is taken.  The plaintiff should have asserted all issues with respect to all or any part of a transaction out of which the action arose.

d. Issue preclusion may never be used against a party not party to the original suit.

Plaintiff 1



Defendant


Plaintiff 2

e. All parties to the first action are bound by the finding on that issue.  A non-party to the 1st suit can take advantage of an issue decided and use it against the party in the 2nd suit.

1) If mutuality is required, the issue may not be used against a non-party.  If mutuality is not required, then the issue may be used against a non-party.

2) Non-mutuality means that a new party may use a decided issue against the party that has already been heard.

3) Two kinds of non-mutual collateral estoppel

· Offensive—as discussed in Parklane v. Shore  

· Offensive collateral estoppel—if a plaintiff sues a defendant and wins, a second plaintiff may use the issues decided against the defendant.

Plaintiff 1



Defendant


Plaintiff 2

· Problems

· Doesn’t promote judicial economy because it encourages plaintiffs to wait in the wings for the first plaintiff to do all of the work.

· May cause prejudice to the defendant

· Defendant may not have incentive in suit 1 to defend himself vigorously if suit 1 is for small or nominal damages (particularly if subsequent suits are unforeseeable.

· Offensive collateral estoppel may permit an anomalous judgment against the defendant to control the rest of decisions.

· Ex: 50 plaintiffs.  Defendant wins suits 1-25.  Loses suit 26.  Why should defendant be held to the decision in suit 26 for suits 27-50?

· Procedural opportunities may be available in the 2nd suit which were not available in the 1st suit.

· These problems are probably applicable to defensive collateral estoppel.

· Because of these problems, the court should use its broad discretion in approving the use of offensive collateral estoppel.

· General Rule—in cases where a plaintiff could easily have joined in the earlier action or where the use of offensive collateral estoppel would be unfair to a defendant, a trial judge should not allow the use of offensive collateral estoppel.

· Designed to prohibit the 2nd plaintiff from taking a wait-and-see attitude.  However, the lower courts have interpreted this as requiring the plaintiff to only propose a good reason for not joining.  

· This rule is applied very leniently b/c of the deep-seated importance of jury trial.  

· Defensive

· Defensive collateral estoppel—Shield—if a plaintiff sues one defendant and loses and then sues a second defendant on the same grounds, the 2nd defendant may use issues decided against the plaintiff.

Plaintiff 1



Defendant 1


Defendant 2

· Rationale—to provide an incentive for plaintiff to join all defendants at one time.

· For the most part, the same discretion that is applied for offensive collateral estoppel is applied for defensive collateral estoppel.

B. Joinder

1. Counterclaims and Cross-Claims—Rule 13—allows a party to assert claims against a party who has initiated a claim directly against him/her.

a. Compulsory Counterclaim—13(a)

1) A pleading must state any claim that the pleader has against any opposing party if it arises out of the transaction or occurrence that is the subject matter of the claim

· Exception

· Need not be made if it requires the presence of a third party that the court does not have jurisdiction over.

· Counterclaim need not be made if :

· At time of complaint, it was the subject of another pending action

· Another that we didn’t learn about

· Same transaction means a logical relation

· Policy—forces parties that are already adversaries to litigate all claims.

2)
Must be asserted or it is lost in future litigation

b. Permissive counterclaim—13(b)

1) Once 13(a) is satisfied, the party may make any claim he has against the opposing party—the claim need not be related to the subject of the litigation

2) If not asserted, it is not lost in future litigation.

c. Counterclaim exceeding opposing claim—13(c)

1) It does not matter if the counterclaim is for a greater remedy than the original claim.

d. Cross-claim against a co-party—13(g)

1) A pleading may state any claim by one part against a co-party that arises out of the same transaction or occurrence.

2) Not compulsory.

3) However, if a party is on the receiving end of a cross-claim, all cross-claims arising out of the same transaction or occurrence must be made.

e. Joinder of Additional parties—13(h)

1)
Persons can be made party to the counterclaim or cross-claim under Rules 19 and 20.

2. Impleader—Rule 14 

a. Impleader by defendant—14(a)

1) A defendant alleging that a third person is liable to him for all or part of the plaintiff’s claim against him may implead such a person as a third party defendant.

2) No need to obtain leave to make service on the third party defendant if the complaint is filed within 10 days after serving the original answer.  Otherwise, the defendant must get permission.

3) Third party defendant shall make any defenses to the defendant’s claim as provided in Rule 12 and any claims against other defendants as provided in Rule 13.

4) Third party defendant may make any claims against the plaintiff that arises out of the transaction or occurrence.

5) Any party can move to strike the third party claim.

6) Third party may implead other parties that are not included in the suit.

b. Impleader by plaintiff—14(b)

1) When a counterclaim is asserted against a plaintiff, the plaintiff may cause a third party to be brought in under the same circumstances as for defendants in 14(a).

c. Must be a derivative claim—indemnity, contribution, breach of warranty

d. After 14(a) is satisfied, under rule 18(a) the floodgates open and the defendant can bring any and all suits against 3rd party defendant.  

3. Joinder of Claims and Remedies—Rule 18
a. Joinder of claims—18(a)

1) Once a party has a valid claim against another, they can join any and all claims they have against that person.

2) Valid claim—original claim, third party claim, counterclaim, cross-claim

3) Never required (or compulsory).

4. Joinder of persons needed for just adjudication—Rule 19
a. Two step process to determine:

1) Must a party be joined if feasible?

· Joinder is feasible when joinder will not destroy SMJ, when court can serve party, and when venue is appropriate—19(a)

· If the answer is “yes”, dealing with a necessary party

2) Should suit be dismissed if joinder is infeasible?

· The key question is “Would it be fair to permit action to proceed without joinder?”

· If the answer is “yes”, the party is indispensable

b. Persons to be joined if feasible—19(a)—basically provides the definition for indispensable party

1) A person who can be served and whose joinder will not deprive the court of subject matter jurisdiction shall be joined if:

· In the person’s absence complete relief cannot be accorded among those already parties, or

· The person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may

· Impair or impede the person’s ability to protect that interest

· Leave any of the persons already parties subject to a substantial risk of incurring…inconsistent obligations.

2) If the person hasn’t been joined, the court will order it.  

c. Joinder not feasible—19(b)

1) If the party can’t be made a party (ruins diversity), the court should determine if in equity and good conscience the action should proceed or should be dismissed.

2) Factors to be considered:

· Extent to which a judgment rendered in the person’s absence would be prejudicial to current parties

· Extent to which the prejudice can be lessened or avoided

· Whether a judgment rendered in the person’s absence will be adequate

· Whether the plaintiff will have an adequate remedy if the action is dismissed

3) Court is basically deciding if the suit can proceed without the third party.  If it can’t, the court must dismiss—the party is indispensable.

4) Not all parties who are joint and severally liable are indispensable parties and thus do not need to be joined—Temple v. Synthes  

5. Permissive joinder of parties—Rule 20 

a. Permissive joinder—20(a)

1) Plaintiff may join plaintiffs or defendants if claims arise from a single transaction, occurrence, or series of transactions and there is a question of law or fact common to all defendants and plaintiffs.

6. Misjoinder—Rule 21

a. Misjoinder of parties is not ground for dismissal of an action.

b. Parties may be dropped or added by court order.

c. Any claim against a party may be severed and proceeded with separately.

7. Interpleader—Rule 22

a. Defendant may interplead a party who might have a claim against it if not doing so would expose it to inconsistent obligations.  Ex: insurance company could pay one of two parties.  One party sues insurance company.  The insurance company would want to interplead the other claimant as a plaintiff so that it would not be exposed to double liability.

8. Class actions—Rule 23—discussed below.

9. Intervention—Rule 24

a. Just because a party could have intervened to a similar case doesn’t mean that it is barred from asserting a claim under res judicata.

C. Class Actions

1.  Basics

a.  Governed by Rule 23.

b.  For a court to certify a class, the prerequisites of 23(a) and 23(b) must be met.

c.  General Rule—a person may not be held to a judgment unless he has an opportunity to be heard.

d.  Procedure where a single person or a small group may represent a class of persons sharing a common interest.  Used when joinder of co-parties is not feasible.

1) Only the representatives of the class need to satisfy the jurisdiction requirements.

2) Diversity need only be met with representative parties.  But, how should the amount in controversy requirement be determined?

2.  Must meet four prerequisites under Rule 23(a):

a.  Size—Class must be “so numerous that joinder of all members is impracticable.”

1) No clear standard but at least 40.

2) Take into account geographical dispersion.

b.  Common questions—Must be “question of law or fact common to class.”

1) Usually met if 23(b) met.

c.  Typical claims—Claims must be representative of the class.

1) Usually met if 23(b) met.

d.  Representation—Reps must “fairly and adequately represent the interests of the class.”  

1) Hansberry—Adequate representation is necessary to be bound, but is it sufficient?  Court never answers whether there need be a notice and an opportunity to be heard.  Hansberry stands for idea that adequate representation is equivalent to the opportunity to be heard.

· Does class action label trump due process?

· Shutts—A Plaintiff who does not opt out but lacks minimum contacts is bound by the decision, but if under b(1) or b(2), Plaintiff can’t opt out and would be bound—argue this is a violation of due process.  

· Question becomes, “Does fundamental fairness require more than adequate representation?”  Shutts seemed to answer this question in the negative.

2) Arguments that adequate representation alone suffices

· Burden to pay for notice makes small claims class action impossible—striking down substance by procedure.  

· Necessity—Sometimes a state has more interest in cutting off future actions than in notice requirement.  

· What are values of DP?  Accuracy?

· Participation less needed in class actions.

3.  After 23(a) satisfied, one of the requirements of 23(b) must be satisfied:

a.  Rule 23(b)(1)

1) Would individual action by or against member of class create a risk of either:

· Inconsistent decisions forcing an opponent of the class to observe incompatible standards of conduct or;

· Impairment of the interests of members of the class who are not actually a party to the individual actions

2) Sometimes used in mass tort suits where the potential damages are too big to be paid for by the defendant.

3) No opting out because of inconsistent decisions.  The plaintiffs are required to join in the suit.

b.  Rule 23(b)(2)

1) If party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate injunctive relief or declaratory relief for the class as a whole, the class can be certified.

2) Injunctive relief typical.

c.  Rule 23(b)(3)—aggregation of similar suits for damages

1) Most common type of class certification

2) Requirements:

· Questions of law or fact that are common predominate

· Class action is superior

· Consider the factors in the book.

3) Unlike first two mechanisms, notice by 1st class mail is required—Eisen.  Also, absent class members must be given an opportunity to opt out.   

4) If the plaintiffs have very different issues at stake, the common issue and superiority elements are not met.  However, a judge may be able to maintain an issue class as provided in Rule 24.  

5) Types of suits for money damages:

· Large scale, small claim class suits—only when suits are pooled together is it economically feasible to try these suits.

· Without class suits, it would be difficult to keep defendants in line

· Used in Philips v. Shutts.  

· Suits where claims are large enough for each member to maintain own suit—subject of In re Rhone-Poulenc discussed below.  May not be appropriate for class actions.

d.  Rule 23(e)

1) Class action shall not be dismissed without approval of the court.  

2) In conjunction with class action law, gives class representative right to settle claims.  

3) Law today is that even if a class member objects to settlement, if class counsel negotiates a reasonable settlement, it is binding

4) 3 requirements for binding settlement—fair, adequate, reasonable.

4.  LARGE CLAIM—Rhone-Poulenc

a.  In case, Illinois district court obtained jurisdiction over absent class members without MC or consent and certified negligence issue for class under 23(c)(4) assuming law was generally uniform on negligence.  

1) According to Shutts, a forum can’t just apply own law automatically

· Shutts made certifying class actions easier because can rely on opt out clause for consent.

· But, makes it difficult because have to figure out what law of other states may be.

b.  Courts have tried to get around Shutts by finding no difference in laws

1) Supreme Court endorsed this move in Sun Oil—in order to violate Due Process, not enough that court misconstrues law of other state, but that misconstruction must be brought to the court’s attention.

2) Encourages courts to ignore or minimize conflicts with other states

d.  Posner.  Exceeded bounds by violating limitations on choice of law imposed by Erie.  Seems true but what about Klaxon which says that must apply choice of law of court where it sits, or Van Dusen which says that transferee applies or impact of Sun Oil.  Posner never asks whether state would take advantage of Sun Oil.  If it would, it is hard to see why its obvious to say wrong to apply same law to all claims.  Posner thinks absurd that negligence would be decided same way in all fifty states.    
5.  Reverse Auction

a.  In Rhone we saw Defendants resisting certification.  But in last 5-10 years, Defendants have used as a shield by taking advantage of fact that a settlement can be imposed on class members.  Professor Coffee calls this a reverse auction.  Shop around for plaintiffs’ lawyer willing to settle cheaply in return for generous attorney’s fees.  Interesting development.  Coffee has argued that settlement in Georgene is an example of a settlement where absent class members did not get adequate value for their claims.

b.  Easier for Defendants to do this if court is willing to relax 23(a) and (b) requirements when a class is being certified for settlement purposes only.  Fair and adequate requirements.  If relaxed, Defendants can take advantage even more easily.  Reason why Georgene may be a critically important case.  3rd circuit held that requirements are the same as for a litigation class—equally strict for class and litigation.  Court has heard argument.  May answer whether court has power under Article III to adjudicate issues of absent class members. Also, how we should interpret 23 a and b in context of class suits brought at same time settlement proposed.  Goes to issue of justice and policy.  Rules do not give us an answer.
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