Constitutional Law: Outline of Analysis

I.  M v. M and Cooper



    
 
IV.  SC Review of St. CT Judgments



1. Protection of civil liberties?




       Post 1988 Reforms: CT will review if: Broad (Finality Theme):
2. Law repugnant to the Constit.?




1. Disagreement btwn. state and federal law.

3. Q of whether the Constit. is the 




2.  Highest state court makes decision that conflicts w/ 

paramount law?






     another highest state court decision or with the Fed CT of   

· Popular Sovereignty Doctrine.




      APP.

4. Validity of SC power to interpret the Constit.



3.   CT of APP reaches a decision on a federal Q that the SC 

· Competence






       has never decided.

· Finality






** SC cannot review if the state court decision is based on 

· Exclusivity






     “adequate and independent state grounds”; must be clear

5. Q of whether SC is the supreme interpreter of



     and express and bona fide. **

 the Supreme law of the land (Art. VI)? 




- Fears: Disrespecting Independence of States &











   Rendering Advisory Opinions v. Not Vindicating

CASES: M v. M 1-6; Cooper 6.





   Federal Rights & Not Maintaining Uniformity 











   of Law.

II.  Standing


     Note:  Is the claim ripe?  Is the claim moot



CASES: Martin 15-16; Cohens 16-17; Michigan v. Long 18.

     (“capable of repetition yet evading review” 

     exception?)?

     Need: 






  V.  Political (Congressional) Restraints on SC:

1. Strict necessity – live case w/ 2 parties w/ a stake

        - Under Art. III § 2 paragraph 2, Congress may take away SC 

in the outcome.





           appellate jurisdiction  (Exception Clause).

2. Constitutionally imposed: “case or controversy”

        -  Motives of Congress will not be considered.

 Art. III requirement.




        -  Congress cannot, however, retain the SC in such a way that 

· injury-in-fact





            prescribes the outcome on the merits.

· concrete and particularized.


        -  Limits to Congress’s Power over Appellate Jurisdiction: 

· actual and imminent (not conjectural or

 hypothetical).






1.  Internal

· causal connection






2.  External – Act cannot be “suspect” or must 

· fairly traceable to the challenged action



                      show that not depriving citizen of

       of the D (no “stigmatic injuries”).





        protection of civil liberties.


· likely to be redressed by a favorable decision



3.  Practical – Must maintain uniformity of law.

3. Prudentially imposed: CTs will not entertain:

· 3rd part interests





CASES: McCardle 19-20; Klein 20-21; Helms Am. 21.

· “Generalized Grievances”

· Ps outside the “zone of interest”


   VI.  National Powers and Local Activities  

· Political controversies (no advisory opinions)


1.  Constit. was “ordained and established” in the name

· Adjudications that disrupt S of P



     of the people, not the states.

· No “citizen-suit” provisions allowed unless already

2.  Congress has implied powers by the structure of the 

 w/in the “zone of interest”.




     Constit.










3.  “Nec and Prop” (Art. I § 8) means to execute enumerated 


CASES: Warth 8-10; Allen 10; Lujan 10-12; Bennett 12; 

      powers.


Raines 12-13.






  











- If end is legitimate, then any means necessary are 

III. Non J of PQ 








   allowed.

· CT does not have exclusive power to decide PQs b/c 


- Rational Relations Test: Means rationally related 

generally based on the Guaranty Clause and not



   to the end are permissible.

 indiv. rts.

· The Non J of PQs is primarily a function of S of P.


Counter-argument: Enumeration superfluous if this 

Foreign relations = PQ, but Fed. Judic. v. State


clause expands power.

is not a PQ.

· Criteria for PQs:





4.  Default Rule: If Constit. is silent, state has the power.

1. Historically handled by a political branch.

2. Not susceptible to Judic. Handling.




Counter-argument: Rule of Uniformity may be a 

3. CT would impede the “United Voice”.



per se prohibition on state power.


4. “Textually demonstrable Constitutional 

commitment of an issue to a coordinate 



Counter-argument: BIG BANG THEORY or

political branch”.






divested by the Constit.



CASES: Colegrove NJ 13-14; Baker J 14; Nixon NJ 14-15.  

CASES: McCulloch 22-24; U.S. Term Limits 24-27.

VII. Commerce Power

       Underlying: Plenary Power – Abuse of power argument is not an argument against the power’s existence…remedy at polls.

       Underlying: Logical (Definitional/Labels/Stages) Nexus or Practical Nexus (Affecting Commerce, etc.).

1. Is it a channel, instrumentality, or of a substantial relation to interstate commerce?

2. How is commerce defined?

· buying and selling

· commercial v. noncommercial

·  commercial intercourse between nations and parts of nations = Navigation

3. Did Congress have a rational basis for regulation or was the argument pretextual?

4. Is the activity “Among the Several States” to allow Congress to regulate?  Or is the regulation of intrastate a means to regulating interstate?

5. Is Congress violating 10th Am.?  Or does the CT see the 10th Am. as a “truism” and only declaratory of “Cooperative Federalism”?

6. Is Congress trying to regulate the production or manufacturing of a product?  Argument: Cannot regulate when raw materials have been TRANSFORMED.

7. Is Congress regulating “no matter what the source of the dangers that threaten it”?

8. Is Congress applying a “Throat of Commerce” or “Stream of Commerce” analysis?  Commerce is dynamic and anything in a series of stages (interstate movement, production, release into market) towards commerce is reachable.

9. Is Congress regulating for Moral/Social Welfare objectives?

· Through the “commerce-prohibiting technique” (“nec and prop”; means/end) – The Bootstraps?  Danger: No judicial Scrutiny.

· Purporting to protect people from moral evils through “Cooperative Federalism”?

· Valid reason and rational basis upheld?  Is it a protection against a harmful activity or commodity to public health?

10. Is there a national market concept being upheld?

· Unfair economic advantage creating market distortion?

· Regulation b/c national market viability is dependent upon the price equilibrium Congress has maintained?

11. Is Congress proposing a “Cumulative Effects” argument?  Is there an aggregated practical impact due to the activities of all similarly situated enterprises?

· Volume is irrelevant in Static Phases Argument.

· Watered down cumulative effects when no multi-state enterprise. 

12. Is Congress suggesting that a “class of activities” having an effect on interstate commerce is enough for Congress to regulate individuals of that class?  Danger: No scrutiny.

13. To regulate racial discrimination, should Congress use the commerce clause or 14th Am.?

· Commerce Clause justified b/c such discrimination is an artificial restraint on the free flow of commerce; customers move interstate; food served moves interstate; cumulative effects; means/end moral argument.

· If 14th Am. is a better way to prevent racial discrimination, Congress should use it or subject to judicial scrutiny.

14. Is Congress trying to regulate states as states?

Party challenging must show:

1. Statute regulates states as states.

2. Federal is regulating matters that are indisputably “attributes of state sovereignty”.

3. State compliance with federal law directly impairs their ability to “structure integral operations in areas of traditional governmental functions”.

4. State interest must be more important than the federal interest.

· Overruled – Now deference to Leg.; “Trust System”; Modification: State must show it was deprived of a right to participate in the federal system. 

15. Is Congress simply encouraging the State to employ the federal standards, or is it “Comandeering” the State or State official?  No “Cooperative Federalism”, bringing accountability issues into play?

· Congress could preempt a state law or invoke the Supremacy Clause to regulate individuals. 

16. Is Congress simply putting conditions on spending directed at the states?

17. Is Congress trying to abrogate a state’s 11th Am. immunity by invoking its commerce power?

18. Defenses to Commerce Power:

· “Trivial Impacts”

· 10th Am.

· “Historically local”

CASES: Lopez 28-30; Gibbons 30-31; Knight 32; Shreveport 32; S. Railway 32; Champion 33-34; Hipolite 34; Hoke 34-35; Hammer 35; Railroad Retirement 35; Schechter 35-36; Carter Coal 36-37; J & M 37-38; Wickard 38; Darby 38-39; Perez 39-40; Heart of Atlanta 41-42; Katzenbach 42; Usery 42; Hodel 42-43; FERC 43; Garcia 43; S. Carolina 44; NY 44-45; Seminole Tribe 45-46; Printz 46.    
VIII. Dormant Commerce Clause

         Underlying: Congress is silent, but power to regulate may be implicit for the goal of free trade.

         Underlying: Inquiry begins…Is the State acting within its “sphere of competence” as set out in the Constit.?

1. Is the FF’s notion of free trade, an integrated market being upheld?  Concept of States either sink or swim together.  Does this suggest a per se invalidity for economic impact? e can re 

2. Does the state have a  local or “welfare of citizens” concern?

· Inquiry will be a “purpose” or “effects” analysis.  If discrimination, could be per se invalid.

3. Modern:

· Facially Discriminatory --- Per Se Rule of Invalidity.

· Facially Neutral, but effect is discriminatory – Virtually Per Se Rule of Invalidity.

· Facially Neutral, effect is not discriminatory, but unconstitutional b/c burden on interstate commerce is greater than the state benefit --- Pike Balancing Test (Must be evenhanded and only incidental effects on interstate commerce for this analysis).

4. Does CT invalidate law b/c of the Representation Reinforcement Theory?

5. Is the state engaging in protectionism for which there is a virtually per se rule of invalidity?

6. Could the state apply “less discriminatory alternatives”?

7. Is a municipality regulating in a way that affects interstate commerce?

· Argument: No per se rule if municipality has no other way to advance a legitimate local concern – Rigorous Scrutiny though. 

· Argument: Municipalities have less resources than states and are too far removed from the federal level.

8. Is the regulation violating free trade or leveling the playing field?

9. Should the state have a dual burden (benefit outweighs the effect of discrimination and no nondiscriminatory alternatives) b/c of the magnitude of the discrimination?

10. Is the law “essentially local” and only an “incidental effect” on interstate commerce?

11. Is the state protecting its “dissipating” and “irreplacable” natural resources with an “evenhanded” regulation?

· There is a presumption that there are no less discriminating alternatives if the law is evenhanded b/c no discrimination in the first place.

12. Is the state law invalidated b/c of a need for national uniformity?

13. For the balancing test, has the state shown evidence of the benefit it purports?

14. Is the state acting as a market participant?

· Participant only – no abuse of this role.

· Can only affect the market the state intends to participate in.

CASES: Hood 47; Wilson 47-48; Cooley 48-49; Welton 49; Philadelphia 49-50; Chemical Waste 50; Oregon Waste 50; West Lynn Creamery 50-51; General Motors Corp. 51; Camps Newfoundland 51; Pike 51; Foster-Fountain 51-52; Dean Milk 52; Fort Gratiot 52; Baldwin 52-53; Henneford 53; Hunt 53; Breard 53-54; Milk Control Bd. 54-55; Cities Service 55; S. Carolina Highway 55-56; S. Pacific Co. 56; Bibb 56; Kassel 56-57; Minnesota 57; South-Central Timber 58.

IX. Privileges and Immunities

· Must concern “fundamental rights”, not commercial activity.

· PI does not apply so long as state shows.  Must have:

1.  “Substantial Reason” (Important interest to be protected) for excluding out-of-staters.  

2. Out-of-staters must be a source of a “particular evil” at which the statute is aimed.

CASES: United Building & Construction 59-60; Court of NH 60-61; Edwards 61.

X. Preemption

· Is it conflict/explicit preemption or implied preemption?

· For implied: 

Inferences:

· Scheme?

· Room to supplement?  Regulatory vacuum?  Dual Regulation/Cooperative Federalism invited?

· Obligation imposed on the state?

· Historical state role?

· Is there a “dominant and pervasive” federal interest that outweighs the state interest?

· If no regulation at all by Congress, infer that Congress wanted no regulation at all in the area (even by state).

· Congress specifically authorized that which would not be allowed under preemption or commerce clause, etc…state law valid.

CASES: Pacific Gas 62-63. 

