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Note:

CN= Constitution

BoR= Bill of Rights

RB= Rational Basis

SS= Strict Scrutiny

I. Introduction

A. Two Constitutional Amendments

1. 5th Amendment

a. Criminal cases

b. No double jeopardy

c. Can’t be witness against self

d. No deprivation of life, liberty, property w/o Due Process (henceforth DP)

e. Can’t take property w/o just compensation

f. Due process for the fed gov’t
2. 14th Amendment §1

a. Citizens’ privileges/immunities can’t be abridged w/o DP

b. St can’t deprive life, liberty, property w/o DP

c. DP, Equal Protection (henceforth EP), and Privileges and Immunities (henceforth PI) for the st gov’t
d. Applies to red gov’t under reverse incorporation

e. Limits gov’ts power to discriminate

f. Doesn’t prohibit discrimination ( Gives judicial scrutiny to evaluate such discrimination

B. A Constitutional Case

1.  Loving v. Virginia (1967) page 633

Facts:  Black woman/white man married in DC and moved to Virginia which outlawed such marriages

Issue:  Whether St statute to prevent marriage on the basis of race violates the 14th Amendment

Reasoning: (Unanimous decision


14th Amendment trumps equal application of laws


Distinctions drawn according to race aren’t allowed

B/c statute prohibits only those involving white people shows it is white supremacy-based

Restricting freedom to marry b/c race violates EP



2.  Family Relations:  Does DP include a right to marry?

a. Loving upholds notion that freedom to marry is a vital personal right ordinary to the orderly pursuit of happiness

b. Is a basic civil right of man

c. Cannot be infringed by st

d. Zablocki v. Redhail vindicated right to marry w/ EP, but also relied on SDP treating the right as fundamental

i. Right to privacy implicit in DP (as per Griswold)

ii. Can only be altered by st if legit and substantial interests

iii. None here, since st’s objectives could have been otherwise met

e. Turner v. Safley, in prison marriage case, says is fundamental right that can still survive the substantial restrictions of incarceration

C. Constitutional Arguments:  Modalities

1. Historical

a. Original meaning

b. What a particular provision meant to its ratifiers

2. Textual

a. Plain meaning

b. Straitjacket confining judge to language that would have been diff if drafters had foreseen later events

3. Structural

a. Look @ what CNally formed institutional relationships require or tolerate

b. Introduce stmt about CNal structure

c. Infer relationship from the structure

d. Make factual assertion re: the world

e. Conclude the rule in the case

4. Prudential

a. Whether wise or unwise to allow

b. CN doesn’t say much

c. Balancing test: cost v. benefits while looking at the facts

5. Doctrinal

a. Look @ how previous case law interprets the CN

b. Precedent

6. Ethical

a. Moral

b. Fundamental rights of the people

II. Early History of Post Civil War Amendments

A. Marshall, “Reflections on the Bicentennial”, SR 9

1. “We the People” meant only free people – not slaves

2. Compromise allowed slavery, although the word “slave” not in the CN

3. Even people anti-slavery compromised

4. Importation of slaves continued to at least 1808

5. Effects of the compromise long-lasting

6. Civil war ( 13th and 14th Amendments, which worked for justice and equality

7. Founders did not envision equality, liberty, and justice for all

B. Slaughterhouse Cases & Notes

1. Pre-Slaughterhouse
a. Pre-civil war:  Barron v. Baltimore: CN affords limited protection against st action

b. Then, 13th and 14th Amendments enacted:  guarantee rights against the sts

c. Majority of Slaughterhouse Cases:  Amendments given a very limited reading

2. Slaughterhouse Cases (1873) page 415

Facts:  LA law gave a company a monopoly over slaughterhouses.  All competition had to close, but butchers could become independent contractors.  Ps= butchers not in monopoly contend the law deprived them of their right to exercise free trade under the 13th & 14th amendments

Issues:  Right to property and labor

Reasoning (Miller for the Majority):  Amendments enacted out of slavery.  Historical view dealt only with racism and slavery; textual view says nothing about property, only people.  Equal protection supposed to apply to any person; DP argument fails b/c no previous case law supports a case like this
Holding:  Can’t expand the amendments to these cases.  Only a few rights can be found in these amendments

Dissent (Field):  language is general in EP clause; if meant to only apply to freed slaves, CG should have been more specific

Dissent (Bradley):  14th Amendment to provide nat’l security against violations by the sts of fundamental rights of the citizens; this gen’l language should protect everyone.  Can expand to economy and market.

C. CGal Action

1. 1866 act enacted to end the restrictions of the “black codes”.  Also made all born w/in US = citizens

2. 1870 enforcement act dealt w/ voting rights and made criminal sanctions for private conspiracies to violate federal rights

3. 1871 act ( enforced the 14th amend.  §1983 gives cause of action for deprivation of rights

4. Civil rights laws:

a. Criminal:

i. Conspiracy against rights

ii. Deprivation of rights under color of law

b. Civil:

i.  Equal rights under the law

ii.  Property rights of citizens

iii. Civil action for deprivation of rights

iv. Conspiracy to interfere w/ civil rights

D. The Civil Rights Cases and State Action

1. Civil Rights Cases (1883) page 866

Facts:  CRA of 1875 (no discrim b/c of race).  Violation = civil penalties.  Ps were excluded from hotels, theaters & railroads.  Ds were the owners and argued the laws as unCNal.

Reasoning (Bradley):  CG can’t legislate subjects w/in the domain of sts.  14h amen dealt w/ st’s power over civil rights so CG can’t pass this law under the 14th amend b/c it deals w/ private action.

13th amend doesn’t apply b/c thinks the effects of slavery are gone and should just get over it.

Holding:  Law is unCNal

Dissent (Harlan):  Broader conception of servitude than majority.  Should allow the law under 13th b/c discrim = badge of servitude that CG wants to prevent.  14th also allows b/c such businesses have a duty to the public as quasi-state actors.

2. Now:  still st action requirement, but st action has been broadened.  Also, CG has found other grounds under which it can act (ex. CC)

3. United States v. Cruikshak (1875) page 870:  Right to assemble not enough for CG to protect.  Needs to be right to assemble for st/gov’t purposes

III. Substantive Due Process

A. Economic Interests

1. Introduction:  To what extent does DP authorize the Ct to articulate fundamental values not explicitly designated by the CN?

a. Originally rejected in the Slaughterhouse Cases

b. Lochner = rise of SDP
c. Then, Lochner scrutinized and SDP took a dive

d. Now, use of SDP for assurance of special protection of economic and property rights is discredited.

2. Antecedents

a. Calder v. Bull (1798):  Some justices willing to entertain arguments of nat’l law.  Dicta talks about rights that are fundamental that the leg can’t control.

b. The early Marshall ct:  mentioned nat’l law, but rationale disappeared in later laws.

c. While Slaughterhouse Cases prohibited SDP for a little while, SDP eventually popped up in economic context 

3. The Lochner Era:  Judicial Intervention and Economic Regulation

a.  Lochner v. New York (1905) page 458

Facts:  St law limits bakers to 10 hrs per day or 60 hrs a week.  D convicted for allowing employees to work too much

Reasoning (Peckham):  Stat interferes w/ right to contract guaranteed under 14th amend liberty.

“Is this a fair, reasonable and appropriate exercise of the police power, or is it an unreasonable, unnecessary and arbitrary interference w/ the right of the individual to his personal liberty or to enter into those Ks in relation to labor which may seem to him appropriate or necessary for the support of himself and his family?”

Law doesn’t involve safety, morals, or public welfare.  Thus, law is arbitrary

Holding:  Such a law violates the 14th amend b/c it intrudes on the fundamental right to contract between employee and employer.  Here, end doesn’t justify the means.

Dissent, Concurring (Harlan, White, Day):  Liberty to contract is subject to reasonable police regulation.  Here there’s a health risk to bakers.

Dissent (Holmes):  “a CN is not intended to embody a particular economic theory, whether of paternalism and the organic relation of the citizen to the st or of laissez faire.”

4. What was wrong w/ Lochner
a.  Liberty read too broadly to include freedom of contract

b.  Freedom of speech expanded too much

a. Lochner asked for some fair ground to say health law can restrict liberty, but didn’t say how this test could be satisfied.

b. Says heightened judicial scrutiny when cherished CNal rights are threatened.  When is this?

5. Judicial Scrutiny of Economic Regulations During the Lochner Era:  Some examples pre-1930

a.  Muller v. Oregon:  Can restrict working hrs of a ♀ due to concern for ♀’s physical structure.  Leg has valid reasons for wanting it.

b.  Bunting v. Oregon:  Upheld law limiting hrs for all factory workers

a. Coppage v. Kansas:  Law prohibiting unions violated SDP b/c violated right to free contract and was not justified by st’s needs

b. Adair v. United States:  Employer & employee have equality of right to contract; leg can’t interfere

c. Adkins v. Children’s Hosp:  No min. wage for ♀.  Civil inferiority of ♀ no longer existent (in 1923!) so liberty of contract can’t be subject to greater restriction for ♀ then for ♂

d. Williams v. Standard Oil: A st leg power is w/o CNal power to fix prices unless the business or property involved is affected w/ a public interest

6. The Modern Era: The Decline of Judicial Scrutiny of Economic Regulation

a.  Nebbia v. New York (1934) page 469

Facts:  NY milk control bd to fix milk prices.  D convicted of selling milk below the min price 

Reasoning (Roberts):  DP demands that a law be reasonable and not arbitrary or capricious; here it’s a law against contamination.  No closed class of businesses in public interest . . . can, for adequate reasons, control anything if it’s for the public good

Holding:  Price control only unCNal when arbitrary, discriminatory, or demonstrates irrelevant to policy the leg is free to adopt, which wasn’t the case here.

Differs from Lochner b/c isn’t interference w/contract; is the promotion of public welfare

Dissent (McReynolds, Van Devanter, Sutherland and Butler):  This isn’t regulation – it’s dictatorship and it’s deprivation of fundamental rights

b.  West Coast Hotel Co v. Parrish (1937) page 471

Holding and Finding (Hughes):  Overruled Adkins and upheld min wage law for ♀.  Doesn’t violate right to contract since CN doesn’t include a freedom to contract.  St has interest in health of ♀ & their protection from unscrupulous and overreaching employers.

Important notes:  Death of economic SDP

Dissent (Sutherland):  Law needs to consider both the employee and the employer.  Arbitrarily shifts burden on the employer when it should be on society as a whole

7. After the New Deal: Minimal Judicial Scrutiny or Judicial Abdication?

a.  The Impact of Nebbia & West Coast Hotel:  Roosevelt was going to pack the ct b/c hated Adkins; West Coast Hotel was the “switch in time that saved nine.”

b.  Economic regulations and the Carolene Products Cases:  Carolene Products rejected DP challenge to fed prohibition against interstate shipment of filled milk.  Leg. judgment is presumed to be supported and have to assume rat’l basis for leg. actions.  Footnote 4:  Greater judicial scrutiny allowed when (1) leg = specific prohibition of the CN or (2) where prejudice against discrete & insular minorities
c.  Minimum rationality review:  Some continued willingness to consider the rat’l basis of economic legislation

i.  Williamson v. Lee Optical Co (1955) page 476

Facts:  Regulation of glasses forbids optician from fitting or duplicating lenses w/o prescription from ophthalmologist or optometrist.

Holding:  Law need not be logical to be CNal.  Uphold here b/c had any hypothesized rationale

ii.  Ferguson v. Skrupa: Ct isn’t a super legislature to weigh the wisdom of legislation




d.  No law since 1937 stricken on SDP grounds in socioeconomics




e.  Most current justices look at this issue w/in PDP in mind




f.  Eastern Enterprises v. Apfel:  Potential SDP argument allowed w/ takings

B. Contraception

1. Introduction to other issues outside of contraception

a.  Meyer v. Nebraska (1923): Can’t have law forbidding one to teach a foreign language; there’s no adequate st justification and this act falls under “liberty”

b.  Pierce v. Society of Sisters (1925): No significant st reason why kids must go to public, not private, schools

c.  Skinner v. Oklahoma (1942): Can’t have forced sterilization; procreation and marriage = basic liberty and fundamental to the very existence and survival of the race

2. Griswold v. Connecticut (1965) page 510
Facts:  Planned Parenthood gave info to married persons re: contraception.  Violated CT law saying couldn’t do that

Reasoning (Douglas):  Intimate relation of husband and wife.

Right to educate, while not in 1st Amend, has been found there

Creates zones of privacy out of 3, 4,5 Amendments

Law = older than the Bill of Rights

Holding:  Strike the law b/c this rights is found w/in the CN.  Specific right of marital privacy.  Law not narrowly tailored to st interests and is too destructive.

Concurring (Goldberg): Concept of liberty protects fundamental rights that aren’t necessarily confined w/in the BoR.  St needs rat’l relationship to get involved; marital fidelity can be protected otherwise.

Concurring (Harlan):  DP strikes balance btwn liberty and demands of an organized society.  Includes freedoms such as here.  Home is a private place.  While the right is not absolute, intimacy of husband and wife = essential.  Looks at history, tradition, prudential doctrines, federalism and sep of powers.

Concurring (White):  Likes strict scrutiny for pertinent rights.  No proper st interest here

Dissent (Black):  Privacy isn’t in the CN

Dissent (Stewart):  9th Amend applies to fed, not st, gov’t

3. Bork, “Neutral Principles” SR 21; Grey, “DO we Have an Unwritten Constitution?” SR 12

Judiciary needs to follow neutral principles otherwise it’s making a value choice.  The founding fathers, not the ct, get to make value choices.  Here, there’s not supposed to be SDP in privacy.  Is illegitimate exercise of judicial power.  Griswold isn’t neutral and isn’t acceptable holding.  CN does not embody moral/ethical choice.

4. Eisenstadt v. Baird (1972) page 520

Facts:  Baird gave foam to unmarried ♀; this is a violation of law that prohibited distribution of contraceptives to unmarried.

Holding:  Avoided explicit decision of whether Griswold extended beyond married couples.  Instead, it purported to decide the case as a violation of EP even under a minimum rationality standard.  Extended right of privacy as a “right of the individual . . . to be free from unwarranted gov’tal intrustion”

5. Carey v. Puplation Services International (1977) page 520

Facts:  Prohibition of sale of contraceptives to minor was stricken.

Holding:  Because such access is essential to exercise of CNally protected right of decision in matters if childbearing, it’s stricken.

C. Abortion

1. Roe v. Wade (1973) page 521

Facts: TX abortion laws making abortion illegal except by medical purposes to save the ♀’s life.  Appellant says TX statutes improperly invade a ♀’s right to terminate her pregnancy

Reasoning (Blackmun):  Zones of privacy have been recognized as “fundamental” or “implicit in the context of ordered liberty.”

St does have some right to regulation if there’s a compelling st interest

It is reasonable for the st to get involved when health of mother or of potential human life is involved

Compelling pt = end of 1st trimester

Ct is all over the place w/ reasoning: relies on textualism and SDP

Holding:  A st criminal abortion statute w/o regard to pregnancy stage and w/o recognition of other interests involved violates DP.

Concurring (Stewart):  DP protects more than just the BoR.  Eisenstadt mentions right of individual to be free from gov’t intrusion, which includes right to terminate pregnancy

Concurring (Douglas):  Balance is between right to privacy and st’s desire to protect health

Dissent (White):  Nothing in CN’s history supports this.  Should be left to the people to decide.

Dissent (Rehnquist):  This isn’t an issue of privacy.  Majority of sts restrict abortion so this right isn’t so fundamental that it’s supposed to be in the CN.

2. Notes

a.  ♀’s right to terminate her pregnancy only defeated by compelling st interest to protect ♀’s health and the potentiality of human life

b.  Limitations on abortion:

i. Can require parental consent unless unduly burdens right to seek abortion

ii. Can have limitations on public abortion funding

iii. Can’t have spousal consent

iv. Can’t require it to take place in a hospital if that’s a significant obstacle

v. Poverty is an acceptable obstacle to abortion; don’t have to use st/fed funds

c.  Problem w/ Roe is the trimester framework, as that’s not really a medical necessity

3. Planned Parenthood of Southeastern PA v. Casey, (1992) page 537

Facts:  Statute required ♀ to give consent 24 hours before abortion performed

Reasoning (O’Connor, Souter, Kennedy):  Liberty bars gov’t actions in certain realms:


Marriage
Contraception
Child rearing
Procreation


Family relationships

Education


Choices central to personal dignity and autonomy

Informed consent = undue burden.  Minors, however, can still be required so long as there’s a judicial by-pass procedure

Reporting statistics allowed b/c vital for medical research

Holding:  Upheld but altered Roe in striking this law:


a.  ♀ has right to choose w/o undue interference from the st before viability


b.  St has the power to restrict after viability if has legit protection of health interests

a. St’s interests = protection of ♀ and of the fetus

b. Replaces strict scrutiny w/ undue burden test
3 justices abandon viability requirement; 4 don’t say anything about it at all

3 justices say want undue burden test

Concurring and Dissenting (Stevens):  Roe = basic to understanding liberty.  No proof that the delay here wasn’t undue or legit.  Asks for rat’l justification test

Concurring and Dissenting (Blackmun):  Thinks right should be free of st interference.  Also wants Roe’s trimester framework upheld.

Concurring and Dissenting (Rehnquist): ♀ isn’t isolated in pregnancy.  Thinks sts can restrict and that this case is like Lochner in expanding ct’s grasp.

Concurring and Dissenting (Scalia):  Would uphold statute under rat’l basis test.  Also, stare decisis fails here; why pick-and-choose parts of Roe to save?

4. Implications of Casey
a.  Unnecessary health regulations that have the purpose or effect of presenting a substantial obstacle to a ♀ seeking an abortion impose an undue burden on the right

b.  Mazurek v. Armstrong:  Ok to prohibit physician’s assistant from doing abortions b/c no proof that this will prohibit abortions

c.  Stenberg v. Barhart:  Struck down ban on partical birth abortions b/d didn’t contain allowance for when medically nec.  Also, applied undue burden test and found that there is a right to post-viability abortion when it is nec for the life/health of the ♀

D. Family Relationships

1. Marriage

a.  Loving v. Virginia: Ct strikes ban on interracial marriage.  There’s a fundamental right to marry b/c it’s vital personal right essential to the ordinary pursuit of happiness and is thus a basic civil right.

b.  Zablocki v. Redhail:  EP grounds for right to marry; SDP right to marry as fundamental.  A law restricting such rights must be narrowly tailored

c.  Turner v. Safely: Inmates allowed to marry b/c is crucial.  Important attributes of marriage fundamental even while one is in prison

2. Extended Family Relationships

a.  Moore v. East Cleveland:  Can’t restrict def’n of family too narrowly w/ an intense housing regulation.  Here was an economic/emotional bias for enacting the “overcrowding” regulation, but the statute wasn’t narrowly tailored.

Dissent, however, doesn’t think this interest is implicit in the concept of ordered liberty.

White would use heightened scrutiny and says this isn’t a right b/c living w/ more than one set of grandchildren isn’t a cnally protected right.

Stewart says interest in living w/ grandchildren is too different w/ marriage, bearing, and raising children.

b.  Belle Terre v. Borcas:  No privacy rights involved in zoning restriction excluding unrelated groups from living together.  Powell agrees.

Marshall dissents and thinks unrelated should get to live together

c.  Troxel v. Granvite:  St allowing grandparents visiting rights over objection of mother violates mom’s SDP rights; parents have fundamental right to care for kids.

Dissent thinks parent’s liberty interest not so inflexible that st can’t get involved.  Kennedy thinks interest of the child is crucial enough that st could get involved

3. Family Relationships and the Role of Tradition

a.  Michael H. v. Gerald D.:  Biological father not given visiting rights.  The protection of the family unit> right of biological father.  Looks @ social tradition.

Scalia’s concurring is a static approach: interest should be defined specifically then look at tradition.

Brennan’s dissent is an evolving approach where CN is living and recognizes that times change

O’Connor’s dissent is waffling; thinks different approaches of history and tradition should be allowed for different cases

E. Sexual Conduct

1. Bowers v. Hardwick (1986) page 568

Facts:  Charge= sexual act w/ another adult male.  Is really a sodomy prohibition although it doesn’t specify homosexuality

Reasoning (White):  Prior cases not applicable since they dealt w/ procreation, marriage, and whether to beget/bear children.  Has nothing to do w/ right to engage in sodomy

Homosexual acts not implicit in the concept of ordered liberty nor deeply rooted in nation’s history and tradition

Otherwise illegal conduct is not always immunized whenever it occurs in the home

Holding:  Applies the rat’l basis test and not strict scrutiny.  No fundamental/CNal right for homosexuals to engage in sodomy.  Laws all the time are based on morality, so this is acceptable

Important notes:  Called the “second death of SDP”

Concurring (Burger):  “To hold that the act of homosexual sodomy is somehow protected as a fundamental right would be to cast aside millennia of moral teaching.”  Judeo-Christian tradition.

Concurring (Powell):  Not a fundamental right.

Dissent (Blackmun + 3 others): Issue is really the right to be let alone.  Thinks precious case laws apply b/c all dealt w/ issues central to an individual’s life.  St’s interest in public health, religious values are all faulty.

Dissent (Stevens + 2 others): To decide if CNal:


a.  May st prohibit conduct by means of a neutral law applying w/o exception to all persons?  NO, b/c heterosexuals protected in the bedroom.


b.  If not, may the st save the statute by announcing it will only enforce the law against homosexuals?  SINCE NOT NEUTRAL, LAW NEEDS JUSTIFICATION, which there’s no identified st interest here.

2.  John Garvey, “Men Only”


a.  Thinks issue should be left to public moral debate


b.  Also believes this was a case about orgasm, not true love

F. Death and Dying

1. Cruzan v. Director (1990) page 575

Facts:  Parents wanted to remove tubal feeding.  MR has clear and convincing evidence standard which was not met here.

Issue:  CNal right to die?  Whether has CNally protected liberty interest in refusing unwanted medical trmt.  Can MR have a clear and convincing standard (higher than preponderance) standard before can refuse trtmt?

Reasoning (Rehnquist):  Not a right to privacy case.

St has interests in protection, preservation, safeguard against abuse.

Holding:  This is allowable b/c the risk of erroneous decision is high

Concurring (O’Connor):  Recognizes individual’s right to refuse and sees no violation here

Concurring (Scalia): Ct shouldn’t get involved.  This is a st issue

Dissent (Brennan): Fundamental right to refuse> st interests.  If competent person has liberty interest, no st interest can outweigh the rights of the individual

2. Washington v. Glucksberg (1997) page 578

Facts:  Brought by drs who wanted to help 3 mentally competent terminally ill pts to control time and manner of own death in violation of a law that won’t allow.

Reasoning (Rehnquist): History and tradition prohibit assisted suicide.  No gen’l right to suicide

SDP can’t be expanded here b/c not implicit to ordered liberty or deeply rooted in history and tradition.

No right to assistance in committing suicide b/c suicide = public health problem.

Holding:  Sts interest legit and the ban is reasonably related to such interests.  WA stat doesn’t violate the 14th amend.  No right for competent pts b/c there is no fundamental liberty interest involved.

Important notes:  Leaves open a possible right in the future if the interest was phrased differently to reflect excruciating pain, competency, nonvulnerable terminally ill pt

Concurring (O’Connor):  No gen’l right to commit suicide.  St’s interest in protecting incompetent is enough to justify the prohibition.

Concurring (Stevens):  Dignity could be a CNal interest.  Here, though , the interest is in controlling own death, which isn’t nec enough.

Concurring (Souter):  Wants a sliding scale test which weighs interests of both parties.  The stronger the individual interest, the stronger the st’s interest has to be to controvert it.

Concurring (Breyer):  Rephrases interest as right to die w/ dignity

3. Vacco v. Quill (1997)

Facts:  NY law did not violate EP by prohibiting assisted suicide while permitting pts to refuse lifesaving trtmt

Reasoning (Rehnquist):  Laws don’t treat people differently.  There’s a distinction between withdrawal and suicide.

G. SUMMARY OF SDP
1. CNal limits on gov’t

a.  Substantive limits

i. Casey: DP has sub aspect barring gov’t action regardless of the fairness of the procedures used to implement them

ii. Glucksberg: Ct has sub review over legislation

b.  Textual basis


i.  Roe: found it in the word “liberty” that gov’t can’t enter

c.  Dissent to SDP

i.  Scalia is a textualist, like Black, and thinks there’s no SDP b/c DP only mentions “process”

2. So how to figure out fundamental v. liberty rights?

a.  Liberty Rights

i. Rat’l basis test: rationally related to a trad’l gov’t purpose.

ii. See Bowers, Williams v. Lee Optical
iii. Very flexible standard – both under/overinclusive are okay

b.  Fundamental Rights


i.  Strict scrutiny: compelling st interest can have leg that’s narrowly-tailored

c.  Laws infringing on economic liberty


i.  Originally considered fundamental rights.


ii.  Then, Lochner repudiated and ct doesn’t interfere


iii.  Now, ct may be returning to the idea

d.  Privacy issues


i.  Fundamental rights:

· Right to marry

· Right to choose in abortion and birth control

· Right of choice in marriage

· Family relationships ( to live w/ blood relatives, fit custodial parent to raise a child

· Right to have medical assistance removed

3. What is a fundamental right?

a.  Rooted in tradition

b.  Valuable to public values and privacy interests

c.  Implicit to ordered liberty such that neither liberty nor justice would exist if sacrificed

4. How does ct define?  How do judges define?  How do the various majorities decide what is a fundamental right?

a.  History and Tradition

i. Narrowist approach = look @ time 14th amend was passed

ii. Restrained approach to SDP

iii. Ex. Bowers= narrow def’n of right to homosexual sodomy

iv. Glusckberg’s Scalia opinion

v. Michael H’s perspective on role of biological adulterous father as not being important

b.  Expansive Views


i.  Progressive; the CN is a living Charter

ii. Dissent in Michael H

iii. Personal autonomy = essence of liberalism
iv. Marshall’s dissent in Belle Terre – should define family as it suits your needs
c.  Harlan’s View (the current view)

i.  Middle view

ii.  SDP is legit power of the ct

iii.  Ct balances liberty w/ demands of an organized society

iv.  Restraint comes from history, values, & sep of powers

v.  Tradition includes those adopted and those rejected, and is thus viable and malleable

vi.  Casey talks about changing role of women

vii.  See Powell in Moore
viii.  O’Connor and Souter in right-to-die cases

IV. Procedural Due Process

A. Criminal Procedure and the Incorporation Controversy

1. DP and Procedure

a.  Murray’s Lessee v. Hoboken:  DP: CN contains no description of those processes which it has intended to allow or forbid.

b.  2 prong test:


i.  Examine CN to see if the process is in conflict w/ text


ii.  Look @ history to see if activity allowed

2. The use and limits of English history
a.  Powell v. Alabama:  Right to counsel essential in some crim cases despite lack of English practice

b.  Hurtado v. CA:  No English history requiring grand jury indictment rather than information

3. The battle between “selective” and “total” incorporation
a.  Palko v. Connecticut: Some rights of BoR incorporated by the 14th Amendment, but only those that are fundamental principles of liberty and justice

b.  Adamson v. CA: Right to fair trial is incorporated, but the self-incrimination privilege is not

4. The Aftermath: almost total incorporation in fact except for the grand jury provision of the 5th amendment
a.  Duncan v. Louisiana (1968) page 441

Facts:  LA law won’t allow jury trial unless capital case or can be punished by hard labor.  Here was misdemeanor

Holding:  This is a fundamental principle of liberty and justice that is basic to our system of jurisprudence.  Since it’s essential to a fair trial, the law is invalid.

Concurring: Likes selective process of incorporation but thinks all is incorporated by the text of the 14th

Dissent:  Trial by judge isn’t unfair, so no reason to incorporate this particular privilege

b.  Incorporation since Duncan
i. What rights have been incorporated?

· All crim process but grand jury indictment

· 1st amend rights

· Takings

· 5th amend

· Not: 2nd or 3rd or right to jury for civil suits

ii. The scope of incorporated rights

· The rights aren’t the same for st and fed cts.

B. The Right to Hearing Cases

1. The PDP revolution of the Early 1970s

a.  Goldberg v. Kelley (1970)  DP required that a welfare recipient be afforded an evidentiary hearing before the termination of benefits.  B/c the gov’t created these rights, traditional property rights formed a PDP right to a hearing

b.  Board of Regents v. Roth (1972)  Professor not rehired.  Had no tenure rights and given no reason for nonretention.  PDP applies only to deprivation of interests in the 14th amendment; here, no property interest since contract said nothing about renewal.

c.  Perry v. Siderman (1972)  Nontenured prof won right to hearing b/c of understanding fostered by the college administration was a de facto tenure on which the professor relied.  Given hearing b/c entitled to have opportunity to prove the existence of a property right

2. Property, liberty, and hearing rights of public employees in light of Roth
a.  Fair and substantive basis is consistent w/ principle that there is federal content to the word “property”

b.  Arnett v. Kennedy (1974):  Ct rejected nonprobationary fed civil service employee’s claim to a full hearing before dismissal.  B/c law had removed such procedures, these provisions were dispositive of the PDP claim.

a. Bishop v. Wood (1976):  Dismissal of police officer did not implicate “property” or “liberty” interests.  DP isn’t a guarantee against incorrect or illadvised personnel decisions.  No property interest in the position since the position was held @ the will of the city

b. Cleveland v. Loudermill (1985):  St procedures contained in the law creating a property right are not the source of CNally required procedures upon termination of that property right.  DP protects life, liberty, and property.  Can’t be deprived of these w/o CNally adequate procedures.
3. The shrinking scope of liberty in PDP cases

a.  To what extent does PDP protect liberty?

i.  Paul v. Davis:  Police handed out flyers re: active shoplifter.  Ct held reputation isn’t a liberty or property interest.  Narrow reading of “liberty”

ii.  Vitex v. Jones:  Liberty interest may emanate from powerful fed interests apart from st law rules.  Involuntary transfer of st prisoner to mental hospital implicates a liberty interest protected by DP b/c it’s a curtailment of liberty.

iii. Wewitt v. Hems; Olim v. Wakinekona:  Transfer of gen’l prisoner population to segregation implicates a liberty interest, but transfer of a prisoner to an out-of-state prison isn’t a liberty interest.

iv. Right to hearing re: suspension = liberty interest

v. Corporal punishment in school implicates a liberty interest

vi. Mathews v. Eldridge: Predermination hearings not required re: disability benefits.  Hearing is required if (examine the following factors):

· Private interest affected by official action

· Risk of erroneous deprivation through procedures used and probative value of any add’l safeguards

· Gov’t’s interest+ burden of add’l procedure

C.  So what is PDP?


1.  The gov’t can’t infringe on your rights.  Takes into account fair procedure



a.  Was the law enacted fairly?



b.  Was the adjudicative process fair?



2.  To have PDP, need gov’tally-recognized interest

V. Equal Protection

A. Overview

1. Introduction

a.  14th Amendment: No state shall “deny to any person within its jurisdiction the equal protection of the laws.”

b.  Incorporated to the states via the 5th amendment

a. First understood in the Slaughter-House Cases as only applying to racial concerns

b. Gov’t has to treat similarly-situated people in a similar manner.

c. Anti-subordination principle

d. Doesn’t guarantee absolute equality

2. Modest Origins:  Equal Protection in the Pre-Warren Court Years

a.  Traditionally only applied to race discrimination

b.  Some economic legislation stricken on EP grounds

c.  Differed from DP b/c focused more on means than ends.

3. The Warren Court’s “New EP” and the two-tier approach

a.  Used strict scrutiny in addition to deferential scrutiny; strict = means had to be shown necessary to achieve stat ends, not just reasonably related

b.  Strict applies to suspect classifications or to fundamental rights and interests


i.  Fundamental included voting, criminal appeals, and the right of interstate travel

4. The post-Warren Ct years and EP

a.  Strict scrutiny for race, sex, alienage, and illegitimacy

b.  Rat’l basis “with bite” sometimes applied

c.  Middle tier scrutiny, more intensive that rat’l basis, applied for sex discrimination.  = serve and important gov’tal objectives and must be substantially related to their achievement

B. Nonsuspect Classifications

1. What is reasonably related?

a.  Rational connection between classification and objectives

b.  Reasonable, not arbitrary, and must rest on some ground of difference having a fair and substantial relation to the object of the legislation

a. Measure of reasonableness is the degree of its success in treating similarly those similarly situated

b. Overinclusive and underinclusive generally don’t meet this test

2. Deferential Rationality Review

a.  Railway Express Agency v. New York (1949) page 609

Facts: St restriction on ads on trucks; but if was the business of that truck’s owner, could have an ad on your own truck

Reasoning (Douglas):  Regulation allows unequal treatment on the basis of a distinction that doesn’t really matter.  This is a superficial way of fixing the problem of truck advertising.  However, the st court concluded that ads are a distraction and this is how the leg decided to attack that

Holding: Ct was deferential to legislation and upheld it.

Concurring (Jackson):  Thinks this classification is too narrow and doesn’t do what it purports to do.  However, thinks there is a real difference between doing in self-interest and doing for hire.  Thinks city may protect its citizens in the way it was done here.

b.  Williamson v. Lee (1955): Ct rejected EP claim and said that legislative classification is difficult but EP goes no further than invidious discrimination

a. McGowan v. Maryland (1961): St Sunday closing laws sustained against EP challenges.  A statutory discrimination will not be set aside if any state of facts reasonably may be conceived to justify it

b. McDonald v. Board of Election Commissioners (1969): Re: policy that barred voting of prisoners awaiting trial.  Warren held that so long as some rat’l relationship to a legit state end will be upheld.  Legislatures are presumed to have acted CNally

3. The Early 1970s

a.  US Dept of Agriculture v. Moreno (1973): stuck down provision of food stamp program for assistance to households where the def’n was “related members.”  Was aimed at harming hippies.  Brennan’s majority said was irrational, imprecise, and without any rat’l basis.  A bare CGal desire to harm a politically unpopular group cannot constitute a legit gov’tal interest.  This is rat’l basis w/ bite applied!
b.  Lyng v. Castillo (1986): Upheld via rat’l basis a provision that treated parents, children, and siblings who live together more favorably than distant relatives

a. Lyng v., International Union (1988): Ct rejected an EP attack on provision withholding benefits from those whose eligibility was a consequence of being on strike.  Exclusion of strikers was rat’lly related to the legit gov’tal objective of avoiding undue favoritism to one side or the other in private labor disputes

b. Jimenez v. Weinberger (1974): Welfare program struck down in stricter scrutiny-method.  Act denyied benefits to some, but not all, illegitimate kids

4. The Late 1970s

a.  New Orleans v. Dukes (1976): Overruled Morey, the only case to strike down an economic regulation on EP grounds in about 40 years.  Said that grandfather clause in New Orleans allowing certain pushcart vendors was rationally related to maintaining city charm and tourism was allowable.

b.  Massachusetts Bd of Retirement v. Murvia (1976):  Used rat’l basis standard and said that perfection in making the necessary classifications is neither possible nor necessary.  A law requiring retirement at the age of 50 is legit related to keeping police force in tact.  Marshall’s dissent was that there should be some middle ground between rat’l basis and strict scrutiny review.

c.  Vance v. Bradley (1979): Case rejected an EP attack on fed law requiring foreign service personnel to retire at the age of 60.  Even though both over- and underinclusive, classification doesn’t have to be perfect.  Was upheld.

d.   New York City Transit Authority v. Beazer (1979).  Stevens upheld the exclusion of methadone users from transit authority employment.  Supported by the legit inference that danger could exist.  Law allowed b/c supported by public safety concerns.  White’s dissent was that classification has no proof or justification other than a guess; claims this is targeted law at a politically unpopular group.

5. Rationality Review since the 1980s

a. For the most part applied deferential standards for EP challenges to socioeconomic legislation.

b.  U.S. Railroad Retirement Bd. v. Fritz (1980) page 616

Facts:  Fed law prohibited dual benefits to retirees unless was grandfathered in for certain years.

Reasoning (Rehnquist):  Classification isn’t arbitrary b/c it’s an attempt to protect the relative equities of employees and to provide benefits to career railroad employees

Holding:  There are plausible reasons for CG’s action, so will be upheld.  Historically assume that CG intended what it enacted.  Don’t go sniffing for deceit.

Concurring (Stevens):  Wants to find a correlation between the classification and the actual/legit purpose of the statute before presuming this to be an impartial legislature.

Dissent (Brennan, Marshall):  Ct claims to have applied rat’l basis test but didn’t actually do this one.  Calls for rat’l basis with tooth (bite) in looking at the rat’l relationship to the identified purpose.  Majority didn’t do any investigation; it simply took the leg at its word.

a. Scheiker v. Wilson (1981) page 620

Facts:  Upheld CG’s denial of federal comfort allowances to needy aged, blind, and disabled confined in public institutions unless the institutions rec’d federal Medicaid funds.

Reasoning (Blackmun):  As long as the classificatory scheme chosen by CG rationally advances a reasonable and identifiable gov’tal objective, must disregard the existence of other potentially preferred methods.

Dissent (Powell):  Should skeptically look at post hoc hypotheses that’s not supported by leg history.

b. Logan v. Zimmerman Brush Co. (1982): Suggested that EP rationality review retained some bite.  (Blackmun).
c. Allegheny Pittsburgh Coal v. Webster County (1989):  Rehnquist, for a unanimous court, applied a rat’l basis test for looking at a WV property tax system.  Leg needs to show rationally related to its purpose, and there was no proof here.  Was intentional systematic undervaluation by st officials of property, which is discriminatory.
d. Nordlinger v. Hahn (1992):  Distinguished Allegheny and upheld a tax system since there was proof that this system was needed and desired
e. FCC v. Beach Communications (1993): Thomas’s majority took a deferential stance and said that EP isn’t license for cts to judge the wisdom, fairness, or logic of leg choices.  Very deferential approach.  Steven’s concurrence thinks that there still needs to be proof of a reasonably conceivable state of facts
C. Suspect Classifications

1. Race and Ethnic Ancestry

a. Racial Classifications

i.  Strauder v. West Virginia (1880) page 629

Facts:  Black D was convicted of murder by a jury from which blacks had been explicit due to a st law making juries for white males only

Reasoning (Strong):  Common purpose of EP is to end race superiority.  To have this law is an assertion of black inferiority.  St can only limit to education, to males, to citizens, to ages, but not to races.

Holding:  Struck the law

ii.  Korematsu v. US (1984) page 631, supplement

Facts:  Military order excluding all persons of Japanese ancestry from designated West Coast areas.  D had been born in US, had gone through surgery to look “more American”.  Violated b/c wanted to stay w/ girlfriend of Italian dissent.

Underinclusive b/c not getting everyone (ex. German-Americans)

Overinclusive b/c getting loyal citizens in addition to nonloyal citizens

Reasoning (Black):  All legal restrictions which curtail the civil rights of a single racial group are immediately suspect; however, not all of them are unCNal

Exclusion was necessary by military authorities at the time; hindsight not enough to say was an EP violation.

Holding:  Classification based on race survived strict scrutiny

Dissent (Murphy):  Military’s claim needed to be evaluated on the basis of its reasonability.  This was obvious discrimination on the basis of race and thus violated EP.  Exclusion of all persons w/ Japanese blood has no reasonable relation to a tendency to commit sabotage and espionage.  More skeptical than traditional rat’l relation test

Dissent (Jackson):  While it may have been necessary at the time, by not condemning the practice now, it’s essentially validating the principle of racial discrimination now.

Important notes: Famous for formal articulation for scrutiny of laws that on its face exclude; however, infamous now b/c is essentially discriminatory

112,000 were affected by this statute!

iii. Loving v. Virginia (1967) page 633

Facts:  Statutory scheme to prevent interracial marriages

Reasoning (Warren):  Doesn’t equally apply – is a law banning white persons from marrying nonwhites (essentially), and penalizes the nonwhite, so is unequally applied to the various races.
Holding:  Struck the statutes; racial classifications as a basis for restricting marriage violates the EP

Concurring (Stewart):  It is simply not possible for a st law to be valid under the CN which makes the criminality of an act depend upon the race of the actor

iv. McLaughlin v. Florida (1964) page 635

Facts:  Invalidated a criminal statute prohibiting cohabitation by interracial married couples.

Reasoning (White): Racial classification can’t be justified; applies strict scrutiny and finds this is invidious discrimination forbidden by EP

v. Palmore v. Sidoti (1984)

Facts:  Second marriage to a black; st awarded custody to the father so that mother in interracial marriage wouldn’t get kid.

Reasoning (Burger):  Clear this was done for race reasons since ordinarily the child would go to the mother.  St claims that social stigmatization is enough to justify, but the effects of social prejudice cannot justify a racial classification removing an infant child from the custody of its natural mother.

vi.  Hirabayashi v. US (1986) Supp

Facts:  Petitioner native-born American citizen whose parents were from Japan was convicted of two misdemeanors. First conviction was for failure to report to designated Civil Control Station. Second conviction was failure to follow curfew.

Reasoning:  Court found that knowledge known to War Department that exclusion of Japanese from West Coast was due to General's belief that it was impossible to separate loyal Japanese from disloyal ones. Court believed this information would have influenced Supreme Court's decision on first conviction but not on second conviction.

Holding:  Petitioner's conviction for failing to report to Civil Control Station was vacated because nondisclosure of information by respondent government was error that prejudiced petitioner's appeal. Petitioner's conviction for violating curfew was not vacated because nondisclosure information was not prejudicial to petitioner.
vii. Gotanda, “Critique of Our CN is Colorblind” Supp

· Race is a social construction.  Should we think of categories?  Because this will further discrimination

· Law is to promote safety and order.

· CN should be colorblind.

· Classifications carry on the thinking that we are different rather than the same

· Scorns theories of purity and contamination that are present in racial terms

viii. Oneida case where stopped all black men to see if hand cut:  could be an EP case

ix. Discrimination based on nat’l origin, race, and ethnic classifications are always suspect and subject to SS
b. Racial Segregation

i..  Plessy v. Fergusun (1896) page 637

Facts:  equal but separate accommodations for railroad passengers.  Plessy, 1/8 Black, got in trouble.

Reasoning (Brown):  14th can’t possible abolish distinctions.  Leg is powerless to eradicate racial instincts or distinctions.

Holding:  Sup but equal allowed

Dissent (Harlan #1):  Fundamental problem with this is that it interferes w/ personal freedom of citizens.  There shouldn’t be a ruling class of citizens.  Seeds of race hate can’t be planted under the sanction of law.  Thin disguise of “equal accommodations” will not mislead any one, nor atone for the wrong done.  CN should be colorblind

ii. Brown v. Board of Education (1954) page 639

Facts:  Is sep but equal allowed in segregated public schools?

Reasoning (Warren):  Tangible factors may be made equal, but segregation of children deprives the children of minority groups of equal education opportunities.  To separate creates feelings of inferiority that can’t be undone.

Holding:  Separate educational facilities are inherently unequal.

iii. Bolling v. Sharpe (1954) page 643

Holding (Warren):  Racial segregation of public schools violates DP.

iv. Brown v. Board of Education II (1955) page 645

Holding (Warren):  School authorities have the primary responsibility for solving segregation problems, and the fed ct gets to review such periods of transition.

2. Sex

a.  Introduction

i. Heightened scrutiny for gender, alienage and illegitimacy

ii. CN doesn’t guarantee sex equality but was included in by the 1970s

· Bradwell v. State (1873) said 14th doesn’t apply to ♀; denied ♀ right to practice law.

· Minor v. Hapersett (1874) denies ♀ right to vote; suggested 14th Amendment includes ♀ but not allowed to be politically or professionally active

· 19th Amend then came in and gave women suffrage

· By 1970s (Craig v. Boren, see below) 14th A includes and therefore gives heightened, intermediate level of scrutiny for sex cases.

iii. Separate Spheres:

· Goesaert v. Cleary (1948) said ♀ can’t be bartender unless closely related to one.  Ct reasoned that CN doesn’t require leg to accept social notions of equality.  Ct also doesn’t get to guess leg’s intent, whether legit or discrim

iv. Heightened Scrutiny under rat’l review

· Reed v. Reed (1971) Ct didn’t find sex a suspect category but instead applied a rationality standard to see if st preference of ♀<♂.  Ct sound this was arbitrary for estate administrators and didn’t succeed. ( first indication of heightened scrutiny
v. Failure to adopt strict scrutiny

· Frontiero v. Richardson (1973) sustained fed law giving ♂ service members automatic dependency allowance for wives but ♀ had to prove that their husbands were dependant in order to get it.  Plurality wanted strict scrutiny but actually applied intermediate scrutiny.

· Now, intermediate scrutiny/exceedingly persuasive justification applied to these cases
c. Craig v. Boren (1976) page 652

Facts:  Law restricts sale of nonintoxicating beer to ♀ at 18 and ♂ at 21 on the basis that ♂ more likely to get arrested, etc.

Reasoning (Brennan):  Archaic and overbroad generalizations.  Statistics aren’t a decent basis for gender line as a classifying device

Holding:  Law fails to meet EP and should be stricken

Concurring (Powell):  Wants fair and substantial relations test

Concurring (Stevens):  Thinks all cases should be given ONE EP standard.

Dissent (Rehnquist):  Can’t use past case law.  This case is re: discrimination against ♂, unlike all other cases.  Thinks should use only rat’l basis test and nothing stronger

b. Mississippi U v. Hogan page 656
Facts:  Ct overturned ♂’s ban from all-♀ nursing school

Reasoning (O’Connor): Policy isn’t benign or compensatory.  Forces ♀ as nurses.  No showing that ♀ lacked opportunity to become nurses, so wasn’t a compensatory policy.  Perpetuates stereotypes

Holding:  St falls short of establishing exeedingly persuasive justification needed to sustain the gender-based classification.

Dissent (Powell):  Not a sex discrimination case.  Should be rat’l basis b/c not to use to invalidate st’s efforts to expand ♀’s choices.
c. JEB v. Alabama (1994) page 658
Facts:  Gender based preemptory challenges to jurors held unCNal

Reasoning (Blackmun): Gender-based classifications require an exceedingly persuasive justification to survive CNal scrutiny.  No proof that gender alone is an accurate predictor of a jury’s mindset.

Dissent (Rehnquist):  Sex isn’t the same as race.  Plus, D’s counsel was similarly striking the opposite sex

Kennedy: if a law is formally neutral, then it will teach people to be neutral
d. United States v. Virginia (1996) page 659
Facts:  VMI bars ♀ from unique educational opportunities

Test:  Intermediate scrutiny (although ct calls this skeptical scrutiny)

Finding: No exceedingly persuasive justification and VWIL doesn’t cure the CNal violation

Reasoning (Ginsberg):  Diversity in education is worthwhile.  Here, school’s goal says nothing about promoting diversity in education through single-sex schools.  Can’t argue school’s status as an all-male school as a defense.  VWIL isn’t a good substitute b/c not a similar experience, isn’t reputable, and isn’t comparable.

Concurring (Rehnquist):  Wants “substantially-related” test but still thinks VMI needs to allow in women unless there’s an actual comparable ♀ school.

Dissent (Scalia): Wants to preserve societal values, not change them.  Thinks school has to change too much
e. What triggers heightened review?
i. Pregnancy classifications

· Gedulig v. Aiello: exclusion of pregnancy from disability coverage isn’t discrim b/c doesn’t apply to ALL ♀; just applies to pregnant women.  Dissent argues is discrim since some ♂-only trtmts are covered

ii. Sex-specific statutory rape laws

· Michael M v. Superior ct:  Upheld stat rape law that punishes the ♂ but not the ♀.  St’s interests = protect against pregnancy.  Law = deterrence to ♀s.  Gender neutral stat not needed but issue isn’t whether one law better than another.  B/c  ♀ less likely to turn self in, to punish ♀ would go back on law’s aim: to stop pregnancy.  Dissent thinks law furthers outmoded stereotypes to protect ♀

iii. Military registration and the combat exclusion

· Rostker v. Goldberg
Facts:  Ct rejected an EP claim that the military’s selective service act = unCNal bin authorizing the president to require draft of ♂s but not ♀s.

Test: Heightened scrutiny b/c is gender-based discrimination

Reasoning:  ♀ and ♂ aren’t similarly situated.  CG excluded ♀ after thoughtful debate.

Dissent:  Issue isn’t CNality of conscription.  Issue is really whether ♀ should be drafted.  There’s a difference, and the gender-based classification isn’t substantially related to the achievement of the asserted gov’t interest in helping in combat.

iv. Discrimination against fathers of nonmarital children

· Caban v. Mohammed (1979) invalidated law granting ♀ but not ♂ of illegit kids to block child’s adoption.  Is over-broad generalization and no st interest is substantially related.  Can’t assume ♀’s relationship to kid> ♂’s relationship.

Dissent: Biological differences indicate ♀ more likely to have custody of the child

Dissent:  W/ respect to adoptions, ♀and ♂ aren’t similarly situated

· Parham v. Hughs: rejected sex discrim attack on a GA law denying ♂ right to sue for his nonmarital child’s wrongful death.  Not sex discrim but instead distinguishes between ♂ who have legitimated their kids and those who have not.
Dissent: But only ♂, not ♀, have to legitimate kids!
· Lehr v. Robertson (1983): ct upheld provision denying natural father w/o relationship to child a notice prior to kid’s adoption.  Distinguished Caban and said if one parent has an established relationship w/ child and the other doesn’t, EP doesn’t bar the state from giving the parents different rights.

f. Ct upholds discrim when sees it as compensation for past discrimination, but strikes when its perpetuating stereotypes
g. Middle Scrutiny: Exceedingly persuasive and substantially related
i. Nguyen v. INS (2001) page 678

Facts:  Ct upheld law treating children born out of wedlock to one citizen parent and one non-citizen parent differently depending on whether the ♀ or the ♂ was the citizen.  ♂ have to prove w/ blood test, promise of financial support, and recognition of paternity, whereas ♀ just says “that’s my kid!”

Reasoning (Kennedy):  Easier to prove that ♀ is the biological parent.  Gov’t interests are to assure biological parent-child relationship and to ensure both a financial and emotional child/parent relationship.  Uses rat’l basis test.  

Dissent (O’Connor):  Why not sex-neutral law?  ♀ might not be the mother.  Thinks needs to prove exceedingly persuasive.

h. Preferential Trtmt of ♀: Permissible compensation or archaic stereotype?

i. Property Tax Exemptions

· Kahn v. Shevin: Deferential standard of review upheld for widows but not widowers b/c law designed to compensate ♀ for past discrimination.  Dissent thought could be narrowed to those who can prove past economic discrim

ii. Alimony After Divorce

· Orr v. Orr: Struck down alimony on ♂ but not ♀.  Hearings could have decided which ♀ were discriminated against w/o placing burdens solely on ♂.  Need to be narrowly tailored or will effectuate myths about the proper place of ♀

iii. Benefits Programs

· Weinberg v. Wiesenfeld: Invalidated SS plan b/c gave ♀’s survivors less coverage for no real reason

· Califano v. Goldfarb: No gender-based benefits program allowed b/c burdens ♂ but not ♀

· Califano v. Webster: Can have different rates for ♀ over ♂ b/c helps rectify past disparate trmt of ♀

· Wengler v. Druggiste: Struck law showing widow qualified w/o proof of dependency, but widower had to prove.  Discrim against ♀b/c assumes dependent.  Discrim against ♂ b/c assumes not dependnt

iv. Military promotions

· Schlesinger v. Ballard: Diff standards allowed b/c ♀ and ♂ not similarly situated

i. Harris, “Race and Essentialism”

i. To saw “men” vs “women,” “black” vs “white” is to set up “norms” against which everything is differentiated

3. Alienage

a. Introduction

i. Not an unalterable test

ii. 1970s ( strict scrutiny.  Then was a lesser standard.  Now, heightened, but not strict, scrutiny
iii. Cases below deal w/ legally resident aliens.

-  Status is not an absolute immutable characteristic

a. The rise of strict scrutiny of Alien classifications

i. Graham v. Richardson (1971): Sts can’t deny welfare benefits to aliens.  They’re a discrete and insular minority who are inherently suspect.  First case of SS to aliens

ii. In re Griffiths (1973):  St can’t exclude resident aliens from law practice.  Interest in high professional standards and in the position of officers of the court aren’t substantial st interests

iii. Sugarman v. Dougall (1973): st can’t ban aliens from competitive civil service b/c there’s no substantial st interest for needing non- Alien to get employee of undivided loyalty.  THERE ARE SOME CASES wherein aliens might not be appropriate.  Dissent feels no reason to call a suspect classification since status isn’t the same thing as race

b. Deferential review under the “governmental function”

i. Ct began sustaining a number of exclusion on aliens from public employment based on deferential review, not SS, under Dougall’s exception that high st decisions might be able to restrict aliens b/c functions go to the heart of representative gov’t.

ii. Foley v. Connelie (1978): was a Dougall exception case where can exclude from state trooper positions b/c historic value of citizenship.  Also, rat’l relationship to fact that police have high degree of judgment and discretion

iii. Amback v. Norwick (1979) can refuse aliens as teachers b/c important to prepare kids as citizens and teachers greatly influence society

iv. Bernal v. Fainter (1984): St can’t bar aliens from becoming notaries public b/c is a non-discriminating function

c. Alien restrictions and federal preemption

i. Toll v. Moreno (1982): Strikes Alien restriction on federalism grounds.  CG didn’t bar Alien from university in-state status, so st can’t do it.  Policy violates the supremacy clause.  Ct gives CG power re: Alien

d. Federal restrictions on aliens

i. CG and the president can restrict

ii. Hampton v. Mow Sun Wong(1976): Civil service commission can’t restrict aliens in civil service b/c it isn’t a proper concern for the agency.  Dissent thinks DP has nothing to do with this; thinks there’s an overriding nat’l interest in a nat’l policy towards aliens

iii. Mathews v. Diaz (1976): CG may condition aliens’ eligibility for medicare on admission for residence and continuous US residence for 5 years.  Isn’t discrim against aliens; is really discrim w/in classes of aliens

e. In sum:

i. SS is used for state laws (except for political function cases)

· aliens/non-citizens are politically disempowered

· Have a history and tradition of discrimination

ii. RB used for federal laws, which are rarely stricken

iii. For policy, discretionary, and educational/influential jobs, RB applied and laws rarely stricken.

4. Illegitimacy

a. Introduction

i. Classifications re: nonmarital children =unpredictable

ii. Uses heightened scrutiny in most cases

iii. Frequently strikes illegitimacy classifications

b. The origin

i.  Levy v. Louisiana (1968):  Struck law denying kids right to recover for the wrongful death of their mom.  Rat’l review and heightened scrutiny mentioned.  Illegitimacy has nothing to do w/ wrongful death.  Dissent thinks should decide on basis of law, not biology.  Easier to determine if really an heir if there are formal papers

c. Wavering aftermath in the early 1970s

i. Labine v. Vincent (1971): Withdrew heightened scrutiny and upheld intestate successia provision requiring legitimized kids.  Suggested RB test

ii. Weber v. Aetna (1972): Distinguished Labine and said claims of death benefits can’t be limited to legit kids

iii. Mathews v. Lucas (1976) Sustained ss act disadvantaging nonmarital kids.  Wants RB but instead gets medium level review on part of challengers to demonstrate means-end relationship.  Here the stat seen as reasonable

d. The Late 1970s

i. Trimble v. Gordon (1977): Allows RB w/ bite; strikes law banning illegit kids from intestate succession.  St reliance on family relationships not enough; can’t just have mere incantation of a proper st purpose.  Need to actually have a RB!

ii. Lalli v. Lalli (1978):  Upheld st law barring illegit kids from instate succession from fathers even w/ proof of paternity.  Law was substantially related to st interest in providing just and orderly disposition of property at death.

e. The 1980s: Somewhat heightened scrutiny
i.  Mills v. Habluetzel (1982): struck law requiring paternity suit to identify natural father of an illegit child for the purpose of obtaining child support must be brought before the kid is one.  Alleged interest in support for child is a lie since has arbitrary time limit

ii.  Pickett v. Brown (1983): struck down a similar law where there was a 2 year requirement

iii.  Clark v. Jeter: Said will use intermediate scrutiny and upheld something as substantially related to PA’s interest.  TO be weighed:

· Absolute bars are frowned upon

· Nature of burden

· Classifications, as a whole, are suspicious

5. Disability, Age and Poverty

a. Mental Retardation

i. Schweiker v. Wilson: Ct did not extend heightened standard of review to mentally ill

ii. Cleburne v. Cleburne Living Center (185) page 693

Facts:  TX city denied special use permits for group home for mentally retarded.  Ct applies lesser standard of scrutiny, RB, but finds standard of ordinance = invalid

Reasoning ():  Federal gov’t has already protected as a class by outlawing discrimination and by giving right to trtmt.  However, gov’t gets to be flexible because the category covers a large range of needs (unstable classification).  Here isn’t rationally related.  Fails all of these concerns:

· Concern that neighborhood will have neg attitude

· Near school that might harass

· Located on flood plain

· Size of home

B/C ct is weighing the reasons, this isn’t really an RB test!

Concurring (Stevens): EP is a spectrum and should just acknowledge it as a spectrum.

Concurring and Dissenting (Marshall):  Thinks majority used heightened scrutiny.  Here, this is a discrete and insular minority..  Does agree it should be heightened scrutiny

b. Age Classifications

i.  MA BD of Retirement v. Murgia (1976): Rejected suspect classification claim w/ mandatory retirement for POs.  Not discrete and insular; we all get old.  Not isolated in society and this only applies to employment, not all facets of life.

c. Poverty and Wealth Classifications

i.  Warren Court suggested that this mandates SS

ii.  Burger court doesn’t want heightened scrutiny

iii.  James v. Valtierra: rejected EP challenge to CA CNal requirement of no low housing projects w/o referendum.  Ct wouldn’t strike b/c too hard to identify the disadvantaged and low housing advocates weren’t singled out . . . referendums were required in other areas, too

6. Sexual Orientation

a. Introduction:  Why apply heightened scrutiny for sexual orientation?

i. Discrete and insular

ii. History in the US is hostile

iii. Is immutable (although debated by some)

b.  Romer v. Evans (1996) page 700

Facts: CO CNal provision banning protection from discrimination against homosexuals

Reasoning (Kennedy):  History of discrimination and animosity.  Other aspects of society get protection; why remove for sexual orientation?  Applies RB and says is too narrow (identifies a single trait) and too broad (slashes protection across the board).

Holding:  EP invalidates this provision

Dissent (Scalia):  CN says nothing about sexual orientation, thus this issue should be left for the sts.  Amendment prohibits special trtmt of homosexuals and nothing more; only removes promise of preferential trtmt.  Thinks this isn’t gay-bashing; CO simply wishes to protect “traditional American moral values”

b. Notes on Romer
i. Ct has never accorded any official heightened scrutiny to discrim against gays and lesbians

ii. Deferential rat’l review seems to be what’s being applied, although seems to have some bite

iii. Romer was the first CT ruling protecting gay men, lesbians, or bisexuals under EP.

c. Phillips v. Perry (9th Circuit 1997)

Facts:  Pursuant to the so-called "don't ask/don't tell" policy regarding gays in the military, n1 the Navy discharged Petty Officer Mark A. Philips for stating that he is a homosexual, and for engaging in and saying that he will continue to engage in homosexual acts.
Reasoning:  CG made 15 findings that military life is fundamentally different from civilian life.  The regulations implementing the new policy stipulate that sexual orientation is considered a personal and private matter, and that neither entry into service nor continued service depends on orientation.  P submits that none of the government's purported justifications - that the policy prevents the commission of homosexual acts, that it prevents deterioration of unit cohesion and morale, and that it enhances privacy and reduces sexual tension - provides a legitimate rationale for the statute's discrimination.

Test:  CT applies RB test and is deferential: For nearly twenty years we have upheld the constitutionality of the military's authority to discharge service members who engage in homosexual acts. 

Holding:  Therefore, bound by our precedent that the relationship between the Navy's mission and its policy on homosexual acts is not so attenuated as to render the distinction arbitrary and irrational, we hold that section 654(a)(1) does not violate Philips's right to equal protection.
d. Definition of Marriage:  In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the United States, the word "marriage" means only a legal union between one man and one woman as husband and wife, and the word "spouse" refers only to a person of the opposite sex who is a husband or a wife.  
e. Defense of Marriage Act: No State, territory, or possession of the United States, or Indian tribe, shall be required to give effect to any public act, record, or judicial proceeding of any other State, territory, possession, or tribe respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other State, territory, possession, or tribe, or a right or claim arising from such relationship
f. Sunstein, “Homosexuality and the CN”:  overview concludes that rat’l review should be used and broad rulings should be avoided.  Discim should be considered prejudice and should be equated to race and gender.

g. Lawrence v. Texas, 41 SW 3d 349 (2001)

Facts:  Appellants were convicted of engaging in homosexual conduct. They were each assessed a fine of two hundred dollars.
Reasoning:  Applies RB test.  Appellants claim gender discrimination and disproportionate discrimination against homosexuals; CT cays that this equally affects men and women and that the st is allowed to make moral decisions about homosexuality.

Holding:  As we already have determined, the police power of a state may be legitimately exerted in the form of legislation where such statute bears a real and substantial relation to the public health, safety, morals, or some other phase of the general welfare.  
D. The “Purpose”/“Impact” Distinction

1. Types of Discrimination

a. Introduction

i.  De jure discrimination

· Neutral in language/application but enacted w/ purpose/motive to discriminate

· Gomillion v. Lightfoot (1960) page 715

Facts:  AL law redefining city boundaries to disenfranchise blacks.  Shape of city went from a square to a 28-sided figure.

Holding (Frankfurter): If allegations can be proven, is tantamount to discrimination by “fencing Negro citizens out of town so as to deprive them of their preexisting municipal vote.” Discriminatory purpose case

· Griffin v. County School Board (1964) page 715
Holding: Closing of public schools unCNal b/c grants public funds to white children to attend private schools.

Reasoning (Black): Was to ensure that white and blacks would not go to the same schools.  Whatever nonracial grounds might support a State’s allowing a county to abandon public schools, the object must be a CNal one, and grounds of race and opposition to desegregation do not qualify as CNal.
· Palmer v. Thompson (1971) page 715

Facts: Public pools closed immediately after they’d been desegregated

Holding:  Declined to find discriminatory motivation

Reasoning (Black): No affirmative duty to operate swimming pools.  Even though evidence that did this to avoid integration, there’s also substantial evidence that the city thought the pools could not be operated safely and economically on an integrated basis

Dissent (White): Whites and blacks were not being treated alike.  The fact is that the closing the pools is an expression of official policy that blacks are unfit to associate with whites.

ii.  De facto discrimination

· Governmental action that is racially neutral in language/purpose/application but has disadvantaging impact or effect

· Yick Wo v. Hopkins (1886) page 713

Facts:  Bd granted permits to operate laundries in wooden buildings to all but one of the non-Chinese applicants, but none to Chinese applicants.

Reasoning (Matthews):  Law appears fair on face, but is applied with an evil aye and an unequal hand. When so unkust is illegal.  No reason for such administration is shown, so can’t be justified.

Holding:  Clear discrimination in the administration of the law

· This was the last time the ct held on grounds of discriminatory enforcement!

iii.  If facially racial, gets SS.  If facially neutral but actually discriminatory, gets RB.  If can show race = motivating factor, burden is to enactor to show same result would happen anyway.  If shows this, RB.  If can’t show this, heightened scrutiny

2. Proving Purposeful Discrimination (De facto discrimination)

a. Introduction

i.  No cases since Gomillion or Yick Wo have found purposeful discrimination

b. Washington v. Davis (1976) page 717

Facts:  Qualifying test administered to applicants to be POs.  Respondents claim test is purposeful discrimination b/c higher percentage of blacks than whites had failed it.

Reasoning (White):  Cases don’t support striking something solely b/c it has racially disproportionate impact.  Prima facie case must show nonneutral by totality of the facts; burden then shifts to st to rebut by showing that permissible racially neutral selection criteria and procedures have produced the monochromatic result.  Here, though, there were white applicants who failed, so no difference between respondents and them( no demonstration that respondents individually were being denied EP by the application of an otherwise valid qualifying test being administered.
Holding:  A rule that a statute designed to serve neutral ends is invalid if in practice it benefits or burdens one race more than another is TOO FAR REACHING.  Test is fine.

Concurring (Stevens): Thinks majority tries to stress a non-existent line between discriminatory purpose and discriminatory impact.

c. Arlington Heights v. Metropolitan Housing Corp (1977) page 721
Facts:  Challenge to Chicago’s refusal to grant a request to rezone property from single-family to multiple-family classification.

Reasoning (Powell):  Davis does not require proof that the action was done solely on discriminatory purposes; however need to show purpose was a motivating factor.  Absent a pattern as stark as that in Gomillion or Yick Wo, impact alone is not determinative.  Here, not enough to argue racially discriminatory intent.

Holding: Official action will not be held unCNal solely because it results in a racially disproportionate impact.  DECIDED pre-Washington v. Davis so is a little strange

d. Personnel Administrator of Mass v. Feeney (1979) page 723
Facts:  Rejected a sex discrimination challenge to MA law granting lifetime preference to veterans even though it greatly advantages males.

Reasoning (Stewart):  Preference of veterans > nonveterans isn’t the same as discriminating against women.  Veteran status isn’t uniquely male.  Also, discriminatory purpose implies more than intent as volition or intent as awareness of consequences.

Concurring (Stevens): Not sure there’s a difference between purpose and effects

Dissent (Marshall): Law is discriminatory; formula leads to almost exclusively male prerogative.  Legislative history also indicates that MA knew this would happen, and even made an exception so that women could take clerical and secretarial jobs!

e. Rogers v. Lodge (1982) page 726
Facts: At-large system of elections such that no black has ever been elected to the board.  At-large systems tend to minimize the voting strength of minority groups.

Reasoning (White): At-large system maintained for discriminatory purpose.

Holding: Strikes the system

Dissent (Powell):  Thinks not enough proof.  Hard to show intent and majority relies on non-objective factors.
f. Hunter v. Underwood (1985) page 732
Facts:  Provision disenfranchised all persons convicted of crimes involving moral turpitude

Reasoning (Rehnquist):  Has racially discriminatory impact b/c disenfranchised 10X the number of blacks as whites.

Holding:  Strikes provision
g. Memphis v. Greene (1981) page 733
Facts:  Black residents sued Memphis b/c it had closed a street at the border between a white and black neighborhood.

Reasoning (Stevens): Inconvenience posed by the city was not as harsh as a badge of slavery.  Didn’t find discriminatory purpose
h. McCleskey v. Kemp (1987)

Facts:  P, black, convicted of killing a white PO; death penalty recommended.  P claims death penalty process administered in a racially discriminatory manner that violates EP.  P proffered a study (the Baldus study) that purports to show a disparity in the imposition of the death sentence in Georgia based on the murder victim's race and, to a lesser extent, the defendant's race.  The study indicates that black defendants who killed white victims have the greatest likelihood of receiving the death penalty. 

Reasoning (Powell)):  Statistics can be used to demonstrate proof of intent to discriminate, but exceptionally clear proof is required to see if discretion has been abused.  P needed to prove that stat was enacted b/c of anticipated racially discriminatory effect, but there’s no proof of this here.  To prevail under EP, P must prove that the decisionmakers in his case acted with discriminatory purpose.  P offers no evidence specific to his own case that would support an inference that racial considerations played a part in his sentence.  P also suggests that the study proves that the State as a whole has acted with a discriminatory purpose.  But "'discriminatory purpose' ... implies more than intent as volition or intent as awareness of consequences.  It implies that the decisionmaker, in this case a state legislature, selected or reaffirmed a particular course of action at least in part 'because of,' not merely 'in spite of,' its adverse effects upon an identifiable group."   There was no evidence then, and there is none now, that the Georgia Legislature enacted the capital punishment statute to further a racially discriminatory purpose.  Nor has McCleskey demonstrated that the legislature maintains the capital punishment statute because of the racially disproportionate impact suggested by the Baldus study.

Holding:  The study doesn’t prove GA violates EP since P must prove decisionmakers in his case acted w/ discriminatory purpose. P offered no evidence specific to his own case that would support an inference that racial considerations played a part in his sentence

Dissent (Brennan):  Thinks CT should remain concerned w/ risk of imposition of an arbitrary sentence, rather than the proven fact of one.  Here, there’s plenty of oppty for GA to be discriminatory.  Need a system of checks.  While discretion for the st is important, considering the race of P is at odds with the idea of him as unique.

Dissent (Blackmun):  Thinks majority is a CNally intolerable level of racially based discrimination.  Need for capital punishment stat isn’t a legit interest here since it’s being applied in a biased manner. A criminal defendant alleging an equal protection violation must prove the existence of purposeful discrimination.  . He may establish a prima facie case of purposeful discrimination "by showing that the   totality of the relevant facts gives rise to an inference of discriminatory purpose." Once the defendant establishes a prima facie case, the burden shifts to the prosecution to rebut that case.  "The State cannot meet this burden on mere general assertions that its officials did not discriminate or that they properly performed their official duties." The State must demonstrate that the challenged effect was due to "'permissible racially neutral selection criteria.'"

3-pronged test met here:

Recognizable singled out class

Differential trtmt

Discriminatory procedure is susceptible to abuse or is not racially neutral

Dissent (Stevens): Strong chance that race was a factor here.
i. United States v. Armstrong (1996)

Facts:  Ds allege selected for drug prosecution b/c they’re black.

Reasoning (Rehnquist):  D can’t review gov’t work product that would have proven this.  D needs to prove discriminatory effect in that a similarly situated individual of a different race wasn’t prosecuted.  D didn’t meet this w/ evidence.  In order to get discovery, has to at least have some evidence that others similarly situated wouldn’t be prosecuted, but this, too, wasn’t met.  Prosecutors are allowed to have some discretion in deciding who to prosecute; only overridden when there’s clear evidence that prosecutor has violated EP.  D could have investigated on own in order to get this evidence.

Holding:  For D to be entitled to discovery on a claim that he was singled out for prosecution on the basis of his race, must make a threshold showing that the Government declined to prosecute similarly situated suspects of other races, which was not met here.
Dissent (Stevens):   Thinks inquiry into work product could have been permissible.  Statistics show disparity.  The majority discounts the probative value of the affidavits, claiming that they recounted "hearsay" and reported "personal conclusions based on anecdotal evidence." But such stmts indicate problems w/ system! 

3. School Desegregation Context

a. Introduction

i. Brown II left lower cts to regulate desegregation

ii. Court actions in the 1960s limited to invalidating impermissible student transfer plans

iii. 1970s had cases where CT spoke about prior purposeful discrimination, and ct began emphasizing results in measuring the success of efforts to eliminate past discrimination

b. Freedom of Choice

i. Green v. County School Board (1968): Focused on effects.  Ct’s emphasis shifted from purification of the decisional process to achievement of a certain result.  School required to fashion steps which realistically promised to end “white” v “black” schools

ii. Swann v. Charlotte Board of Education (1971): District had adopted a desegregation plan in 1965; when this case came to ct schools were still essentially segregated.  Majority (Burger) reaffirmed the desegregation order; but in the absence of a showing that either the school authorities or some other agency of the St has deliberately attempted to fix or alter demographic patterns to affect the facial composition of the schools, further intervention by the ct won’t be necessary.  Allows racial quotas in curing racial discrimination
c. Broad intradistrict remedies for de jure segregation: Desegregation in the north

i. Keyes v. School District (1973): 

Facts:  South now had more integration than north.  North had never had de jure statewide segregation, but CO system had used techniques of deliberate racial segregation where sections of the school district had mostly black population

Holding (Brennan):  Need more info to see if specific segregation for certain areas.  District-wide desegregation allowed even though only certain areas were accused of segregation.

Dissent (Rehnquist):  Thinks that this may interfere w/ areas that weren’t suffering from segregation

d. The 1979 Cases: reaffirmation of Keyes, or drastic expansion?  Desegregation in the north

i. Columbus v. Pinick (1979) page 738

Facts:  Justice White agreed that the Board had been under a continuous CNal obligation to disestablish its dual school system.  School system hadn’t worked enough to alleviate racial separation in the schools.

Holding:  Actions having foreseeable and anticipated disparate impact are relevant evidence to prove the ultimate fact, forbidden purpose.  Found for plaintiffs

Concurring (Stewart):  Doesn’t think everything should be based on 1954 (when Brown decided) but instead should just look at racial separation in general

Dissent (Rehnquist):  Hates majority’s emphasis on 1954 violations.

Dissent (Powell):  Thinks time for the cts to butt-out.

ii. Dayton v. Brinkman (1979) page 738

Facts:  Justice White said that this school board had engaged in actions that had the effect of increasing or perpetuating segregation.

Holding:  Measure of a school board under a duty to liquidate a dual system is the effectiveness, not the purpose, of the actions in increasing or decreasing segregation.  Here, Bd had an affirmative responsibility to desegregate.

e. Limits on judicial power to remedy de jure segregation

i. Milliken v. Bradley (1974) page 741

Facts:  Multidistrict remedies for situations in which segregation found in only one district.

Reasoning (Burger):  To cross boundary lines in the solution, it must first be shown that there has been a CNal violation within other districts.  Can’t just ignore boundary lines altogether.

Holding:  Absent an inter-district violation there is no basis for an inter-district remedy.

Dissent (Marshall):  This is a step back. . . crossing district lines might make a more desegregated system.

f. Enforcing compliance with court orders: the extent of the fed cts’ remedial powers

i. Missouri v. Jenkins (1990) page 743

Facts:  Desegregation plan requiring over $450 million.  Trial court decided to create a tax increase to fund this.

Holding (White):  Ct overturned judicial imposition of tax increase on the basis that the trial court should not have ordered the tax increase directly w/o assuring itself that no permissible alternative was available.

g. Measuring compliance w/ long-standing decrees

i. Board of Education v. Dowell (1991) page 744

Facts:  Desegregation plan created in 1972.  School board operated the plan properly and wants to know when plan can terminate.

Holding (Rehnquist):  Desegregation plans are a type of transition, not designed to be perpetual.  Dissolving a desegregation decree can occur after authorities operated in compliance with it for a reasonable period of time.  If good faith compliance found, then the school board can be released from it.

Dissent (Marshall):  Shouldn’t lift the decree until all desegregation and its stigmatic injuries are gone.

ii. Freeman v. Pitts (1992) page 745

Holding (Kennedy):  Approved partial withdrawal of judicial supervision of a school system that had long operated under a desegregation order.  Partial relinquishment can occur when evidence that is working.

iii. United States v. Fordice (1992) page 746

Holding (White): Rejected st’s argument that establishing a true freedom of choice system was sufficient enough . . . since st still maintained a system of higher ed w/ segregation in place, then St has not satisfied its burden of proving that it has dismantled its prior system.

Concurring (O’Connor):  If the st shows that maintenance of certain remnants of its prior system is essential for legit goals, then it still must prove that it has counteracted and minimized the segregative impact of such policies to the extent possible.

iv. Missouri v. Jenkins (1995) page 746

Holding (Rehnquist): Fed ct can’t order salary increases and remedial education programs on the ground that student achievement levels were below nat’l norms.  The nature and scope of the remedy are to be determined by the CNal violation – ct can’t just make something up

h. Restructuring the political process (and repealing remedies) that disadvantage minorities

i. Hunter v. Erickson (1969) page 747

Holding:  Held unCNal a city charter amendment adopted by the voters which regulated racial real estate transactions.

Reasoning (White): This is an explicit racial classification.

ii. Washington v. Seattle School District (1982) page 747

Facts:  Initiative said no school board shall force a student to attend a school other than the closest one.

Holding (Blackmun): Strikes the initiative b/c designed to impose substantial and unique burdens on racial minorities.  This does more than repeal a desegregation law; it burdens all future attempts to integrate the schools.

Dissent (Powell and other conservatives):  Doesn’t burden racial minorities; is simply a geographic stance

iii. Crawford v. Los Angeles Board of Education (1982) page 749

Holding (Powell): Upheld CA cnal amendment designed to limit the st cts’ power to order busing.  Isn’t a racial classification and there’s no discriminatory purpose here.

Dissent (Marshall):  Thinks this is just like the Seattle case above and that there’s a suspicion that improper justifications are at work.
E. Benign Use of Racial Classifications to aid the disadvantaged

1. Color consciousness to remedy purposeful discrimination

a. Gov’t need not be color-blind and indeed must be color consciousness

b. Race-consciousness is generally permissible to remedy the effects of past purposeful discrimination

2. Preferential Admissions Programs

a. DeFunis v. Odegaard (1974): Avoided decision on a challenge to a law school preferential admissions program.  Some dicta that 14th amendment required the consideration of each higher education application in a racially neutral way

3. Benign programs and objecting members of minority groups

a. Regents of Univ. of California v. Bakke (1978) page 752
Facts:  Special admissions program at college that reserves 16 out of 100 places for members of named minority groups.  White student had higher scores bud didn’t get admitted.

Reasoning (Powell):  Racial distinctions deeply rooted in nation’s history.  In order to use suspect classification, st must show that its purpose or interest is CNally permissible and substantial, and that its use of the classification is necessary to the accomplishment.  Here, the legit interest is to eliminate the disabling effects of identified discrimination.; however, the st has failed to show that THIS classification is necessary to promote the interest.  Leaves open the possibility of a CNal plan later on down the line.

Relies on SS and thinks that the school could come up w/ a different plan.  Uses SS b/c is a race matter.  No reason for 16%, no reason why particular named minorities

Holding:  Strikes the program

Concurring and dissenting (Brennan):  Thinks the affirmative admissions program is CNal.  Would have applied intermediate scrutiny to smoke out stereotypes, but not SS b/c not as detrimental as other race-based classifications.  Thinks this program meets gov’tal interest b/c curing and avoiding perpetuating the effects of racial discrimination.  Can apply race-conscious programs if the purpose is to remove disparate racial impact.

Dissenting (Marshall):  CN should be colorblind.  All classifications are bad but racial discrimination still exists and there is a need to correct these wrongs.  Racism is so pervasive that it’s inescapable.

Dissenting (Blackmun):  EP shouldn’t perpetuate racial supremacy.  Impossible to have affirmative action and have it in a racially neutral way.

Concurring in judgment (Stevens):   Race cannot be the basis of excluding anyone form a participation in a federally funded program.

Important notes:  Powell taken as ct’s reasoning, even though no majority here

IF want plan to be upheld, need to talk about diversity, not just racial diversity
b. The vitality of Bakke: Hopwood v. Texas (5th circuit 1996) page 765
Facts:  Struck an affirmative action cases saying that permissibility of using race as an admission criterion isn’t allowed.
4. Employment discrimination

a. Wygant v. Jackson Board of Education (1986) page 766

Facts: Have to lay-off teachers in order they were hired, not in percentages relating to race.  Not justifiable by “need” to provide role models for minority children.

Holding (Powell):  Applied SS and found this wasn’t a compelling interest

Concurring (White):  Whatever the legit of hiring goals or quotas may be, the discharge of white teachers to make room for blacks, none of whom has been shown to be a victim of any racial discrimination, is quite a different matter.

Concurring (O’Connor):  Agrees that role models and societal discriminations rationales aren’t valid justifications.  Does not, however, impose requirement that employers find that they’ve illegally discriminated before they can impose an affirmative action program.

Dissent (Marshall):  Thinks affirmative action appropriate in the workplace

Dissent (Stevens):  Thinks integrated faculty IS a valid reason for an affirmative action program

5. Contracting and licensing programs

a. Fullilove v. Klutznick (1980) page 768
Facts:  Ct treated a federal set-aside program w/ considerable deference.  Program said 10% of funds had to be set aside for businesses run by specifically-named minority groups.

Reasoning (Burger):  Wants deference to CG.  Doesn’t think program impermissibly deprives nonminority businesses of access.

Holding:  Upholds the program

Concurring (Powell):  Thinks the provision is justified as a remedy that serves the compelling gov’tal interest in eradicating the continuing effects of past discrimination.

Concurring (Marshall):  Thinks racial classifications are substantially related to the achievement of remedying past racial discrimination

Dissent (Stewart):  Thinks all discrimination is invidious.  Any racial classifications are terrible unless justifiable as remedies for adequately proven past discrimination, which wasn’t shown here.

Dissent (Stevens):  No reason for the 10% is clearly articulated.  Thinks that CG didn’t think about this provision enough before it enacted it.

b. Richmond v. J.A. Croson Co. (1989) page 770

Facts:  Minority set-aside program where 30% of business need to go to Minority Business Enterprises.  City had considered its minority makeup before enacting this.

Reasoning (O’Connor):  If city had shown that it had been discriminatory in the past, it could have passed an affirmative action program, however, not enough evidence of discrimination in the local construction industry.  Discrimination is only one explanation for imbalances minority participation, and evidence doesn’t prove it here.  No evidence of past discrimination against some of the named minority classes.
Holding:  Program is stricken as violating both prongs of EP SS
Concurring (Stevens):  Doesn’t think has to prove past discrimination, but does agree that this ordinance can’t be justified as a remedy for past discrimination.

Concurring (Kennedy):  Race-conscious remedies are only allowed when it’s the only adequate remedy after a judicial determination that the group/organization/state has violated EP.  This process here would have been a racial preference that would cause racial animosity

Concurring (Scalia):  Agrees that SS should be used.  The only circumstance in which the sts may act by race is to undo the effects of past discrimination.  Should be colorblind when possible.

Dissenting (Marshall):  Thinks city’s acknowledgment of national exclusion is enough to justify the program.  Thinks federal findings of discrimination enough to allow localized remedy.  Also thinks is appropriately limited program.  Wants middle tier scrutiny

Dissenting (Blackmun):  Would have upheld the program.  Wants middle tier scrutiny
c. Metro Broadcasting, Inc. v. FCC (1990) page 784

Facts:  Upheld two minority preference programs.

Reasoning (Brennan):  Applied intermediate scrutiny and held that policies didn’t violate EP b/c interest in enhancing broadcast diversity is an important gov’tal objective.

Concurring (Stevens):  Ct rejects the proposition that a gov’tal decision that rests on a racial classification is never permissible except as a remedy for a past wrong.

Dissent (O’Connor):  EP requires compelling state interest; disagrees w/ majorities use of a substantially-related test.

d. Adarand Constructors, Inc. v. Pena (1995) page 786

Facts:  CGal program giving general contracts an incentive to hire socially and economically disadvantaged individuals.  Text names certain types of racial/nat’l origin groups to fall into this category.

Reasoning (O’Connor):  Overrules Metro Broadcasting.  All racial classifications must be analyzed under strict scrutiny.
Holding:  Remands for SS.

Concurring (Scalia):  Thinks gov’t can never meet SS.  CN is colorblind; can’t ever make up for past wrongs.

Concurring (Thomas):  Thinks SS applies.

Dissent (Stevens):  Thinks there is a racial paternalism exception to the principle of EP such that affirmative action is allowable.  Also, CGal deliberations about affirmative action should be accorded greater deference than those of a st or municipality.

Dissent (Ginsburg):  Thinks the program is enacted for a good reason; also, believes SS is always going to be fatal.

6. Grutter v. Bollinger, 288 F.3d 732 (2002)

Facts: The Regents of the University of Michigan and the University of Michigan Law School appeal the district court's determination that the Law School's consideration of race and ethnicity in its admissions decisions violates the Equal Protection Clause.  The Law School drafted its admissions policy to comply with the Supreme Court's opinion in Bakke. Uses a point standard using soft variables in addition to grades and LSATs, which include diversity criterion.  School doesn’t set aside or reserve a number of seats.

Reasoning:  Relies on Powell in Bakke who said that diverse student body is a permissible goal.  Doesn’t use quotas, which is something Bakke warned against.  Also doesn’t insulate an under-represented minority applicant from competition.  The district court relied on five factors in concluding that the Law School's consideration of race and ethnicity was not narrowly tailored: (1) the Law School did not define "critical mass" with [**44]  sufficient clarity; (2) the apparent lack of a time limit on the Law School's consideration of race and ethnicity; (3) the admissions policy was "practically indistinguishable" from a quota system; (4) the Law School did not have a logical basis for considering the race and ethnicity of African-Americans, Native Americans and Puerto Ricans; (5) the Law School did not "investigate alternative means for increasing minority enrollment."  However, some degree of flexibility and deference is needed.   Plus, school considered race-neutral alternatives.

Holding:  Law school has a compelling interest in achieving a diverse student body.

Important notes:  This is in front of the SCt.  Likely to be an exam question (which way would the judges hold?  Will come down to O’Connor since the rest of the court is split 50/50

F. Summary of EP

1. The tests:  Use for discriminatory on its face

a. Rat’l basis:  legist st end and means have rat’l relationship

i.  Social/economic welfare regs get this

ii.  Leg is hardly ever overturned

iii.  Is the catch-all category

b.  Rat’l basis w/ bite

i.  Tends to strike regs

ii.  Ct will claim just rat’l basis test, but really isn’t

iii. Applied in Romer to sexual orientation

iv. Was applied in Cleyborne for disabilities

c.  Intermediate standard

i. Means = substantially related to important gov’tal interest

ii. Applied to sex, illegitimacy

iii. Some justices want for age, poverty/economics, orientation and disability, but the majority has never said so.

d. Strict scrutiny

i.  Compelling st end and means = narrowly tailored threshold

ii.  Two strands:



-  Racial/ethnic/nat’l origin suspect classifications

-  Fundamental interest ( applied when gov’t discrim between classes of people b/c of exercise of or access to a fundamental interest

iv. Laws rarely survive under this

v. Applied to race, ethnicity, citizenship(except for gov’t function exception when) (these are suspect classifications)

b. Stevens wants ONE EP: one standard of review

c. Marshall wants a spectrum of standards depending on the interests and the classifications

2. For things that are neutral on their face, but have a disparate impact

a. Default standard = rational basis

b. If P can prove gov’t discrim. intention, will trigger heightened discrimination

c. Cal also trigger strict scrutiny if law being applied in a discriminatory manner

d. Evidence of impact is helpful, but not enough to trigger heightened scrutiny unless strong as Yick Wo, so not going to happen.

e. Gov’t has burden to show law would have been enacted otherwise.  If gov’t can’t, then SS is triggered

3. How do you spot an EP problem?

a. Gov’t classification

b. Similarly situated

c. People being treated differently
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