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I
The Founding: Framing a Government


Roots of American Constitutionalism:

1590 the English had a constitution. Was thought to be best mode of governance yet and it had staying power. Balanced the two powers: power and liberty. 





Bill of Rights-Glorious Revolution



Lords





King








House of Commons

Magna Carta- Older check on the gov’t, fund rts of Englishmen

Parade of horribles:


1. Monarchy- gov’t by the one- too much power- tyranny

2. Aristocracy- excess-oligarchy

3. Democracy- excess-anarchy

The system balanced these dangers with representation from each group in gov’t. English gov’t gave primacy to all the social classes. 

· Early America replicated this structure. NY’s legislature. What happened to cause them to break away?

· Parliament asserted power and said that the outside forces of the Magna Carta and Bill of Rts do not apply to them. Americans had older, more faithful view of the const. Believed they should have their own 13 triangles for ruling themselves, and one for imperial matters.

· English started to tax them 1764- did not before due to neglect. Colonies say that since parliament not representative of them, cannot tax them. 

-
The king was the connector for the 13 triangles and when he sides with Parliament, accuse king “combined with others to go against the English const”- meaning parliament. 

Republican Experiments in Self Government

· After war of independence, need to set up gov’t. Problem with the existing structure is that there is no King or aristocracy in America. Only branch left is democracy. 

· Articles of Confederation- poor document. 

· Penn had a unicameral legislature. Who needs upper level at all? Thought Americans more virtuous than others in world history. Wrong, became tyrannical. Scapegoated groups/formal loyalists, violated rts. Jefferson- “What’s the difference between one despot or 169?”

· Const convention went to revise the gov’t. Authorized by “We the people of the USA” The convention was attended by delegates, not the legislatures. Extra-legal. Fundamental mass movement. 

· Need gov’t where majority does not stick it to the minority. Hard to control large amounts of people.  The concept of Federalist 51: separation of powers. 

A.
Judicial Review


Const: Art III cts – legislature cannot deny them their salary, and have life tenure. 

· Policing function of judicial review gives the cts responsibility and role in  upholding the const. 

-
Background: had the problem of statutes conflicting with the const. 

Madison v. Marbury

Marbury was given a judicial commission by Pres Adams, approved by Senate, signed, sealed by Marshall (now the SC justice writing the opinion!). Jefferson became Pres, and Secretary of State Madison refused to deliver it. 

1. Does he have a rt to the commission?

· Yes, rights vested when it was signed

2. Is there a remedy?

· Distinguish between political acts, not reviewable by the courts, and acts required by law (ministerial). The refusal to deliver the commissions the latter. If you think of the act itself that you are asking a public servant of Pres to do, can compel them to do something if rts are at stake. Not executive privilege. Think US v. Nixon.

· A rt w/o a remedy is useless. 

3. Does the SC have the jurisdiction to issue the writ?

· The remedy sought, the mandamus directly from the SC could not be granted.

· The Judiciary Act § 13 (later repealed by Jeffersonians/Republicans) provided the SC had the authority to issue “writs of mandamus  . . . to persons holding office under the authority of the US” The act explicitly supports the п.

· However, this act was in conflict with Art III § 2 which grants the SC jurisdiction only “in all cases affecting ambassadors, other public Ministers (foreign official) and Consuls, and those in which a state shall be Party.” Says “appellate jurisdiction; writs of mandamus.” Mandamus is not among the cases to which original jurisdiction is given to the SC because comes after the semi-colon. Therefore, the statute is at odds with const. 

· Established judicial review with the SC deciding the constitutional interpretation of statutes in conflict with the const.

· Justifications
(a) Const is paramount – written

(b) To deny that the cts are the interpreters of const against conflicting law would be to say the cts should ignore the const and just apply legislature’s law all the time. Judiciary must say what the law is

(c) Jurisdictional grant Art III says cts have the authority to decide cases “arising under the const” implies const is the superior law

(d) Judges have to take an oath to defend the const

(e) Text- supremacy clause says the const is supreme law of the land. Lists “constitution, laws, treaties”- ordered, and each listed as own category.

(f) History/original intent: Federalist Papers said judges should apply higher law when have conflicts. Hamilton’s defense of judicial review based on popular sovereignty.

(g) Maybe just the fact that judicial review followed ever since shows that it fits structurally and historically with the const itself. 

What happens when the SC holds a statute unconstitutional?

· Narrow view- only applies to the parties at the case at hand

· Broad view- better view- the statute is wiped off the books. Stare decisis. 

-
Counter-majoritarian difficulty: 5 unelected lawyers can invalidate a statute passed by a democratically elected body of 500.

-
However, congress is elected and responds to the whims of the majority’s will. Since one of the fxn of the const is to protect the minority’s rts the apolitical justices are better situated to interpret.

Theories behind constitutional interpretation:

1. Text- but terse. Will run out of text after a short time.

2. Structure and Relationship- look at nearby portions of the text to infer certain meanings. The structure of the const (3 separate Articles for the 3 branches) implies separation of powers.

I.e. Is proportionality of punishment to the crime required in const?

Arg can cut both ways:

· Nearby portion of the text says “no excessive fines” relates to degrees

· But if they said “excessive” in regards to fines, could have said in regard to punishment as well.

3. History- certain terms of art in the const widely understood back then: due process, equal protection, etc. “Cruel and unusual” punishment refers to mutilation, not disproportionate sentences. To find meanings today can look back at other documents the founders wrote.

4. Custom- How was the issue resolved after the enactment of the const? Precedent is a formal subset of custom. 

5. Moral Theory- what do we think today? Natural law arg- philosophical principles. Divine law.

Why should the law be obeyed? Why is it legitimate?

1. Democratically based- I have some participation in the process. Why is the const higher law? Counter-intuitive- usually last in time trumps past law. The cost was super-democratic. Hard to amend.

2. Originalism- Scalia, Thomas, sometimes Souter. Just use what the founding fathers meant when they wrote the const. Don’t stretch the meanings. 

3. Interpretivism- The SC should only give content to interests that are within the scope of particular Const provisions. Can stretch it to fit today’s needs/values. 

Legal realists say in the end, they just do what they want to. 

Arg against- “No claim, no pain” no claim to a theory if you are not going to stick with it, even if you get results you don’t like. 


3.
Sources of Judicial Review



McCulloch v. Maryland

Maryland judged against the cashier of Fed Bank fine for not issuing bank notes on special paper (worked like a tax). Claimed Bank of US was not incorporated b/c not chartered by Maryland. Denied the ability of US to charter a bank. Const has enumerated powers for the Fed, everything else is the state’s rts.

Held: 
Congress has the power to incorporate a bank.

· No text strictly on point. No bank clause. “Legislate in furtherance of” Necessary and proper clause. Need not be indispensable, only useful. Read broadly. Implied powers doctrine.

· Means-ends relationship. If enumerated powers (ends) have unenumerated means (banks).

· History- First Congress incorporated a bank by statute which is now expired. But there is grounds for legitimacy in a Fed bank.

· Tradition/Custom- the bank was around for 30 years and never challenged before

· Structure and relationship: the const terse, did not go into detail about Fed’s powers. Did say “absolutely necessary” in another place in const Art I. Did not here. Supports broad reading of necessary and proper clause.

· Original intent was glossed over here by Marshall. Really, a bank clause was rejected at the const. Convention. Does not bring it up. 

State does not have the power to tax a Federal Bank

· The power to tax implies the power to destroy (which they do not have)

· Why is it OK that Fed law trumps state law? Democracy/Popular sovereignty

· When the states make a law against the Fed, the Fed doesn’t have representation in that decision

· When the Fed makes a law, the states are represented in legislature. 

Calder v. Bull

SC held a Conn civil ex post facto law valid because the const. Only prohibits crim ex post facto laws. Narrowly construed judicial review to where there is a text on point. 

-The counter arg is that it is fund wrong to have an ex post facto law, and that they should be able to overturn it on that basis alone. Natural law theory. Rejected here b/c even morally sound people disagree on what morals are, and cannot make law based on that standard. 

What Checks do we Have to Limit the SC?

“The Runaway SC” 

These methods actually make it hard to control the court

(a) amendment process-

-11TH Am overruled Chism v. Georgia

-14th Am overruled Dred Scot

(b) appointment process-

-Appointments made by democratically elected official

-Approved by the Senate (get rid of bad nominees)

Disadvantages:

-Never know what they’ll be like once in the SC.

(c) impeachment of justices- for high crimes/misdemeanors. Never used.

(d) jurisdictional restriction- take away its power to hear certain cases

Judicial Accountability- jurisdictional restriction

Ex Parte McCardle


Congressional restriction of SC’s jurisdiction

-Act 1868 allowed the ct to issue habeas corpus to persons held in violation of constitutional rts. The circuit ct denied habeas, but SC sustained jurisd for an appeal on the merits. 

-The Act was repealed by congress that allowed the SC to hear appellate cases, so no jurisd for him in SC now. 

-As long as there is a way that he can get judgment- through original jurisd. for mandamus and cert, not deprivation of due process. Those are discretionary, a safety valve. 

-The politics behind the decision: did not want to let a person out of jail who was hampering Reconstruction in the South as a Mississippi newspaper editor. Did not want to invalidate jailing people under the military government.

This is a limit on the SC power that is not used today- jurisdictional restriction.

-Congress may curtail jurisdiction Art III - suggests that Congress can limit the cases not falling in original jurisdiction but within the Fed judicial power “with such exceptions and under such regulations as the Congress shall make”

-Lower cts don’t even exist until Congress creates them

Supreme Court Jurisdiction and Practice

· SC jurisdiction is vast- virtually all Fed q’s

· Grants cert- discretionary- convince them to hear the case when there are conflicts between 1) highest State cts 2) circuit cts 3) highest state ct and circuit ct 4)or important issue to resolve

· Cert is never precedent. Do not give reasons for denial. 

B. Separation of Powers

1. Checks and Balances in Theory

· The ct mediates in between issues with the Pres and Congress

· The role of each branch changed through the Founding, Reconstruction, New Deal (created a 4th branch- administrative)

· Mass const was precursor of the American const. Judicial, Legislative, Executive.

· The balance between the branches acts to prevent tyranny of the majority- democratic despotism. 

· It also makes gov’t more efficient by giving each important job to a branch. Division of labor and specialization. (Art I-Executive- carry out laws , Art II-Legislative-make the laws, Art III Judicial- interpret the laws in conflicts.)

How do you apply the doctrine in specific disputes when there’s no text on point?

Formalism- Division of powers is a means to an END. All questions must fit into the schema of 3 branches.

Functionalism- the ultimate purpose matters the most. The 3 branches are not an end but a MEANS. As long as the balance is attained in the end all is well. Administrative agencies can have a little of both branches and is OK. 

2. Domestic Affairs: Executive Assertions

Youngstown Sheet and Tube v. Sawyer


The President may not Make Laws- can only carry them out

A steel strike was called for by labor leaders. Truman ordered the mills seized b/c production during Korean War. Pres did not ask congress for a resolution (permission).  П filed to have the order enjoined. SC held the Pres cannot seize property w/o congressional approval b/c no power, express or implied in the Const. Argued unsuccessfully: (a) vesting clause “the executive power shall be vested in a President” -and doesn’t say “these are his powers” like it does in Legislature. (b)commander in chief clause- not enough to seize domestic prop (c)take care clause- take care that the laws executed- he was not executing any law.

Jackson’s opinion most important:

· Pres’s implied or express authorization of congress makes him most powerful (zenith) P+C
· When Pres acts with either an absence of either a grant or denial of power from congress, there is a “zone of twilight in which he and Congress may have concurrent authority” or where distribution of the power is uncertain P=C silence = custom of assent

· When the Pres acts in contradiction to Congress, his power is at “low ebb” This is where the steel seizure fits in. P-C
· This is broad textual arg with references to structure. 

(Should have just got injunction to stop workers from striking under Taft-Hartley Act. But he wanted to stick it to the plant owners, not the workers. Was pro-labor)


Dames & Moore v. Regan


Implied Acquiescence of Congress

As part of freeing the American hostages in Iran, Carter took number of actions affecting claims of creditors against Iran. Can he suspend the K claims against Iran pending in cts, to be later arbitrated in Int’l tribunal? Can definitely nullify attachments of claims and unfreeze assets and send them to neutral banks abroad.

Ct upheld the suspension of claims b/c: implicitly authorized by a long history (custom) of acquiescing in similar conduct, such as executive agreements between Pres and foreign powers to settle claims. (Jackson’s concurrence seen here in majority) This is not the same as suspending the cases but here Congress is silent. Twilight zone.

US v. Nixon

Nixon challenged a subpoena served on him as a third party requiring the production of tapes and documents for a criminal prosecution of the 7 caught Δ’s in Watergate. Nixon claimed the separation of powers doctrine precludes judicial review of a presidential claim of privilege- which is absolute- and also b/c this is not a dispute between the branches, just within the executive branch itself b/c the Special Prosecutor wanted the materials. Ct said it could hold the legitimate needs of judicial process against the general need for privacy in a dispute with the judicial branch. Not intra-branch b/c Congress creates Attny General office and the AG gives power to the SP. 

Held that: 1) the court is able to say what the law is and decide what exec priv is, and not the President. Is not limited by separation of powers. 2) the executive privilege implied under the “take care clause” not absolute- only for need to protect military, diplomatic, or sensitive national security interests. Not claimed here. 

**Pres can be protected from being sued for “official acts” in office (Nixon v. Fitzgerald) but not protected from suit arising before his term as Pres (Clinton v. Jones) 

3. Domestic Affairs: Legislative Assertions

INS v. Chadha

Congress delegated its power to control immigration to the Attny General in examining the merit of “private bills” requesting not to deport people being deported. To maintain control, they reserved the rt for either house to veto the award of decision not to deport. Chadha and others suing against Congress’ use of the veto to reverse the Attny General’s suspension of deportation.

Held: SC struck down the veto as violating 2 const requirements, since only a law can change someone’s legal status.  1)violates Presentment clause that requires bills to be presented to the Pres for signature and 2) both houses must sign to make a law. 

Dissent White: This is not law, this is just a check on delegated duties. 

-Custom is the source for legislative veto. Exists in 200 statutes since the New Deal. Congress used them for 40 yrs.

-Keeps administrative/executive branches in check. Fits w/ separation of powers.

-“Necessary and Proper” clause would allow Congress to carry out its activities through a veto in promoting the specific powers it does have.

**This case eliminated the legislative veto.

Since 1900, the branches of the Fed gov’t have a need for administrative agencies. Two approaches determine the agencies’ separation:


Formalism: Rehinquist, Scalia Strict 3 part division so they belong in the executive branch.

Functionalism: White Concerned whether the device at issue promotes or frustrates the purposes and fxn of separation of powers and does not strictly go into the 3 branch framework (legislative and executive aspects in them)

Pre-Bowsher: deal with Congress’ hiring and firing in order to control the executive branch and administrative state.


Myers v. US- Postmasters in Exec Branch cannot be fired by Congress
Formalist approach. An act of congress said Postmasters cannot be removed w/o advice and consent of the Senate. Since they are part of executive branch, act is unconst encroachment on the executive’s power. (Original intent arg- intended to be part of the executive branch and answer only to the Pres.)

Humphries’ Executor Congress can control Pres ability to Fire w/o Cause quasi-judicial/legislative official

Functionalist approach. Congress statute said Pres can only remove head of FTC for cause- specific misconduct in office. Pres fired him for other reasons. Ct held that Congress can qualify the Pres’ ability to fire officials with quasi-judicial/legislative in nature (regulating trade in the FTC). The statute promotes separation of powers as far as balance and efficiency. 

Bowsher v. Synar Member Legislative Branch doing Executory Budget Cuts-unconst
Comptroller of the US was assigned the duty of making budget cuts by Congress. П suing to get cost-of-living increases. Said the cuts unconstitutional b/c a member of legislative branch was doing an executive function: carrying out the laws. Held unconst b/c Congress can always fire Comptroller if they don’t like how he is doing things, and that results in a congressional veto.  Formalist approach (has to fit in a branch, not both)

White dissent: functionalist- does not violate separation of powers b/c is a hybrid of the 2 branches.

Morrison v. Olson

Formalist approach that finds the creation of Independent Council is constitutional
Act by congress said ct can appoint an IC when Attny General thought necessary if certain federal crimes thought to be committed by federal officials. IC can be terminated by a special court, Attny General, or congressional impeachment. Man being charged by IP claimed that the Act violates the Appointment clause and separation of powers.

-Appointment- not violated- Pres can appoint higher officers, legisl. can appoint inferior officers. IP is inferior officer.

-Separation of powers- IP is member of executive branch and may be removed by attny general subject to judicial review. Not congressional encroachment on Presidential powers b/c ultimately answerable to the Pres in his branch.  

Metropolitan Washington Airports Authority v. CAAN

Airport originally controlled by the gov’t. Congress passed transfer ct to the control of a state agency with the condition that the board be made up of 9 members of Congress who had veto power over major funding and capital decisions made by airport. CAAN- citizens’ group- wanted to stop the expansion due to the noise. Argued the membership of Congressmen against separation of powers b/c the board members are legislating and executing (taking Pres power to execute). Only 9 members-making laws for the airport. 

Held: Separation of powers applies here b/c the board’s power to veto embodies Chadha legislative veto- unconst. The ct does not mention whether expanding the runways was legislative (Chadha violation) or executive act (Bowsher violation) in the end. Formalism 

4. Foreign Affairs Law Preface

How does international signed treaties filter down into domestic law through Const?

· The Const Art II § 2 says Pres can sign treaties with 2/3 of Senate permission. 

· Congress can enact a statute through Art 1 § 8 “Necessary and Proper clause” to enforce a treaty because not all treaties self-executing. Need more to flesh them out so that can penalize people for not following it.  

· US is a monist system- treaties are presumed to be self-executing (except human rts treaties, which Congress has always said are not). Treaties can be invoked in ct.

· A treaty cannot amend the cost- supreme law of the land

· Sometimes Congress can make a law it ordinarily does not have the power to do because they are making laws in pursuance of a treaty. A way to get around their enumerated powers.

Missouri v. Holland

This is an action to enjoin enforcement of the migratory bird act with Canada. This is not in Congress’ power in the commerce clause (pre-New Deal view), so Missouri is suing for their game warden to regulate the birds, and not Congress. Held Missouri alone cannot regulate a national problem like this, and hence just that Congress can make laws to support a treaty even if doesn’t normally have the powers but the states do through necessary and proper clause. 

Why are treaties and exception to the rule that are not limited to those rules "in pursuance of the Constitution?" So that the ratification of constitution did not cancel out the treaties the US made with France and Holland under the Articles of Confederation.

Reid v. Covert

Mrs. Reid was convicted by a military ct of killing her husband on military base in England. SC held that civilian in her position should not be tried in the military cts b/c all of Congress’ powers, including the regulation of the armed forces, are limited by the Bill of Rights- trial by jury. 
5. Foreign Affairs: Executive Assertions

The President is given substantial authority in foreign affairs in Const Art II §2:

Commander in chief power

Treaty-making power

Rt to appoint ambassadors

US v. Curtiss-Wright

A joint-resolution of congress authorized the Pres to ban the sale of arms to countries engaged in a conflict (zenith). Pres Roosevelt proclaimed an embargo. Curtiss-Wright got caught selling arms to Bolivia challenged this seemingly delegated legislative act to the President. SC upheld b/c the Pres is the main honcho in foreign affairs. 

-Need negotiation and the Pres’ special access to info requiring discretion to the Pres in foreign affairs where might not be allowed in domestic affairs. Pres better able to tell if Bolivia is in the conflict. Thus the delegation of Congress’ rt to Art I § 8 “foreign powers clause” not too broad.

-Flaherty thinks this is a bad opinion. 

· Instead of saying here that the delegation was proper, the SC says the Pres always had this power to begin with.  

· Using history to support the Pres as head in foreign affair is shaky. Continental Congress gave the power to the executive for foreign affairs before US really set up. The King always had foreign affairs powers, versus the states. (but we’re talking congress v. pres here!)

· Original intent: John Marshall said the “President is the sole organ of foreign affairs”

-If the intent was to give the Pres most of the power in foreign affairs, then why does congress have so many war powers?

-Senate has power to ratify treaties 2/3 vote

-Congress raises armies and navy for war

-Congress declares war


Ex Parte Quirin

Germans were bent on espionage- to bomb Brooklyn navy yard. They ditched their uniforms upon landing in the US. Should they be tried in military ct (b/c Germans from the army- no possibility of appeal) or regular court (did not play by the rules of war-took off uniforms). Filed for writ of habeas corpus and it was denied. 

-Does the actor have the authority to do what it’s doing?- taking them to military ct.

Can come from two places. Ct doesn’t feel forced to pick one.

Art II

Commander in Chief






Executive Order

Military commissions
Art I §8

Congress Statute
Nec and Proper Clause

During war need to punish infiltrators **Note: this was in a declared war. Might be diff today. 

-Are there any rts/const blocks to exercising that authority?


5th- Grand jury entitlement


6th- regular jury


-Need a jury “All persons” except in cases arising in the land or naval forces- but they weren’t in the armed forces (ditched the uniforms). 

-Ct says long understood that this does not apply to petty offenses.

 (Counter- But the text does focus on serious crimes. This is a serious crime.) 

-Counter- does not apply to non-Art III venues like military tribunals. This was not explicitly spelled out b/c the bill of rights was written before the military tribunals came about and only referred to Art III cts from the constitution.  

6. Foreign Affairs: Legislative Assertions

Not many cases about war powers because practically, can the court stop a war?

Doctrine- some political questions the ct will not resolve.

So why do we have the const. Laws if no one will enforce them? 

-Just having the rules in const. Informs citizenry for politics.

Text: Arg against Congressional power: says Congress shall “declare” war, not Congress shall “make” war. 

History: 

· Pro-Congressional power: wanted to make war hard to get into for the weak new country. Congress met 4/12 mo. Wanted to prevent the executive from becoming a dictator by winning lots of wars. Declare, a weaker word, means to repel against attacks. (can you read attacks as economic attacks as well- Gulf War) 

· Pro-Presidential Power- since Congress met only 4/12 mo. in the case of a sudden attack, wanted the Pres to be able to take immediate action. 

· War Powers Act 1973- Congress made a law in response to the Pres involving army in a number of conflicts w/o Congressional approval (Korea/Vietnam)

· Pres has 60 days to justify a military action, and can give himself a 30 day extension. 

· Congress can always make joint resolution for him to pull troops back. (is this effective?)

C. Federalism

1. The Rise and Fall (& rise?) of State’s Rights

Pros and Cons of States Rights

States-

1. Closer to the people

2. Allows for experimentation. Laboratories of democracy. (Counter arg- might encourage “race to the bottom”- take advantage of weaker states and dominate. Allows states to give less rts to people)

3. Prevents Tyranny. (does it? The majority still sticks it to minority in state legis.)

Federal-

1. Most people know who represents them federally- not state-wise. So arg against “closer to the people.” 

2. Media has larger awareness about fed issues, not state- in Albany. 
Sword Federalism- The Fed has certain powers that it can assert Art 1 § 8. Most powerful is the commerce clause.  The Federal sword asserting a rt over a state. Making them do something.

Shield Federalism- Assuming the Fed powers are infinite, there are certain state’s rights that act as a shield to the sword of the Fed encroaching on states rights. 10th Amendment. 
Pre-Garcia rule: SC said the Federal gov’t does not have the rt to intervene in wage disputes with State employees in areas the states are traditionally involved in: schools, transportation. Shield federalism. National League of Cities v. Ussery. 5-4 vote.
Garcia v. San Antonio 5-4 vote
Due to SC decision National League of Cities v. Ussery, transit employees on an intrastate RR were denied the benefits of a new law Fair Labor Standards Act- that gave min wage and overtime provisions. After all, Congress has interstate commerce power, not intrastate. SC overruled National League of Cities v. Ussery.  

-Here was a municipally owned mass transit system- is this a traditional State gov’t fxn? No. So not protected by the 10th Am- powers reserved to the States. This is the former analysis the ct used to see whether the Fed was encroaching on a rt. But, this is a problem b/c it allows the ct to use their subjective opinions and unelected judiciary can make decisions on State policies it favors or dislikes.

-Held that its rejection of National League does not mean there are no limitations of the Fed’s rt to use delegated powers to impair the States. The limitations are protected by “structural limitations in the Federal System” as opposed to “judicially created limitations on Fed power.” 

· The states protect their rights by electing people to Congress 

· States get federal aid and are exempt from many statutes- shows their effect in Congress

Garcia is shield federalism: the Fed trying to encroach on a power held by the state. 

New York v. US = sword federalism?

Held that Fed cannot force the legislative branch of a state to do something. US tried to compel the states to enact a law or regulate their nuclear waste. Tried to force the states to arrange a way to dispose of the waste through incentives. “Take title” initiative was most significant, where any state that did not arrange for the disposal of their waste would have to take title to it and be exposed to tort liability for it.  

NY sued claiming that the Act violated 10th Am and won. Can’t force state to take title. Monetary incentives and access initiatives would have been fine. Can withhold Fed funds for related things until they comply. Can threaten to regulate directly (through commerce clause). 

Printz v. US = Sword Federalism 
The ct here held that the Fed cannot force the States executive branch to perform Federally imposed functions. Even if the fx ministerial, easy to perform, only temporary. This required the state to do background checks due to the Brady Bill. This is sword federalism-trying to impose something on the states. No specific const reference here, but mention 10th Am in passing. Use HISTORY as the basis that Fed cannot commandeer the states. Scalia relies on the Federalist papers in his opinion- Federalist 51 carved up the distinctions between Fed and State. 

-The const says you can commandeer judges. Text arg- negative inference- can’t commandeer executive powers.

-Structure and relationship- can you really infer that just b/c there are two systems that one cannot commandeer the other? The European Union does work like that.

Garcia v. Printz and NY

Garcia- general lawmaking fxn. Applied to state as well as private employees as a Fed law. 10th Am does not entitle the States to an exemption. 

NY and Printz- forcing the states’ executive or legislative branch to do something. Fund breach of the structure of Federalism and state sovereignty.

***If the state decides to conduct certain activities themselves (like transportation system) Congress can regulate how they do that. I.e. state owns info drivers, Fed can regulate them along with all the other info drivers, no 10th Am problem. Regulating the state as a commercial actor.

II
THE CIVIL WAR: NATIONALIZING FUNDAMENTAL RIGHTS

A. National Fundamental Rights

For the first time, a reversal in the way power and liberty were divided up. Now Fed =guarantor of Liberty. Civil Rts Act 1866 § 1983 created as a Fed cause of action so when your rts are violated under a state law. State cts were the last place you wanted freed slaves going to enforce their rights. 

13th Am abolished slavery

14th Am defines Fed and State citizenship (so states could not deprive Blacks of citizenship to vote)

15th Am guarantees right to vote

=Original intent story about the Amendments. 

1. The Privileges or Immunities Clause 14th Am
“No state shall make or enforce any law which shall abridge the privileges or the immunities of citizens of the United States” National citizenship to prevent the states from taking statehood away from Blacks. 

-At least some of the drafters thought this would protect individuals from states encroaching on their rts. Slaughterhouse proves this as futile. 

· Pre-Slaughterhouse Definition of P&I- 
· Corfield v. Coryell- interprets “privileges and immunities” from Article IV Section 2- basic rts like trade, agriculture, livelihood. This is the original intent of the Am. writers. “The privileges and immunities of one state shall not be denied the privileges and immunities of the several states.” Means that a citizen of NJ goes to NY, deserves the rts of citizens of NY b/c he is there. Anti-discrimination clause based on state residence. Assumes states will protect the rts of their own citizens.
Slaughter-House Cases (1873- nullified the P&I clause)

The SC said the P&I clause only forbade state infringement of national citizenship, not state citizenship. 

LA passed a law giving monopoly to New Orleans area slaughterhouses to one company. Butchers not with that company claimed that the law deprived them of ability to do their trade, a rt of citizenship. 13th am- no involuntary servitude (must pay a fee), 14th am- P&I clause. 

-
Rejected this arg b/c the clause says “citizens of the united states”- which birth makes you a citizen, not including state citizenship, where residence is required. “Fundamental rts” are thus the state’s domain, and must look to LA law for them. If no law in LA, out of luck. 

· Fed gov’t rights: narrow- habeas corpus, navigable waters, free access to seaports, rt to travel out of the country. 

· (Butchers here were white. The original intent arg works against them here)

Args against this ruling:

-
In the 14th Am, the P&I clause comes first so must be the most important. The narrow rts of the Fed are not that important. Structure arg.

· Now the SC has to make the DP and EP clauses work harder to make up for the nullity that is the P&I clause now.

2. Incorporation

Due process clause- “nor shall any state deprive any person of life, liberty, or property w/o due process of law.” This is the development of the due process clause incorporating the Bill of Rights to apply to the states. The Bill of Rights = liberty b/c so fundamental.

Barron v. Baltimore

Barron’s stream was diverted by the city and it was ruined by silt since flow was so low. Sued under the 5th Am- that the gov’t can take prop away w/o just compensation. Held that 5th Am does not apply to the state gov’t only the Fed gov’t. Decided before the 14th Am passed.

Rationale: 

-Art 1 § 10 (contracts clause) expressly limits the state legislatures. Congress said it there, but did not expressly say it in the Amendments. Text.

-Understand historically that the Am made in compromise to ratify the Fed const creating a fed gov’t. Has nothing to do with the states.

-A draft was rejected saying that the states cannot take prop w/o due process.

-If don’t like what state legisl. is doing, vote them out. Never thought the states would abridge people’s rts.

Murray v. Hoboken Land & Improvement

In defining “due process” we have to look toward what the term meant in common law England. Defining due process in the 5th Am- before the 14th Am created. 

Twining v. NJ

Defined due process as not including the right against self-incrimination by letting jury assume guilt b/c Δ did not testify. Based on understanding of fund rts in England. 5th Am does not apply to the states.

Palko v. Connecticut (overruled)

14th Am is born. Was it constitutional for Conn. to have a statute that permits the state to appeal in a criminal case (double jeopardy if it were Federal ct.)? Held here that it was not a fund concept of liberty and thus is not applicable in “due process of law.”

Adamson v. CA

States here that the history of the 14th Am did intend for it to apply to the States (contra Twining). 

But still held that the 14th Am did not prohibit self-incrimination since it was not so fundamental.

Justice Frankfurter Majority: Fundamental Fairness Approach

· use notions of justice for English speaking peoples to interpret language. Not textual. Tradition. The legal expression of the decency is the Bill of Rights, common law, Magna Carta. 

· Said that if you say that the right not to self-incrimination can be drawn from the Due Process clause, then this means that the Due process clause would “fasten fetters of unreason upon the states” because the rights are not fundamental, and it would be unreasonable to impose these rights on the states.

The dissent Black presented the Total Incorporation Theory: Originalist, textual arg.

· Text- shows the original intent of the DP clause was to incorporate the Bill of Rights.

· Fund rts approach causes ct to roam w/ morals and too unfreely trespass on legislative domain of state and fed gov’t. 

Duncan v. Louisianna

Early 1960’s Warren Ct abandoned fund fairness in favor of selective incorporation- incorporating Bill of Rights one by one. 

Rejects Cardozo’s fundamental liberties approach: tradition +implicit concept of ordered liberties (thought experiment) =substantive DP rt. Applied what is “fundamental in the context of the judicial processes maintained by the American states.” 6th Am rt to jury trial was held applicable to states via DP clause 14th Am here. While one might be able to “imagine” a ct that works w/o a jury, we have not chosen that route in this country. 

**The only amendments not incorporated since Duncan are: 2nd and 3rd, 5th’s requirement of grand jury indictment, and 7th.

B. Substantive Due Process

While “due process” sounds like procedures, the clause has been used to limit substantive power of State legislatures to regulate areas of economic and non-economic life. 

1. The Rise and Fall of Lochner

In 1905, “laissez faire” was the leading economic theory- social Darwinism. Not in favor of labor protection laws.

The Rise of Lochner

Lochner v. New York (Dead law)

Bakers are challenging the constitutionality of a statute limiting the number of hours bakers can work to 60 hrs/wk and 10 hrs per day. 

· SC held unconstitutional under 14th Am DP clause. ---Interferes with the employee’s rt to K with employer. 

· Police powers of state allow the state to guard the health, safety, morals, general welfare of the state. The state got the right wrong (they had to correct the state) no right to regulate economics- can regulate health though. 

· A baker is not a compelling need for states to invade rts to K. Not direct enough for public health

· Can say this about any profession- they work too hard/long.

· See here protecting rights that are outside of the Bill of Rights- K right.

· Says labor laws are not a legitimate state purpose. “Level the playing field laws”

· SC applied strict scrutiny to the statute: compelling state ends and narrowly tailored means. Because up against a fundamental rt- K. 

Harlan’s dissent: a health measure they can regulate. Conditions are horrible!

-Wrote a “Brandeis brief”- using extensive facts to support the ends and the means of the legislature, and linked them.

Holmes’s dissent: there are unenumerated rights- right to marry, see in traditions. Would uphold the statute. The right to K is not a fund rt according to our traditions. The test whether is unenumerated rt should be whether is violated by traditions of the people and our laws.  Should not push in our SC the social theories of the day (social Darwinism) A Fad. Judicial activism. Skeptical of unenumerated liberty of K. 

-The court implied here that only legislature’s actual motive, not hypothetical motive, would be looked into in evaluating a statute subjected to substantive DP attack.

Criticisms of Lochner:

-“Lochnering” is judicial activism

-Shouldn’t be allowed to subjectively deem something a rt that is not in the const.

-Substantive due process does not exist

-Makes it hard for progressives to get change in legislatures

-Was the law until the New Deal- federal economic regulation

The Fall of Lochner

The first change to end Lochner Era was law that protected a class of people that needed protection. Limit hours for women, minimum wage. 

-Roosevelt’s New Deal turned the tide- need for country’s economic survival

-Roosevelt’s threat of court packing. “The switch in time that saved 9” happened in this case: 

West Coast Hotel v. Parrish

State law established a min wage for women. Applied low level of scrutiny-Rational relationship.  (Not a fund rt to K) Legitimate state purpose and rational means to achieve it. Interest in protecting the health of the women, but here protecting the inferior bargaining power clearly more an aim of economic improvement. “Living wage” takes it off the state’s duty to support them. Held this is a valid limitation on freedom of K- because that freedom is nowhere in the Const. 

US v. Carolene Products

Congress statute prohibited filled milk. SC upheld: using RR. Legitimate purpose: nutritional value of real milk. Means: preventing distribution of filled milk through interstate commerce. Using RR, Congress won’t second-guess the motive behind the statute. The death of Lochner. 

(Dairy lobby did not want a milk alternative that was cheaper). Presumption of constitutionality here. 

Footnote 4 says when to throw out a statute:

1) When text explicitly forbids it 2) representation reinforcement- when there is a perversion of the political process (prevent people from voting)- a well-fxning legis. Will not pass bad laws b/c democracy is working- 3) the statute is discriminatory.

Williamson v. Lee Optical of OK

RR test triggered here. Pendulum swings farther away from Lochner. Almost complete abandonment of rationality. The court hypothesizes a rational reason for the state to make this statute valid: prevents optician from fitting lenses into frames (even old lenses) without a prescription. SC guesses that the state must want the eye doctor to detect diseases or make sure prescription good. 

Result: If you attack on RR grounds, п has the burden of proof to overrule the assumption of constitutionality. 

C. Modern Substantive Due Process: Personal Liberties

Substantive Rights- Not liberty of K. Not economic
Myers v. Nebraska- cannot teach any other language but English. Anti-German statute. Overruled. Rt to obtain useful knowledge.

Pierce v. Society of Sisters- must attend public, not private, schools. Narrowest reading: ability to educate children in the way you see fit.

1. Privacy

The court treats the right to privacy as a fundamental right, subject to SS. Sometimes right to privacy more clearly described as rt to “personal autonomy.”

There is not written right to privacy in the const. How do we justify this rt? Am 5-not having to testify- this is  private right not to self-incriminate. The 1,2,4,5, and 9th am all have to do with privacy to some form or another. Keeping soldiers out of your house. Zones of privacy-“Penumbras.” Custom. New way to define unenumerated rights. (Avoids Lochner approach of using substantive DP analysis)

Different here in the way that there is no ends-means relationship between having sex in private and the “theme” of the const. In McCulloch, there was a rational fit between Congress’ economic powers and making a Bank. Also different b/c upholding a Bank was democratic- supporting the efforts of a legislature. Here overturning the efforts of Conn. to criminalize advocating and using contraception. 

Griswold v. Connecticut

Statute preventing use of contraceptives. Goes back to seeing what is implicit in ordered liberty (Holmes)- our customs do the work here. Fundamental rts trigger SS. This is a textual approach with move toward interpretivism (reading text broadly). Means that unenumerated rts can be protected in substantive DP.
Goldberg’s concurrence: Gives the 9th Am more weight since it says that the Bill of Rights is not a closed list of rights. This is text with a non-interpretivist view. 

Harlan’s Concurrence: emphasizes tradition of the c/l. The tradition of married people and sanctity of marriage deserves right to privacy. The right is not absolute (homosexuality, adultery, incest). Ordered liberty approach. This view is the basis for the ct’s unenumerated rts jurisprudence in 14th Am. 

Dissenters:

Black- Says there is no rt to privacy- strict textualist. Does not buy what Douglas was doing. For Black, this reminds him of Lochner, the ct pulling out of thin air a rt that prevents statue from being valid.  Does not like “Penumbra” theme.

White- Thinks what’s going on is shameless Lochnering, does not buy into the fact there is fund rt to privacy here. Would reject this b/c this law does not pass rational relationship scrutiny. Means-ends. What is the purpose of the statute? Illicit sexual relationships are trying to be prevented. Ban contraceptives to married couples? White says no fundamental right, but this is just irrational. 

Eisendtadt

Mass statute prohibited distribution of contraceptives to unmarried people. Struck down. Not a legitimate purpose. Means-ends not satisfied here in RR test. If you want to discourage sex, and ban contraceptives, the penalty is pregnancy. Not rational ends. The statute also had so many loopholes (for health reasons) not effective at all. 

-Can we consider them unsafe? (health regulation) No, not all are unsafe.

-Has nothing to do with single/married distinction. Classifications must at least be rational.

-Mallum in se? At the end of the day, ct said privacy applies to marrieds and singles-no distinction. “The right of the individual to be free from unwarranted gov’t intrusion into matters so fundamentally affecting a person . . .” Equal protection grounds as well.

2. Abortion

Roe v. Wade (Blackmun)

Texas statute meant to (ENDS):

· Stop fornication-drops this issue by SC

· Safety issues- abortion is unsafe

· Protect prenatal life- alludes to tradition as prenatal life being an interest of the state. 

MEANS: banning abortion. 

SS applies, a fund rt to privacy. 

· Strongest arg for TX: if a fetus is a person, directly protected in 14th Am. However, text and structure referring to person in the const. Seem to say a person in 1789 was a born person. (like Dred Scot- fetus not a person?)

· Implements Harlan’s “ordered liberty” tradition approach to identify fund due process rts. History reviewed: 

· History of western traditions explored. Oldest- Phoenicians, ancient Israelites, Greek, Roman, medieval church (quickening- St. Thomas Aquinas). History started way back b/c the attitude of abortion in this country late 19th c. had changed view- that life started at conception. 1960’s abortion statutes were repealed with feminism. 

· Custom: when has society drawn lines, if ever? The time of quickening- when the mother can feel the baby moving. Generally 16-18 weeks.

· How do we know this is substantive due process? “The rt of privacy whether bounded by 14th or 9th is broad enough to encompass a woman’s decision whether or not to terminate pregnancy”

· Held irrational to ban in the first trimester based on health interest of state. Used SS to determine that the statute was not narrowly tailored. No compelling state interest in first trimester. 

0 Always Unconst to prohibit here
12 wks


24 wks



Birth


Less risk to abort than carry to term 
From here on more health risk to abort than to carry to term

Does not make sense for state to have 

an interest health-wise here

Viability

State interest is compelling here for maternal health.

Can regulate abortion in ways relating to maternal health
Baby with technology can exist on its own

(Must give birth in hospital)
Abortion may be banned from here on except to save mother’s life.

Criticisms:

-Judicial legislation- based on facts that might not be true everywhere. Value decision should be left to legislature.

-Lacks abstractness. Based on medical knowledge of that time-what happens when that timeframe changes? See Casey (overruled the entire trimester framework)

-From Griswold to Eisenstadt to Roe- difference between limiting advice about contraceptives and prohibiting abortion. Big leap in privacy rts. Not inferred in the const. (can say personal autonomy)


Maher v. Roe

Abortion funding case. Upheld state regulation granting Medicaid benefits for childbirth but denying for nontheraputic abortion. Equal protection question: are they making someone choose between an abortion and childbirth, but discriminating against abortion by not paying for it? -Wealth does not define a suspect class. RR b/c not fund rt to get Medicaid funds. 

-Roe’s “fundamental rt to abortion” does not mean the state has to pay for it if they can’t afford it. Not “const right to an abortion.” 

-State has an interest in childbirth v. abortion

-Not an absolute bar to the abortion by the state. Not taking anything away. Negative right- “State cannot take away your right to an abortion”


(Europe would have laws for this- if it is a Fund rt, state is obligated to pay! Positive rt)


Harris v. McRae

Upheld the Hyde Amendment, prohibiting Medicaid funds for abortions unless the life of mother is in danger, or rape/incest. Diff from Maher b/c that was only “non-therapeutic” abortions- this prohibits some medically necessary abortions. But held the same way: the state not obligated to pay for her right to abortion. She still has same choices she had before. 

Planned Parenthood v. Casey- Plurality opinion

Overturned Roe in several parts:

1) abortion’s status as a fund rt

2) state’s inability to regulate first trimester abortions at all

3) the whole trimester framework

Held: the states may restrict abortion so long as they do not place “undue burdens” on the woman’s right to choose. In between RR and SS approach. 

Before viability- can legislate if not “undue burden”

After- state can still regulate and ban

Penn statute: Woman must wait 24 hours after receiving certain info from a Dr about abortion (hard to travel long distances) married woman must notify her husband (what if there’s spousal abuse/bad marriage), parental consent (15 yr old will go to judge to get permission/waiver?). Medical exceptions to the rules. 

Held that the child-parental consent upheld. 

Record keeping not undue burden.

24 hour period not undue burden.

But cannot treat the wife like a child asking for permission. 

3. Other Privacy Rts

Family Relations-Expansion of privacy rt- can rise to fund rt-SS. Tradition of ordered liberty.

(Whose tradition?)

Moore v. City of East Cleveland Plurality Opinion

The gov’t may not pass zoning regulations which impair person’s decision about how to conduct family life, even if family is extended rather than a nuclear family- violates DP. The ordinance that was  overruled defined family narrowly, not permitting her to live with her two grandsons who were cousins (not brothers-would be allowed). Although the state interests were legitimate (overcrowding, traffic congestion, burdens on school system) the interests only marginally advanced by ordinance. 

-One reas might be closely scrutinized (not RR test as in the dissent) b/c city was minorities and would affect them more. Attempt by middle class majority to stick it to the lower class minority.

-Limited to family members- not to indiv. who want to live together (fraternities) Belle Terre

Might affect prop values. (But why should we accept one family structure and not another?)

Right to Marry 

Zablocki v. Redhail

Statute that said you cannot remarry unless you pay your child support and prove your child will not become a public charge (welfare). Deadbeat dads. But is a fund rt to marry (Loving v. Virginia) and therefore subject to SS. While the State’s interest is legitimate and substantial, it does not outweigh the fund rt to marry. Not compelling interest.  Can use alternate means (wage assignments, etc) “Grossly underinclusive” b/c do not bar other new financial commitments. 

Bowers v. Harwick 5-4 limits expansion of substantive DP

Prohibited the act of sodomy for homosexuals and straight. Challenged it facially (for everyone) and as it applied to him. 

· White only spoke about homosexual sodomy, which makes a tradition/custom arg to justify the rt difficult

· To determine if rt is fundamental, looks to ct precedents: Pierce, Griswold, Skinner (sterilizing sexual offenders), Roe = all related to purposes of family, procreation. Not related to sodomy.

· No text on point, looks to tradition: no tradition b/c there have been statutes against it since the founding

· Is it fundamental in our concept of ordered liberty? No- Harlan’s test fails. So not a fund rt- apply RR.

· Engaging in sodomy is not a right to privacy. The means are legitimate (banning it) and the end is morality- rationally related.

· CT has not decided that homosexuality is a suspect class yet. Get RR.

· Criticism: Lochnering? Judicial activism. 

· Could have made the precedents apply by saying they are about intimate relationships

· Could have said instead of original intent arg of 14th Am, that today sodomy banned less and less

· Thought experiment: can we imagine a society of ordered liberty w/o sodomy? Yes. But that arg can prove too much.
· Could have said what he does behind closed doors nobody’s business. Like the pornography case. But they distinguish saying that is 1st Am case, not 14th. The arg proves too much (then can’t ban incest)
· Burger- says that Judeo-Christian heritage- not the Phoenicians/Greeks- various statements crime against nature. Just plain immoral.

· Powell- 20 yrs of punishment would violate the 8th am for conduct in the privacy of one’s own home- cruel and unusual- but he didn’t raise this arg. (Powell said yrs later that’s the one vote he regretted. Never met a homosexual by that pt in his life)

Blackmun- dissent- the “right to be left alone” not a right to sodomy or right to porn. General rights. Applies to hetero and homo alike. Fund rt of autonomy to engage in intimate relationships. (If that’s true, then incest is too private for the state to invade?)

· Stevens- dissent-Not even RR test satisfied here. No justifiable ends- health reasons-AIDS-morals, and no reason to single out homo sodomy, so it should be invalid. He cared more about EP rts- Eisenstadt was left off of the laundry list of quoted precedent. That involved non-reproductive sex. 

· Left an open quest whether sexual preference should be treated like race under EP. 

Michael H. v. Gerard

Footnote case. Held that child born in the context of marriage presumed to be the child of he husband. There is a footnote battle between Scalia (hates unenumerated rts-rejects Harlan’s test but admits it’s the standard) and Brennan. Brennan says should generalize the tradition and apply it to today’s circumstances. They have diff views of how far traditions should be utilized. Scalia- narrowly apply them. Brennan- adjust the traditions in today’s language (family unit might be unrelated ppl)

Scalia = custom-theories of democracy- ultimately, if there is a broad reasoning, this would be judicial activism. Taking away the power of the people to make their own laws and decisions.

Brennan = broadly- look at the general idea the const wanted to protect. At least in this view, the two part test includes the concept of ordered liberty- more analytic, abstract approach. What is fundamentally just?

4. Right to Die

-Distinction between withholding treatment and actively hastening the death

Constitutional basis?

-No text on point

-No history b/c fxn of modern medicine

-Tradition and moral philosophy best sources- tradition gives ability to consent to battery.


-A right to refuse medical treatment, including nutrition and hydration. Are there any sources for this? C/l- unconscious, and doctor starts treatment, is a battery. Bodily integrity and unauthorized touching is important to protect. 

-The ct has not really taken a specific stand on this topic


Right to Refuse Unwanted Medical Care


Cruzan v. Director Missouri Dept of Health 5-4 vote
Nancy is in a coma and will never get out of it. Her family wants to stop her hydration/feeding tube. The SC calls this (Rehinquist) a liberty interest under the 14th Am, balanced against the state’s interest to preserve life. A little less than a “fund rt.” So in between RR and SS.

Held: Need clear and convincing evidence standard to make sure this is what the person would have wanted in this situation. One step removed from right to die. Competent people have const rt to refuse medical treatment, but she is in a coma here. The state’s interest can outweigh the person’s liberty interest in some cases. 

-Surrogates not good enough. Not all will act in the person’s best interests

-Brennan would make the evidentiary standard preponderance of evidence. Less bar to people having their wishes done. Thinks this is fund rt. SS. Disagrees with “Star Wars Purpose”- more life = better.

-Scalia-concurrence no textual right to die. No traditions respecting right to die-equate w/suicide.

Generally, no right to take active steps for suicide or ask 3rd person to help you

Washington v. Glucksberg

Involves Washington’s ban on “promoting a suicide attempt.” Facial challenge to this. Rehinquist uses DP formula (he ordinarily dislikes recognition of substantive DP as Lochnering) 

(1) Is the right claimed implicit in ordered liberty? Tradition says no suicide. = RR

(2) Is there a “careful description” of the asserted fund liberty interest? (doesn’t say “right” implying it must be narrowly described-RR)
**Note: this is a harder test than usual. The second point! Souter points this out, and they disagree what the test has always been like. Will this new test narrowly define rts? RR scrutiny here.

What is the state’s interest? General protection of life = good thing. Prevent abuses to the terminally ill. Rehinquist- will bow to the state’s interest. Easy- if there is a rational relationship- then the state wins. 

O’Connor, Stevens, Souter, Ginsburg = terminal patient, if they are in great pain then the rt to get assistance is prob there. General theme that they are leaving open the possibility that they do have a right to assisted suicide. Maybe in a diff case will still have fund rt in Harlanesque approach.

What one state purpose can survive SS approach? Stopping the exploitation of innocent people.

D. Equal Protection

Equal Protection clause: “ no state shall make or enforce any law which shall. . . deny to any person within its jurisdiction the equal protection of the laws.” Protects against the gov’t making illegal classifications of people for legislative purposes.

· General restraint on gov’t use of classifications: sex, alienage, gender, illegitimacy, wealth, race.

· Direct text of clause applies to the States. 5th Am applies to the Fed

· Applies only to gov’t action, not private action “state action”

· Two types of attacks you can make:

· Facial: clearly written into the statute

· As applied: No classification on its face, but being administered in a purposefully discriminatory way. 

I.e. No laundries in San Francisco can operate in wooden buildings w/o permit. The Asians owned the cheap wooden buildings and could not get permits. Discriminatory as in administration. 

· The guarantee: people who are similarly situated should be treated similarly. Can deny a rt, as long as you do it to everyone equally (unlike DP fund rts)

· Original intent: to protect RACE. 

Three levels here: (due process has 2 levels)

1. Suspect classification- SS- Suspect classification or impairs a fundamental rt. Race, National Origin, Alienage. Fundamental rts- right to vote, access to courts, right to migrate interstate.
**If there is only unintended incidental effect on suspect classes do not use SS 

2. Semi-Suspect- intermediate scrutiny- Gender, illegitimacy
3. Quasi suspect classification-RR- everything else. A rational relationship to a legitimate gov’t purpose.
1. From Slavery to “Separate but Equal”

The const self-conscious about putting the word “slave” into the Const.

 Three clauses: one cannot be amended, that Senate shall have equal suffrage.

1. Protection of the slave trade until 1808- Article I section 9

2. Article I section 2 “whole number of free persons . . . 3/5 of all other persons”

3. Article IV section 2 clause 3- the fugitive slave clause.

Const never says slaves “those held in service, those held in servitude”

As a result of democratic legislative decisions and the “we the people” leading to morally repugnant results, we must discard non-interpretivist techniques and throw out slavery. 

State v. Post

Stated that not inconsistent with “all men are by nature free and independent” for there to be slavery. Cannot read a specific provision from a general one. 

What would be the basis the judge could have gone the other way? 

Refers to a classic dilemma- at the end of the day, what is the Const about? Fund principles of justice or what the words say? If take as a given slavery morally repugnant, then what do you do? Judge here says “I think it’s bad, but I have to interpret the law, and the law says something else than what I believe” Therefore, enforced the fugitive slave act.

Dred Scot v. Sandford

Missouri (slave state)
Illinois (free state- would be freed under fed and state law)
Louisiana Territory       
Missouri

Diversity case- Owner from NY, he is from Missouri. What is his citizenship? Taney said he has no citizenship at all. Said blacks whether free or not are not citizens. Used original intent. Cannot be a part of “We the people of the US” (could have used evidence that free blacks voted in ratifying conventions) Using this logic: Dred was not a citizen because he cannot vote, and women were not citizens b/c they could not vote: but women were able to bring suit in Fed ct. Original intent failed here.

-Congress cannot deprive someone of property just by the fact they take them into a diff free state. 

-This case hastened the Civil War. Struck down the Missouri Compromise (saying cannot regulate slavery in the territories. Here it seems like you can just bring a slave in and they’re still slaves.)

-14th Am killed Dred Scot decision

Plessy v. Fergusson 1896

LA required RR to provide separate accommodations for blacks and whites. Plessy 7/8 Caucasian, but black for state law purposes, challenged the statute.

Held separate but equal segregation is constitutional. Political rts protected by 14th Am, but social rights do not trigger EP clause.

(1) Political rights (property, K) are necessary in free society. Civil Rts Act 1866—property and K triggered.
(2) Social rights are in the private realm of association (RR cars, hotels, restaurants) Can only be changed by private actions by individuals.
(3) EP triggered only when a state denies political rights
(4) This deals with social rights = reasonableness test. 
Brown compared this with laws that have separate schools- do not trigger EP at that time. 

-No inequality- just separate. Even if EP triggered, would pass the test

Mere separation is not negative. If blacks make it out to be negative, they do it to themselves. “Their construction on it”

-Separation of the races is reasonable if based on custom and tradition 
Dissent: John Marshall Harlan

-Built the foundation for reversal in Brown

-Harlan says he thinks whites are superior but does say this is EP violation

-2 Principles: “there is no caste, our const is colorblind” 

1. Anti-caste: EP clause is about elimination of dominant and subordinate classes (rich/poor) A class you are born into and can’t move out from. Can only be remedied with affirmative action.

2. Any laws based on race are unconstitutional (race/immutable characteristics) things you can’t do anything about.

2. Simple Justice
WWII changed people’s attitudes about race. Signaled the ct to reevaluate its precedents.

How did NAACP attack Plessy? A direct attack would just result in upholding it- reluctance to overrule due to stare decisis. Strategy:

(1) Show how separate is not equal

(2) Lead the campaign in education (start in grad school where people care less)

(3) Pre-Brown cases:

-Gaines v. Canada- SC-separate law school for Blacks unconstitutional- Missouri did not have a black law school. Having to go out of state is too separate to be equal.

-Sipuel v. Bd. Of Regents- SC reaffirmed Gaines

-Sweatt v. Painer- U TX had a white and a black law school. But the black one was in a basement, white one was a nice school. NAACP pushes the ct to go beyond mere physical inequality. Intangible qualities: alumni network, prestige.

Brown v. Board of Ed I Earl Warren, 1954

4 sets of parents in 4 diff states fully assaulted Plessy on grounds not only physical inequality but intangible inequality. Warren had a fierce commitment to fairness and wanted to overrule Plessy unanimously. Separate is inherently unequal. Second leg of Plessy.

(a) Court relied on expert psychological opinions on how separate makes black children feel inferior, impairing their success in learning. Social reasons. (do we want science as the basis? Studies are flawed. Can change today)

(b) 14th Am history is irrelevant- toss the legislative history. There was no compulsory education back then for whites, let alone blacks. So history is useless.

(c) SC held that the Fed gov’t cannot have separate segregated schools any more than the states could.

(d) Another view: the original intent was to designate to future generations the way they felt EP should apply. Interpretivist.

(e) Public education is now a political right. Combats point #1 Plessy. Predicate for citizenship. 

Brown v. Bd of Ed II 1955

Needed implementation decisions to really affect change on separate but equal “with all deliberate speed” Deliberate = slow thought

(a) Gave lower fed district cts primary responsibility for carrying out desegregation

(b) Wanted to do in systematic and effective manner, feared chaos. Usually get equitable remedy of injunction right away.

Some say Brown was useless. That Johnson with federal school funding did it. 

3. Race
What is the nature of equality? Sometimes easy to determine under both of Harlan’s: anti-caste and anti-subordination 14th Am purposes. 

	
	Ends
	Means

	Strict Scrutiny
	Compelling
	Narrowly tailored

	Intermediate scrutiny
	Important 
	Substantially related

	Rational Relationship +
	Legitimate
	Substantially related

	Rational Relationship
	Legitimate
	Rational


Theory of EP

(1) Text- not specific and offers no characteristics for classifications

(2) Original intent: Core is race, but broad language implies meant to include more

(3) Interpretivist- Representation Reinforcement: discrete insular minorities, who are impacted by their classifications and do not have a voice in the democratic process b/c suppressed. Ct needs to unclog the obstacle for them.

(4) Moral law/natural law: maximum amount of classes

Facial Discrimination

Strauder v. West VA

Black man convicted for murder by all-white jury. Jury service limited to white males. Direct claim against this would be from a black man denied jury service. He feels discriminated against since not represented by his peers in the jury in 1879. Unconstitutional b/c blacks excluded solely on the basis of color. 

(a) Original intent applies- meant to protect race, in particular blacks

(b) Gets benefit of the challenge even though does not affect him directly (he wasn’t denied to sit on jury at his own trial)

(c) Promoting anti-caste here

(d) SS applied b/c affects representation reinforcement

Korematsu v. US

Only statute to survive Racial SS

П was American citizen of Japanese descent convicted of violating a military order for him to relocate to a military camp because he is Japanese and on the West coast. While EP applies to the Fed gov’t as well as the states, the national security during war time was a compelling enough interest to defeat the fact that the means not so narrow (just being born Japanese)

Murphy’s dissent: doesn’t even pass RR scrutiny!

Jackson’s dissent: Civil ct should not enforce an order which violates DP even if reasonable b/c sets bad precedent.

Disparate Impact- Statistics Cases

Washington v. Davis-Govt and State Level

Need an intent to discriminate in EP cases, not just evidence of disparate impact. “Smoking gun.” Claim brought by unsuccessful black applicants to police force- failed the test of verbal ability and written comprehension. Blacks failed 4 times as frequently as whites. 

Compare Yick Wo- Administrative Level-Chinese Laundromat cases. It is harder to reign in racist administrators of permits, so was struck down on disparate impact. Proved that real intent was to stick it to the competing Laundromats- “smoking gun” 

Mixed motive cases- the burden is on the п to prove racist motive or that racial purpose is the substantial motivation for the measure. Not easy to prove.

4. Affirmative Action
Gov’t actions both favoring race and discriminating on basis of race get SS. Color-blind rationale works for Affirmative action. Tradition element is not used here b/c bad tradition of racial inequality.


City of Richmond v. Croson

Discrimination against any racial group will merit SS, even if no history of widespread discrimination. Set standard for Affirmative Action scrutiny.

A “set-aside” program, that allots a certain percentage of work to a minority owned business by a state or city will be subjected to SS. Richmond required contractors to subcontract to 30% minority businesses with 51% minority workers in them. Wanted to promote wider participation of minorities. Could get waiver if could not get a hold of anyone. Richmond 50% black but less than 1% of contracts to minority businesses. П was a contractor looking to install toilets in the jail. Claimed could not find anyone and needed waiver. 

O’Connor- any gov’t action that is race based needs to be necessary under a compelling gov’t interest.  Plurality opinion


(a) Means not narrowly tailored- quota applies to all minorities, not just blacks


(c) Ends fail b/c other than in education (Bakke) diversity is not a concern (only the plurality opinion). Only remedying past discrimination is. Here, no proof there was past discrimination. Only a congress report that in general blacks were not in construction- need evidence for city statute that city had past discrimination, not nationally

(d) No showing that there were any qualified subcontractors to fulfill the requirement anyhow

(e) No evidence there would be more minority subcontractors if not for some past discrimination

(f) Representation Reinforcement rule fails b/c the blacks are 50% of pop, so whites can’t overturn the racially-favorable law.

Adarand v. Pena

Federal program that gave minority businesses a percentage of business. SS triggered. O’Connor has a color-blind vision of the 14th Am- meant for racial laws. 

-Purpose requirement- only remedial purposes count

-Law must apply to all people- from the word “persons” not just minorities

-A financial incentive was given to the contractor if they picked a minority owned business. П’s bid, white comp, was lowest but they took a minority comp’s higher bid.

-Was “reverse discrimination”  necessary to achieve a compelling state interest?

-Did not decide here, but made the point that if trying to reverse a hist of discrimination, would be good enough to survive SS. Not always fatal.

· Marshall would give it intermediate scrutiny. Like with gender. Wrong to treat it like a Jim Crow law. 

5. Gender
Bradwell v. Illinois

Challenged state statute not allowing women to practice law. Agreed with Slaughterhouse that there is no denial to right to livelihood. Agrees with natural law- wives and mothers are women’s role in society.

Reed v. Reed

Statute set the order of people entitled to administer the estate of someone who died intestate- in ea category, males superceded females. Ct applies RR but a little higher- “RR+” Statute struck down- purposes: administrative efficiency are legitimate, but the means arbitrarily choosing males first is not substantially related.

Frontiero v. Richardson

Under military law a male officer could automatically claim wife as a dependent, but female officer had to prove that she was earning 50% more than her spouse before getting benefits for him. 

Brennan agreed on strict scrutiny arguing that gender is an immutable characteristic like race. 

Powell, Burger, Blackmun thought that should wait for the Equal Rights Am to come through (was pending at the time) 

-Statute struck down but no agreement as to the standard of scrutiny.

· Obviously discrete. Insular? Not in the same way racial groups are ghettoized. Minority? 50% so not. Maybe the question is what groups are vulnerable.

Brennan- concerned about a history of inequality. Triggers strict scrutiny.

Powell- equal protection clause centers on race. Brennan is trying to expand it too soon.

Craig v. Boren

Intermediate Scrutiny- “important” gov’t objectives and “substantially related” to the achievement of those objectives.

· OK statute said men had to be over 21 and women 18 to drink “non-intoxicating beer.” SC invalidated the statute b/c denied equal protection to men 18-20. Important goal of keeping drunks off the road/public health, but very little percentage increase between men and women driving drunk. Stats said 2% versus .18% of females arrested. Look how low each percentage is. This isn’t even real beer. Rehinquist dissent: the stats are still higher for men.

6. Other Classifications
Sugarman v. Dougall


NY statute that did not allow illegal aliens to have low-rung civil service jobs. SS applied.

Representation reinforcement: not represented b/c they can’t vote. But said that cannot be in representative roles in gov’t- the exception in dictum almost swallows the rule. Interpreted broadly.

San Antonio School District v. Rodriguez

Illegal immigrant children were discriminated against- not allowed to attend school. Arg: substantive due process- primary education. Rodriguez says not due process rt on its own, but it is very important. Even look at dicta in a diff context. The judgment was unabashedly result oriented. Used RR: it is legitimate for the state to save its resources in this way, but it is not their fault they cannot leave the country- immutable trait. Used two halves of a whole arg: due process and equal protection. 

City of Cleburne v. Cleburne Living Center

City denied a permit for a mentally retarded home.  RR- they are adequately represented (no dem process breakdown), slippery slope argument, harder to see mental retardation- but fails even under RR here. The purpose- fear/prejudice of others- does not justify singling out mentally retarded from other groups allowed permit under the statute (nursing homes, frats) Stated there was a fear the floods would kill them- clearly not a legitimate reason 

Romer v. Evans

Amendment 2 to Colorado state const said that homosexuals can’t have any special protection in its cities. Said they are not a suspect class. RR. But there is no RR between this statute because no legitimate state interest, and hence no rationally related means. Only by re-amending the const could the gays get the law changed back, which is hard to get state referendum. Forbidding them for exercising any of their protections. Only “animus towards the class that it affects”- no reason. ***This is a status, as opposed to an act like in Bowers v. Harwick. 

What arg use: group that is susceptible to dem process breakdown. Does discreetness mean immutability? Or readily identified? Can stay in the closet, but because you can deny this identity, can’t you deny this analysis? The text does not foreclose it. Original intent- cuts both ways.

The state interest- traditional family values in Colorado. Scalia’s dissent defends this principle

Bush v. Gore

In the election, the diff between the votes was less than 1%. Under FL, can challenge results for recount. Only challenged it in democratic majority counties- should have challenged state-wide. FL Secretary of State certified the vote. Bush said cannot challenge certified results w/o fraud. Gore thought you can to find the true intent of the FL voters. 2nd recount proceeded state-wide. Inconsistent ways of counting the undervotes (not fully punched out holes)

Rushing: did they have to have recount done by the time electors selected (Dec 12) or 18th, when Congress mandated to select a Pres- giving them more time to count?

Equal protection issues: ct is worried about living in one county as opposed to another using a diff standard to count what a vote meant. They counted the “intent of the voter” differently in diff counties, making some votes count more than others. Differences in the way they count primarily white counties and black counties. The Supreme Court held that: unless state made the election process the method it votes for Pres, no fund rt to vote for pres. 

(1) manual recounts ordered by Florida Supreme Court, without specific standards to implement its order to discern "intent of the voter," did not satisfy minimum requirement for non- arbitrary treatment of voters necessary, under Equal Protection Clause, to secure fundamental right to vote for President, and

 (2) remand of case to Florida Supreme Court for it to order constitutionally proper contest would not be appropriate remedy.

E. Freedom of Expression

Speech- more important from the 19th c. and on

“Congress shall make no law abridging the freedom of speech”

Content based- the gov’t is trying to regulate the message/the expression/idea- triggers SS
Content neutral- when a law has another purpose that has the effect of stifling speech but not based on a particular viewpoint (law saying no radio playing past 10 PM. Want people to be able to sleep) Think- if someone did not understand English- would there still be harm?

Theories on the Values of Free Speech

1. Marketplace of ideas- (Holmes and Brandeis)- the good ideas ultimately drive the bad ideas out. Both give powerful dissents in the cases outlawing any speech)

2. Self-gov’t- need to talk about issues to participate in gov’t- newspapers

3. Self-expression- the gov’t needs to leave us alone to realize our potential and should not regulate self-expression (like certain books. Books are expressions of change/thoughts)

Analyzing content based speech:

1. High value speech = i.e. political speech. 

-
when regulated by the gov’t triggers SS- needs to be the least restrictive means

2. Low-value Speech-

· Some will be protected, some not. RR Low value not protected: 

· False statements of fact: (Times v. Sullivan- public figures may be higher value speech in libel/slander) need to prove malice, reckless disregard for the truth. Modified SS test. Otherwise, if private person, low value speech. 

· Obscenity:

1.  The application of community standards, does this speech appeal to the prurient (offensive) interests of the person? 

2. Does it depict sex in a patently offensive way? 

3. Is the material w/o redeeming artistic value? 

 Also: fraudulent misrepresentation, advocacy of lawless behavior, defamation, fighting words. All unprotected as low value speech-RR test.

1. Dangerous Ideas

Protected as content based speech

Early cases:

Like Whitney:

1. First case articulating a higher level of scrutiny. Schenk v. US- Fed Espionage Act- previously upheld. WWI- conviction equating the draft to slavery on Wall Street. Pamphlet generally just says stand up and assert your rts. Cts affirmed saying this Act was fine. 

2. Crower v. US – Espionage act conviction affirmed for German newspaper criticizing the draft- upheld.

3. Debbs v. US- Debbs ran for Pres and got 5 mil votes- like a Ross Perot. Spoke against the draft but did not advocate going against it. His conviction also affirmed b/c he came close to advocating- could have been misunderstood to say resist the draft. 

4. Cases arise where Holmes and Brandeis start to file dissents. Gitlow & Abrahms are two of those cases. The two Justices developed the “clear and present danger test”- why did Holmes start getting worried? Harvard Prof wrote account of the founding that the founders prized free speech. Say that there has to be some doctrinal protections on free speech in these situations. 

5. Last and best case: Whitney exemplifies this idea upheld by the cases. Answers the question: why write dissents? One reason is you might be a winner in the long run. 
Use Structure and Relationship: see through the const setting up a republican gov’t that free speech is important to representation theories. =need more protection of speech- clear and present danger.

Doctrinal approach to create: clear and present danger. The majority used the proof of “rational relationship test” which means that greater restrictions by gov’t can be imposed. There is a danger society should avoid. This is reasonable. Purpose: prevent violent overthrow of gov’t. Legitimate purpose. The means being used: criminal sanctions for members of groups that propose to do criminal acts. Violent overthrow.
Whitney v. California

Appealed a violation of criminal syndicalism act. Miss Whitney was an organizer of the Communist Labor Party of CA, where she went to a meeting to advocate a less extreme motion of action than the rest of those assembled advocated. Whitney claimed never intended the group to advocate violence to enact their goals against the gov’t. 

· Ct upheld saying that a state in exercising its police power punish abuses of freedom of speech where it is inimical (bad) to the public welfare. Tending to incite crime, violence, endanger organized gov’t.

· As long as the state can make the conclusion that membership alone is dangerous, will let them (RR)

Brandeis concurred: 

(1) right to free speech fundamental, but not absolute

(2) proposed the clear and present danger test. Imminence. 

(3) Sides with the court despite this b/c Whitney did not present evidence that she was not a “clear and imminent danger” 

Dennis v. US

Members of Am. Communist party convicted under the Smith Act, knowingly advocating the overthrow of gov’t by violent means. Holmes/Brandeis’ standard becomes the majority opinion and the standard, but watered down by torts (Judge Hand’s B<PL theory)- where if the danger is big enough, can make up for a lack of imminence. C + P + D = constant Can’t wait until a rebellion actually has the ability to take over. Red scare. 

Brandenburg test- Low Value Speech
*History can be invoked, but for the most part doesn’t drive the justices.

Here KKK member was convicted under Ohio’s syndicalism statute which forbids advocacy of crime/violence/sabotage, and assembling a group to teach criminal syndicalism. Held to violate the 1st and 14th am b/c the state cannot curtail these rights unless:

(a) clear and present danger that ideas will lead to law breaking

(b) imminent likelihood it will happen

-Not the same to advocate but people don’t take action

What is the requirement of the test? Additional hurdles: the speech can be the clear and present danger. But if it does not incite you directly- then dies not apply. In clear and present danger- the circumstances matter. J. Learned Hand- says circumstances don’t matter, depends on a mirror test- the content of the speech itself. Why is this good rationale? Will not support any good fxn of speech. Unless you say “do this action” and they do it, not responsible.

Analyzing Content Neutral Speech: US v. O’Brien 4 prong test

1. Is the restriction w/in the const power of the gov’t? (non-factor factor)

2. Does it further an important end?

3. Is the end unrelated to content?

4. Is the incidental restriction no greater than necessary to further the end?

US v. O’Brien- 60’s protesters would stand on steps of public buildings and burn the draft cards. Arrested. Upheld not due to SS, but because all the gov’t was doing is content neutral regulations- crime to burn it not b/c the message they were worries in sending- because they are used to facilitate the gov’t running the draft. Destroy them, that will throw a wrench in the war effort. Content neutral reason. Nevertheless, content neutral will have a higher form of scrutiny with 3 prongs: balancing test btwn gov’t interest and the speech involved.

2. Hate Speech

If low-value or no-value, may not be protected:

Fighting words- unprotected speech. What are they? Chaplinsky v. New Hampshire- words said to an individual that are likely to produce an unthinking violent reaction. States can make laws against that because the unthinking rxn does not facilitate the mktplace of ideas.
Hate speech- 

US here is anomalous- most other countries permit the regulation of hate speech.

IS protected in the US “Absolutist” when comes to 1st Am.  

Beauharnais v. Illinois- a statute that prohibited printing libel/encouraging civil unrest to racial or religious group not unconst. Not protected speech in the 1st Am. Alleged criminality to blacks here. RR to preventing social unrest in Illinois with making criminal libel laws to groups. What is he placing the exception for free speech in- bottom of page- sanctioned that libel should not be protected- common law.  Frankfurter- custom/common law justice. Youngstown No real cases followed this idea-not good law.
RAV v. St. Paul. Not an exceptional category. Attempted regulation does trigger SS. 

RAV burned a cross in violation of St. Paul’s hate crime law against burning “symbols.” Held the gov’t cannot bad some fighting words and not others- can prohibit fighting words, but cannot prohibit distinct categories of fighting words. (Burn the cross- bad. Burn vereran’s symbol-not bad) Therefore the statute is content based and gets SS. Injects EP principles into free speech.

**Note: in 1st Am, the SC will not use the State SC’s determination of the meaning of a statute. 

III
THE NEW DEAL: LEGITIMIZING THE WELFARE STATE

A. The Commerce Clause

Cts very active here in last 10 years. Most potentially expansive power.

Fed gov’t expands its power through the Commerce Clause after the New Deal

-Sword federalism- how far the Fed can extend its power. Art I § 8 

1. The Ancient Regime- Before the New Deal

Gibbons v. Ogden- dead law- said navigation was a subset of commerce so Congress could regulate ferry between NY and NJ and take away the monopoly. At the time was a  narrow exception. 

Federal Baseball Club v. National League

Fed baseball club was a 3rd league that was driven out of business after it took players from the other leagues for more money. Sued under Sherman Anti-trust Act. Held that baseball is not interstate activity and thus cannot be regulated by Congress in an act. Says it is “personal effort” that does not produce anything. 

Standards for interstate commerce:

-Some things classically commercial- agriculture and manufacturing

-It is interstate commerce if you set it into the stream of commerce- even if majority of stuff done locally. Swift case- bought the slaughterhouses all up to have monopoly on the meat. Said slaughtering was a step in the stream of commerce. 

-Substantial impact on commerce test- intrastate activity can be regulated if has substantial effect on interstate commerce. Shreeport race case- RR’s that are intrastate not regulatable. But interstate is. If the rates on the intrastate commerce RR lines affect the rates and substantial effect on interstate commerce? Yes. This is a step into the New Deal.

Famous case- Schechter Poultry v. US- sick chicken case. New deal delegated powers to agencies to do a lot. Nat’l Recovery Act- NRA made boards to fix prices and product output. This went too far according to the case. Reached matters of local mfring.

Hammer v. Deganhart- child labor case. SC said cannot make the arg that the child labor taints goods that are ordinarily OK. Nat’l legislature had no power then directly/indirectly to stop child labor laws. 1918.

Carter v. Carter Coal stuck down mining regulations on the basis that not a power of commerce. Ct kept striking down in 5-4 decisions that congress using too much power.

2. The New Deal

Between 1937 and 1996 the SC did not invalidate a single statute based on misuse of the commerce power.  

NLRB v. Jones and Laughlin part of “the switch in time” case

Challenged the National Labor Relations Act- upheld by the SC. Said a labor dispute had a significant impact on interstate commerce and won’t second-guess congress that unfair labor practices will have a substantial impact.

Champion v. Ames, the lottery case- ct would allow this to a point. Fed statute regarding lottery tickets from abroad. Could congress in trying to stop lotteries prohibit the shipment of lottery tickets? The idea was that lottery tickets are morally tainted- they will taint the other goods.
Wickard v. Fillburn (SC really protects Commerce Clause now)

Congress passed an act that set quota on wheat production to help the economy in depression, raise prices for farmers. Local farmer challenged a fine he got for producing more than allotted even though just used it to consume himself. Held his using it for himself still has a substantial effect on supply and demand (need not buy excess for himself) and impacts commerce in the aggregate. Congress can regulate local activity.

United States v. Darby 

Fair Labor Standards Act- can congress regulate labor wages local of mfr’s? Yes, this wood mfr was held liable to the commerce clause for making goods designed for interstate commerce. Prohibits the goods made in interstate commerce produced in a substandard way- workers do not get the min wage. Worried about the well-being of the workers- get at local labor practices through an indirect method. Does it directly too. Statute uses both techniques of trying to control the activity. Overrules child labor case.

“Darby super boot strap”- the ends are better goods in commerce. The means are fed wage laws. The ends are also Fed wage laws, and the means are regulating commerce. 

3. The New Deal Legacy

Heart of Atlanta Motel v. United States

Civil Rts Act 1964- the most comprehensive civil rts law. Discrimination by places that have public accommodations. Most imp law since W.W.II. The hotel was not letting blacks stay there (and prob would hire them either). The law is right on point. What is the prob? Burden of interstate commerce. 

This is commerce clause- why is this case coming in now? Commerce by approp legislation shall further this act. Pass legist. That will promote equal protection clause. Why is this here? Blacks will not travel if they know that they will have no place to stay once they get there. 14th Am says “no state shall deny equal protection of the laws” here, private parties were denying EP.

The case cites a number of things – by two interstates- this hotel in particular effects interstate commerce. Might stretch this b/c not dealing primarily w/ commercial activity.

4. The Old Deal Returns?

US v. Lopez

Violator of the federal Gun-Free Zones Act- said that this act is not valid under interstate commerce power. Says criminal law is not commerce. No congressional findings to justify the act. No causal relationship at all. Is this a quirk or the way the law is going to be?

Breyer writes a classic opinion on substantial effects test in aggregate and dissents here. Means the ct struck down the law prima facie- says it has nothing to do with commerce.

How significant is this case? Was it just sloppiness of congress or means something powerful in the commerce clause? Find out in Morrison.

US v. Morrison

Statute that provided civil damages remedies for crimes based on gender. Effects interstate commerce b/c not in the workforce. Did congress did homework on this? Yes, they did legislative hist mindful of what Breyer did in Lopez did study of financial impact of violence against women. To the extent that is the second set of reasons offered in Lopez, congress seemed to fix their sloppiness. Not to minimize the gun free school zone act, most commentators said this act was more important. The gun act was more symbolic. States had gun possession laws. Here the stakes were higher. 

The majority (5) said that this is not economic activity- too far removed. Therefore, the powerful aspects were doing the work in Lopez. Like in the Lee Optical case- Caroline Products- shamelessly didn’t second-guess the purpose of the laws. The SC is second-guessing by way of using a category.

Souter- not looking at the effects, but the initial categories. What does he think the ct is doing? Saying economic/non-economic is important. Federalism is what Souter thinks is happening.  Kennedy wanted to use federalism as the basis- unless we draw lines, there will be nothing that the states alone regulate. This is originalist, structural rationale. Ultimately: liberty rationale.

Boerne- case where the ct said no exceptions under the free exercise clause. If you want an anti-alcohol law- the priest can’t say I need wine for the sacraments.  Congress said no exceptions for laws of free exercise of religion clause- and religious freedom generally- section 5 enables congress to create laws to promote rts generally, understood congress could go farther than the ct could, and essentially here the ct limited congress’ power. The ct is reigning in congressional power generally under 14th am and this.

 How far will the pendulum swing??

B. The Dormant Commerce Clause

1. Protection from Overt Discrimination

Commerce Clause- a grant of power. What are the limits on congressional power when congress tries to act? Negative commerce power- dormant- prevents anyone else from regulating unless and until congress does. The SC said there is a dormant commerce clause: doesn’t say anything about preclusive effect. One of the reasons for fed articles of confederation- the states were taxing the other states like they were mini-countries. The original understanding that there is a preclusive effect. 

Can states make their own regulations on apples- tax NJ apples or put a label saying that NY Apples Certified Healthy? There is a test whether the states have the power. 

The test: 2 step Philadelphia v. NJ

1. If a state overtly discriminates against the goods of another state, is per se unconst. If NY would prohibit apples from all other states from coming in, that is discriminating.

2. If not overt discrimination, if has discriminatory effects as a result of health or other measures, the ct imposes a three-prong balancing test. Pike v. Roost Church. 397 US 137. 
(a) Does the state have a legitimate interest in imposing measure with protectionist effects? Can do it for health reasons

+

(b) What is the incidental effect on commerce? Does state have legitimate purpose like health? Is it purposeful? Weigh this against :

(c) The actual burden on interstate commerce. Substantially effects.
















