CONSTITUTIONAL LAW OUTLINE
I.Structural limitations (checks) on the Supreme Court's exercise of power

 A.Looking just at the Constitution and the history of its adoption, Professor McClosky identifies three areas of ambiguity that potentially could severely limit the Supreme Court's exercise of power.

 1. Judicial Independence is defined as protection of the Court from recrimination by the executive and legislative branches.  This independence is problematic because 

 a. The other branches of the federal government could 

 (1) Legislative:  Congress can limit SC’s jurisdiction over appellate jurisdiction; eliminate lower federal courts; appoint additional judges; not turn on the heat, i.e. yank funding
(2) Executive:  decide not to enforce a SC ruling
(3)Include examples from the political background of Marbury v. Madison

b. The State governments could claim that the SC decisions don’t affect them.
 2. Judicial Review is defined as the power of judges to review the actions of government officials.  What makes the existence of this power problematic are:

 (1)Text of the Constitution because nothing in the constitution delineated that SC would have this power.  
-Art. 3:  tells which kinds of case the court shall have jrsdn to deal with at all, but does not tell the court how to decide cases.  The case must have jrsdn in cases ‘arising under the laws’ or ‘under the treaties’

(2)Views of the framers because 
(Hamilton would like to think there is power to judicial review.  Yates says there isn’t.  Madison claims this is only so if the official engaged in a clear mistake.    

(Some argue that SCOTUS was not meant to be the supreme law of the land; the power was granted by implication, not by flat statement.

(3)Precedent under other constitutional systems because lots of other nations have written constitutions and the judges do NOT have the power of judicial review
(4)The legal arguments in Marbury v. Madison are problematic because (list the arguments and demonstrate the weakness of each.)

1) the nature of a written constitution (C.B., pp. 5-6):  lots of other nations have written constitutions and the judges do NOT have the power of judicial review

 2) the specific language of the Constitution that "the judicial power of the United States is extended to all cases arising under the Constitution:  If a case arises under the Cs, it is not possible for a case to be decided without looking at the document that the case arises from

-BUT:  what is the scope of judicial power?  It’s circular to say this.  What extends to all cases and controversies is judicial power

3) specific language in the Constitution limiting the power of the legislature with regard to taxing and bills of attainder:  Must a person found to have violated an Act of Cg be put to death when the Cs seeks to preserve lives?

–BUT:  Still doesn’t answer who gets to decide what is a bill of attainder.  Saying that it is there does say who decides 

4) his article III section 3 argument -- conviction for treason:  (same as above)
5) that judges take an oath argument:  Everyone takes an oath.  Just b/c you take an oath doesn’t distinguish them.

6) the supremacy clause argument:  Laws made in pursuance of the Cs shall become the supreme law of the land.  Who gets to say that it is pursuant is still not answered.  

3. Judicial sovereignty is defined as that its decisions are binding on the states and the other branches of the federal government.  What makes it problematic are:

 a.Text of the Constitution because it did not preclude the SCOTUS from becoming the tribunal that it is today and holding sway over state courts and the fed govt.
b.Views of the framers because they did not specifically state that the SC would become the highest court in the land, this was given to the SC by implication.  
Some say that what the SC says is the supreme law of the case, but maybe not the law of the land.  (Robertson, Faubus, etc.)  

-In Cooper v. Aaron, the Marshall statement was ratified.  When the Court speaks, it is not just the law of the case, but the law of the land.  

c.Views of Presidents of the United States expressed subsequent to the Constitution's ramification:
Jefferson, Jackson, and Lincoln argue that it is also the job of the Prez to interpret the Cs and have binding duties to act on behalf of the Cs.  

B.Notwithstanding these early ambiguities, the Court has evolved into a potent force in American Political and legal life.  Professor McClosky suggests that this might be explained, at least in part, by:

 1. The "ready devotion" of the American people to the Constitution which means Revolutionary generation had a devotion to the Cs of the US.  They revered it b/c it was the first written Cs and the "will/limit" paradox built into the constitution which means an attachment to the ideas of popular sovereignty and fundamental law.  Popular sovereignty suggests will; fundamental law suggests limit.  Will = active, positive state, limit = negative and restrictive.  The constitution was a popularly willed limitation.
2. These two combine to provide the Court power because can’t have both free will and set your own limits, must have some check outside the majority.  Otherwise, the limitations are nil.  (It would be like the fox guarding the chicken coups)  If you let the political branches exert their own limitations, they would not be able to limit themselves and the majority would run amok; political branches cannot be the arbiters of their own limitations.

(SCOTUS is the guardian of the limit values
II. These same forces operate to condition and limit the Court's exercise of power in several different ways, for example:

 A. Judicial decisions need to operate within the limits of public tolerance because the people give SCOTUS its power. 
EX:  When FDR wanted to pack the court, the people had a backlash, even the leaders of the Dems were appalled, so FDR acquiesced.   
B. Judicial decisions need to be drafted with flexibility because the framers suggest that the Cs means whatever the circumstances of the future will allow it to mean.   Popular expectations will dictate what the Cs means. 
C. The Court inevitably will participate in framing national policy because Legislatures understand that the judiciary will help in charting the path of govt policy.  The court is assigned the power to assign natl policy.   Courts define what “due process” is and “equal protection” and other things.  To whomever you give the power to fill the interstiticies of language, you give them the power to make policies.  

(Congressmen serve their constitutent’s interests while the Courts look out for the long-term constitutional implications of laws.  

D. That policy making role is limited by the demand that it be accomplished through the exhibition of judicial behavior that manifests "courtly attributes" which means the court MUST make opinions based on cases, should not issue advisory opinions, even to the President because the Court is not elected. 
E. In addition, this policy-making role must be accomplished solely through the Court's use of "judicial tools" which means Judiciary supposed to interpret the law, not directly make policy. 
F. In addition, this policy-making role must be accomplished with self-restraint being exercised by the Court to avoid confrontations with the popular will.  
•In Marbury:  The real issue is:  WHO GETS TO DECIDE if an act of Cg is repugnant to the Cs?  The Cg, the Prez, the Judiciary?  

“It is emphatically the province and duty of the judicial department to say what the law is.  Those who apply the rule to particular cases, must of necessity expounded and interpret that rule.  If two laws conflict with each other, the courts must decide on the operation of each.” (p. 6)

What happens when Cg attacks judicial modification?  

Four Kinds of Congressional adjustment of judicial jrsdn:

1. Modification of state courts’ jrsdn

-State govts control the jrsdn of their own courts.  Federal government has no power to intervene.  


-Application of the “enumerated powers” doctrine

-also a “structural” component of the Cs (derived from federalism principles embedded in the Cs)

EX:  Fed govt lacks the authority to convene in state court jrsdn

•EXCEPTION:  

-Cg may require state courts to hear fed questions (Howlett v. Rose)
EX:  Title VII of the Civil Rights Act of 1964 – state court judges may and must hear these cases when brought to state court.  
2. Modification of SC’s original jrsdn

-There exists a HUGE IAD that you must not miss when the issue is Cg’s power to modify SC’s jrsdn.  The answer depends on whether Congressional legislation purports to adjust the SC’s Original Jrsdn or Appellate Jrsdn
•Cg may not add to the original jrsdn of the Court as set forth in Art III – holding of Marbury v. Madison
(Conclusion based on:

-the text of the Cs COMBINED WITH the 
-“Surplusage” argument:  if the founding fathers had intended for there to be additional matters within the original jrsdn of the SC, they would not have listed the areas where the SC does have original jrsdn.
•Cg may not delete original jrsdn as set forth in Art 3 – Implication of holding of Marbury v. Madison

•Types of Original Jurisdiction granted by the Constitution:

(1) In all cases affecting ambassadors, 

(2) other public ministers and consuls, 

(3) and those in which a state shall be party, the Supreme Court shall have original jurisdiction.

3. Modification of SC appellate jrsdn

The Exceptions and Regulations clause found in Art 3 is the operative clause in the Cs defining Cgal power to adjust SC’s appellate jrsdn
-The E&R clause provides Cg authority to do…….

(No clear answer developed

a. Case Law

Ex Parte McCardle is the only SCOTUS case addressing the E&R clause

•Facts:  Cg created a statute in 1861 that creates the habeas corpus; after Civil War a newspaper editor was imprisoned, and he called for Habeas Corpus to the SC
[President Johnson impeachment was happening at the time.  Cg had enacted a statute that the Prez was not able to fire a Cabinet official without Cgal approval.  The Chief Justice was occupied with the impeachment hearings]
-Cg had given the SC the power to hear the case, but then repealed it before the decision in the case
-the holding of the case is much narrower than all the rhetoric in Ex Parte:  Cg was NOT taking away from the Court an entire class of constitutional adjudication

•Rule:  Cg can strip jrsdn when there is an alternative way.  Although the SC’s appellate jrsdn is derived from the Cs, Cg has the power to make exceptions and regulations to this jrsdn.

-Here, Cg eliminated one of two methods by which one might bring a habeas corpus matter to SCOTUS, leaving unanswered whether Cg constitutionally could have eliminated both methods.
b. Article III
The Shall be vested Clause:  the judicial power of the US shall be vested in one SC.  (Art 3 §1.

The Tenure and compensation clause:  Federal judges shall hold their offices “during good behavior” and their compensation shall not be diminished (Art 3 1)

The shall extend clause:  The judicial power of the US shall extend to cases in federal controversy

c. Structural Considerations implicit in the overall Constitutional “architecture”
•Orbital maintenance – Learned Hand (maintaining the “venture at hand” – “keeping the states, Congress, and the President [and gov’t generally] within their prescribed powers”
(3 considerations in maintaining a “venture at hand”

i. Separation of Powers – each federal branch “co-equal” – maintaining sufficient autonomy to be able to participate effectively in an overall system of “checks and balances.”
ii. Federalism – each branch is responsible for maintaining a “proper” balance between federal and state power.

iii. Combining democracy and liberty (will v. limit) – each branch responsible for keeping these two interests in balance (somewhat of a paradox) with the Supreme Court arguably assigned the primary responsibility of protecting the “limit” values in the Constitution (McCloskey).

(The Supreme Court is particularly well-suited for the job of maintaining the “venture at hand” because if the Supreme Court did not have this power, then Congressional power would be omnipotent.  The balance between the “will” of the people and the “limits” imposed by government would be disrupted in favor of the “will” of the people.  
(Furthermore, if the Supreme Court did not have the power to maintain the “venture at hand,” each of the 3 branches of government would be able to make its own assessment of what is Constitutional and what is unconstitutional.  This would lead to the possibility of having 3 different versions of what is and is not constitutional.  See MCCLOSKEY.  

Possible Outcomes
a. Expansive Reading – Congress possesses plenary authority -- no limit on Congressional autonomy other than limits explicitly set forth in the Constitution.

1. EX:  Congress could, for example, reduce Supreme Court’s appellate review only to cases involving interpretation of certain federal statutes such as statutes regulating the National parks.

2. Evaluate this view in light of 

a. The language of the constitution (noted above)

b. The Constitution’s architecture (noted above)

(This view is not valid because the SC would not be left with sufficient jrsdn to address the many issues whose resolution so vitally affects the maintenance of the “venture at hand.”
b. McCardle as the maximum limit of Congressional authority-- Congress may eliminate certain avenues of appellate review as long as not all avenues of review for any category of case are removed from the Court’s appellate review.

1. Under this view Congress could not place ANY category of case completely beyond the Supreme Court’s appellate jurisdiction.

2. Does this make sense in light of the Constitution’s architecture?  NO, b/c this view arguably makes the E&R clause a “surplusage” in practical effect if one assumes that the “E&R” clause is part of the political branches’ control over the Court to keep it in “check.” 

(This view is not valid because Cg would not be able to place any category of case completely beyond the SC’s appellate jrsdn and would render the E&R clause a mere surplusage.
c. Son of “expansive reading” - Congress possesses plenary authority to eliminate Supreme Court appellate review of any category of case falling within Article III’s description of the Supreme Court’s appellate review but it must permit jurisdiction to remain in some lower federal court.

1. Would not do violence to the “shall extend” clause because all federal judicial power would be lodged in some federal court.

2. But, otherwise, the same difficulties arise, as with the “Expansive Reading” possibility.

a. Other language of the Constitution may challenge this possibility because . . . (Student needs to complete)

b. Structural consideration in Constitution may challenge this possibility because . . . (Student needs to complete)

(This view is not valid because as with the “expansive” view, it is inconsistent with the concept of an independent judiciary embodied in Article III of the Constitution and the Supreme Court’s role in maintaining the “venture at hand.”

d. Daughter of “expansive reading” -- Congress possesses plenary authority to eliminate Supreme Court appellate review of any category of case falling within Article III’s description of the Supreme Court’s appellate review but it must permit jurisdiction to remain in some court (state or federal).

1. Same difficulties as “Son of Expansive Reading” because it is inconsistent with the concept of an independent judiciary embodied in Art. III and the SC’s role in maintaining the “venture at hand”
2. In addition, this option arguably does violence to the “shall extend” clause because there could be aspects of the federal judicial power not vested in any federal court.

(This view is not valid because it, too, is inconsistent with the concept of an independent judiciary embodied in Article III of the Constitution and the Supreme Court’s role in maintaining the “venture at hand.”  This is because under this view -- as is true of the other views discussed above providing broad authority to Congress to eviscerate the Court’s appellate jurisdiction -- Congress could marginalize the Supreme Court by shifting its work to the lower courts.  The provision in Article III that there shall be one Supreme Court strongly suggests that not only shall there be such a court but it should retain sufficient authority to participate as a “co-equal” branch of the federal government in the system of checks and balances.

e. The “essential functions” reading – Congress possesses authority to eliminate Supreme Court appellate review of some categories of cases falling within Article III’s description of the Supreme Court’s appellate review but may not so exercise this power in any way that would have the effect of destroying any of the Supreme Court’s “essential functions.” (the Hart/Ratner thesis). 

IT IS CRITICAL TO UNDERSTAND THAT ONE MAY NOT SIMPLY ASSERT THE VALIDITY OF THIS APPROACH: TO “EARN” THE RIGHT TO USE THIS APPROACH TO SOLVE E&R PROBLEMS REQUIRES ONE TO COMPLETE TWO ANALYTICAL TASKS: 1) DEFEND THE THESIS ITSELF AND 2) ESTABLISH (AND NOT JUST ASSERT) WHAT THE SUPREME COURT’S ESSENTIAL FUNCTIONS ARE.

1. Defend the Thesis

a. The language of Article III does/does not lend support to this thesis because . . . . (student needs to complete).

i. The “shall be vested” clause -- “The Judicial power of the United States shall be vested in one Supreme Court . . . .” (Article III, section 1)

ii. The tenure and compensation clause -- Federal judges shall hold their offices “during good behavior” and their compensation “shall not be diminished . . . .” (Article III, section 1)

iii. The “shall extend” clause – The judicial power of the United States “shall extend to all cases [and] controversies . . . .”(Article III, section 2).

b. The structure of the constitution (“maintaining the venture at hand”) – does/does not support the thesis because . . . . 

i. Separation of powers – each federal branch is “Co-equal” – maintaining sufficient autonomy to be able to participate effectively in an overall system of “checks and balances.”

ii. Federalism – each branch is responsible for maintaining a “proper” balance between federal and state power.

iii. Combining democracy and liberty (will v. limit) – each branch responsible for keeping these two interests in balance (somewhat of a paradox) with the Supreme Court arguably assigned the primary responsibility of protecting the “limit” values in the Constitution (McCloskey).

2. What are the Supreme Court “essential functions”

a. Make a case for whether the Supreme Court’s has been assigned the essential functions of maintaining:

b. Essential Functions of the Court:

i. uniformity - “to resolve inconsistent or conflicting interpretations of fed law & const by state & fed cts (pg 53).

ii. maintain supremacy of fed law when it conflicts w/state law or is challenged by the states (pg 53)

iii. venture at hand - to allow the ct to do what the Const intends (Hand, pg 15)

iv. protect individual rights - acts as the guardian of fundamental rights against majority rule (pg 26)

3. Argue that “here, [a particular piece of legislation limiting Supreme Court appellate jurisdiction] does/does not destroy Supreme Court “essential functions because . . . . .”
a. Finally, there is the “essential functions” reading which provides that a limitation of the Supreme Court’s appellate jurisdiction is an “exception or regulation” when it does NOT destroy the “essential functions” of the Supreme Court.  Professor Hart suggests that permissible exceptions to the Supreme Court’s appellate jurisdiction “must not be such as will destroy the essential role of the Supreme Court in the Constitutional plan.”  If the essential role of the Supreme Court to participate in actively maintaining the “venture at hand” is destroyed, the essential function of the constitutional architecture itself is also destroyed because the essential function of the Constitution is to provide for checks and balances 1) among the 3 branches of the government; 2) between the powers of the central government and the states; and 3) between individual rights and collective authority.  Because the “essential functions” view best comports with maintaining these structural underpinnings of the Constitution (and is suggested by the “there shall be one Supreme Court” Clause), it is the most persuasive interpretation of the E&R Clause.

b. That said, it remains to be decided what the essential functions are.  Professor Ratner focuses on the Art. IV Supremacy Clause, which states that federal law is the supreme law of the land, to conclude that, although it is unarticulated in the Constitution, there must some institution in the federal government that has the responsibility for maintaining the supremacy of federal law.  The nature of judging suggests that the Supreme Court is best suited for the job.  This seems correct: the Supremacy Clause does anticipate that federal law shall be supreme and the other branches of the federal government can hardly be expected to do this since their function is not to hear cases and controversies arising under the constitution and laws of the United States.

c. A natural extension of enforcing the Supremacy Clause is eliminating inconsistent interpretations of federal law.  Once again, there must be some institution in the federal government that has the responsibility for maintaining the uniformity of federal law -- resolving inconsistent interpretations of federal law.  The nature of judging suggests that the Supreme Court is best suited for the job for the same reasons, as stated above, that explain why maintaining the supremacy of federal law is the Supreme Court’s essential function.

d. Finally, an essential function of the Court is to maintain a balance between individual rights and collective authority.  McCloskey argues that when one realizes that individual rights are limits on the will of the majority, one readily concludes that the political branches were not (cannot be) assigned the essential role of maintaining those limits since they are limits on the political branches themselves.  Maintaining this balance is an essential role of the only non-political branch in the federal government -- the federal judiciary and particularly the Supreme Court.

e. In summary, the essential functions of the Supreme Court that Congress may not destroy through the exercise of its power to make an “exception or regulation” to the Supreme Court’s appellate jurisdiction are

i. Maintaining the supremacy of federal law; and

ii. Maintaining the uniformity of federal law; and

iii. Maintaining the balance between the will of the majority and the constitutional limits on that will.

-Include a practical consideration – the Cs is supposed to work and make sense

-Ask yourself this question:  “What if it were otherwise?”  - What would be the practical consequences of this?  (What if Cg could strip the court of an entire class of constitutional adjudication?)

1. Freeze all the existing precedents and the lower jrsdns could only follow the precedents from the day the statute were enacted

2. There would be different holdings in different jrsdns.  Different determination of the 1st Amendment in some jrsdns than other ones.
f. The motive approach - Congress may never use any of its powers with the motive to destroy or undermine liberties guaranteed in the Constitution

 (Use this as an alternative (ADDITIONAL) argument when facts will support its application.) 

IRAC:
1. Issue: Is this legislation limiting the Court’s appellate jurisdiction invalid due to “independent unconstitutionality?”

2. Rule: The doctrine of “independent unconstitutionality” provides that Congress may never use its powers with the motive to destroy (or undermine) liberties guaranteed in the Constitution. (develop defense of rule by focusing on implications of the will/limit structure of the Constitution)

3. Application: Here, [in statute X], Congress’s motive in enacting the legislation was/was not to undermine liberty [Y] because . . . .

4. Conclusion: Therefore, the legislation here was/was not unconstitutional

4. Modification of the jrsdn of lower federal courts
[E&R is only a limitation on SC’s appellate jrsdn, thus E&R has nothing to do with the jrsdn of the lower courts]  
Note 4, p. 45:  Congress has “broad, discretionary power to prescribe and limit lower court jrsdn.” – Seldon v. Hill
(Theory:  Cg never had to create these courts, only a SCOTUS, so presumably Cg could abolish these courts tomorrow
EX: 

•Not until 1875 did lower courts have general jurisdiction to hear cases “arising under” federal law 

•Norris-LaGuardia Act:  with very few exceptions, fed courts have no jrsdn to issue injunctions arising out of labor dispute
-Possible Limits on Congress’s discretion: 

1.
Independent Unconstitutionality

2.
Need to preserve SOME fed court to rule on claims of fed right

3.
Need that SOME court somewhere be available to hear Cs claims
II.  Justiciability

If a case is not "justiciable", it falls beyond the federal judicial power and must, for that reason, be dismissed.

5 Doctrines:

1. Advisory Opinions

2. Ripeness

3. Standing

4. Political Question

5. Mootness

-Textually, the Cs says that the court can only hear cases and controversies.  If what comes to the court is not a case or controversy, then it falls outside of the Court’s responsibility.

-Also, the Court agrees that there must be self-imposed limits on the exercise of fed jrsdn (p. 1507-1508 Allen v. Wright case)
-Why does the Court have these prudential concerns?

a. The Counter-Majoritarian Concern:  “Judicial review is an anomalous and potentially precarious function in a predominantly democratic govt which should be permitted only where strictly necessity to stop concrete harms to identified individuals.” (note 2a, p. 1513 Valley Forge Christian College)

b. Also See McCloskey:  the “paradox on which the Cs is founded”

c. Also see Learned Hand on p. 15:  Court’s role of maintaining the “venture at hand” (orbital maintenance) – SC need not act every time it sees or thinks it sees an invasion of the Cs
1. Advisory Opinions

B/c the judicial power is limited to “cases and controversies,” fed courts may not provide advisory opinions, 
EX:

-opinions regarding legislation prior to its enactment

-review of a ruling by an administrative agency that is subject to review and reversal of the Prez

-opinions in any other cases involving challenges to governmental legislation or policy whose enforcement is neither actual or threatened 

2. Ripeness

(detail doctrine)

Relationship bt/wn standing and ripeness:

Standing:  is when the injury is not adequate enough, it is not a direct injury
Ripeness:  injury is sufficient to sustain standing, but hasn’t happened yet

-When injury hasn’t happened yet, you have a RIPENESS problem

-Usually (not always) in declaratory judgment and injunction actions

Rule for describing when an issue is “ripe” for adjudication:  Lyons case, note 7, p. 1517

-It is too “speculative” that injury will occur (or reoccur)
(this is as far as the Courts take it)

Why is it too speculative?  Lyon got damages, but also wanted injunctions.  But no idea that it would happen again so too speculative, must instead be “likely.”

Federalism Issue:  the states should deal with the rules.  No need for an injunction b/c the damages remedy sends a strong signal to the LAPD to change the behavior (in this case, choking Lyon when he did something bad).  Aspiration that there will be voluntary compliance.

-Courts view their proper goal was not to issue the injunction

-Court doesn’t want to get involved b/c of federalism.  The Court doesn’t want to get actively involved if it doesn’t have to.

3. Standing

Conjunctive three-part test for establishing standing

a. Injury:  allege personal injury (distinct and palpable)

-Causation:  


b. Traceability:  fairly traceable to the defendant’s allegedly unlawful conduct

c. Redressability:  and likely to be redressed by the requested relief (relief must follow from a favorable decision)

a. Injury

DIRECT INJURY v. GENERALIZED INJURY

-the most prevalent injury issue that arises in standing cases is whether the asserted injury is a “direct injury”

-when the law concludes that the asserted injury is not a “direct injury” (thus not sufficient to sustain standing), law expresses that conclusion by calling the asserted inquiry a “generalized injury”

•Private Rights Model v. Public Rights Model

Private:  may create ripeness issues; court is being asked to resolve right of “particular parties before the court in the context of traditionally structured lawsuits involving specifically injured plaintiffs seeking relief from defendant wrongdoers.” (p. 1502)
Ex:  cases alleging deprivation of legislatively created rights can satisfy the model

-also, cases alleging deprivation of constitutionally created rights 

Public:  overwhelmingly will be these; Court has a special function with regard to the Cs because it is the final authoritative interpreter of constitutional text.  

-greater likelihood that there will be no standing
-Allen v. Wright is an example of the pub model

WHY?  

-action to advance rights of a large group of people who share an undifferentiated injury

AND

-attempts to use the Cs as a sword to establish affirmative rights against (some branch of) the govt rather than a shield against invasion of traditionally recognized liberty and property interests” (note 3, p. 1514)

AND

-remedy is prospective and will entail ongoing oversight by the judicial branch of a coordinate branch of govt

b. Traceability

Court does not want to hear cases that are not traceable

-Court does not want to spend its capital.  It would have the same effect as an advisory opinion.  

c. Redressable

even if traceability were demonstrated, unduly speculative that successful litigation would make a difference.  It won’t redress the problem.

Allen v. Wright (p. 1507-1513) (O’Connor Opinion)

Black parents are protesting the fact that the IRS have failed to revoke the tax-exempt status of segregated private schools.  The parents do not allege that their children were not rejected from the schools, but two things.

The two injuries were:  

1. They were harmed directly by the mere fact of Government financial aid to discriminatory private schools.

( If the injury is stigmatization, it is not a “direct injury” 

2. They say that the federal tax exemptions to racially discriminatory private schools in their communities impair their ability to have their public schools desegregated.  

( no traceability, no redressability

AT the end of the day, the question comes down to whether the court feels it should hear the case or not.

In Allen, the case was not traceable or redressable.  The black parents did not have children that went to the school and could not get an adequate remedy by gaining admittance to the school.
•Advanced Issues Related to Standing

-Federal Taxpayer Standing

-3rd Party Standing

-Association Standing

-Congressional Grants of Standing

•Federal Taxpayer Standing

-Taxpayer has standing to litigate his tax bill but when one sues in the capacity of a fed taxpayer to challenge how govt operates (even the way tax dollars are spent) this is a paradigmatic example of a generalized grievance

(Thus, a 2 Nexus Test:

1. Taxpayer must establish a logical link between the status and the type of legislative enactment.  

-Must be protesting a congressional action, not an executive action

•Alleges a congressional action that violates Art. I §8 (The Taxing and Spending Clause)

2. Taxpayer must establish a link between the status and the precise nature of the constitutional infringement alleged

-“it operates as a specific constitutional limitation upon the exercise by Cg the taxing and spending power conferred by Art. I, §8” (p. 1519)

-Establishment Clause qualifies as a constitutional limit

(See US v. Richardson)

-no other constitutional provision (other than the Establishment Clause) has ever qualified since Flast

-NOTE:  even when a challenge is based on the Establishment Clause, no fed taxpayer standing unless 1st Nexus is also met

-ONE REASON Courts get involved is because they believe that the political process will not be self-righting, when they believe that the Cg will not do the right thing

•A specific limitation on the taxing and spending clause of the Establishment Clause of the Cs.

(This probably only worked for this one case and will never work again, no other case has ever worked under both the nexuses.)

•Third-Party Standing
3 part test for 3rd party standing: (p. 1517, note 9)

1. Injury in Fact to litigant (often financial injury that binds 3rd party to the litigant)

2. Close relation to 3rd party:  show that right of 3rd party are inextricably intertwined with the activity that the litigant wishes to pursue

3. Some hindrance to 3rd party’s ability to protect his interests

1. The litigant must have suffered an Art III quality injury, thus giving him a sufficiently concrete interest in the outcome of the issue in dispute

EX:  Abortion Dr. pre-Roe appears in Court on behalf of a client; Dr. must allege harm to himself

EX:  Statute (Craig v. Boren) prohibits selling beer to men until 21, but women when they’re 18

2. The litigant must have a close relation to the third party (ie Special Relationship)

-Requisite relationship satisfied if litigant can show that rights of the 3rd party are “inextricably intertwined with the activity the litigant wishes to pursue” (Warth v. Seldon)

3. There must exist some hindrance to the third party’s ability to protect his/her own interests

•Association Standing
assn litigating on behalf of its members; litigant does NOT have to assert any injury to itself; unique to con law; group does not have to assert injury to itself

-But membership assns may also have standing to litigate their members legal rights EVEN WHEN THE CHALLENGED GOVERNMENT ACTION HAS NOT CAUSED ANY INJURY TO THE ORGANIZATION IF:

-Some member COULD HAVE obtained standing
-the injury to the member is related to the organization’s purpose

-the nature of the relief requested does not make the member a necessary party to the litigation

•Congressional Grants of Standing

-Congress has not power to eliminate the injury reqmt altogether b/c while the injury reqmt has many judicially self-imposed foundations, it is a constitutional minimum grounded in the fed judicial power being limited to “Cases and Controversies” (Lujan)

-However, the prudential considerations tend to lessen when Cg confers standing on a class of persons who suffer a concrete injury

4. Political Question

Certain issues are considered by the court not to constitute a case or controversy (they are nonjusticiable) because they are "political questions" - "Where there is ‛a textually demonstrable constitutional commitment of the issue to a coordinate branch of government; or a lack of judicially discoverable and manageable standards for resolving it.'" Nixon v. United States (casebook p. 25).

 A.The Court has found political questions in several cases, some of the more important being:

 1.Procedures used by the Senate to "try" impeachments - Nixon v. United States (1993) (Judge Walter Nixon) (casebook pp. 25-31).

 2.The amending process (amending the Constitution) - whether a state could ratify an amendment it previously had rejected and whether a proposed amendment lapses if not ratified within a reasonable time - Coleman v. Miller (casebook, note 2(b) p. 33). 

 3.Whether states are providing citizens a "Republican form of government" - Pacific States Tel. & T. Co. (casebook, note 5, pp. 35-36).

 4.Issues regarding the date of cessation of hostilities and most other questions concerning foreign affairs (casebook, note 6 pp. 38-39).

 B.Of the cases holding the question is not a political question the most important is:

 1.Malapportionment - suits challenging a States's legislative apportionment scheme - Baker v. Carr (casebook, note 5(b), pp. 36-37).

 C.Congressional Membership - Powell v. McCormick

1.The constitution commits to each house of the Congress unreviewable authority to exclude members based its judgment of election returns and based on criteria explicitly set forth in the Constitution establishing "qualification" such as age, citizenship for a certain period of time, and being an inhabitant of the state from which one is elected.  These questions are nonjusticiable political questions.

2.However, exclusions based on failure to meet qualifications based on criteria not listed in the Constitution present jusiticiable nonpolitical questions.
5. Mootness

Step 1:  First, determine whether, without an exception to the mootness doctrine, the case would be moot 

Step 2:  Then evaluate whether one of the mootness exceptions apply

1.

Basic Rule for Mootness:

-A case is moot when the injury that originally sustained standing no longer is present

-Then, case normally must be dismissed b/c “fed courts are without power to decide questions that cannot affect rights of litigants in the case before them” (DeFunis, p. 1533)

-The case then is in the nature of an advisory opinion

(Establish there is mootness before addressing the exceptions)

2.

3 Exceptions:

1. Capabale of repetition yet evading review – 

2-part test:

-if injury removed (case moots) due to the inexorable operation of time before legal issues can generally be resolved judicially (ie pregnancy and elections) 

AND

-Injury nevertheless “capable of repetition” to this P

IE:  an employer files an action in fed courts to allege that a state statute prohibited him from hiring scabs in a strike was pre-empted by fed law.  But the strike settled.  Exception satisfied.  

2. Voluntary Cessation

Satisfied if:

-mootness caused by the D’s voluntarily ceasing their illegal conduct, no mootness if D may resume harmful conduct.  Often used when local govt repeals a challenged statute but can reinstate it at any time.  (note 3, p. 1535-6)

-What if otherwise?  Ds could control whether the case gets dismissed - through voluntary cessation.
3. Class-Action Exception
Satisfied:

-class certified and subsequently the class representative’s injury is removed (moots) for some reason, class representative may continue to litigate on behalf of the class (Sosna case)

OR

-even if a lower court were to deny class certification and during appeal the class representative’s injury becomes moot, class rep may continue to appeal the denial of class certification.
III. Legislative Power 

-Enumerated Powers Doctrine

-Concept of Implied Powers

-Origin and Early Development of Commerce Power

1. Enumerated Powers Doctrine

See LG 6, Q. 1

Important federalism implications of the “enumerated powers” doctrine

-If a power is not delegated to the fed govt, power reserved “to the states or to the people” (10th A)

-If power is delegated to the fed govt, likely the power is not concurrently held by both the fed and state govts – some exceptions such as the power to spend and tax

-If the power is delegated to the fed govt and exercised by the fed govt, fed law preempts state law if Cg so intends (result of the Supremacy Clause)

**Fed Law trumps state law by supremacy clause, but only if fed law was constitutionally enacted**
2. Concept of Implied Powers 

•Effect of the N&P clause on the scope of fed legislative power

(See LG6 IIA)

-N&P clause is unnecessary:  by “unavoidable implication” one must conclude that integral in the Cs is the grant of the means for Cg to effectuate the enumerated ends clause of the Cs

•McCullough v. MD
-MD imposed a tax on a national bank and the cashier of the bank, Mc, refused to pay the tax, stating that the N&P clause did not give Cg the power to incorporate a bank

•Rule:  The “necessary and proper clause” gives the Congress the implied power to incorporate a national bank because if the end is legitimate, it is within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution, are constitutional.

-Cs cannot go into exquisite detail on all the subdivisions of its great power; it is only a great outline

-Nothing in the Cs that says that the US can have a Bank, but the N&P clause suggests that Cg make laws that are necessary and proper, which might include a Bank

-Cg cannot make all law that may have relation to the powers conferred on the govt, just the ones that may be N&P for carrying them into execution

**The case is what makes it possible to create a functioning central govt**

Look first at the enumerated power doctrine of the Cs.  BUT, it’s not in the Cs.  If not enumerated, then the only way it is Cs’al is through the N&P.

BAR EXAM:

-takes position that the N&P clause is not “a delegation of a new and independent power but simply a provision for making effective the enumerated powers” (KS v. CO, p. 64)

[-If Q asks “what is the best source of power for a particular action by Cg, the answer should NOT be the N&P clause, b/c standing alone the N&P clause is not considered a power]
3 possibilities expressed by various framers of the Constitution regarding the function of the N&P Clause in determining the scope of federal legislative power
1. Jefferson - the "essential to carry out" model:  N&P clause had to be read strictly:  supplements Cg power only to the extent that the supplement is “essential to carry out” the enumerated powers
2. Hamilton - the "useful to carry out" model:  N&P clause had to be interpreted broadly; limiting Congress’ authority to strict necessity would unreasonably curtail the government’s ability to act

-Laws ‘necessary’ to carry out Congress’ powers meant laws “needful, requisite, incidental, useful” to such powers

-H believed that the N&P clause to mean that Cg had implied powers:  broad means to achieve its ends

3. Madison - the "means-to-the-end" model integral in the document:  N&P clase is unnecessary:  by “unavoidable implication” one must conclude that integral in the Cs is the grant of the means for Cg to effectuate the enumerated ends clause of the Cs

3. Origins and Early Development of Commerce Power
•Why do parties challenge Cg’s authority under the Commerce Power to enact a particular piece of legislation?

-2 Reasons:

1. As a means of vindicating State regulatory power – (Gibbons case)

OR

2. Argument is used by those who have violated the proscriptions of federal regulatory legislation as a means to avoid legal liability:  they defend by challenging the constitutionality of a federal statute (civil or criminal)

COMMERCE POWER

RULE:  “Commerce” includes the transportation or traffic (movement) of things whether or not commerce is actually involved

2 reasons why parties challenge Cg’s authority under Commerce Power to enact a particular piece of legislation:

1. Look for case where statute’s literal provisions, is this statute prohibiting the interstate movt of something or providing the rules of how something is moving across state lines

RR Safety Appliance Act:  regulates train safety appliance, if not, it’s in violation of fed law; it prescr

1. As a means of vindicating State regulatory power – Gibbons case

 -the lawyer in Gibbons argued that the fed license was uncon b/c granting it was not within the commerce power.  If the fed license was con, then the state license fails by operation of the supremacy clause.  

2. Argument is used by those who have violated the proscriptions of federal regulatory legislation as a means to avoid legal liability:  they defend challenging the constitutionality of a fed statute.
STEP #1:  What activity does the statute regulate?
STEP #2:  Does this regulated activity constitute the interstate movement of things (does the regulation either prescribe the rules of the movement or prohibit the movement)?

If Yes = Type I.  If No = Type II.  

· In a con law sense, the concept of “regulate” can mean 3 things:

· Type I Cases (no need for an assist from the N&P clause)

· “prescribe rules” by which interstate commerce (movement) is to be governed (p. 67, 1st P)
OR

· “prohibit” the interstate commerce (movement) (p. 70) – to exclude from the channels of interstate commerce commodities or activities which are injurious either to commerce itself or to the instrumentalities of commerce or to the health, morals, safety and general welfare of the nation
· Type II cases (need for an assist form the N&P clause)
-regulates intrastate activity as a means to “foster and protect” commerce
Type I
• “The Congress shall have Power…  To regulate Commerce with foreign nations, and among several states…”  Art. I, Sec. 8, Clause 3.

(1) The court is literally 1) Regulating, 2) Commerce, 3) Among the several states

(1) The Commerce Power is “vested in Congress” and is “complete in itself, and may be exercised to the utmost extent, and acknowledges no limitations other than [those] prescribed in the Constitution.” Gibbons p. 67

(1) “[I]t must not be forgotten that the power of Congress to regulate commerce among the states is plenary, is complete in itself, and is subject to no limitations except as may be found in the Constitution.” Lottery Case  p. 70

(1) The N&P clause therefore has no bearing on the resolution of the legal issue regarding presence or absence of Commerce Power.

(1) One should not therefore employ the J&L “substantial affect” test -- this simply is not an “affecting commerce” case
(1) Motive and purpose are irrelevant, except to regulate independent unconstitutionality.

(1) “The motive and purpose of a regulation of interstate commerce are matters for the legislative judgment upon which the Constitution places no restriction, and over which the courts are given no control . . . .” United States v. Darby (pp. 80-83) 

(1) “whatever their motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are within the plenary power conferred on Congress by the Commerce Clause.”  United States v. Darby (pp. 80-83) 

Type II  **Most are Type II cases**
Assist from N&P clause:
· The N&P Clause states:  “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.” Article I, Sec 8, Clause 18.

(It is necessary and proper for Cg to regulate intrastate activities as a means to the end (telic relationship) of “fostering and protecting interstate commerce” by eliminating conditions that injure (burden) the free flow of interstate commerce

2 Approaches that Give Cg this power
1. Bootstrap Theory:  prohibiting production of goods

2. Hodel Theory:  Traditional “affecting commerce” methodology

1. BOOTSTRAP Theory: A theory that is dependant on the presence of Type I legislation 

RULE:  Regulation of possession or manufacture of goods is a means “reasonably adapted” for achieving the enumerated end of prohibiting the Type I legislation against shipment of such goods in interstate commerce. United States v. Darby  

-“stop the initial step toward transportation” 
EX:  Could Congress require the slaughter of diseased cattle as a “reasonably adapted” means of prohibiting the interstate shipment of diseased cattle? (YES
EX:  Could Congress prohibit the growing of tobacco as a  “reasonably adapted” means of prohibiting the interstate shipment of tobacco? ( YES

US v. Darby:  D was indicted for violating the Fair Labor Standards Act; manufactured lumber
Gonzales v. Raich:  the court returned to a very traditional commerce power analysis: no need to make specific legislative findings of the effect of possession of home-grown marijuana on the interstate market for the drug; explicit reliance on Wickard; and reaffirmation of the principle that when Congress may reach an entire class of activity, "the courts have no power 'to excise, as trivial, individual instances' of the class."  
2. HODEL Theory:  Independent of Type I legislation

MODERN RULE: Congress may regulate INTRASTATE activities if “in light of the evidence available to Congress and the consideration that the legislation received, Congress [had] a rational basis for concluding that the regulated intrastate activity has a substantial effect [burden] on interstate commerce?” Hodel (accord Jones and Laughlin and United States v. Darby )
(looks for the telic (means to an end) relationship & includes Wickardizing
-includes trivial burdens unlike the old rule
(If there is some small but not substantial effect on interstate commerce, then Wickardize!!!
Wickard v. Filburn:  “The Aggregate Effects Doctrine”
-Wickardize:  argue that even though a regulated entity’s “own contribution to the burden on commerce Cg is seeking to eliminate may be trivial by itself, that fact is not enough to remove the entity from the scope of fed regulation where that contribution taken together with that of many others similarly situated, is far from trivial”
-In short, Cg may aggregate small burdens on commerce to demonstrate that in the aggregate, these burdens constitute a substantial burden on interstate C
Non-economic Type II Intrastate regulations- Buy this right with the argument that this is “not a standard type II economic analysis b/c it is not “affecting Commerce"    

-Here the Court will apply the “substantial effects” test but will supplant the normal rational basis scrutiny with a new standard of judicial review. 
(2) Morrison (involved rape) found that
(2) In TYPE II cases, if Congress attempts to regulate non-economic (noncommercial) intrastate activity Court will impose new restrictions.

-Court will not uphold Commerce power unless (p. 95)

(1). Congress limits the statute’s jurisdictional reach to activities that “have an explicit connection with or effect on interstate commerce.” OR

(2). Makes findings that activity in fact affects interstate commerce -- but even then, the line of causation may not be such that if it were accepted by the Court, courts in the future would be “hard pressed to posit any activity [within a particular category of local activity such as crime or education] that Congress is without power to regulate.” p. 96
(2) US v. Lopez - (Supp., pg 4) - intrastate - kid takes gun to school. Convicted under fed Gun-free School Zone Act. 5th Cir reversed, ruling it beyond the power of Congress to institute such an act under the CC. If the Act is to be sustained, it must be as a regulation of an activity that substantially affects IC. Gov’t argued that crime costs $$, so economic, education process handicapped by guns = poor students = less productive citizens . . . The Ct said this was bullshit & too far of a stretch. “To do so would require us to conclude that the Constitution’s enumerated powers does not presuppose something not enumerated. . .” No Congressional power. O’Connor & Kennedy’s opinion about this case highlights the prudential concerns. Educational process is ‘uniquely local.’ (even if there had been a Congressional finding, this case may have been decided this way.) 

(3) Burden particularly heavy the more the intrastate activity regulated has historically been regulated under local law. FOR EXAMPLE:

(2) Crime

(2) Education

(2) Family and property law
(1) These cases do not in any way retreat from precedent re TYPE I cases – in Type I cases, it remains analytically irrelevant if the interstate activity regulated is a non-economic (non-commercial) activity. Why?

(1) No risk of federal aggrandizement of traditional state authority here because “regulation of . . . the instrumentalities, channels, or goods involved in interstate commerce has [never been] the province of the states.” p. 97

(1)  These cases do not retreat from rules previously established rules for evaluating Type II cases EXCEPT to modify the scope of judicial review in TYPE II cases that involve non-economic (non-commercial) activity.
What if specific party has no effect on burdening the interstate movement of people? Thus aggregating this zero effect results in a zero effect. (Katzenbach v. McClung (Ollie's Barbecue) ‑‑ p. 90.)

1) The Court was faced with the findings below that Ollie’s Barbeque did not service interstate travelers (see p. 90) as well as the findings of a three-judge court that if required to serve Blacks, Ollie’s Barbeque would lose a substantial amount of business. The Court thus could not find Congress met the “substantially affects” test by using the “aggregate effects” doctrine of Wickard v. Filburn.  This is because, Ollie's racial discrimination had no effect on burdening the interstate movement of people. Thus aggregating this zero effect results in a zero effect.

2) Nevertheless, Commerce Power was found.  HOW? 2 ways
a) Using a NEW DOCTRINE:

i) Since the legislative record is “replete with [evidence] of the burdens placed on interstate commerce by racial discrimination in restaurants [generally],” (pp. 90-91) Congress had a rational basis to regulate racial discrimination in restaurants (p. 91).  If Congress can regulate a particular class of racial discrimination (e.g. racial discrimination by restaurants), Congress may regulate all in that class, even those whose racial discrimination may not contribute to the burden on interstate commerce.

b) Using the depressant effect on business approach: 

i) Congress also found that racial discrimination “caused wide unrest and [has] a depressant effect on general business conditions in the respective communities.” p. 91

(1) As to this burden on Commerce, Ollie’s racial discrimination did make a marginal contribution.

(2) In the aggregate it substantially burdened interstate commerce by discouraging business growth where racial discrimination was most rampant.

(3) Thus, with the assist of the Wickard “aggregate effects” doctrine, Ollie’s racial discrimination could be reached through the Commerce Power by identifying the burden on commerce as the depressant effect on local business..
If we are given a question relating to other enumerated powers, such as war, then do a similar analysis with the N&P clause as normal Type II.

IV. Taxing, Spending and Foreign Affairs Powers
1. Taxing Power 

Gov't taxes for two purposes: 

(1) to generate revenue and 

(2) as a necessary and proper way to enforce regulatory powers

(2)

•When it is the regulatory power and Cg has the authority to regulate the activity, Cg may use taxing power to achieve the regulatory goal.

-If the power is already within an enumerated power, then there is no

problem.

EX:  Say that Cg has the power to regulate the interstate shipment of lottery tickets, then Cg has the power to tax the production of those tickets

•If Cg does not have the authority to regulate the activity, the tax will be upheld as long as the effect of the tax is in fact raising revenue, even negligible amounts. Cg will not inquire into legislative motive.

EX:  $200 tax on each sale of a concealable weapon. Cg could not regulate standing with a concealable weapon through the use of the commerce power but it could touch it with the taxing power. (This works on a test because both commerce and tax analysis can be tested on)

2. Spending Power 
Spending Power – Conditional Spending Statutes

Conjunctive 2-Part Test for Spending Power: 

•Dole Approach

In SD v Dole, Cg use of the spending power to encourage state govt's to enact legislation raising the minimum drinking age.

The mechanism used was to forgo 5% of its federal highway funds it failed to modify its drinking age.

1.      The spending must be for the general welfare.

"Courts should defer substantially cg'al jdgmt of whether the general

welfare is served by a particular spending statute" p 118

The general welfare power is a limit, there is no independent general

welfare power. (This will probably be on the test)

2.      And, The conditions for acceptance of federal funds must be stated

unambiguously.

3.      And, the conditions of receiving the grants must be related to the

federal interest involved in the spending statute
EX: raising the drinking age was related to/a nexus to the goal of hwy safety.

-2 years ago the question on the test was fed money for wetlands

preservation for the purpose of saving migratory birds but there is a

condition that the state would lose money if the state discriminated

against people with disabilities

4.      And, “other constitutional provisions must not provide a bar for the

conditional grant of federal funds.”
-The 10th A is no bar as long as states are not “coerced” and a condition in the fed conditional spending statute is not coercive as long as the states retain a free choice not only in theory but in fact - Dole
AND

-the condition in the fed conditional spending statute must not create an incentive for the state to engage in unconstitutional behavior

•Sabri Approach

-Combine the spending clause and the N&P clause to form a basis for federal regulatory authority

-In Sabri, Cg can now regulate what is not spending per se, Cg is regulating bribing.  Cg can regulate if regulating bribing is a rational means for effectuating the spending power.  

-Here, Cg may criminalize the act of bribing local officials since this is a rational means of assuring that fed funds are spent to promote the general welfare

HOW is this a rational means for effectuating the spending power?  
-Discourage funds being siphoned off in graft

-Discourage diverting funds for uses that deprive the public of the full value of the federal funding

3. Foreign Affairs Power
a. Treaty Power

The treaty power extends to “all proper subjects of negotiation between our government and the governments of other nations”
-Cg may rely on N&P clause to enact legislation that is a rational means for implementing the provisions of the treaty

EX:  Cg may enact a statutory prohibition on the taking of migratory in the US as a rational means of implementing a treaty with Canada providing for the protection of migratory birds (MO v. Holland)

-A treaty provision does not free the fed govt from the limits imposed by the Constitution’s guarantee of individual liberties


Eg:  the guarantee of a jury trial

(This is another example of the independent constitutional bar limitation on the exercise of fed power

Brownell case:  while there is no enumerated cg’al power to legislate for effective regulation of foreign affairs, Court has found such legislative power implicit in the formation of the fed govt – the power is “indispensable to the effective functioning” of the fed govt (p. 124)

-did not deal with a treaty like in Holland.  Cg has an enumerated power that is not enumerated.

**This is the ONLY enumerated power that is not enumerated.**

b. State Immunity from Federal Regulation (Intergovernmental Immunity)
CURRENT RULE:  Commerce power is plenary and Cg may regulate the States as it would any actor in the prvt sector

-BUT if Cg intends to exercise its commerce power to regulate the states, Cg “must make its intention to do so unmistakably clear in the language of the statute.” (Gregory v. Ashcroft, p. 135)

- BUT, if the fed govt uses its regulatory authority to regulate states DIFFERENTLY from the prvt sector different considerations arise.  See the “commandeering” cases – FERC, etc.

(Look for statutes that regulate the states differently than the private sector.  These are not intuitive.  
COMMANDEERING PROBLEMS

General Rule:  Fed govt may not compel the states to implement, by legislation or executive actions, federal regulatory programs
(LOOK for a legislation that requires either covertly or overtly the states to enact legislation, the legislation is unconstitutional even if in compliance with the CC power

EX.1:
FERC:  construed the most troubling provisions of the Public Utility Regulatory Policies Act of 1978 to contain only the “command” that state agencies “consider” fed standards, and again only as a precondition to continued state regulation of an otherwise pre-empted field.
(Thus, the states were NOT being compelled and the statute was found to be constitutional.

EX.2:

US v. NY case:  Cg required the state to either enact legislation conforming with fed standards of nuke waste storage or ‘take title’ of the nuke waste.  States argued that they can’t exactly say ‘no’ to enacting the state legislation.  
(Cg has no power to commandeer state legislative processes; this statute commanded the state to do the action
-THUS, what constitutes a lawful commandeering doesn’t have to do with the states having to spend more money.  Being required to comply with a fed regulatory statute at a cost does not make it unlawful commandeering.  What is sufficient is that the states are treated differently or the states have to enforce fed law against its own citizens.  
Printz v. US:  (the Brady Act) directed the behavior of state law enforcement officials by requiring them to assist in the enforcement of a federal statute by (temporarily) making background checks of purchasers of handguns within 5 days of the purchase. 

(Unconstitutional for the congress to “commandeer” state executive officials to assist in enforcing the provisions of federal legislation because: 

(a)
Deflects accountability by forcing state officials to “take the blame for the burdensomeness and other defects” of the federal regulatory scheme.

(b)
Makes state officials “puppets” of the federal government.

(c)
Forces states to “absorb the financial burden” of enforcing a federal regulatory program.

(d)
Diverts state personnel time from enforcing state law.
What about the federal government’s authority to “commandeer” the state judiciary?

i)
Court cites Testa v. Katt for the proposition that “state courts cannot refuse to apply federal law -- a conclusion mandated by the terms of the Supremacy Clause.”

(To that extent, the federal government may “commandeer” state judicial resources to assist in enforcing federal law by providing in legislation that state and federal courts have concurrent jurisdiction to enforce federal law.  See Template re the power of Congress to modify judicial jurisdiction.

How is Reno v. Condon different from New York and Printz? 

-It entails a federal regulatory statute that sets federal standards for all who desire to engage in particular activities affecting commerce.  

(upholds Act that barred state DMVs from disclosing driver info)

i) States are not singled out. 

ii) States are not required by this statute to regulate their own citizens (by enacting legislation as in New York) nor “assist in the enforcement of federal statutes regulating private individuals (as in Printz)”

(THUS  it does not matter that there may be costs involved in compliance   That always is true of compliance with a regulatory statute. E.g. – compliance with federal civil rights statutes.

(EXTRA: --In Condon, NOTE that driver information is an “article of commerce” because it constitutes something that moves in “the stream of commerce” and is used by those engaged in interstate commerce.

V. Executive Power

Justice Jackson’s 3 Categories as delineated in Youngstown:

1.
When the President acts pursuant to Cg’s express or implied authorization, his authority is maximal because it includes all that he possesses in his own right plus what the Cg can delegate.
2.
When the Prez acts without Congressional authorization or denial (aka Zone of Twilight), he can rely only upon his independent powers, but there is a twilight zone in which the distribution of power between Prez and Cg is concurrent or uncertain.  In such circumstances, Presidential actions’ propriety will likely be fact-specific.

(HARDEST TO FIGURE OUT where there is executive power)

3.
When the Prez takes measures incompatible with Cg’ express or implied will, his power is at its lowest ebb, for then he can rely only upon his constitutional powers minus any powers ceded to Cg.  In such cases, Courts can sustain exclusive Presidential control only by disabling Cg from acting on the subject.  Presidential claim to a power at once so conclusive and preclusive must be scrutinized carefully, for what is at stake is the equilibrium established by our constitutional system.

EX:  No power to seize steel mills
EX:  No power to impound appropriated funds – can’t refuse to spend appropriated funds when Cg mandates that they be spent
•Analysis of Sharing authority with Congress

1. Does the case fall within #1 or #3?

2. Does the case fall within #2?

•Overview:  

1. Domestic Powers

-Executive Lawmaking

-Participation in the legislative process

-Appointment and Removal of Executive Officers

2. Foreign Relations, Treaty and War Powers

-Foreign Relations and Treaty Power 

-War Power

1. Domestic Powers

a. Executive Lawmaking

-Cs places the law-making authority in the Cg and the law-enforcing authority of the Executive. (Youngstown, p. 147)

-Yet the executive “makes law” in 2 different ways:


i. Congressional delegation of legislative authority to administrative agencies


ii. Executive orders

i. 

Administrative rule making is constitutional - Yakus
-Administrative policymaking through the filling of interstices in fed legislation (Chevron v. NRDC)

EX:  Cg enacts a statute that says it is unlawful to refuse to bargain in good faith

(For over 50 years now, there has been a broad judicial consensus that Cg may state its legislative power broadly to admin agencies in these ways.

ii. Exec Orders

-Executive orders frequently are used to organize the executive branch, regulate the use of governmental property, and set the terms of fed contracting

-Exec orders are not limited to this use

EX:  Dames & Moore upheld executive order suspending claims against Iran, nullifying all prejudgment attachments against Iranian assets, and ordering transfer to Iran of all Iranian assets held un U.S. banks.  

(Keys to holding were:

1.  The executive order implemented an executive agreement between Iran and the United States securing the release of American hostages.

2.  The executive order was executed in the context of a federal statute evincing congressional intent to accord the President wide discretion in the area of claim settlement with a foreign country.
b. Participation in the Legislative Process
•Executive participates in the legistlative process through “presentment” and “veto” 

-The veto power (Art. 1, 7) is an exclusive executive function that may not be shared with the Congress.

(legislative veto is unconstitutional – INS v. Chadha
-the line-item veto is also uncons (allows Prez to cancel parts of enacted legislation) – Clinton v. NY
c. Appointment and Removal of Executive Powers
**(favorite of MSBE)**

-nothing in Cs says that the Prez has the right to remove, but implicit in the appointment power is the removal power

Art II, §2, cl.2:  provides with respect to “officers of the US” the power of 

-Appointment:  by the Executive nominating and the Senate providing “advice and consent”

-BUT, with respect to “inferior officers” (=someone who is supervised by a Superior Officer - anyone who can get fired by anyone other than the Prez is an inferior Officer)

--that Cg may if it so wishes vests the appointment authority in the Prez alone or the Judiciary or the heads of the Dept.

Officer of the US= one who exercises significant policymaking authority pursuant to the law so of the US

Ex:  cabinet officer

Appointment Powers - Participation by Congress

-Cg may appoint its own officers to carry out the internal legislative functions (eg Sgt of Arms of the Senate)

-BUT Cg may not reserve the authority of appointment of Exec officers to itself (Buckley v. Valeo)
Buckley:  unlawful for Cg to reserve for itself the power to appoint members of FEC
-Cs provides that the judiciary may participate in the appointment of “inferior officers” (such as a special prosecutor) (Morrison v. Olson)

-Cg may not assign to the judiciary, anything that would usurp executive authority

(The question is what usurps?

-As long as there is an unreviewable request there is no usurpation.  There cannot be ongoing supervision or control over the appointee

Misretta
Upheld judiciary participating on the US Sentencing Commision.  Sentencing guidelines is real close to lawmaking. 

-However, they were applying statutory standards and more importantly sentencing is a traditional judicial fctn.

**The Judiciary wants to be out of the political process.  It does not want to be assigned functions that are political functions.  

REMOVAL

1. Establish whether Cg may set any limits on Prez’s discretion of power to remove an Exec officer

2. If yes, what limits may be set?

RULE:  (Morrison v. Olson)

Balancing Test:  Balance desirability of providing the office independence from the Prez against the need for prez autonomy.  

-Look to whether it is “essential to the Prez’s proper execution of his Art. II power that an agency be headed up by individuals who are removable at will.”

-Examples of overriding need for independence of appointed executive officers:

1. Members of independent regulatory agencies

2. Special Prosecutor

NOW, what limits?

1. -Cg may NOT reserve for itself authority to remove an executive officer OTHER than by impeachment

(BUT, uncons for Cg to vest in Comptroller General – one of its own officers – the executive functions of making across the board spending cuts

2. Cg may not prohibit all removal but may set reasonable standards of “good cause” that the Prez must demonstrate in order to remove

-(Humphrey’s Executor case)

2.  Treaty and War Powers of the Prez

- United States v. Curtiss-Wright Export Corp., pp. 184 - 185, that a "plenary and exclusive power of the President [is to act] as the sole organ of the federal government in the field of international affairs."  
-Prez is the one voice in the field of foreign affairs

-States have no right to act in the realm of foreign affairs

-Executive may receive and appoint ambassadors

•Treaties

-Executive makes treaties with the advice and consent of the Senate, but only the Executive has the power to negotiate treaties without Senate interference

-Valid treaties are the “supreme law of the land”

(Supreme (1) over state law and (2) prior inconsistent federal law

•Executive Agreements (similar to a treaty but Senate approval neither sought nor required)

-Not explicitly provided for in the Cs, but routinely made with other heads of state and can be made on almost any lawful subject.  

(Differs from treaties in that:

-they do not require Senate advice and consent

-they prevail over conflicting state laws but not over conflicting fed law
-trumps state law, but not fed law

-Example of an inherent executive power

•Prez has no power to declare war, but as Commander-in-Chief has independent authority to repel aggressive acts by 3rd parties even without specific congressional authorization

-Only Cg can declare war, but Prez as the Exec has the sole power to make war

*Note:  that since the Prez’s independent authority to act militarily depends on who started hostilities against the US and the degree of force a crisis demands, then claims challenging the Prez’s commander in chief power are likely to be non-justicible questions

EXECUTIVE PRIVILEGE AND IMMUNITY

-Exec privilege is NOT provided by the Cs, but the idea of having an executive has to some degree privacy in communications

-The privilege is NOT absolute (Nixon)

-Under appropriate circumstances the privilege can be forced to yield to counter considerations

-The counter in Nixon was that the D’s need to be able to defend himself in Watergate.  

-The court hypothesized that there is some crucial military, diplomatic and natl security information that the Court might NEVER be able to get

BUT, Ex:  with suspected terrorists, some documents might need to be released

•the President enjoys "absolute immunity from damages liability predicated on the President's unique office, rooted in the constitutional tradition of separation of powers and supported by our [history]" Nixon v. Fitzgerald, p. 198. -BUT, does not extend to things that he did BEFORE the President’s term in office (Clinton v. Jones, p. 200)

-No derivative immunity for prez aides unless aides are exercising discretionary authority in sensitive areas asuch as natl security and foreign policy

-Norm for prez aides is qualified immunity (aka good faith immunity) – liability only for violations of clearly established rights of which a reasonable person would have known

-92% of the time, if a govt officials set up this defense, they win

VI. Negative Implication
States have broad police power:  legislate for its citizens health safety and welfare of the state, but within Cs limits

1st:  Exercise may violate the Cs’s guarantee of individual right

2nd:  Exercise may contravene the division of power bt/wn the fed and state govts

(2 ways:  

-Preemption

-states regulating in an area of exclusive fed power

1. Preemption:  Has Cg acted in an area in which the state has legislated?  If so, then a preemption issue.  Then ask what was Cg’s intent when it acted.

-where Cg has acted in some area within its power Cg might (or might not) manifest an intent, then states may not also legislate in that area

-Crosby v. Natl Foreign Trade Council (p. 206) sets forth the basic rules of fed preemption:

a. -Cg has expressly preempted state legislation in that area

b. -Cg has acted with the implicit intent to preclude conflicting state legislation (conflict preemption)

(In some cases, Cg has acted with the implicit right to preclude any state legislation in a particular area

2. State legislation invalid b/c subject of legislation is exclusive in the fed govt

The mere power to act by the fed govt by the Cs TRUMPS the state govt’s ability

-The mere power to legislation has a negative implication on the states’ power to act, aka the federal govt’s “dormant CC power”

EX:  State has no power to regulate foreign affairs (from yesterday)

Some fed powers are concurrent with the states

-power to raise revenue through tax

-power to spend

-where powers concurrent and Cg has not acted, states can act with concurrent power

(WHERE DOES THE COMMERCE CLAUSE FIT IN?

Ie. Is it cs’al to:  regulate sanitation standards for milk, size of trucks, sets fees that may be charged at in-state landfills for garbage imported from out of state

If the commerce power is a concurrent power (like the power to tax and spend)

-THEN states may regulate interstate commerce without Cg’al authorization unless preempted by existing fed law

HOWEVER,

If the commerce power is exclusive in the fed govt (such as regulating foreign affairs)

-THEN the states may not regulate interstate commerce unless regulated by Cg

THE SEQUENCE:

1. Satisfy the “Red Flag”

2. Determine whether the legislation is discriminatory – ie is “protectionist” or reflects an attitude of “economic isolation”

EITHER

-In its purpose 

OR

-In its means to accomplish that purpose

3. If means are discriminatory evaluate whether state (local) statute nevertheless is constitutionally permissible.


-NOTE:  This step not needed if purpose is discriminatory b/c a minimum reqtmt is a state always must act to promote a “legitimate” state interest

4. If a legislation is NEITHER discriminatory in purpose or means then we call the statute “evenhanded” but then must determine whether effects on commerce are only “incidental” (determined through “Bibb” balancing)

STEP 1:  Red Flag

-Scan for:  state or local regulation that (if fed statute, move on b/c this ain’t it)

-Burdens Interstate Commerce to some degree AND 

-Regulation not preempted by fed law

*Also check to see that no fed legislation authorizing the state’s regulation (see Prudential Insurance Co. v. Benjamin, p. 213)

-Watch out for “cousins”:  state discrimination may still be unconstitutional by operation of the Art IV Privileges and Immunities Clause and/or the Equal Protection Clause.  (See Metropolitan Life Ins. Co. v. Ward, note 2 p. 214)

-ALSO, check for interference with the right of interstate travel

STEP 2:  Legislation Discriminatory?  Ie:  is it “protectionist” or reflects an attitude of “economic isolation”
-In its purpose
-In its means to accomplish that purpose
--Facially discriminatory

--Discriminatory in Effect

Philly v. NJ gives 2 ways it can be discriminatory:
1. Economic Protectionism:  

-“regulatory measures designed to benefit in-state economic interests by burdening out-of-state competitors.” (p. 207)

-Welton (p. 212):  “legislation that is favorable to the interests of business interests in one state and injurious to the interests of their interstate competitors in other states”

2. Saddle Protectionism: (Philly v. NJ)
-An attempt by a State to “isolate itself from a problem common to many by erecting a barrier against the movement of interstate trade” (p. 237)

-“Efforts to saddle those outside the state with the entire burden of [addressing a common problem]” Id

-“Efforts by one state to isolate itself in the stream of interstate commerce from a problem shared by all.” Id

•Hughes, p. 243:  When a state attempts to “force those outside the State to bear the full costs of [achieving a legit state interest]”

-The US states all sink or swim together.  It is the judiciary acting:  the unelected judiciary making natl economic policy.

(As for the cases in the LG10, the states lost just about all the cases, but none of the losses can be explained by the fact that the purpose of the statute was discriminatory

-only ones that were purpose discriminatory were:  Welton and Toomer

-CAUTION:  “save for the rare instance where a state artlessly discloses an avowed purpose to discriminate against interstate goods” (Dean Milk, p, 221) the State usually will assert some legit purpose for the legislation 

AND

-Because of notions of “comity,” a fed court is HIGHLY DISINCLINED to question legislative motive

-almost NEVER WILL BE BECAUSE OF PURPOSE is DISCRIMINATORY

-But it will be VERY OBVIOUS that the state is being discriminatory

-BUT, the HYN principle:  hold your nose

EX:  in IA, they wanted the state to be a ‘big-truck free’ zone

•Purpose

*BUT, b/c you’ll lose the argument DOES NOT mean that you should not argue it

Ex:  NH built an electrical generator in the state and gave first dibs to state businesses.  It got challenged on dormant powers.  State official straight up said that he did that to give state businesses an advantage.

(Purpose was discriminatory – SLAM DUNK

•Means
Facially:  when on the face of the statute, the state treats in-state interests and out-of-state interests differently.  THUS, 

-Legislation on its face create economic protectionism or economic isolationism

Examples of Facial:

Philly v. NJ:  legislation on its face provided unlimited landfill access for NJ business but no access to out-of-state businesses – facial economic isolation

Hughes:  legislation on its face banned out of state (but not in state) sale of minnows “seined or procured within the waters of the state” naturally grown minnows – both facial econ protectionism and isolationism

IMPORTANT:  State law is facially discriminatory even when it does not discriminate against ALL out-of-state business interests (eg, those who grant reciprocal rights).  The point is that in-state business interests have access to a State resource that is denied to (at least some) out of state business interests are harmed

-ALSO, makes no difference that some in-state interests are ALSO harmed.  The key is that legislation is facially discriminatory when all out-of-state interests are harmed (even if some in-state interests also are harmed)

Examples:

Dean Milk:  only WI milk processors were granted access to milk distributions in Madison, within 5 miles of it, but rule was facially discriminatory (even though some WI interests were also harmed)

In Effect:  pretend to treat everyone equally but in effect it was isolation or protectionism

ONLY Pike was Discriminatory in effect

Pike:  law required that all AZ cantaloupes be packed in AZ containers with AZ return address

-On the face, all in-state and out-of-state packing houses were treated equally (all must pack equally)

-BUT, the effect of the legislation was to discriminate against out-of-state packing companies b/c only they, in order to ship AZ cantaloupes, would be required to build a packing facility in AZ when they already had a main packing facility in another state

-JUST b/c you’ve established that it’s discriminatory, does NOT mean that you are done

NOTE:  90% are facially dis

(Move to STEP 3

3. If means are discriminatory evaluate whether state (local) statute nevertheless is constitutionally permissible.


-NOTE:  This step not needed if purpose is discriminatory b/c a minimum reqtmt is a state always must act to promote a “legitimate” state interest

In BB, say “assuming not discriminatory, then …”

3 Consequences of applying the strictest judicial scrutiny

[Burden shifts to the State to demonstrate constitutionality of statute]
1. State must demonstrate that its interest not only is legit but also that the state’s interest is a compelling state interest
2. State must demonstrate that the means employed constitute a “close fit” - Sporhase
a. this means that the state must use the “least discriminatory alternative” – ie state must demonstrate the “unavailability of nondiscriminatory alternatives adequate to preserve the local interests at stake”

b. state must demonstrate that “nondiscriminatory alternatives have proven unfeasible”
c. state loses if state produces “inadequate evidence that state’s legit interest…could not be served adequately by non-dis alternatively” (Granholm)

[STATE WILL ALWAYS LOSE HERE]
Maine v. Taylor:  only case where the state was able to show less drastic means b/c no currently available mechanism for showing which baitfish had the parasite; least drastic means was to ban the importation into the state

STEP 4:  If legislation is neither discriminatory in purpose or means, then we call the statute “even-handed” (Bibb balancing”)

-When you conclude that the state regulation is “evenhanded”

--Purpose legit and 

--means used not discriminatory (either type of discriminatory) either facially or in effect

AND

-When you conclude that the statute is not evenhanded (eg unlawful due to either impermissible purpose or discriminatory means) BUT you argue Bibb balance as an alternative argument

Bibb Balancing Rule:  -A state law impermissibly burdens interC when the total effect of the law as a means to add the local interest in your case is so slight and problematical that it does not outweigh the national interest in keeping interC free from interferences that seriously impede it.

-Then, challenger to the statute MUST demonstrate that there is a substantial burden on the free-flow of commerce:  efficiency and expenses

-show that the statute is inefficient and adds expense

-IN RESPONSE, state should attempt to advance “off-load” arguments “yes, but” arguments in rebuttal…

-NEXT, challenger must challenge these rebuttal arguments -- off-load the rebuttals

1. Establish that the legislation poorly promotes state’s articulated purpose

-For IA, Doubles are more maneuverable than semis, less sensitive to splash and spray, etc.

-IA law may well “increase the number of trucking accidents” b/c “either more small trucks must be used to carry the same quantity of goods or the same number of larger trucks must drive longer distances to bypass IA”

-In , Court concluded that doubles are as safe as semis

2. Establish any less drastic alternatives that were available to the state that it chose not to employ

-In Cloverleaf, state demonstrated less drastic means

3. Legislation bears a disproportionate burden on out-of-state residents

-In Kassel, Ct stated that a reduced judicial deference is warranted b/c “the local regulation bears a disproportionate burden on out-of-state residents and businesses”

Underlying Values that inform the outcomes in the “Negative Implication” (“Dormant Commerce Power”) cases
1. Free Trade as the Constitutional Default

2. Economic Efficiency

3. “Sink or swim together” 

4. Redress Deficiencies in a state’s political process

VII.  Privileges and Immunities
2 parts of the Cs have P&I

-Today, Art. IV P&I:  entitles citizens of each state an entitlement to those p&i

-No modern cases involving 14th A P&I cases, but provides a clear sense of the scope of the clause

BUT

Calder provided an early judicial debate regarding whether the Cs contains a substantive individual rights

Slaughterhouse cases basically read the 14th A P&I out of the Cs.  It stated that the 14th A created NO RIGHTS enforceable against the states that the Cs had not contained prior to enactment of the 14th A

-Case made the 14th A P&I an “idle provision”

(NOW, the DP clause has covered what 14th A used to

Current View:  Art. IV P&I creates NO RIGHT OTHER THAN THE RIGHT OF EQUALITY

-DP clause creates for each person certain fundamental individual rights NOT to be confused with substantive “fundamental constitutional” rights

3-Step Template
1. Establish whether the State has engaged in requisite type of discrimination (IF YES)

2. Establish whether the discrimination is with respect to something to a “p&I” (IF YES)

3. state then is afforded the oppty to demonstrate a justification

1. States must engage in disparate treatment that disadvantages “citizens of States.”  *Discrimination must be based on State residence/citizenship

-Paul v. VA:  corporations are not citizens within the meaning of IV, but can violate CC powers

-Non-US citizens are not protected b/c the 14th defines the citizens of the US

-If municipal residents, (Camden) it is the kind of discrimination that IV prohibits; though some state residents are disadvantaged, ALL residents are disadvantaged

2. Certain types of Disc are well-established as implicating P&I

1. Pursuit of livelihood aka “common calling”

2. Discrimination regarding state taxes

3. Access to abortion services

4. Ability to own property

(probably not test on the 4 categories)

RULE:  a particular type of discrimination discriminates with respect to a P&I when it creates a substantial risk of hindering the formation, the purpose, or the development of a single Union of States, bears upon the vitality of the Nation as a single entity, or otherwise creates a substantial risk of harming “interstate harmony” 

3. The state can avoid liability if it can prove justification
-must satisfy BOTH PARTS of 2-part test:

1. Substantial reason for the discrimination:  must demonstrate that nonresidents are the peculiar source of the evil being addresses

Hicklin:  failed to satisfy this b/c while there was a peculiar source of high unemployment in AK, it was not b/c of nonresidents in the lower 48

2. Means employed to advance the substantial reason were narrowly tailored:  The means must not be over-inclusive; not satisfied by Hincklin b/c AK residents had preferences in all industries and jobs, not just oil and gas jobs.  THUS, the means used were not narrowly tailored.

COUSINS:

Some negative implication cases can also be P&I cases

-Camden could be either:  it discouraged interC by depriving jobs to PA residents, facially discriminated against PA residents

-If discrimination discriminates facially against corps, but corps DO NOT get P&I protection

*Cousins:  when you see one, ask about another*

*Art 4 P&I does not create any substantive rights other than a limited right to equality.  It is an equality principle

VIII.  Substantive Due Process
Procedural DP:  prescribes the procedures govt must satisfy before depriving a person of “life, liberty or property”

-when not objecting to underlying basis that govt takes against your client, but the actual procedure to which they do it is ProDP

Substantive DP:  -Does the govt have a good reason for depriving life/liberty/property?

Bars certain govt actions regardless of the fairness of the procedures used to implement them.

-argues that it doesn’t matter what the process is, but can’t punish client for what he did

•Where in the Cs do you find fundamental Cs rights?  First 8 As = fund textual rights

-Barron case:  SC interpreted Bill of Rights as only applicable to the fed govt, not the states; there existed very limited other sources of restraint in the US Cs on states’ invasion of individual liberty

-eventually, became clear that fed and state govts could be the source of the invasion of individual freedom

(thus, added 14th A:  Most of the textual individual rights guaranteed in the Bill of Rights have been “incorporated” into the DP clause of the 14th A

-The result is that most (not all) of the Bill of Rights are now applicable to the States

3 Other Sources of Textual Rights outside the Bill of Rights:
1. Bill of Attainder:  applies to BOTH state and fed govts, BUT applies only to Legislation (not judicial decisions)

-A legislative act that inflicts “punishment” upon named individuals or upon easily ascertained group, without a jury trial (legislative condemnation w/o judicial process)

EX:  Bill imposes criminal penalties on members of Commie party who served as labor union officers 

2. Ex Post Facto Law:  applies to both state and fed govts and only applies to legislation; another form of retroactive punishment

-Prerequisites:  

A law (not judicial decision) that retroactively punishes (eg not apply to changes in civil liabilities or deportation rules)

3 Basic Types:

a. A law that makes criminal an act that was not a crime when it was committed

b. A law that imposes more severe penalties for a crime after it was committed

c. A law that deprives the D a defense that was available when an act was originally committed
3. Impair the Obligations of Contract – Art. I §10:  applies only to States (not fed govt) and only to state legislation (not judicial decisions)
•Step 1:  A successful challenge must FIRST demonstrate a “substantial” impairment with existing (not future) contract
•Step 2:  Challenge must SECOND demonstrate no justification – must distinguish between public v. private contracts
Private Contracts:  Leg may modify contract if necessary to resolve a “broad and general social or economic problem”
-EX:  state law declaring a moratorium on payment of mortgages during the Great Depression – lawful b/c 1) no substantial impairment since mortgages would still need to be paid and 2) national economic emergency

EX:  state law requiring employers who terminated a pension plan to pay a penalty violated the Impairment of Contracts Clause b/c

-“substantial impairment”:  pension plan provided for right to terminate plan at any point without penalty AND

-The State’s impairment NOT required to address an “important and general social problem”

*Generally, states may “impair” private contracts b/c of minimal judicial scrutiny
Public Contracts:  

-to prove justification, state must prove a greater showing of necessity to permit avoidance of liability

-State must prove no Less Drastic Alternative AND

-State must prove necessity that arose from unforeseeable circumstances
EX:  State sold bonds with express covenant that money would never be used to finance rail transportation and state repealed covenant 12 years later – unlawful b/c

-there were LDAs available for improving the railway system AND

-the need for improvement of the rail system was foreseeable when the bonds were issued
*State may reserve right to modify the terms of a grant, charter or franchise issued by the state

*states win most private, but lose most public

**
Due Process Challenge to State/Fed Economic Regulation

Lochner era (1905-34):  in the name of assuring DP, court routinely protected one’s autonomy to order his or her economic relations without govt interference by “frequently substituting its judgment for that of Cg and the state legislatures on the wisdom of the economic regulation said to interfere with contract and property interests” (p. 292)

(Total of 159 times, the Courts struck economic regulation down through the above reasoning.

Nebbia (1934):  rejected challenge to state law setting milk prices

-“The guaranty of DP demands only that the law shall not be unreasonable and that the means selected shall have a real and substantial relation to the object sought to be obtained.”

-“A state is free to adopt whatever economic policy may be reasonably deemed to promote the public welfare”
-“If the laws passed are seen to have a reasonable relation to a proper legislative purpose and are neither arbitrary nor discriminatory, the reqmts of due process are met”

West Coast Hotel v. Parrish – rejected challenge to state min. wage law for women
-Requirements of “Due Process” satisfied when a regulation “is reasonable in relation to its subject and is adopted in the interests of the community”

Caroline Products – rejected a DP challenge to a fed statute prohibiting the interstate shipment of “filled milk”

-“Economic regulatory legislation is entitled to a presumption of constitutionality and should be upheld if supported by any rational basis”

(statute will be upheld as possessing the requisite rational basis if any state of facts either known of which could reasonably be assumed afford support for it”

Olsen v. NE:  rejected challenge to state statute fixing fees for employment agencies

-Court will not set legislation aside b/c it disagrees with its “wisdom, need or appropriateness”

Lincoln Fed. Labor Union:  upheld state “right to work” law

-“States may legislate against what are found to be injurious practices in their internal commercial and business affairs, so long as they do not run afoul of some specific federal constitutional prohibition or some valid federal law”

Williamson v. Lee Optical:  upheld state law regulating opticians and optometrists

-DP challenge of economic regulation will be rejected absent showing “the regulation has no rational relation” to achieving a legit state interest

-And, the requisite showing of “rational basis” may rely on conjecture – what the Leg


-might have concluded OR may have concluded

-Rational basis does not require “close tailoring” – need not be in every respect logically consistent with its aims to be constitutional
•Prof. Miller fn 4:  modern cases show that “all bets are off as far as economic regulation is concerned”
(the courts are getting out of economic regulation, saying that they got bigger fish to fry; showing a faith that legislature will right itself enough times that they don’t have to interfere

•BUT, political malfunction theory:  view that “more exacting judicial scrutiny” needed when “the political processes which normally can be expected to bring about repeal of undesirable legislation” are “curtailed” (p. 299)

EXAMPLES:

-When legislation directly restricts those remedial political processes


-voting rights infringed


-cases involving freedom of expression and political ass’n or

-When legislation manifests prejudice against “discrete and insular minorities”

FUNDAMENTAL CONSTITUTIONAL RIGHTS

-includes all of those rights expressly provided for in the text of the Bill of Rights – as mostly “incorporated” into the 14th A DP Clause (textual constitutional rights)

AND
-9th A:  rights assured by the “promise of the Cs” (found in the 9th A) that there are additional rights (non-textual rights) included in the concept that there exists “a realm of personal liberty” that transcends the context of the Cs

-All other DP challenges get rational basis analysis UNLESS the challenge is to a fundamental constitutional right, then it gets “heightened judicial scrutiny”*
Analytically, two possibilities:

1. Is the govt interfering with something that is a fundamental cs right?

-If a substantial interference with a fundamental constitutional right, if so ( strict
-Burden on state to demonstrate “extraordinary justification”


a. Compelling state interest AND

b. Means used must be “necessary” to achieve this interest
2. If not, then it gets rational basis analysis
*“heightened judicial scrutiny”:  more “than rational relationship” Griswald
-Purpose must be “a compelling subordinating state interest” 
-Means adopted to achieve the govt’s purpose must be “closely tailored”; don’t sweep unnecessarily broadly and thus invade an area of protected freedom
Skinner:  held the “Habitual Criminal Sterilization Act” unconstitutional

[precursor to Griswald]
Griswald:  CT state law prohibiting married couples from obtaining birth control info
-The personal interests that were explicitly identified in Griswold as “fundamental”

-Thus, gets “heightened judicial scrutiny” in the context of SubDP

-The mechanisms for identifying non-textual constitutional rights (rights of privacy)

(
3 KEY APPROACHES to finding fundamental rights not already litigated
0.5. [Textual constitutional right]
1. The “Make efficacious” approach

-without certain peripheral rights the specific rights [found in the text of the Cs] would be less secure

-right that must exist to make a textual right work

EX:
a. Rights Derivative of the textual right of free speech

-Right of Ass’n – providing political, social, legal or economic benefit

-Right to educate one’s kids in school of parents’ choice

-Right to study any particular subject or any foreign language

-Right to distribute and receive info

-Right to read

-Freedom of inquiry, thought, to teach

2. Historical Approach:  more conservative
-personal freedoms that are deeply rooted in our society

3. Liberty Approach:  zones of privacy include those personal that represent basic values implicit in a concept of ordered liberty

Nontextual Claims that DO NOT qualify as a “Fundamental Constitutional Right”

A. Due process claims regarding interference with the autonomy of economic decision making AND

B. Other challenges that do not implicate a fundamental constitutional right – see Whalen v. Roe (disclosure of names of persons who bought certain drugs, contained in computer data file) (p. 447) [heavily tested on bar]

C. Competencies you need to master regarding these NON-fundamental interests

i. Know when a DP claim involving a NON-FUNDAMENTAL interest is being made

ii. Know how to evaluate such a claim – Rational basis test

1. Burden on P

2. Ends – any legit govt interest (may even hypothesize)

3. Means – any means rationally related to advancing the govt interest

RULE:  Law is rationally related to a legit govt purpose

-Ps will lose all of these cases b/c they cannot demonstrate that the means govt choose were not rationally related.  Govt is allowed to use overinclusive means, under inclusive or if there was a less drastic alternative.

•Substantive DP is used when it is not a fundamental constitutional right.

[No one has won when the rational basis was the review]

a. Over-inclusive means are permissible

b. Under-inclusive means are permissible

c. Does not matter is a less drastic alternative to the govt

Other non-textual DP claims that DO qualify as Fundamental Constitutional Rights
1. Zone of Privacy

3 types:  

1. Geographic:  person’s home.  

•Places?

-own home 
-mobile home if it is considered your residence

-hotel room if there is a legit expectancy of residence

•Autonomies?

-Can view porn in own home – Stanley v. GA

-Cannot possess drugs or receive stolen property

-Can engage in gay sex – Lawrence v. TX
2. Relationships as a zone of privacy

EX:  Marriage, family, parenthood

a. Autonomy with regard

(1) Decision regarding whether to enter into a relationship – YES (Zablocki)
EX:  -Zablocki:  no marriage license b/c owe child support on past child.  Ask WI why are you not allowing Z to get married?  Why are you substantially interfering with this fundamental right?  What compelling state interest are you trying to advance?  

-WI:  want child support paid.  

(MUST ISOLATE THE STATE INTEREST, then argue over/under inclusive.

-“As a means of accomplishing a compelling state interest [making sure that someone makes sure that he pays his existing child support obligation], the method used is over/under inclusive [prohibiting one from getting married is over-inclusive] BECAUSE…”

OVERinclusive:  -the state prohibited someone from marrying a rich person that would make it easier/help pay for child support

 -the law is also UNDERinclusive b/c he could do a lot of other things that would make it harder for someone to make payments, like buy a Cadillac on credit or gamble it away…

-Under-inclusiveness is a HYN argument.  The counter-argument put in doubt the real reason the state puts forward.  In reality, WI did not want this guy to have more kids for state assistance.  The state interest is framed in a nicer way.   

(This argument is a way to keep the govt honest.  

(2) Decision with whom to enter the relationship


(a) Race of spouse – YES (Loving v. VA – struck down state statute that prohibited people of certain races from marrying)

BUT, can’t marry within sex, someone too young, or have multiple spouses

(3) Conduct within Marriage

(a) Access to contraceptives – YES (Griswold)

•Child-rearing (parent-child relationship) -YES

(4) Educate one’s child?   YES

(5) Heterosexual family living arrangements

a. Group Home among college students?  NO – Village of Belle Terre v. Boraas

b. Extended family?  YES – Moore v. City of East Cleveland
3. Autonomous use of one’s body as a zone of privacy
A. Procreation – (Skinner)

-reproductive autonomy – one’s autonomy to choose whether to bear or beget a child is a fundamental Cs right (Eisenstadt) 
B. Right to Die

1. Refuse life-sustaining medical treatment – Yes, if “clear and convincing inherently reliable evidence of intent” (Cruzan, p. 480)

2. Physician-assisted suicide – NO fundamental constitutional right (Glucksberg, p. 486)

2. Fundamental right to interstate travel

(Either one or the other

IX. PROCEDURAL DUE PROCESS
(spot that the problem is a ProDP and argue in the alternative)

I. Red Flag – Is This a Procedural Due Process Problem?  Yes if: 

I. Challenge plaintiff brings is to adequacy of procedures employed by government to deprive one of life, liberty or property RATHER than an attack on the substantive bases for such a deprivation.

EX:  Old Widow Martin’s utility payments had been lost in the mail and no hearing or anything before her power got shut off.

*Citizen not challenging basis of the challenge, but the adequacy of the process used by the govt.  Sometimes you raise both arguments.  

EX:  School prohibits guys from having hair down to collar, but girls can have them to their shoulder.  

-Could be argued substantively that Boys cannot be singled out.  

-ALSO, could argue that his hair was not that long if you had given him notice and oppty to be heard

II. Overall Two-Part Analysis – need to solve any Procedural Due Process problem by evaluating it in TWO steps.

II. When is any Due Process Due and if so

II. How much Procedural Due Process is due?

III. STEP # 1: Is Any Process Due? 

III. SOME procedural Due Process is due if government has substantially interfered with either:

III. A Property Interest OR

III. A liberty interest

III. Deprivation of a Property Interest

III. Property includes all property recognized at common law and by statute

III. Real property

III. Personal Property

III. Intellectual property, etc.

III. Property also includes “New Property” – legitimate claims of entitlement (Logan (p. 553) – good definition)

III. Find source of such new property in local, state, or federal statutes, rules, regulations, contracts, understandings

III. Examples

III. Welfare statutes – like Medicaid, food stamps

III. Some public employment relationships

i. “For cause” – see Loudermill - possessed property rights in continued employment
ii. Tenure – see Sinderman - S had a well-established practice that the understanding was the functional equivalent of the rule.
iii. But see “at will” employment arrangements – e.g. Bishop - There was no entitlement.  Can’t base it on what should be, but what is
III. School attendance – Goss - state law established a “property interest” in educational benefits
III. Parole – Greenholtz (But see Dumschat) - These are property interests because state law gives you a right/entitlement to something if you meet a certain criteria
EXs:  

Greenholtz:  absent statutory entitlement, there is no constitutional right of a convicted person to be conditionally released before the expiration of a valid sentence

Dumschat:  the fact that the CT Board of Pardons has granted ¾ of applicants for commutation of life sentences does NOT create a “liberty interest” or entitlement to life-term inmates to require the Board to explain its reasons for denial of commutation

THEN ARGUE THE LIBERTY INTEREST IN THE ALTERNATIVE

Liberty interests:  

1. Physical restraint is deprivation of liberty – putting someone in prison, mental hospital, etc.

2. Substantial infringement of a “fundamental constitutional right”

EX:  had Zablocki paid his child support and he lost the substantive argument, he could argue that his liberty interest to marry whom he chooses has been deprived

3. Other liberty interests:

a. Reputation – Constineau and Goss

Constantineau:  WI state law prohibited the sale of liquor to a person who produces certain conditions or exhibits certain traits; this was ruled defamation and is a clear violation of liberty interest

(In C, he is not granted any right to purchase alcohol, so there is no property interest

Goss v. Lopez:  held that students suspended from public HSs for up to ten days were entitled to procedural protections against unfair suspensions

-state law recognized the “liberty interest in reputation” implicated by suspensions

(1) harm to reputation 
(2) But publication required – Bishop – (Govt must publish, in B, they just told him and that wasn’t enough)

-someone saying something is OK and that it is publicized; has to be a publication of the “why” this thing happened to the person

(3) And govt’s action must affect some other “tangible interests” – Paul
b. “unjustified intrusions on personal security” causing “significant adverse impact on the individual”

(1) Transfer of inmate to a mental hospital – Vitek II – not really sure of this case

(2) “Paddling” in school – Ingraham

(3) Other??

[In Old Widow Martin hypo, no serious social stigma, but the adverse impact is that the kids will freeze to death.  Perhaps you can take it this far.]

1. How Much Process is Due?

III. What is at stake – what the person wants - some examples

III. Pre- or post-termination (deprivation) process?

III. Hearing or just notice and an opportunity to present one’s views?

III. If hearing  – formal or informal?

III. If formal hearing,

III. Right to be represented by counsel?

III. Transcript?

III. Government pay costs

III. Blood grouping test in paternity actions

III. Genetic screening

III. Attorney fees

III. Transcript

III. Standard of proof

1. Preponderance of the evidence

2. Clear and convincing evidence

3. Evidence beyond a reasonable doubt

•Amount of process due is determined by the constitution NOT by the governmental action creating the right to some due process.  Rejection of “bitter and the sweet”:  Govt that creates the property right cannot limit the amount of process due
•ASK is it one of the Already litigated categories? 

-Loudermill – employment

-Goss – school suspension

-Ingraham – “paddling”

-Parham – committing minor children to mental institution

-Lassiter & Santosky – parental status termination hearing

If not already litigated category, apply the MATTHEWS 3-PART TEST from Matthews v. Eldridge
DP requires consideration of 3 Factors:  

1. The private interest that will be affected by the official action

2. The risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards

3. The Government’s interest, including the function involved and the fiscal and administrative burden that the additional or substitute procedural requirement would entail

X.  SPEECH
3 General models as to why we have the 1st A:

1. Allow adequate breathing space for political debate

-the central meaning of the 1st A is to encourage uninhibited, robust, wide-open political debate on public issues

-If this is why one thinks there is a 1st A, go back through the list and decide which areas of speech are affected by it (above list)

-words that advocate hatred would not be protected b/c it’s not political debate

-LISTEN to where the assumptions for the rule are (bunnies in the hat) 

2. Search for Truth Model (Marketplace of Ideas)

Holmes:  “…the best test of truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes can safely be carried out.”

-AGAIN, look back through the list of free speeches; maybe nude dancing/lewd activity?  Burning a cross?

3. The Liberty Model

-The 1st A protects not only the cognitive force of words (“ideas capable of relatively precise, detached explication” Cohen v. CA) but also the emotive force of language.  The 1st A is intended to leave matters of taste and style to each individual and not to govt officials recognizing that one man’s vulgarity is another’s lyric.

-And the Cs protects the expression of lyric b/c “this comports with the premise of individual dignity and choice upon which our political system rests”

-use language to express things inside us and the 1st A acknowledges this and protects it

-THUS, “Fuck the Draft” T-Shirt is protected

-“one man’s vulgarity is another man’s lyric”

•Once dignity and choice is protected, what’s not protected on the list of free speeches?

VERBAL
Rule:  a case is verbal if the mechanism of communication is verbal – could be written or oral.  

NEXT, If Verbal, decide if content regulation cases vs. TPM – time, place, manner cases

**TRICKY**

Content Rule:  

1) Is the government's interest in regulating the speech arise from the communicative impact of the speech on the listener.

2)  (Answer this by asking another question: what is the harm the government is attempting to avoid by its regulation of the statute under investigation?  (Read fact-pattern carefully)

3) Then, having identified the harm to be avoided by the government's regulation, ask, what is it about the speech activity that is likely to cause that harm

-If the answer to the third question is the communicative impact of the speech on the listener/viewer then you have answer the first question.

NEXT

Does the conduct fall into already litigated categories or not already litigated categories?

3. Content Categories are A-K (Advocacy of Unlawful conduct, defamation…).  This is all a Zablocki level of interference of a fundamental right.  As such, it gets strict scrutiny though the language is not used.

A. Advocacy of unlawful conduct – Brandenburg 4-part test (strict scrutiny in this context – the modern articulation of the c&p danger test) gov’t afraid that the listener will agree with the speaker and take steps to comply

-The key is a subjective intent test, we look at the aim of the speaker.  There must be an aim to create an imminent, substantive evil, that the govt has a right to prohibit.  The speech of the course must be articulated in a context where the harm is likely to result.  

(This is how strict scrutiny is done.  We’re on the substantive DP flow-chart, but an interference with a textual right, the guarantee of free speech made applicable by the 14th A.

B. Defamation cases:  strict scrutiny/middle scrutiny/no scrutiny depending on variables – outcome depends on the type of P, shows demise of 2-level theory

1. Public Officials:  defamation related to official conduct

a. P must demonstrate NYT malice and

b. “of and concerning”

2. Public Figure Ps (Gertz/Waldbaum)

-play out ideas of levels of judicial scrutiny

a. For all purpose public figures – use NYT malice test

b. Limited purpose public figures (volition – “thrust themselves into the vortex of the public dispute to affect the outcome”), IF YES (
i. If defamation “germane” to controversy, IF YES (
ii. The P must prove NYT malice

3. Other (private persons) (Gertz/Dunn & Bradstreet)

a. If defamation NOT involve a matter of public concern – no 1st A limits

b. If defamation does involve a matter of public concern then

i. No libel per se – rather

a. must be reqmt of showing of some fault and

b. defamatory potential apparent to D

ii. Only actual damages (no presumed damages) if no NYT malice demonstrated

iii. No punitive damages if no NYT malice demonstrated

C. Privacy invasion through speech – strict scrutiny


1. False light statutes – Time v. Hill


2. Other privacy limits on truthful communication – Florida Star

D. IIED through speech

E. Obscenity (Miller)

F. Child Porn (Ferber)

G. Fighting Words – Today LG #20

H. Profanity (offensive speech) (Cohen/Gooding/Lewis) #20

I. Commercial Speech (#21)

J. Hate Speech/Threats (Skokie/RAV/VA v. Black) (#21)

K. Nonverbal Speech (#22)

(if New Category, argue by analogy, like in Feiner how they cited Chaplinsky
ADVOCACY OF UNLAWFUL CONDUCT
Clear and Present Danger Test:
Schenk case:  “the question in every case is whether the words used are used in such circumstances and are of such a nature 

(1) as to create a 

(2) clear and 

(3) present danger that they will bring about the 

(4) substantive evils that Cg has a right to prevent [through restrictions on the content of speech]” p. 571

(Gave way to the 4-part Brandenburg Test

4-Part Brandenburg Test: (p. 605)

1. Speech must be directed to inciting or producing

2. Imminent

3. Lawless action

4. AND Likely to incite or produce such action

-simply a restatement of the c&p test

1. Speech must be directed to inciting or producing

-BUT, structure of Brandenburg case strongly suggests ‘specific intent’

-B/c of the likely to incite requirement in B, the directed to inciting must mean something more than ‘likely to incite’

*this must mean something different than the 4th element

-the aim of the speech must be to incite AND likely to incite

Hess:  must be an intent to produce AND tendency to produce

(THIS IS A SPECIFIC INTENT requirement

2. Imminent.  Not good defin of imminent in caselaw

Rankin:  “if they go after him again I hope they get him” – weren’t really advocating imminent action, thus not imminent action

3. Substantive Evil:

Includes use of force or law violation, obstruction of the draft

4. Likely to incite

HINT:  Look at the face of the statute, not at what the person did.  Is this statute constrained on its face to regulating what is a clear and present danger or those behaviors that meet the Brandenburg test?
-The court says that there are certain classes of speech that don’t have to meet the c&p danger test.  

-Classes of Speech: (p. 609)

1. Lewd
2. Obscene

3. Profane

4. Libellous

5. Insulting/Fightin’ Words

(these classes of speech test:  

1. inherently inflict injury and/or 

2. tend to incite an immediate breach of the peace and/or

3. are “no essential part of any expression of ideas and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.”

EX:  Recent people showing up at funeral services for killed US soldiers in Iraq, saying that it was God’s punishment for letting gays be free in USA

(B goes to jail under different constitutional means than the Brandenburg/C&p danger

•Implications of placing speech in an unprotected class of speech

1. No need for restriction to meet a clear and present danger or Brandenburg-type test

2. The class of speech simply is excluded categorically from const’s protection

3. Statute upheld if it meets a rational basis test – restriction is rationally related to advancing some legit state interest

DEFAMATORY
RED FLAG:  Is this an action alleging civil or criminal liability arising out of D’s alleged libel or slander – ie does case arise out of some alleged defamatory falsehood?  Evaluate the case to see if it falls within the NYT principle.  

WHAT is the nature of the PLAINTIFF:
-Public Officials

-Public Figures

-Private Persons

Public Official – 4-Step Sequence

1. Is the P a public official? Rosenblatt Test
2. Is the alleged defamatory falsehood “related to the official conduct” of the public official?  Garrison Test
Was the sufficiency of the evidence of liability constitutionally defective?

3. Is the evidence sufficient to demonstrate a breach by D of the appropriate standard for imposing liability?  NYT Malice Test
4. Was the defamation “of and concerning” the public official?

1. RULE:  Rosenblatt Test:  “those who appear to the public to have substantial responsibility for or control over the conduct of governmental affairs.”

(Monitor Patriot Co.:  a candidate for public office is a public official

(Rosenblatt:  Supervisor of a public-owned ski resort

(Park official would qualify

2. Garrison Test:  (n 3a, p. 624):  Defamation need not concern official conduct in office – RULE:  “anything which might touch on an official’s fitness for office”

(Monitor Patriot:  -Allegation that a candidate for elected office was a “former small-time bootlegger” met the test of “related to official conduct”

[Easy test to meet, it will probably be met]

3. RULE:  NYT Malice Test:  “knowing falsity or reckless disregard for the truth”

(Actual malice such as knowingly publishing a falsehood or reckless disregard for the truth; 

a. “high degree of awareness of probable falsity” (p. 615, n. a)

b. Publishing at a time when one “in fact entertains serious doubt about the truth of the publication” (id)

Other standards:  negligence, strict liability

4. -When is a defamation NOT “of and concerning” the P public official?  

-When it is an impersonal criticism of a govtal entity – eg the police dept, the FBI, the CIA, the IRS, etc.

-The Cs rejects typical tort rule permitting jury to conclude that criticism of institution constitutes criticism of the official in complete control of the institution. (p. 617)

EX:  must mention a specific person or position for it to be “of and concerning”
WHY is the standard so strict for criticizing Public Officials?

1. Freedom of expression entails an absolute right to advance an “impersonal attack on govtal operations” – such an attack may not be used as a basis for liability.

2.  we want “profound national committement to the principle that debate on public issues should be uninhibitied, roubst and wide-open” (p. 614)

3. Recognition of the “inevitability in free debate” of “erroneous statement” and the neex to provide “breathing space” if free expression is to survive

4. Public officials must be “persons of fortititude, able to survive in a hardy climate” if open debate and criticism of govt is to survive.  (assumption of the risk)
5. History of the Sedition Act of 1798 uncovered the “central meaning of the 1st A” – liability for criticizing govt and public officials would inhibit criticism due to the “pall of fear and timidity” that would create a “chilling effect” on speech and “self-censorship”

PUBLIC FIGURES
3 STEPS

1. Is the P a public figure?  Type I or II
2. If the P is a public figure, is the defamation germane to the P’s status as a public figure?  Irrelevant to Type I; Waldbaum Rule for Type II
3. Was the evidence of liability constitutionally defective – is the evidence sufficient to demonstrate a breach by D of the appropriate standard for imposing liability?  NYT Malice Test
*There is no “of and concerning” limitation.

1. Two types:  

1. Public figure for all purposes:  Gertz: someone who has pervasive involvement in affairs of society; fame and notoriety; someone who makes money off their likeness; someone who has a self-help remedy in going to the press

-status is not lightly to be assumed; must have name recognition throughout the nation

(p. 629-30)

2. limited purpose public figure:  [far more common] a person who “voluntarily injects himself or is drawn into” a public controversy (Gertz)
-One who “thrusts himself into the vortex of a public issue or engages the public’s attention in an attempt to influence the outcome.” (p. 630)

-Time v. Firestone RULE:  “thrust themselves to the forefront of particular public controversies in order to influence the resolution of the issues involved.”

(Being “drawn into” a public controversy does not qualify one to be a Type 2 public figure

2. 

Type I:  germaneness is not an issue, just go straight to Step #3

Type II:  Germaneness is an issue

-Waldbaum case:  NYT test applies only with respect to misstatements that are related to the controversy that makes one a limited-purpose public figure.

RULE:  Defamation must be “germane to the P’s participation in the controversy”

[similar to relatedness in the public official template]

EX:  3rd grade teacher shows up at a school board mtg talking about school curriculum where they are discussing reading in preschool.  3rd grade teacher testified.  Newspaper accurately reported it and also printed that teacher had an abortion when 17 and that she lied about it, but it wasn’t true.  Another teacher in the school had the abortion, but the newspaper got it wrong.  

-If she is a public official, the question is if abortion is relevant to the office she holds (history of lying)

-If she is a public figure, she is not a Type I, but a Type II b/c she thrust herself into the controversy by going and testifying.  

-Now the germaneness test changes.  The question is if the defamation was germane to the controversy.  Lying about having an abortion had nothing to do with preschool reading.

3. 
NYT Malice Test (without the “of and concerning” limitation):  “knowing falsity or reckless disregard for the truth”

ALL OTHERS, aka PRIVATE PERSONS

1. Is the P a “private person”?  Not public official/figure
2. If yes, does the defamation “involve a matter of public concern?” 3-Part Test
3. Was the evidence of liability constitutionally defective – is the evidence sufficient to demonstrate a breach by the D of the appropriate standard for imposing liability? Certain Standards and Remedies
4. Was the evidence sufficient to support the remedies the P recovered?  Remedy restrictions
1. Private person if not public official or figure.

2. 
3-Part Test:

•First:  when “the concerns that activated NYT and Gertz are present” Dunn & Bradstreet

Such as:

-“threat to the free and robust debate of public issues”

-“potential interference with a meaningful dialogue of ideas concerning self-govt”

-“threat of liability causes a reaction of self-censorship”

•Second:  Examine the “content, form and context” of the speech revealed by the whole record Dunn & Bradstreet 

•Third:  Indicia that a defamation DOES NOT involve a matter of public concern Dunn & Bradstreet


-Speech is only of interest to the speaker and its specific business audience

-Speech does not involve any strong public interest in the free flow of commercial information

[If not a matter of public concern, the 1st A imposes no limits with respect to the standards of liability and available remedies; the state is free to choose to incorporate notions of libel per se and provide presumed damages and punitive damages]

3. If defamation does involve a matter of public concern, the 1st A imposes certain limits with respect to the standards of liability and available remedies

-No libel per se


-state law requires that the jury find D some standard of fault

-liability upon showing of fault available at least where the substance of the defamatory statement makes a substantial danger to reputation apparent

(p. 628 of Gertz)

(Use Gertz implicit Dunn)

4. Remedies
-no presumed damages

-no punitive damages UNLESS NYT Malice is proved

-“it is necessary to restrict defamation plaintiffs who do not prove knowledge or reckless disregard for the truth to compensation without actual injury”  p. 628


-out of pocket loss


-impairment to reputation and standing


-personal humiliation


-mental anguish and suffering

PRIVACY INVASION THROUGH SPEECH
Time v. Hill (False Light statutes)

-Hill family put in false light and 

-1st A does not protect speech of public affairs

Florida Star v. B.J.F. (Privacy limits on truthful communication)

A newspaper was found civilly liable for publishing the name of a rape victim, violating a state statute.

•Where a newspaper publishes truthful information which it has lawfully obtained, punishment may be lawfully imposed, if at all, only when narrowly tailored to a state interest of the highest order.

The newspaper argues that there is an absolute immunity to the publication of truthful information.  The Court does not bite b/c it is “publishing the sailing dates of troop ships during time of war.”  Truth can be harmful.  Truthful information, although lawfully obtained, could still be harmful.  

-FL Star won on a fallback argument

Court uses 3 Arguments in FL. Star
1. The police dept. released the name in a press release.  It was prohibited from doing so.  

2. The standard is liability per se.  This is wildly overinclusive.

3. The statute was facially underinclusive b/c it only applied to newspapers and TV – instruments of mass communication.  This is a way that the court says “you’re lying to us”
IIED
ISSUE:  Whether a public figure/official can sue for IIED based on a publication?

Hustler:  held that public figures and officials offended by a mass media parody could not recover for IIED without showing a NYT malice.

-Here, Hustler ran a parody ad where they portray Falwell’s first sexual experience to be with his mom and that he only preaches when drunk; the magazine ID’d it as a parody and to not take it seriously

-such a parody is a cousin of a political cartoon

-F also claimed that it was outrageous, but outrageous cannot be used b/c it’s too subjective

2-Part Test:  

1. False statement of fact

2. NYT Malice:  with knowledge that the statement was false or with reckless disregard as to whether or not it was true

OBSCENITY
Miller/Pope Test:  

1. must be a depiction or description of sexual conduct in a patently offensive way
-A statute that is not limited to proscribing the depiction or description of sex conduct in a patently offensive way is not constitutional.

2. Appeal to prurient interest in sex
3. When work taken as a whole lacks serious literary, artistic, political or scientific value
**

4. Moreover, the prereq that these things are or are not present in the case must be viewed from the viewpoint of TARP applying contemporary community standards

4a. Pope changes the standard such that:

-(1) & (2) are evaluated from where the jury pool is drawn

-(3) is evaluated from a RP standard from a national point of view

**

1. 

Jenkins v. GA:  Carnal Knowledge, a film that was declared obscenity in the lower courts, but got reversed in the SCOTUS

-the nudity/sex was off-camera, described not shown

-mere nudity without more cannot get the first standard satisfied

2. 

Rocket v. Spokane Arcades:  note d.  

*prurient interest does not equal the normal interest in sex, just the “shameful or morbid interest in sex”; must be good and old fashioned

3. 

p. 661, note g

Hamling case:  community = the community where the jury is drawn from

4.

Pope v. IL:

p. 666, note 1b.:  “The proper inquiry is not whether an ordinary member of any given community would find serious literary, artistic, political, or scientific value, but whether a RP would find such value in the material taken as a whole.”

4a. Pope changes the standard such that:

-(1) & (2) are evaluated from where the jury pool is drawn

-(3) is evaluated from a RP standard, suggesting a national point of view

-Constitutional rights vary depending on where one lives/where the trial is held

CHILD PORN
Ferber case upholds a NY statute that prohibits “any performance which includes sexual conduct by a child”
•WHY?
1. when it’s child porn, a different set of standards is at play b/c overwhelming state interest in protecting against sex exploitation

2. the child porn sticks around forever, after the victim turns 18

*when special considerations, there should be special rules; in these cases, normal limits do not apply

**DETOUR INTO VAGUENESS/OVERBREADTH** 
(if question is catching stuff that is outside of scope, hit up overbreadth at the end

-if doesn’t meet standards, it’s overbroad

-if what you do is constitutionally protected, yet is prohibited by statute

-whenever making as applied argument, you’re making an overbroad argument

-can also admit as applied, you’ve violated the law, but if someone else has done it and as applied it’s violated, it’s overbroad and statute is invalid

SEE HANDOUT
Vagueness
-almost always the wrong answer; high degree of lack of clarity is permitted in the law

-if language is SO unclear, then 2 risks arise:

1. Self-Censorship:  when it’s unclear where the line demarcating lawful and unlawful language is, the person will stay far away from the potential line

2. Specificity is required not just to give the citizen guidance but to also check against arbitrary enforcement by judge, juries, and prosecutors.  Clarity in the law is a way of forcing those who administer the law to administer it in an even way.

*If you can make an effective case that the law is so vague that there is a risk of arbitrary enforcement, then you’ve made an effective vagueness argument

-if vagueness, it must be excessive vagueness

As Applied

-Law permits the D to defend himself in his criminal case by challenging the unconst of the statute in which he has been indicted, even though he can const be convicted under a more narrowly drawn statute

-This is a unique kind of 3rd party standing, his const. rights have not been infringed by this statute b/c he doesn’t have any in this situation

-WHY?  B/c of the vagueness criteria.  D is being the representative for those speech would be chilled

FIGHTING WORDS
[ATTACK using either As Applied arguments or Facial Invalidity using the test]
The elements of a constitutional fighting words statute is a 4-part Brandenburg test: (just use different words) 
1. Directed to inciting or producing (face to face)*

a. Cantwell (fn a, p. 671):  Speech limited to the contexts where it is directed to person of the hearer
b. Individually to whom the remarks are addressed (p. 671)

c. Face to face words (p. 672)

(-Based on Subjective Intent)

2 & 3. Imminent Substantial Evil=advocating unlawful conduct

a. Tend to Incite an imminent breach of the peace.  The breach of the peace is the unlawful conduct. (p. 671)

4. Likely to be produced

a. Direct tendency to create breach of the peace or acts of violence (p. 671)

b. Likely to provoke breach of the peace (Cantwell) – Objective measure:  “men of common intelligence would tend to cause an average addressee to fight” 

*If the statute does not talk about face to face speech, then it does not go to unprotected fighting words.  The statute must only limit face to face speech to be constitutional.  

-any statute that describes more than the above than it is overly broad

Chaplinsky v. NH -- p. 671

Before SCOTUS

Facts: Jehovah’s witness yelling on the streets denouncing organized religion

-Cop told C to settle down, but he didn’t so cop took him to the police station, while en route C encountered a marshall and cursed him out

-C convicted of violating a state statute forbidding anyone to curse out someone in a public place(SC upheld the statute

R & A: Some words are not protected by the Cs:  lewd, obscene, profane, libelous, fighting words – those of which by their very utterances inflict injury or tend to incite an immediate breach of the peace

-NH SC coxed the statute:  fighting words that must be likely to incite violence

-a statute punishing verbal acts that is carefully drawn to not impair the liberty of expression is legit

(this statute was carefully drawn and not vague or overbreadthed, so it was legit

-“the statute does no more than prohibit the face-to-face words plainly likely to cause a breach of the peace by the addressee, words whose speaking constitute a breach of the peace by the speaker – including “classical fighting words”, words in current use less “classical” but equally likely to cause violence, and other disorderly words, including profanity, obscenity, and threats”

(As construed and as narrowed, the NH statute was upheld as being const.

1:  only speech that is directed at the person of the hearer falls within the realm of speech that can be prohibited, face to face speech

-The jury is permitted to conclude the subjective intent of the speaker in a fighting words case was to produce an immediate hostile reaction in a face to face context.

The second prong is a hostile individual

4:  the speech is speech that is inherently likely to produce an immediate reactive violence, measured by objective test of the avg addressee

Terminiello:  T criticized various political and racial groups and condemned the mob outside the auditorium where he was speaking; called his enemies names; people outside were screaming at the people listening inside and harassed those who went inside to hear T; windows were broken, stink bombs thrown in

**

-TC coxed the statute to define breach of peace as:  speech that “stirs the public to anger, invites dispute, or brings about a condition of unrest”

**

-Justice Douglas struck it down:  

“A function of free speech under our system of govt is to invite dispute.  It may indeed best serve its high purpose when it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs people to anger.  That is why freedom of speech, though not absolute is nevertheless protected against censorship or punishment, unless shown likely to produce a clear and present danger of a serious substantive evil that rises far above public convenience, annoyance or unrest.”

(-Statute was facially invalid b/c it prohibited any speech that could have merely been intended to cause dispute among people.  It was not limited to face to face behavior that is likely to create a breach of the peace or acts of violence.  

-the purpose of the 1st A is to invite dispute b/c it is a marketplace of ideas

As Applied argument:  
For the state to win this case, they had to attack the 3rd level – substantial evil – 

-T was a case that asked:   does stirs the public to anger, invites dispute, or brings about a condition of unrest can be placed on list of substantial evil?  ANSWER:  NO.

(all of these are protected speech, the statute cannot csally strike down these types of speech; none of them are substantial enough to be considered evil b/c it could be overly broad as applied
GROUP FIGHTING WORDS
[Same test as individual FWs]

Feiner (p. 673)

Before SCOTUS

Facts:  F was speaking on a street corner in the black area of Syracuse to a crowd of 75-80, cops watching, publicizing a mtg of the Young Progressives of America to be held at a hotel that night and protesting the revocation of the permit to hold the mtg at a local public school; insulted the Prez, mayor, and urged blacks “to take up arms and fight” for equal rights

-there was some excitement and almost a fight, but the cops arrested F after ignoring 2 pleas to quit talking

-there was not yet a fight or any kind of disturbance, evidently someone didn’t agree with what was being said, yet F wanted to keep talking

R & A: F passed the bounds of argument and persuasion and undertook incitement to riot and at that point, the police are allowed to arrest him and limit speech

-incitement to riot is NOT protected as free speech
p. 674:  4-Part Test:
Intent

Creating imminent

Violent reaction

Likely to be produced
Edwards (p. 675-6)

Before SCOTUS

Facts: Civil rights demonstrators ordered to disburse within 15 mins by cops

-SC reversed conviction b/c the 200-300 people did not threaten violence and the police protection was ample 

Black civil rights group protesting against race discrimination in park in front of SC state capital; cops had situation under control, no crisis

-this case was a far cry from Feiner:  knew what the people were doing; protesters beat the rap

-Raises question:  what if in Edwards, the crowd was about to attack the speakers?  

(NO, the aim of the speech must mean to provoke (subjectively).  

-the speaker loses his protection only when he seeks to provoke the hostile reaction.  The duty of the govt then becomes to arrest the heckler who seeks to provoke violence, not the speaker because it would award the heckler by arresting the speaker.  
PROFANITY (OFFENSIVE SPEECH)
-California tried to create a new category of unlawful speech, but failed.

Cohen (p. 676).

Procedural History: Before SCOTUS

Facts: C had a shirt that said ‘Fuck the Draft’ and was outside a CA Courthouse 

Issues: May the state constitutionally make the public display of an expletive a criminal offense?

R & A: -not an obscenity case b/c it’s not erotic in its expression

-no individual actually or likely to be present could reasonably have regarded the words on appellant’s jacket as a direct personal insult, NOR do we have here an instance of the exercise of the State’s police power to prevent a speaker from intentionally provoking a given group to hostile reaction

-no one was violently aroused by C and C did not intend that result

-while the four-letter word displayed by C in relation to the draft is not uncommonly employed in a personally provocative fashion, here it was not directed to the person of the hearer

Holding:

•Consistent with the 1st and 14th As, a State may not make the simple public display of an expletive a criminal offense
Gooding:  invalidated a GA statute b/c it had addressed utterances not likely to incite to violence

Lewis:  vulgar/offensive speech is protected

COMMERCIAL SPEECH
1. Is the speech commercial speech?  IF YES…

2. Does the commercial speech qualify for ANY constitutional protection?  IF YES, then blanket ban permissible.  Unprotected if:

-False

-Misleading

-Solicit for an unlawful transaction

3. If commercial speech is entitled to SOME 1st A protection, apply the 3-Part Central Hudson Gas Test:

a. Restriction must serve a “substantial govt interest” AND

b. Restriction must “directly advance” that substantial interest AND

c. Restriction must be “narrowly tailored” to serve that substantial interest

1. RED FLAG:  When is what’s being regulated comm Speech?  

Court uses 2 definitions

VA State Board:  speech that “proposes a commercial transaction”

Central Hudson:  (More recent) “the expression related solely to the economic interests of the speaker and its audience”

2. Blanket Bans are constitutional if:
VA State:  certain blanket bans on commercial speech are const, such as:  

1. False

2. Misleading

3. Related to unlawful products or services

(If can establish one of these 3 things, then you’re done, just argue in the alternative

Blanket bans that are unconst b/c the speech enjoys no const protection:  attorney advertising, contraceptive advertising, abortion advertising, prescriptive drug prices, liquor ads

1. Is speech comm speech and if so is it entitled to any 1st A protection (same as Seq #2)


[IF speech has a 1st A protection, then a 3-part test]

1. restriction must serve a subst govt interest

Ex:  Protecting consumers from:  deception, overreaching; protecting against minors smoking cigs

EX:  NOT:  include protecting adult consumers from themselves, ie buying a legal product

2. restriction must directly advance that interest

-this aspect of heightened scrutiny investigates relationship bt/wn harm that underlies state’s interest and the means chosen to advance the state’s interest (alleviate the harm)

-the burden is NOT demonstrated through speculation or conjecture

-state must demonstrate:  harm is identified is REAL, restriction the state imposes will alleviate the harm to a material degree

EX:  State prohibited the printing of the alcoholic content on beer cans to prevent the strength wars

-Court held that the govt was speculating and did not show that it would solve the problem

EX:  Cincy v. Discovery:  ban on newsracks of public streets; Court held that they caused no more physical or aesthetic harm than other newspapers

(unable to show that the restriction alleviated the harm

3. Narrowly tailored to serve the substantial interest

Means chosen may not be overbroad – not “more extensive than necessary to serve the interests that support it”

-this is different from “the least restrictive means”

-must be a close fit bt/wn the legislative ends and means chosen to accomplish those ends must be “narrowly tailored to achieve the desired objective”

-“close fit” requires use of means that are not significantly overbroad

-also requires that the restriction leaves “adequate alternative means” for speaker to communicate its message

EX:  Lorillard Tobacco:  MA ban on cigarette ads within 1000 ft of school or playground fails “close fit” b/c ban prevents 87-91% of advertising in Boston, Springfield, and Worchester.

HATE SPEECH
Collin v. Smith

Facts: Village of Skokie racial slur ordinance:  made it a misdemeanor to disseminate any material promoting or inciting racial or religious hatred (like public display of markings and clothes of symbolic significance

•SC rejected the argument that the proposed Nazi march through a Jewish area will create a substantive evil:  the physical trauma on holocaust survivors in the area

-shock effect of things like a silent march may be attributed to the content of the ideas expressed and such expression of ideas may not be prohibited merely b/c the ideas are themselves offensive to some of the hearers

(Verbal

(Why is Skokie inciting speech that promotes or incites racial/religious hatred?  What is going to generate hatred?  It is dealing with the communicative impact of the speech/impact, so it is content-regulation case.

Why did Skokie admit that they won’t try to defend this based on Brandenburg, individual fightin’ words, etc.?  B/c the statute is overly broad and would prohibit speech that does not meet all the criteria.  No intent reqmt, no imminency reqmt.

Why not Chaplinsky?  No limitation on face-to-face.  

Why no group fighting words?  Built on Brandenburg test, what Nazis were trying to do was a far cry from Feiner.  No imminent violent action was likely to result.  

-Skokie tried new category:  psychic trauma  

There certainly would be harm caused by what the Nazis did, but whether it is ok to the govt to regulate it is the issue.

(The Court said no b/c this is basically Terminiello – the govt may not regulate speech based on the fact that it might stir people to anger or invite dispute.  To invite the argument that any speech that may cause psychic trauma would undercut this previous SC ruling.  The Psychic argument is also inherently likely to cause similar to Cohen.
What is it in their behavior that would cause psychic trauma?  It is the idea that is built into the message of wearing Nazi armbands that causes the psychic trauma

(Court says that there is no such thing as an unprotected idea.  A regime that is built around notions of free speech will not permit the govt to be the arbiter of which ideas advance and which do not advance.  Instead, use the marketplace of ideas

R.A.V. v. St. Paul -- p. 785

Before SCOTUS

*Scalia opinion

-MN SC held that ordinance reaches only fighting words within the meaning of Chaplinsky; SC holds ordinance facially unconstitutional b/c it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses

Facts: White kids burned cross in the yard of a black family

-St. Paul charged RAV under bias-motivated crime ordinance making it a misdemeanor:  “Whoever places on public or private property a symbol, object, appellation, characterization or graffiti, including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender commits disorderly conduct and shall be guilty of a misdemeanor.”

Issues: Is a statute constitutional if it prohibits otherwise permitted speech solely on the basis of the persons to whom the speech addressed constitutional?

R & A: -the danger of censorship presented by a facially content-based statute requires that that weapon be employed only where it is necessary to serve the asserted compelling interest

-the only interest served by the content-limitation is the Leg’s hostility to these particular biases

-the City has sufficient means to prevent such behavior without bringing in the 1st A

•The govt may not regulate speech based on hostility or favoritism towards the underlying message expressed.

Virginia v. Black - Case Supplement

Before SCOTUS

*O’Connor Opinion

Facts: SC upheld a VA statute that forbade cross burning with intent to intimidate

R & A: 1st A permits VA to outlaw cross burnings done with the intent to intimidate b/c burning a cross is a particularly virulent form of intimidation

-just as a state may regulate certain types of obscenity, a State may prohibit forms of intimidation likely to inspire fear of bodily harm

Missing from Brandenburg Test here:

1:  Directed to Inciting/Producing:  yes

2:  Immediate:  cross was burning, but no imminence

3. Substantive Evil:  yes

4:  Likely to be Produced:  no

(no imminence or likely to be produced

Evolved into:

True Threat are a 3-part Matrix:

1. Intent

2. Intimidation (Substantial evil)

3. Likely to be produced

*BUT, do not have to show imminence b/c the evil of a threat is not how you receive it immediately but how you receive it over time

-the harm of a threat builds over time

BUT, 

EX:  if someone wants to burn a cross in their backyard, it’s constitutionally protected, as long as there is no intent to intimidate, BUT anybody seeing a cross no matter what will see it as hate speech
-Bedrock of Chaplinsky principle:  there is certain speech that we don’t protect b/c it inherently inflicts injury

(this is not a valid constitutionally protected speech

-Often, swastika and cross-burning cases are grouped together in statutes

-Skokie could have been legit if they said that showing a swastika with intent to intimidate is a crime

NONVERBAL SPEECH
EX:  Taping peace sign over American flag, burning the flag, emblem or flag in general
1. Is the speech nonverbal?  If no, it’s not 1st A.  

****Ponder carefully****

(Spence)/CCNV Test (the current test)

1. The speech must be intended to be communicative 

2. and the context would reasonably be understood by the third-party viewer to be communicative

2.
Next, state the 4-part O’Brien test 
1. If it is within the constitutional power of the govt

2. if it furthers an important or substantial govt interest

3. if the govt interest is unrelated to the suppression of free expression

4. if the incidental restriction on alleged 1st A freedom is no greater than is essential to the furtherance of that interest

BUT REALLY, just 3rd prong

3. if the govt interest is unrelated to the suppression of free expression

4. 
--If gov’t interest related, move to content-related verbal

If Gov’t interest unrelated, (See CCNV) move to TPM 

EX:

TX v. Johnson

-seeking to maintain the flag as a symbol of national unity

-The 2nd question is what harm is the state protecting against

-The 3rd q is what is it about the act of flag-burning that creates the risk?  Is it communicative impact or not?

(Act of flag burning creates a harm, sends a message to the viewer that US is not united; unity is not in the US, etc.

Content regulation case b/c it is the communicative impact of the behavior

Rationale:  state’s interest in maintaining order is not implicated on these facts

-nothing in the Cs about prohibiting flag-burning

-Govt does have an interest in making efforts to preserve the flag as an unalloyed symbol of our country

-flag’s special role is not in danger, even after J burned it in protest b/c people care enough about the flag to want such a statute

-the way to preserve the flag’s role is not to punish those who feel differently about burning it, but convincing them that they’re wrong

RULE:  The govt may not criminally punish a person for burning the American flag as a means of political protest.

Clark v. CCNV
NPS denied CCNV’s request to camp overnight in Lafayette Park as part of a demonstration; NPS regulations state that people can only camp in designated campgrounds

 (Hits snag at OB #3):  Gov’t interest was to not get the parks all mucked up, applying a general rule to maintain order

(Thus, govt interest is unrelated to the suppression of free speech and go to TPM track analysis:
1. Content neutral?

2. Narrowly Tailored to advance a substantial govt interest? 

3. Whether or not the prohibition leaves ample alternative means to the speaker to get its message across? 

(all from CCNV case)

When non-verbal actions are not speech:

Arcara v. Cloud Books

Any business may be shut down pursuant to a statute that ANY business will be shut down if it is used for the purpose of lewdness, assignation, or prostitution.

-The Court did not run it through the Spence/CCNV test

1. Did intend for prostitution ring to be a communicative act?  NO

2. Would anyone looking in on the prostitution reasonably understand the behavior to be communicative?  NO

II. REGULATION OF TPM SPEECH
INTRODUCTION

Subsequent Punishment:  govt acts upon you after you speak rather than before; usually through criminal justice system

Prior Restraint:  a permission slip from the govt

-more likely to bring under govt scrutiny a far wider range of expression; shuts off communication before it takes place; lacks the safeguards of criminal process; less oppty for public appraisal and criticism; the dynamics of the system drive toward excess

-enjoined with minimum procedure

-strong presumption of unconstitutionality that is associated with PR

*vehicle for suppressing speech that carries unique dangers

-govt bears a heavy burden - cannot bear the burden through speculation, but must show direct, immediate likelihood that the publication will cause harm to a substantial govt interest

-SC has NEVER upheld a PR on speech

(Could be things other than natl security, just a compelling govt interest)

EX:  Guy wanted to publish an article on how to publish an a-bomb, everything was publicly available in the library, so court said it was ok, never got to SCOTUS

Pentagon Papers case

-DOD commissioned study on chances of winning in Vietnam, and study concluded that US will fail; DOD put the study in a vault

(gov’t must show to a certainty that there will be immediate irrepairable harm to the national interest if the papers are published

(argument too vague that there was such evidence

-In the end, Papers were published and read widely, only irrepairable harm was to the GOP, not to the nation

*Classic Example of PR 

STEP 1:  Forum Analysis
4 Types:

1. Public Forum

2. Designated Public Forum

3. Nonpublic Forum

4. Nonforum property

1. Public Forum

Hague v. CIO 
-SC:  1st A easement on the streets, sidewalks, and parks (only public forums) – a presumption of the right to use public places for 1st A purposes

EX:  public library does not equal the public forum; if street, park, sidewalk, then use public forum analysis

•Public places have been held in trust for the use of the public and have been used for purposes of assembly, communication, and discussing public questions.  Since ancient times, the public places have been part of the privileges, immunities, rights, and liberties of citizens.  This privilege is not absolute, but relative and must be exercised in subordination to the general comfort and convenience and in consonance with peace and good order; but must NOT be abridged or denied under the guise of regulation.

2. Designated Public Forum:  there are times that the gov’t designates an area as open to free speech to all members of the public

EX:  -state public grounds that are closed off at certain times and days; often times these will be schools or civic halls

RULE:  must be fn. 7 public forums, note e, p. 857 from Perry cited in Krishna:  areas designated for specific communicated purposes;

-the gov’t has not opened up the forum for all members of the public

-EX:  county fair on fairgrounds –fairgrounds are like a park for one day

If it is a designated public forum, we go back into Public Forum analysis b/c they are analyzed identically.

-can do subject-matter discrimination, but nothing else
EX of violation:  A civic hall that limits certain subject and can thus discriminate.  However, they cannot discriminate against viewpoint and speaker.

-Like, bible reading after school.

3. Designated Non-Public Forum

Krishna Consciousness – Rehnquist:  Test is the reasonableness of the regulation

1. Confirm forum analysis and explain why an airport is a non-public forum
2. Scope of govt right to regulate speech 

1. must be viewpoint neutral (bedrock principle)

2. Can discriminate against speaker if:

a. necessary to maintain the forum to which it is dedicated AND 
b. if speaker has reasonable alternative means available to excluded speakers 

Here, as long as the people want to hand out the leaflets, the prohibition on handing out leaflets

[same thing as Perry Test]
Perry Test by O’Connor:  Reasonable when limitation is consistent with the govt’s legit interest in preserving the property for the use to which it is lawfully dedicated

Perry:  Teacher unions wanted to flyer in teacher boxes; there was reasonable alternative means available

4.Non-forum public property -- See Greenburgh case cited at n. a, p. 856

Greenburgh:  where the govt is acting as a proprietor, managing operations rather than as a regulator, then its action is not subjected to a higher scrutiny.

EX:  Ban on political advertising on city-operated buses; competing unions have limited access to place unstamped material in residential mailboxes

[If Public Forum or Designated Public Forum, continue on]

STEP 2:  Examine the Permit System
Facial Invalidity Attacks on laws licensing use of the public forum

EX:  Apply for permit to use a park and are denied a permit – Options?

a. NO STANDARDS:  Vagueness attack – if no standards to limit the exercise of discretion by the govt official charged with issuing licenses, then it is per se unconstitutional – Lovell case

Lakewood
City ordinance that gave the Mayor the power to grant or deny permits to place newsracks on public property

(the Mayor would have the power of a license to deny newspapers that he did not agree with; it would censor the press

(per se unconstitutional

b. IF THERE ARE STANDARDS:  Overbreadth Attack
What defines when it is OK to regulate TPM speech in a public forum?

(Use Heffron/CCNV 3-part conjunctive test

1. Must be content-neutral 

2. Must be narrowly-tailored

3. Must leave adequate alternative means for the speaker to get its message out

1. Content neutrality has 3 conjunctive definitions

-Ask if statute allows some speech but not all speech, then there are issues with content neutrality

a. Viewpoint Neutral:  (somewhat obvious) “govt may not prohibit the expression of an idea simply b/c society finds the idea itself offensive or disagreeable” – Bedrock Principle
b. Subject Neutral:  Mosley case:  prohibitions against protesting within 150 ft of schools with the exception of labor; SC threw it out and said there is a neutrality principle built into the 1st A

-RULE:  must not restrict the subject of the speech

c. Speaker Neutral

2. Narrowly Tailored does not meant that the statute use the least restrictive/least intrusive means

R:  This standard does not mean that a tpm regulation may burden substantially more speech than is necessary to further the govt’s legit interests.  Govt may not regulate expression in such a manner that a substantial portion of the burden on speech does not serve to advance its goals.”

Watchtower is substantially overbroad b/c it regulates substantially more speech than necessary to advance the gov’t goal of protecting fraud b/c people who aren’t selling anything have to sign up with the Mayor’s office.

3.

EX:  Denver said that you couldn’t have any protestations in downtown Denver on M-F, 8-6pm b/c Denver was a worker city where people would go to the suburbs at night

-standards were clear

-Problem is:  when you apply this ordinance to this concept, it is unconst under adequate alternative means prong

Here, it is getting the message to affluent Denverites who could use its affluence to help the homeless problems, no other adequate alternative means to get the message to them other than protesting during 8-6pm M-F

*This was an efficacious argument that the speaker cannot get to the audience.

Schneider p. 850 

•invalidated several ordinances that prohibited leafleting on public streets/places

-City officials have the duty to keep the streets open and available for the movement of people and property as long as legislation does not abridge the constitutional liberty to use the streets to impart information, the City may regulate the conduct of those using the streets; can’t stop traffic, etc.

-City wants to prevent litter on the streets (Court held this insufficient, the distributors were not the ones littering 

•Uncon b/c the ordinance would block the const liberty to use the streets to impart information

Cox v. New Hampshire note 3, p. 851 

•upheld convictions for 68 Jehovah’s witnesses for parading without a permit

-JWs marched without a permit and distributed leaflets

-licensing procedure was to afford oppty for proper policing and secure convenient use of sidewalks for citizens

(A municipality has the authority to control the use of its public streets for parades or processions.

Const b/c license does not seek to block the distribution of ideas

Procedural Considerations
a. Direct Attack – EX:  person has to apply for permit and be rejected and litigate that; person asserts that permit system is unconstitutional  

b. Collateral Attack – EX:  here, person just puts up a sign and gets fined and litigates  

-defend against fine liability is that the permitting system that you were supposed to use is facially unconst and thus you never had to use it

1. Facial Invalidity Attack

•Can collaterally attack if one did not apply or did apply and got rejected AS LONG AS the basis of the attack is facially unconstitutional

2. Discriminatory Enforcement:  applied and denied but not alleging that the statute is facially invalid

-How is this different from Poulos statute?  P was not allowed to collaterally attack b/c the statute was constitutional.  As such, it exists as a matter of law.

EX:  If Bud the Park Ranger discriminatorily applies the standard, then one has to litigate on other grounds other than facially unconst – sue on the denial using a direct attack.

3. Challenging Injunctions

-only use direct attacks

Walker exceptions in dicta:  (1) if the Court issuing the injunction lacked jrsdn; (2) if the injunction were transparently invalid or had a frivolous pretense to validity
The Unwilling Listener – the CO v. Hill anamoly
CO v. Hill
Before SCOTUS *Stevens opinion

Facts: CO statute regulates speech-related conduct within 100 ft of the entrance to any health care facility (i.e. abortion clinic), making it unlawful for anyone to knowingly approach another for the purpose of leafleting, soliciting, etc.

Issues: Is the CO statute constitutional?

R & A: upheld the statute b/c does NOT require speaker to move away from anyone passing by, doesn’t restrict the content of the message, but does make it difficult for people to give unwanted advice

(it is a traditional exercise of the States’ police powers to protect the health and safety of their citizens, justifying unimpeded access to health care facilities

(Statute places minor place restriction on a broad category of communication with unwilling listeners – and it was reasonable

Also protected:  Outside your own home and immediate surroundings - Frisbee
Analysis

ID what the state says is the harm it is trying to regulate/protect against

Here, it is the psychic trauma of being confronted with ANY message when a woman is having an abortion

-Hard case to see as a TPM b/c if psychic trauma is what is trying to be protected against, it sounds a lot like Skokie.

-What is the trauma?  It is not the particular msg that the protestors are trying to communicate.  The govt gets around this by saying that the harm occurs

-TPM b/c it’s not the message that the govt is protecting against, it is the act of being confronted at all

For TPM:  is it content-neutral?  Yes

Is it narrowly tailored?  The state is protecting against the health and safety of its citizens.  SC protected against unwanted communication as a substantial govtal interest sufficient to support a TPM restriction

In conclusion, might be a one of a kind case limited to this context.  BUT, it is at least one case where the right of privacy not to receive a message trumped the right of a person to receive the message.

XI. EQUAL PROTECTION
Source of the right = 


State govt:  14th A


Fed govt:   read into the 5th A due process clause

How to distinguish bt/wn SubDP, ProDP, or EPC?

SubDP challenge – where law substantially interferes with one’s autonomy to engage in certain behavior by imposing special burdens when one engages in that behavior:  the challenge made in a SubDP attack is to govt’s const right to impose special burden b/c the person has engaged in the behavior for which he/she claim the right to autonomy from govtal interference.  Such a challenge is made even when that law attacked applies to all.

ProDP challenge – law substantially interferes with one’s autonomy to engage in certain behavior by imposing special burdens when one engages in that behavior.

-NOT to the govt’s right to impose the burden under the circumstances provided for in the challenged legislation BUT RATHER

-certain procedures to enable the person to demonstrate conditions the law creates for imposing the burden are not present in the case

EP:  law creates some disparate treatment that “imposes special burdens or grants exemptions from such burdens or…confers benefits on some people but not others.

Disparate Treatment can be created in 2 ways

-most of the time, the disparate treatment will be (1) on the face of the statute (99% of EP cases); called de jure 

-get thrown into 4 strict scrutiny categories

(2) can also be in facially neutral statutes that have a disparate effect on certain groups, ie Wash v. Davis, Yick Wo case; called de facto

****Most students erroneously think statutes are facially discriminatory – slow down when interpreting whether the statute is facially discriminatory or neutral

*Remember Wash v. DC- all cops had to take the SAME test****

1. FACIALLY DISCRIMINATORY aka De Jure

EP challenge:

Problem:  law by its nature, creates classifications many times

All laws classify:


Progressive Taxation

Drinking alcohol

Gender classification

Racial classification – marriage, schools

Alienage classifications

Convicted felons can’t do certain things

Age

Illegitimacy

(distinguish which ones are constit and which ones aren’t

SOLUTION:  decide what level of deference is to be given to the judgments made by the legislative process to create certain classifications

Overarching RULE:  govt may never act with the object of harming a politically unpopular group (Moreno – p. 1152)

EX:  a statute discriminates against gays and the reason the state enacted them was to harm gays, it is unconstitutional

(VERY RARE that this happens – 3x in total

3 Levels of deference:  


1. (a) Strict, (b) Intermediate and (c) Rational Basis Scrutiny


2. The Challenge is understanding when, how, and why each is used

a. RATIONAL BASIS ANALYSIS

RULE: the law is const if creating a classification was a rational way of effectuating a legit govt interest


Rational:  telic


Govt interest:  Dukes says it is legit govt interest

-Post hoc rationalization is permitted – Leg need not articulate the reason

-any plausible reason is sufficient – Beach 

-Judiciary just has to come up with something:  Any means that are rationally related to achieving the legit end – Court may hypothesize how means deployed in the statute can achieve the end

-Underinclusive means are ok (Dukes)
-Overinclusive means are ok (Beazer)
WHEN:

Dukes:  “local economic sphere” (legislation regulating markets, specifically NO food-cart vendors)

Beazer:  personnel policy regarding recovering meth users

Beach:  social and economic policy regulations

ASK:  is this case a strict scrutiny case?  Is this a middle scrutiny case?  If no to both of these, it is rational basis


-higher levels of scrutiny are not appropriate

*Most of the cases are economic regulation cases

*Govt virtually never loses this rational basis test – the judiciary will mostly defer to legislative judgment

SEE Discussion on other suspect classifications.

SEE Discussion on Overarching principle.

b. STRICT SCRUTINY
-Some distinctions are immediately suspect requiring the most rigid scrutiny Korematsu

When?

Classificiations that are drawn upon inherently suspect distinctions: (Dukes)

1. race

2. religion

3. alienage*
4. national origin (Beach)
OR

-distinctions infringe fundamental constitutional right (textual, non textual) [called fundamental rights strand] Beach

How?  (Means used to achieve the end)

(must be a pressing public necessity

(means used MUST be the least restrictive means

WHY do we grant such strict judicial scrutiny to these questions?

-Some classifications so seldom are relevant to the achievement of legit state interests that such laws are “deemed to reflect prejudice and antipathy” Cleburne Nursing Home
-Losers are politically powerless

-The judiciary interferes b/c there is unlikely to be Legislative remedy 

-the self righting aspiration of democracy likely to malfunction due to the nature of the discrimination engaged in

(the hope is that there would be self-righting)

***With the possibility of Korematsu, the govt has never won.  It is an outcome determinative test.***

EX:

Korematsu

- FDR signed order to exclude persons on the west coast to insure against sabotage and espionage

-K is an American citizen convicted for remaining in San Leandro

RULE:  During war or other dire emergencies, reasonable race-based classifications are not unconstitutional.

**

Strict scrutiny was not applied:  there was a less drastic means – loyalty hearings

-They had loyalty hearings on Japanese people in HI and loyalty hearings on Germans in UK

(teaches us that liberty is an aspiration – a gift – that must be worked for

-once gov’t starts crying natl security, the protections begin to crumble

*** 

Are there other suspect classifications?  Probably not.  

Test for Future Suspect Classification:  “If these groups require unique protection from the majoritarian political process” (from Murgia cited at Cleburne)
Age?  NO – Murgia

Mental Disability?  NO – Cleburne
Illegal Aliens?  NO - Plyler
(HOW TO DECIDE

1. What is a “history of unequal treatment”?
a. Group historically “subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their abilities” – Murgia
b. Cleburne:  A “need for more intrusive oversight by the judiciary” needed when the group burdened has been subjected historically to “continuing antipathy or prejudice” BECAUSE then there is “little chance that improvident legislation will be rectified.”

2. Presence of some unpopular trait

a. Beazer:  heightened scrutiny given when classification is by “some unpopular trait or affliction likely to create or reflect a special likelihood of bias on the part of the ruling majority”

b. Trait that is the basis for the classification is “irrelevant to any proper legislative purpose” Plyler
Cleburne Living Center

TX city denied a permit for the operation of a group home for the retarded

Q:  Why was mental retardation not given this special treatment of strict scrutiny in Cleburne?

B/c there are vastly different types of mental retardation and the state needs to be flexible in this

-the past antipathy isn’t the basis for this strict scrutiny b/c Legs have addressed it

-group isn’t politically powerless

-Slippery slope:  SC also says that if they say yes to this group, it will be hard to say no to anyone else – short people, obese, etc.
**Mental Retardation and Gay Rights are not clear-cut rational basis – the refusal to accept the reason for the classifications, their refusal did not meet rational basis – they appear to be rational basis with an asterisk giving it higher scrutiny using the overarching principle rule.

If rejects this quasi-suspect, then go for:
(*Over-arching Principle case:  “a bare desire to harm a politically unpopular group”

Romer v. Evans states:  “classifications may not be drawn for the purpose of disadvantaging the group burdened by the law”

-reject every reason the gov’t presents

ALIENAGE Classification
Alienage discrimination:  is it suspect classification?


-history of unequal treatment - YES


-presence of some unpopular trait - YES

-Constit itself engages in alienage discrimination

BUT, there are subsets 

1. Political Function Exception:  

Sugarman:  ban of aliens from all civil service jobs (unconstit

BUT 

RULE:  “officers who participate directly in the formation, execution, or review of broad public policy perform functions that go to the heart of representative govt”

(in these situations, a state CAN engage in discrimination

EX:  elected positions within a state

-also appointed positions

-aliens CAN practice law In Re Griffiths
-can exclude aliens from the police force (Foley cited in Ambach)

-Can exclude them from being public school teachers (Ambach)

-can exclude from being probation officers (Cabell)

-BUT, can be notary public – but can’t in MD (Bernal v. Fainter)

Ambach Test to when bar alienage discrimination:

a. “Fundamental obligation of govt to its constituency” p. 1294

-

AND

b. “position cloaked with substantial discretionary power” p. 1295

(Notary public probably doesn’t qualify b/c notaries have no discretionary power, mostly administrative power

Why may a state require the political function exception of “substantial discretionary power”?

-There are better outcomes when the people who have the substantial discretion are citizens

-Those who are affected by the discretion will better accept it

-Better understand the substantial discretionary power to those who are cultured to it as citizens

Toll, Plyler¸ and Mathews
Toll:  MD statute that prohibited nonimmigrant aliens from instate UMD tuition with G-4 visas (employees of intl orgs and their immediate families)

•Preempted b/c “state regulation not congressionally sanctioned…impermissible if it imposes additional burdens not contemplated by Cg” p. 1297

-Here, Cg contemplated that G-4 visa holders be able to establish domicile in the state

-Plus, burden placed on G-4 visa holders by the MD rule is contrary to international treaties and executive agreements

Plyler
TX statute denied free public education to alien children 

UNCONST b/c: although illegals and their kids are not a suspect class and that status is not irrelevant to any proper legislative goal

-BUT, unconst b/c kids involved are not responsible for their parent;s actions and their education is important to the Nation

-Up to Cg to regulate immigration and foreign affairs – it undermines Cg’s authority to run natl affairs

Mathews
-alienage discrimination by the fed govt

-Constitutional to deny Medicaid benefits to aliens (even legal) unless they are permanent residents of the US for 5 yrs

-Aliens are protected by 5th A Due Process Clause BUT the fed govt may make alienage classifications through the federal power over naturalization and immigration

SEXUAL ORIENTATION Classification
Romer v. Evans
Facts: Statute prohibiting protected status of gays to any claim of discrimination, minority status, etc., effectively stating that gays cannot seek redress for discrimination

-CO claims that the statute does no more than deny gays special rights, and that they still have all the general rights of common law

Issues: Does invalidating laws that bar discrimination against homosexuals violate equal protection?

R & A: nothing special in the protections the statute withholds; these are normal protections that everyone else has

-it identifies persons by a single trait and denies them protection across the board by not granting them special equal protection status 

-the statute both burdens a fundamental right AND targets a suspect class, bearing no rational relation to some legit govt end

•A constitutional amendment barring laws that prohibit discrimination against homosexuals bears no rational relation to a legitimate governmental purpose and violates equal protection.

-also held unconst b/c the purpose of the statute was to relatively disable a particular group, the vote was directed out of animousity, thus invoking the overarching principle

*The way you purchase the right to apply the overarching principle is to knock out all the purposes put forth by the govt.  BUT govt is allowed to come up with post-hoc rationalizations if it is at all plausible.

-If you can prove that the purpose was to discriminate against the group that was burdened, then you’ve won the lawsuit

-how you prove it is to knock out as implausible all the reasons that the govt asserts

(If smells like suspect classification

-knock out all govt’s reasons as implausible

-then, assert invidious motive for a Romer-type victory as overarching principle

-Why no more suspect classifications?  That would mean that the govt would never win.

c. MEDIUM SCRUTINY
-Gender, (Illegitimacy) 

RULE (from US v. VA):  “Party must demonstrate an “exceedingly persuasive justification.”  The burden of justification is demanding and it rests entirely on the State.  

The State must show:

1.  “at least that the challenged classification serves important governmental objectives (ends are important) and 

2. that the discriminatory means employed are substantially related to the achievement of those objectives.”

a. The justification must be genuine, not hypothesized or invented post hoc in response to litigation.  

b. And it must not rely on overbroad generalizations about the different talents, capacities or preferences of males and females, i.e. no stereotypical assumptions about gender differences
c. Administrative convenience may not be used to demonstrate gender discrimination.  –Reed v. Reed
Frontiero v. Richardson:  SC invalidated a federal statute permitting males in the military to receive an automatic dependency allowance for their wives, but requiring females to prove that their husbands were dependent

-“classifications based on sex are inherently suspect and must therefore by subjected to close judicial scrutiny”

*Court came within one vote of classifying gender as suspect classification

(Govt just trying to make it easier for people to serve in the military

-Administratively more efficient to just give males the money, b/c assumption was that they would have dependent wives

-How do you know that?  Everybody knows that male officers have dependent wives but female officers don’t have male dependents

(built on stereotypical assumptions about female societal roles (unacceptable

Reed v. Reed:  Statute:  states mandatory preference for males over females to be administrator of an estate to lighten the load of the probate courts

(SC held that this arbitrary legislative choice violated equal protection

(Administrative convenience may not be used to demonstrate gender discrimination. 

-Here, it was efficient to choose the male according to the statute; no reason why choosing a male was more efficient at doing these things than women.  Instead of giving a test as to why men are better, they just fell back on the “everybody knows men are better at this stuff.”  It depends on an unarticulated stereotypical assumption on the abilities of women.  

*Per se rule of law:  if the justicification is administrative efficiency, this will not be a substantial govt interest Reed
-BUT govt won’t say admin efficiency

-You must say that govt is really doing it out of admin efficiency

Califano
“Mere rescucataion of a benign, compensatory purpose is not an automatic shield which protects against any inquiry into the actual purposes underlying a statutory scheme”

(the REAL objective MUST be the benign purpose

-govt not allowed to come up with reasons post-hoc

-look to legislative history and statutory structure to reveal if it was not enacted as compensation for past discrimination

In US v. VA case, VA set up 2 single-sex school

-VA argues benign purpose of gender discrimination to remedy past discrimination

-VA claimed that this benefits women who want a single-gender education

-SC says that VA is just adding a female institution b/c someone is complaining, thus it is post-hoc rationalization

(Look to Califano – it had never been an articulated reason until this litigation

Missippi Univ. for Women v. Hogan
Facts: MUW, the oldest public female college in US, denied H admission to its Nursing School b/c he was a male

-must ensure that women actually suffer a disadvantage that the legislation seeks to rectify – real purpose must be benign

(here, it wasn’t b/c women had no trouble getting nursing jobs

1. Reinforced the stereotype that women should be nurses, the caring professions

2. Excluding men would lower the wages for nurses

-Statistically, professions that are dominated by women, there is a suppressed wage rate that is associated with the fact that women are the ones who dominate the profession.  Once men join the profession, the wage rates rise.

(hidden financial penalty

Staten v. Staten
-female kids of deceased wage earners receive a monthly death benefit until 18; males receive one until they were 21.  

-WHY the difference?  Men need the money to go to college.  

-Unarticulated assumption is that women should just be in the home raising children – thus it is an unarticulated assumption of the talents, preferences, and capacities of women.  

(thus, it is unconstitutional

Weinberger:  SC held that SSA §402(g)’s payment to the wife, but not husband, of a deceased wage-earner with minors violated equal protection b/c it discriminated against women wage-earners 

(Facially, it looks like the woman is being helped

-BUT, in effect it’s a hidden penalty for women wage-earners

EX:  Roger and woman make some amount of money throughout lifetime.  One of Roger’s assets include the Social Security check if he dies.  Woman cannot depend on it.
LOOK OUT FOR HIDDEN PENALTIES FOR WOMEN when dealing with reverse-discrimination cases

BUT, the govt has won benign discrimination:  Schlesinger
Schlesinger v. Ballard:  upheld a fed statute providing the discharge of naval line officers who had not been promoted for 9 yrs for males and 13 yrs for females b/c women line officers had less opportunity for promotion than did their male counterparts and thus the longer period would provide ‘fair and equitable career advancement programs’  

•What about real differences bt/wn men and women?

Dothard:  upheld the exclusion of female prison guards from duty in “contact positions” in all-male prisons

-a woman’s ability to maintain order in a male max-security prison is reduced b/c she’s a woman; also risk that prisoners would assault her b/c they don’t see many women

(I AGREE

-as a relative strength device, it is not narrowly tailored – could have instituted a relative strength test

-women couldn’t fix their relative sexual attractiveness to males

Similarity to suspect classification:  

-history of unequal treatment

Difference:  females are not a minority; when a minority you have little political power; women have tons of money, and have the vote

-People proceed on stereotypical assumptions on the inabilities of women

-Undeniable biological differences – boobs, etc.

Is there a cultural animosity against women in the ways that there is a cultural animosity against other suspect groups?

(Not really.  Men and women get together for marriage & children

Gender is not a suspect classification, or just rational basis analysis (thus, it is middle scrutiny.

(Everything else is rational basis scrutiny

-essentially 6 cases of scrutiny that is higher than rational basis, otherwise, the govt will pretty much always win

2. FACIALLY NON-DISCRIMINATORY aka De Facto
-facially neutral = people are treated equally but the effect is that they are treated unequally

How are De facto differently analyzed from de jure?

De facto cases have discriminatory purpose; must demonstrate that the purpose in choosing it was to create discriminatory effect on the aggrieved party

2-Part Test:

1. Is the statute truly facially neutral or is it covertly (or overtly [if overtly, it’s facially discriminatory and de jure]) based on a suspect classification? p. 1188

-How do you do this?  If there’s no other plausible explanation for the state to do what they’ve done other than the purpose of discriminating based on gender

(If establish that the facial neutrality is really a façade to hide the real motive of discriminatory purpose when there is no other plausible explanation, that’s what they must have intended

EX:  In Yick Wo, there is no other explanation other than to discriminate against Chinese launders

EX:  Feeney:  there was a plausible explanation other than a desire to discriminate against women which was a desire to reward military service

-also argue in the alternative that the plausible purpose was unbelievable, but continue on to step #2

2. If a neutral explanation is “plausible” then the issue is whether there is other evidence to demonstrate that the real purpose, at least in part, was discriminatory?

TO decide this:  Arlington Heights
1. look at the historical background of the decision - may show invidious purpose

2. sequence of the events – particularly timing 

3. departure from normal sequence

4. substantive departure – factors normally considered important no longer are considered important

5. Statements made during legislative/administrative history – politicians running their mouths

6. mixed motive – burden on govt to show that same decision would have been made anyways, fn 21 Arlington Heights

(list is not exhaustive)

EX:  Even if the govt has an evil motive, govt must prove that they would have acted in that way anyways

EX:

Arlington Heights case:  AH’s refusal to rezone land to permit construction of racially integrated housing did not violate EPC
-legislative or administrative history would be relevant, including statements by members
-proven not racially motivated

Washington v. Davis
A test to measure verbal ability, vocab and reading and comprehension to become a cop, needed 40/80 and 4x as many Blacks flunked it

-Blacks challenged the test as violating equal protection

(Here, Test’s purpose is not to discriminate against Blacks as it is neutral on its face and rationally serves a purpose that gov’t is constitutionally empowered to pursue

-whites flunked it too

Yick Wo v. Hopkins

SF ordinance made it unlawful to operate a laundry without the consent of the Board except in brick/stone bldgs

-YW, a Chinese who had operated a laundry for 22 years, had certificates from the Fire and health authorities, but was refused of consent by the Board

(Though the law is fair on its face, it is applied by the authority with an unequal hand so as practically to make unjust and illegal discrimination, thus is de facto EPC
XII.  Interference with interstate travel -- durational residency requirements

What is a durational residency reqmt case?  Must be a resident for a duration

I:  Is this durational residency reqmt const?

R:  Take Maricopa Hospital, Shapiro, Sosna, Dunn 
•Durational residency reqmt is unconst (and gets strict scrutiny) when it penalizes interstate travel

AND it penalizes interstate travel when it forces you to:

A. forego a necessity of life 
1. Shapiro:  3 states have statute that denies welfare to residents who have not resided in their state for at least 1 yr

(Held that there is no need for this waiting period

2. Maricopa Hospital:  -SC invalidated an AZ statute that required one yr’s residency in a count for people to receive nonemergency med care at county expense (violates EPC b/c medical care is a basic necessity of life and thus the state has not met the burden of justification

OR

B. Forego another Fund const right

1. Dunn – right to vote

-In Sosna, had to forego your right to divorce – it doesn’t fit as it is not a necessity of life and not a fund const right – just not consistent with the Rule, thus it was upheld

- Martinez is not b/c it only says you had to be a resident of the county in which you went to school.  

•Distinguish from bonafied residency cases

Bonafied residency case:  the state says that in order to receive a benefit, one has to be a resident of the state

-Doe v. Bolton:  p. 1379:  bonafied residency case to get an abortion in GA under Art. 4 P&I theory, not durational residency

-McCarthy – the reqmt that Philly firefighters live in the City doesn’t violate the right to travel

(no duration involved, so it’s bonafied residency case ( look to P&I

XIII. Discrimination Against the Poor

Const guarantees the individual a shield to protect the individual against certain actions engaged in by the govt BUT does not require the govt to affirmatively come to anyone’s aid

(NO csal right to welfare - Dandridge

(NO right not to starve, minimal housing, police force 

(there is a right to abortion, but govt doesn’t have to fund it; there is a right to travel, but govt doesn’t have to fund it

San Antonio Ind. School Dist. v. Rodriguez

Facts: Mexican-American parents sue as a class action on behalf of minority school kids who are poor and reside in school districts with a low property tax base challenge TX’s system for financing TX public education

-TX distributes its public school money based on each district’s relative taxpaying ability – high-paying counties get more money

Issues: Does a public education funding system that spends less per student in districts with less taxable property violate equal protection?

R & A: -poorest families are not necessarily clustered in the poorest property districts

-lack of personal resources has not occasioned an absolute deprivation of the desired benefit – or – just b/c you’re poor, doesn’t mean that you don’t still receive a public education

-Rs also assert a nexus between speech and education, claiming that the right to speak is meaningless unless the speaker is capable of articulating his thoughts intelligently and persuasively; ditto with right to vote

-SC Justices should defer to the state when it comes to disburse state and local tax revenues and has admonished interferences with state fiscal policies under the EPC

•The right to a public education is not a constitutionally guaranteed fundamental right; therefore, laws affecting that right are subject only to a rational basis test.

-TX could not have won if you could have proved overarching principle – reason that TX did this was out of animus toward poor residents and could prove it, TX would lose

-this is a make efficacious argument – must call this right make efficacious in order to enjoy the right of free press, etc. b/c need education for this

(maybe fund const right to minimum education, but not argued here so not proven

Plyler v. Doe

SC held that a TX statute denying free public education to illegal alien children violated EPC, BUT reiterated that there is no fundamental right to education

Maher v. Roe
SC held that CT’s refusal to provide Medicaid funding for elective 1st trimester abortions does not violate EPC, even though it gives Medicaid funding for medically necessary abortions and childbirth costs

-the Cs imposes no obligation on states to pay for such elective medical costs

-the State has an unquestionably strong and legit interest in encouraging normal childbirth and subsidizing the costs incident to childbirth is a rational means of encouraging childbirth

-the case involves no discrimination against a suspect class as a poor woman desiring an abortion does not come within the limited category of disadvantaged classes so recognized by case history

-CT regulation places no obstacles – in the pregnant woman’s path to an abortion

-there is a basic difference between direct state interference with a protected activity and state encouragement of an alternative activity consonant with legislative policy
Harris v. McRae
Federal statute limits the federal funding of abortions under the Medicaid program to those necessary to save the life of the mother and other exceptional circumstances

-SC found no constit violation

-the principal impact on the statute falls on the poor

-there is not a constit entitlement to the financial resources to get an abortion b/c wealth is not a suspect class

(thus, rational-basis standard of review and it is rationally related to the legit govt objective of protecting potential life

XIV. STATE ACTION
•delineated from 14th A and 42 USC 1983

-14th does not regulate private action, only state action

-THUS, the enforcement clause of the 14th A only permits Cg to regulate state action

-must have jrsdn and private right of action to sue

-the constitutional provisions are not self-enforcing – just b/c 14th A guarantees Equal protection doesn’t mean that you can just cite it

-b/c it’s not self-executing doesn’t mean that one can simply go into Court

(creates a cause of action that prohibits deprivation of a federal statutory or constit right under the color of state law

•The question arises:  when is a lawsuit a lawsuit over a deprivation of rights under color of state law? 

-Obviously when Ds are state officers, it is a non-issue.  State officers in their official capacity by definition, act under color of state law

Q:  Is it ever possible for a private actor (corp, restaurant) to deprive your client of some interest and have that deprivation to be characterized as under color of state law? 

aka-Was it a state action?

Short answer:  Yes, it’s possible if the private behavior is “fairly attributable to the state”

Which ones qualify for having private action seen as “fairly attributable” to the states?

Jackson case

Fairly attributable when there is a ‘sufficiently close nexus’ bt/wn the private action and the action of govt

-If yes, you have state action; if no, no state action

4 Possibilities:  

1. Govt regulation – Yes/No 

2. Govt funding - Never

3. Performing a public function – Yes/No

4. Joint participation bt/wn private entity and govt – Yes/No

1. Regulation

Yes.  

a. Challenged Behavior in the 1983 action is required by the govt

b.                                                                      Coerced                   

c.                                                                      Imprimatur of the govt (put its weight behind the regulation); requires consideration and approval

d.                                                                      Influenced

-don’t know the exact parameters of this ‘influenced’, but it’s there; maybe a lighter version of coerced

No

a. Massiveness of the regulation is not dispositive

EX:  Private airline says no Arabs can fly on their airline.  Based on this, no constitutional violation has occurred.  But if airline is required to have their rules approved by US, then the discrimination has been considered and approved by the US and there is a state action.

2. Funding

Yes 

No – Funding in of itself does not create a nexus

EX:

Polk:  Can action of Public Defenders be considered state action?

(100% funded for govt wasn’t held to be enough for state action

Blum:  Can nursing homes? 
(90% funded by govt wasn’t held to be enough

-Burger/Rehnquist Courts gave big businesses a pass, making the distinction that things need to be kept private in order to preserve the capitalistic system

(Thus, funding per se is not a basis for state action

3. Performing a Public Function

Yes

-if “traditionally and exclusively the prerogative of the state” 

No:  every other thing is a No

No one has ever won b/c it did not satisfy the conjunctive test, ie schools used to be the prerogative of private institutions

Things that can pass the conjunctive test:

1. Elections

2. Private prisons – will be a major issue

3. Tax collection

(not a whole lot of these

4. Joint Participation

Yes

1. “But For” Test

-if can meet the ‘But for’ test, then you get it:  But for state participation, the scheme could not have been affected, there is state action

2. Burton
-parking authority needed to build a parking garage

-in this one, there was a restaurant as part of the garage and leased it out as a private entity

-govt ran the garage and depended upon the proceeds from the restaurant to help pay off the bonds to patronize the restaurant – a symbiotic relationship

-restaurant engaged in racial discrimination – govt did not approve it, but benefited from it

3. Brentwood – something about entwinement??  (Doesn’t make sense, so don’t worry about it)
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