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                                                                                                             Con Law Outline


The Nature and Sources of the Supreme Court’s Authority

I. Intentions of the framers

a. Separation of powers

i. Executive

ii. Legislative

iii. Judicial

b. Federalism

i. Federal govt

ii. State govt

c. Worried about factions

i. Faction = fraction of the population

ii. Worried that majority would make a decision that was not good for the whole

iii. Worried about pure majoritariansim – with such it would be easy for majority to impose its will on minority

iv. Worried about the emergence of bad powerful single leader or group of leaders

II. Powers

a. Power is divided up, so it is necessarily limited – creates gridlock

b. Power of Congress (make)

i. Tax

ii. Borrow money

iii. Regulate commerce

iv. Naturalization and bankruptcy

v. Coin money

vi. Punish those that counterfeit

vii. Establish post offices and post roads

viii. Award patents and copyrights

ix. Set up courts

x. Define and punish felonies on the high sea

xi. Declare war

xii. Raise and support armies

xiii. Maintain a navy

xiv. Rules for govt and regulate land and naval forces

xv. Call for and organize a militia

xvi. Authority over places acquired

xvii. All laws necessary and proper for carrying into execution these powers and other powers vested by the constitution

c. Power of the President (execute)

i. Executive power – to execute the laws

d. Power of Judiciary (decide)

i. Judicial review (established by Marbury v. Madison)

1. Can review laws of Congress

2. Can review acts of the President

3. Can review state actions

III. Judicial Review – federal implications

a. If SCOTUS identifies a conflict btwn a const’l provision and a congressional statute, the Court has the authority to declare the statute unconst’l [Marbury v. Madison (Marshall) N3-9 B3 (§ 13 of the Judiciary Act of 1789 provided that SCOTUS would have jurisd to issue writs of mandamus to persons holding office under the authority of the U.S., but it was concluded that this Act was in conflict with Article III § 2 which grants SCOTUS original jurisd only in cases affecting ambassadors, other public ministers and consuls and those in which a state shall be a party)]

i. Tidbits about Marbury
1. Textual argument

2. Loses b/c he goes to the wrong court

3. Doesn’t seem to assert a COA, sues for mandamus (remedy)

4. Marshall says Marbury has a good COA, which is weird b/c usually court decides jurisd first, then substance

5. Marshall cites no authority for what he does

6. He could have said delivery problem – signed, sealed, but not delivered

7. Marshall was sec of state for Adams (Federalists), he didn’t deliver Marbury’s commission, Madison is now sec of state under Jefferson (Jeffersonians)

8. Marshall left out a part when he quoted Art III §2

a. “with such exceptions, and under such regulations as the congress shall make”

9. Can judiciary order around a cabinet officer?

a. Marshall says is okay b/c this is a legal duty of the sec of state, not a discretionary matter ordered by the President

10. Court focuses on who gets to decide, not whether constitution is law or not

ii. Reasons Marshall gives for establishing judicial review

1. Powers of legislature are defined and limited in a written constitution

a. Attack:  just b/c there are limits doesn’t tell us who decides what limits are

2. W/O judicial review the checks on the Congress in the constitution would be absurd

a. Absolute power corrupts absolutely

3. Court is better able to make this decision b/c not popularly elected

4. Possible abuse of power in allowing Congress to set its own limits

a. Attack:  but people could remove them by not re-electing them if they do bad things

b. Attack:  but if give the power to the judiciary, it may get too much power

5. Duty of judiciary to say what the law IS, natural that they should be able to interpret it

a. Marshall speaks of constitution as a LAW that must be reconciled with others

i. Justification for saying that the constitution is law is that it says, “shall be the supreme law of the land” 

6. Judicial power extends to all cases arising under the Constitution – textual

a. Attack:  there are many cases involving the constitution that do not require judicial review (ie. 4th amend exclusionary clause)

7. Ridiculous things could happen w/o judicial review – Congress could pass many inconsistent laws

8. Oath requirement that SCOTUS take oath to uphold the constitution

a. Attack:  so does Congress

9. Constitutional Convention – pretty clear that framers assumed there would be power of judicial review

iii. Problems with judicial review

1. Counter majoritarian principle – justices not popularly elected – un-elected persons making decisions

IV. Judicial Review – state implications

a. SCOTUS may review the constitutionality of state court decisions [Martin v. Hunter’s Lessee N9-11 B68 (whether a VA statute conflicted with a federal treaty, rejected VA’s challenge to the constitutionality of §25 of the Judiciary Act which gave SCOTUS power to review the final decisions of highest state courts rejecting claim based on fed law)]

i. Sovereignty argument is rejected

1. Need for uniformity of laws

2. Constitution cut state sovereignty in other ways, no reason for judiciary to be treated differently

b. Reliance on textual reasons – SCOTUS has jurisd of ALL cases that arise under the constitution, doesn’t matter what court they come from [Story, Martin v. Hunter’s Lessee]

c. SCOTUS may review constitutionality of state criminal cases [Cohens v. Virginia (Marshall) B71]

d. SCOTUS interpretation of constitution is binding on state legislatures and executive and judicial officers [Cooper v. Aaron (Marshall) N9 B24 (Arkansas officers claim that they are not bound by desegregation order from Brown v. Bd, held:  SCOTUS has binding power over the states, also must follow SCOTUS precedent)]

V. Congressional Control of Federal Jurisdiction

a. Checks on judiciary

i. Congress sets size, calendar and budget

ii. No enforcement power

iii. Constitutional amendments

iv. Impeachment power

v. Selected by president and confirmed by senate

vi. Can only deal with problems brought to it

vii. Congress can strip its power

b. Congress can put limitations on the court’s jurisdiction [Ex parte McCardle (Chase) N12-13 B75 (congress took away SCOTUS jurisd to hear appeals of habeas during pending case)]

i. It appears that the Court will give narrow view of what is limited when congress acts to strip SCOTUS power [Ex parte Yerger N12 B77 (able to invoke original jurisd of SCOTUS for habeas case)]; [quote from opinion “the act of 1968 does not except from that jurisd any cases but appeals from circuit courts under the act of 1867, it does not affect jurisd which was previously exercised”]

ii. Constitution gives congress the power to make “exceptions” to SCOTUS authority of appellate review (didn’t invoke in Marbury, but we aren’t sure if it was an exception in that case, also it was original jurisd, in McCardle, congress was definitely making an exception to the Court’s jurisd)

c. Congress does not have unlimited power to tamper with SCOTUS appellate jurisd

i. Exceptions must be neutral, must deal with class of cases, not individuals [U.S. v. Klein N14-15 B78 (man wanted compensation for abandoning property during civil war, could only do so if could satisfy loyalty requirement, he won below b/c could prove this with pres pardon, before case goes to SCOTUS congress passes a new statute that pres pardon will show non-loyalty, struck statute as unconst’l)]; [McCardle was okay b/c it was neutral – applied to cases filed by govt too]

ii. Due process

iii. 10th amendment

d. Internal restraints and external restraints

i. Internal – traceable to art III

1. Hart – the exceptions power of congress cannot be exercised in a way that would interfere with the “essential” or “core” functions of the Court (hypo:  if congress said that SCOTUS could hear no first amendment cases, Hart would say this is not okay b/c it interferes with a core function of the court)

2. Wechsler – rejects argument that any alteration of appellate jurisd motivated by hostility to the decisions of the courts are prohibited

3. Amar – focuses on “all” used to describe cases involving fed question, admiralty or public ambassadors, says these should not be excepted, says that others may be excepted b/c do not contain the word “all” – controversies where U.S. is a party, controversies btwn states, btwn state and citizen of another state, btwn citizens of different states

ii. External – derived from const’l provisions other than art III

1. Gunther – only worries about external restraint that singles out a particular group (hypo: if congress said that SCOTUS could hear no first amendment cases, Gunther would be okay with that b/c it doesn’t really take away an external restraint, lower fed courts or state courts could hear the case, just not SCOTUS, doesn’t actually punish the actual exercise of speech)

e. Considerations on whether the exception will be okay 

i. From which courts does the statute limit jurisdiction – does it leave a forum for resolution

ii. Uniformity

iii. What is limited by the statute

iv. If statute restricts certain classes is it done neutrally or in a specific way 

v. Examine internal and external constraints 

f. Jefferson’s view – each branch is independent

i. Can rule on constitutionality in its own sphere

1. These may overlap though (D in SCOTUS case upholding rights of that D may be same D as president wants to take those rights away from)

National Powers and Local Activities

I. Federalism

a. Federal govt and state govts co-exist

b. Justifications for federalism

i. Diversity – some areas have different views, important to allow control of policy in own region

ii. Experimentation – states as test tubes

iii. Protection from arbitrary majoritarianism

iv. Greater degree of citizen participation

c. Federal govt has only those powers expressly enumerated in the constitution

i. Court has used text, history and structure to find implied national powers [McCulloch v. Maryland N16-20 B86 (Congress established the 2nd bank of the U.S., wanted a branch in Maryland, Maryland put a tax on all banks not chartered by the states, state court ordered the bank to pay, appeal to SCOTUS – wouldn’t have appeal to SCOTUS if Martin v. Hunter’s Lessee had gone the other way, held the tax unconst’l, held that congress had the power to create the bank and the state does not have the power to tax it, power to create the national bank is necessary to carry out the enumerated power of the national govt to “raise revenue”)]

1. Textual arguments

a. Meaning

i. Necessary and proper clause means “convenient and appropriate” NOT “absolutely and indispensable”

ii. Also, if necessary means indispensable then the use of “and proper” is surplusage

b. Context

i. Other clauses 

1. Another clause says “absolutely necessary,” this one doesn’t, so it isn’t the same

ii. Constitution as a whole

1. The necessary and proper clause is a grant of power, not a limitation on power, b/c of its location, with other grants of power

2. Structural arguments

a. Would be a splendid bauble if constitution gave power without a way to exercise it

b. Need flexibility b/c are dealing with big responsibilities

c. Remember that this is a constitution we are expounding – would be too long if enumerated every issue that may arise

3. Historical arguments

a. George Washington supported the need for a federal bank

b. First congress passed an act creating a national bank

i. Most framers were in the first congress, so it must be const’l, they know what the constitution stands for b/c they made it, so they can make const’l laws

c. Doesn’t mention that the framers considered putting in the constitution the power to create corps b/c they were afraid the states wouldn’t ratify it b/c they would fear the U.S. would set up a national bank

ii. If Congress acts under a pretext, then the court has the power to strike it down – if under the pretext of exercising its powers, passes laws for the accomplishment of objects not entrusted to the govt

1. Law is okay if it is really calculated to reach objects entrusted to the govt

2. Means must be really calculated to execute something within powers

iii. States cannot destroy powers of the federal govt

1. Structural argument

a. Taxation without representation is tyranny

i. Whole nation is taxed and no non-Maryland people are in the Maryland legislature to protect interests – potato theory (if you can identify a surrogate it is okay – like if Maryland had taxed all banks, chartered by the state or not)

1. Leg process is not working well, so there is a strong justification for greater judicial intervention

b. Power to tax is the power to destroy

i. If states had the power to tax the national bank they could destroy it and it would be silly for the constitution to have ever created the power in the first place – supremacy issue

II. Federal limits on the scope of state power

a. States cannot interfere with qualifications of national legislators [Term Limits (Stevens) N20-23 B 107 (Arkansas passed a constitutional amendment to restrict candidates for congress to term limits, the nat’l govt has to power to determine qualifications for reps and senators by the qualifications clause, state only has power to regulate time, manner and place of elections, Arkansas’s amendment held unconst’l)

b. Factors for consideration to see if the fed limit on the state is const’l

i. States can only reserve powers they had previous to the constitution (there were no fed legislators before constitution)

ii. Must separate acts of the people from acts of the state
1. States cannot interfere with the representation of the people (does so by limiting their choices)

a. The right to choose members belongs to people as a whole, not to the individual states

b. People have a right to vote for who they want

c. Elections should be open to all persons of merit (who meet qualifications in qualifications clause)

iii. Kennedy would say, laws protect the individual rights from state intrusion, link btwn individual and nation cannot be severed by state action (concurring, Term Limits)

iv. Thomas would say, when the constitution does not speak expressly or by necessary implication, the fed govt lacks the power and the states enjoy it – so adding qualifications to the merely minimum requirements (dissenting, Term Limits)

v. Cannot do indirectly what you can’t do directly (In Term Limits, Arkansas tries to argue that this is just a ballot restriction, court rejects it); [Cook v. Gralike (Stevens) N22-23 B116 (Missouri adopted amendment to their state constitution to indicate next to candidates names if they were not in favor of term limits, held unconst’l, went beyond state power to regulate time, manner and place of elections)]

The Commerce Power – channels of commerce, “in” commerce, effecting commerce

I. Article I § 8

a. Functions

i. Source of congressional authority

ii. Limitation on state legislative power

II. Development of the commerce power

a. Broad scope of CP – Congress can regulate all commerce which concerns more states than one – it must be among the several states [Gibbons v. Ogden N 24 B120 (Ogden had a monopoly from NY, Gibbons had a federal license, NY enjoins Gibbons from operating his ferry, held that NY cannot regulate this)]

i. Commerce = navigation (Marshall says, “all of America knows navigation is commerce”)

ii. Completely internal commerce of a state is reserved for the state, but commerce power does reach to commerce that affects states
III. Early economic regulation

a. Manufacturing is not commerce [E.C. Knight (Fuller) N25 B122 (sugar monopoly case)]

b. Operations substantially affecting commerce are within the CP, even if they are conducted completely within one state [Shreveport Rate Case (Hughes) N25 B124 (regulation of rates, company was charging more for trips btwn cities within TX that are further apart than to travel a shorter distance btwn 2 cities, one in TX and the other in Louisiana, allowed)]

i. Want to stop discrimination which discourages interstate commerce

c. Operations in the stream of commerce are within the CP, even if sales and purchase are wholly within a single state [Swift N25-26 B125 (stockyard case)]

IV. National police power regulation

a. CP includes the power to regulate things in transport (shipped) [Champion v. Ames (Harlan) N26 B126 (lottery case, with purposeful argument this should not have been upheld as valid law, but with plain meaning, it is in fact interstate commerce)]

i. Super bootstrap theory – Congress can pass laws necessary and proper to carry out the commerce power (if lotto tickets are never mfg’d (normally can’t be regulated with CP) they will never be transported (can be regulated) across state lines)

1. Bootstrap theory – must have law for interstate commerce, then can pass law affecting intrastate commerce to ensure that interstate law is carried out

b. Articles which are outlaws of commerce may be seized where found, denying them the facilities of interstate commerce [Hipolite Egg (McKenna) N26 B127 (bad eggs seized under the Pure Food and Drugs Act)]

c. When product shipped across state lines is not itself evil, no CP [Hammer v. Dagenhart (Day) N27 B 128 overruled by Darby (Congress attempted to prohibit items made from labor in violation of the child labor laws from interstate commerce, no CP here b/c the item (furniture, etc.) was not itself the evil, it was the labor which occurred completely within a state)]

i. Strong dissent against this view (Holmes)

1. States have power to do as they please within their state lines, but when they seek to send their products across state lines, they are no longer able to do as they please, congress may carry out its views of public policy, no matter what the indirect effect may be on intrastate activities)

V. New Deal and the commerce power

a. Legislation must not be under the pretext of helping commerce [RR Retirement v. Alton N27 B131 (attempt to pass legislation that would compensate workers, said it was to help commerce)]

i. Remember pretext of McCulloch (can’t say law is pursuant to some power if it is only tangently related)

b. In order for CP to allow for regulation of intrastate activities, must have a direct effect on interstate commerce [Schechter Poultry (Hughes) N27 B131 (company sold chickens locally, but violated wage/hour/trade laws of NIRA (codes of fairness), court rejected govt’s arguments that the activities were in the stream of commerce and that they affected commerce)]

c.  Production of goods cannot directly affect interstate commerce [Carter Coal (Sutherland) N27-29 B133 (regulation of max hours/min wage rules and min/max price rules, wage rules are unconst’l b/c they go to a part of the production (Knight problem), do not have to decide price rules b/c one part is unconst’l so it all falls)]

VI. Increase in Congressional power – modern trend

a. Three theories

i. Expanded substantial economic effect theory

1. Multi-state network and presence of unions may lead to finding of CP [Jones & Laughlin Steel (Hughes) N28-29 B137 (NLRB’s attempt to prevent J&L from engaging in “unfair labor practices” by discriminatory firing of employees for union activities)]

2. After J&L it was wondered whether the regulated activity’s effect on interstate commerce even had to be “substantial” – in fact, the effect does have to be “substantial” [Lopez (Rehnquist) N31 B149 (gun free school zones)]

a. Tidbits of Lopez
i. Last time congress struck law exceeding commerce clause was in 1936, this case was in 1995

ii. Majority says need some limits on CP or congress will be able to regulate anything, distinguish btwn econ and non-econ activity

1. Cites Wickard v. Filburn as good law

iii. This case involves two big areas traditionally left to states – education and crime

iv. Dissent (Breyer) argues for a rational basis test for finding a nexus btwn law and regulating commerce

3. Affecting commerce test was developed to define the extent of Congress’s power over purely intrastate commercial activities that have substantial interstate effects, if the focus is on the interstate activity itself, then affecting commerce test is not applicable [Robertson v. U.S. N38 HO (drug dealer who had invested drug-sale profits in Alaskan gold mine convicted under RICO for placing proceeds from drug sales into an enterprise which is engaged in, or the activities that affect, interstate commerce, upheld the law)]

a. The ability to regulate things in commerce exists apart from affecting commerce (in Robertson showed that sought workers from out of state, brought them in to work in the mine, took gold from the mine out of the state; directly engaged in the production, distribution or acquisition of goods and services in interstate commerce

b. Use of something in interstate commerce does not include using in one’s home [Jones v. U.S. N37 HO (Ginsburg) (federal arson law does not reach owner-occupied residence that is not used for any commercial purpose)

i. Traditionally local criminal conduct is not a matter of federal enforcement

ii. Ambiguity concerning the ambit of criminal statutes should be resolved in favor of lenity

iii. Unless Congress conveys its purpose clearly, it will not be deemed to have significantly changed the fed-state balance

ii. Aggregation theory 

1. If, in the aggregate, an activity would have a substantial affect on interstate commerce then it falls under CP [Wickard v. Filburn (Jackson) N30 B142 (farmer penalized for growing wheat for his own consumption, violating statute on growth quotas)]; [Perez (Douglas) B148 (statute outlawing loan-sharking)]

2. Court would not adopt a categorical rule against aggregating the effects of any non-economic activity
a. Can’t broadly regulate violence against women, even with extensive findings [Morrison (Rehnquist) N34 B166 (violence against women act)]

iii. Expanded “commerce-prohibiting” protective technique
1. Can’t ship goods made in violation of the labor laws in interstate commerce [U.S. v. Darby (Stone) N29-30 B140 overrules Hammer v. Dagenhart (statute regulating wage/hours and prohibiting shipment of lumber made in violation of these regulations)]

a. Congress may choose a means adapted to attain a permitted end

b. Super bootstrap theory – prohibiting mfg to prohibit movement

i. Darby involved 2 prohibitions

1. Producer can’t ship goods made in violation of wage and hour nat’l laws

2. Can’t employee workers to ship goods that are made by violating the nat’l laws even if those goods never end up in interstate commerce

ii. Second law passed to make sure first law is followed 

2. Want to suppress unfair competition b/c this affects interstate commerce (essentially the Holmes dissent from Hammer)

VII. 10th Amendment and commerce power

a. SCOTUS is willing to read fed statutes narrowly if it perceives impingement on things states usually control

b. Congress cannot infringe on the traditional and integral govt functions of the state [National League of Cities v. Usery (Rehnquist) N36-37 B173 overruled by Garcia (attempt to make federal min-wage and overtime rules applicable to state and municipal employees)]

1. Three-part test for deciding if a regulation imposes on integral govt functions (as stated in Hodel)

a. Showing that the challenged statute regulates the “states as states”

i. It is okay to regulate individuals, just can’t impose upon the states themselves

b. Showing that the regulation addresses matters that are indisputably attributes of state sovereignty

i. Providing public services (NLC)

c. Showing that the states’ compliance with the federal law would directly impair their ability to structure integral operations in areas of traditional governmental functions
i. States ability to administer the public law and furnish public services (NLC)

c. If a regulation would be valid if applied to a private party then it is also valid as applied to the state [Garcia (Blackmun) N37 B175 overruling NLC (subjecting a municipal transit authority to the min-wage and overtime requirements of the FLSA)]

i. Should use procedural safeguards inherent in the structure of the federal system, not judicially created limitations on fed power (NLC test)

1. Where the political process fails then some judicial intervention might still be appropriate

a. The political process must operate in a defective manner to invoke the 10th amendment, need to show that the state was deprived of a right to participate in the national political process or that it was singled out in a way that left it politically isolated and powerless [SC v. Baker (Brennan) N38-39 B178 (fed income tax could be imposed on interest from bearer bonds issued by the state, SC claimed that congress made un uninformed vote relying on incomplete information

b. There may be a problem when a state’s individuals’ interests are not heard

d. CP applies if the law does not require state officials to assist in the enforcement of fed statutes regulating private individuals, but regulates the states themselves [Reno v. Condon (Rehnquist) N41-42 B195 (fed law limiting the commercial vending of personal data by the states – Driver’s Privacy Protection Act, admits that there is a small burden on the states with this regulation]

e. Federal law cannot force state enforcement [NY v. U.S. (O’Connor) N39-42 B179 (Low-Level Radioactive Waste Policy – attempt to force states to make arrangements for disposal, if state did not arrange for disposal then the state would “take title” of the waste and would be liable for damages in connection with disposal of the waste)]

i. What congress can do – fed govt can either regulate individuals directly or provide the states with a valid choice, but cannot force states to regulate individuals, can regulate states directly

1. Preemptively take over the entire field

2. Attach conditions to the receipt of fed funds

3. Conditional pre-emption – offer states the choice of regulating by fed standards or have state law pre-empted

4. Tax

5. Direct fines

ii. Governmental accountability, if voters do not like the law they will blame state, not national govt (this is O’Connor’s concern in NY v. U.S.)

iii. Can require state courts to enforce national laws [Testa v. Katt N40 B193, 195]

f. Federal govt cannot compel state or local officials to perform federally-specified administrative tasks [Printz v. U.S. (Scalia) N39-42 B186 (under the Brady Bill the law ordered local law enforcement officials to conduct background checks on prospective purchasers until a national computerized system for doing these checks could be phased in)

i. It is okay to regulate individuals directly (law to prohibit selling guns to convicted felons is okay)

g. Cannot force state to move its state capital [Coile]

VIII. Civil Rights and commerce power

a. Test is whether the activity regulated involves more than one state and has a real substantial relation to the nat’l interest [Heart of Atlanta Motel B146 (refused room to blacks)]

i. Only requires a rational basis for finding that the activity in the aggregate affects commerce

ii. Official findings not required

iii. Racial discrimination impedes interstate commerce, restricts minority interstate travel, which represents a larger national problem when aggregated [Katzenbach v. McClung B146 (Ollie’s BBQ discriminated against blacks)]

IX. 11th Amendment and commerce power

a. Cannot abrogate state sovereign immunity by acting under CP [Seminole Tribe N42 B198 (Indian Gaming Regulatory Act purported to provide tribes the ability to sue states if the state did not negotiate in good faith)]

i. The law cannot grant jurisdiction over a state that does not consent to be sued

ii. Extended to state courts [Alden v. Maine (Kennedy) N42 B199 (Maine state probation officers seeking damages for state’s failure to pay them overtime compensation under the FLSA)]

1. Not derived from 11th amendment (only limits the exercise of federal judicial power)

2. Derived from the constitution’s structure and history – states’ immunity from suit is a fundamental aspect of the sovereignty which the states enjoyed before the ratification of the constitution and which they retain today

iii. May end up with a right without a remedy, too bad

b. The 11th amendment applies not only to cases within the diversity jurisdiction but also to cases within the fed question jurisdiction of the fed courts 

i. Exceptions

1. Can sue state official [Ex parte Young (N43 B197 (state official sought to enforce an unconst’l state law)

a. Cannot get money damages, only injunctive relief

b. Based on rationale that D is not really the state, but rather the official, acting beyond his const’l authority

2. Can abrogate 11th amendment with § 5 of the 14th amendment (EP) [Fitzpatrick N43 B197]

3. Suits brought by U.S.

a. Not sure if qui tam action qualifies under this exception [Vermont Agency of Natr’l Resource v. U.S. N43 HO (under False Claims Act a realtor may bring a qui tam action, realtor and govt share the damages award; here brought suit against a state agency, held that state agency is not “person” under the FCA, never reached qui tam question)

i. State is not a person b/c

1. Sovereign does not include a person

2. If congress intends to alter the usual const’l balance btwn states and fed govt, it must do so unmistakably clear in the language of the statute

3. Statues should be construed so as to avoid difficult const’l questions

4. Congress may abrogate the states’ constitutionally secured immunity from suit in fed court only by making its intention unmistakably clear in the language of the statute [Atascadero State Hospital v. Scanlon B197]

a. This does not work if it is under the commerce clause
5. Municipalities and companies are not barred by immunity (Court has distinguished municipalities and companies from states)

6. States can waive sovereign immunity

Taxing and Spending Power – Congress may spend for the general welfare, it may tax for the general welfare, but it may not regulate for the general welfare

I. Taxing power (art I § 8)

a. If the tax is really a penalty then it will not be upheld [Bailey v. Drexel Furniture (Taft) N45 B206 (imposed a tax on profits of employers who used child labor)]

i. There is no per se rule against taxes that impose a heavy burden, but it must be a tax

1. In Bailey the tax was found to be a penalty b/c

a. Not proportional – no proportional payment relating to the percentage of child employees

b. Scienter requirement – employer must knowingly depart from prescribed course of conduct (looks like mens rea in criminal statute)

c. Not sent to treasury – tax collected by dept of labor

d. Motive is not to raise revenue

i. The court has upheld taxes that did not raise revenue, but under both cases there was another ground under which Congress could regulate

1. Acting under N&P clause and § 8 power to coin money, also was challenged for excessiveness [Veazie Bank N45 B207 (increased taxes on circulating notes)]

2. Thing taxed is something that is commonly taxed [Doremus N45 B207 (tax on mfg, importation and sale or gift of opium or coca leaves or their compounds or derivatives)]

3. Challenged for excessiveness, was a proper subject of taxation for purposes of raising revenue, regulatory effect was only tangentially related [McCray N46 B207 (oleomargarine case)]

b. Tax does not cease to be valid merely b/c it discourages or deters the activities taxed [Kahriger N26 B209 (tax on person engaged in business of accepting wagers, this one appears to be the most offensive to federalism, but is upheld)]

i. Tax appears more valid if it is collected by IRS and traditional

c. If the intent is to prohibit or punish, the tax will not be upheld [Constantine N46 B208 (tax imposed on illegal sale of alcohol)]

i. May not impose uniform national sanction under guise of a tax

ii. Overly excessive tax may be taken as a penalty

d. If the tax is not accompanied by an offensive regulation, operates as a tax and produces revenue, the court may not inquire into the motives of congress is passing the tax or the extent to which it may operate to restrict the activities taxed [Sonzinsky B209 (tax on firearms dealers)]

II. Spending power

a. Congress has no right to regulate areas of essentially local control under spending power [Butler (Roberts) N46-47 B211 (agriculture, invalidated fed spending program that paid farmers not to plant certain crops, fund came from farm taxes)]

b. If spending program touches a national concern it is more likely to be upheld [Steward Machine v. Davis (Cardozo) N47 B216 (upholds a provision of the Social Security Act which allowed employers to receive a credit against fed tax for any contribution to a state enacted unemployment plan)]

c. Congress may induce the states to pass laws that congress could not nationally pass on its own, would only be unconst’l if congress induced the states to pass a law that was unconst’l [SD v. Dole (Rehnquist) N47-48 B219 (upheld act that allowed sec of trans to withhold 5% of state highway funds if state allowed those under 21 to purchase/possess alcohol)]

i. For conditional spending to be constitutional

1. Pursuant to the general welfare
2. Clear statement of conditions – plain language requirement

3. Federal germaneness – conditions can be illegit if unrelated to a fed interests in a particular nat’l project or program

4. No existing external restraints (other const’l provisions)

5. Cannot be inherently coercive – states must still have a choice (this one is not given by Rehnquist, it is the Currie Coercive Compulsion Limitation)

ii. Dissenting point in SD (O’Connor) test would be whether or not the condition is reasonably related to the purpose of the federal program – she says this regulate is over and under-inclusive (doesn’t get many who make interstates unsafe and includes many who do not make highways unsafe)

War Power

I. The war power may still exist even after actual combat has terminated if state of war still technically exists [Woods v. Miller Co. (Douglas) N49-50 B225 (housing and rent act of 1947, congress sought to impose rent controls b/c of the post-war housing shortage)

a. May also consider that the problem resulted directly from the war (in Woods, the housing shortage resulted directly from the war)

Treaty Power

I. Treaty power is given explicitly to congress, which gives congress the authority to pass treaties [Missouri v. Holland (Holmes) N50 B226 (treaty to regulate the killing of migratory birds)]

a. May be a consideration that the subject of the treaty is a national problem

b. A treaty may not violate any distinct const’l prohibitions or guarantees

Dormant Commerce Clause 

I. In general

a. Limits the power of the states to act in areas covered by CP where Congress has not acted

b. Is not textually supported

c. Is an implied limit on states derived loosely from the commerce clause

d. Supported by history – fear of trade wars and barriers like during the Articles of Confederation

e. A grant of the whole is incompatible with the existence of a right in another to any part of it [Gibbons v. Ogden]

f. Early history of DCC

i. Marshall said, the states probably are restricted from regulating interstate commerce even in the absence of federalism [Gibbons v. Ogden (court didn’t have to decide b/c congress had acted, state was pre-empted)]

g. Recognized

i. There is a DCC, there are certain things a state can’t do in the interests of nat’l unity even if congress has not acted [Cooley v. Bd of Wardens (Curtis) N51 B240 (requirement to have local pilot navigate port of Philadelphia)]

1. Distinction btwn nat’l and local concern

a. If nat’l in origin or requires one uniform system, should be left to congress

h. BALANCING TEST [Pike v. Bruce Church]

i. Use when faced with a facially neutral statute

ii. Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits

iii. The extent of the burden that will be tolerated depends on 2 factors
1. The nature of the local interest involved

2. Whether it could be promoted as well with a lesser impact on interstate activities

II. Facially neutral statutes – transportation 

a. A slight safety interest will not outweigh the nat’l interest in keeping interstate commerce free from interference [Southern Pacific (Stone) N51 B278 (state limit on the number of cars on a train, struck down)]

i. Balancing test – state interests v. benefit to the nation (Pike)

1. Importance of uniformity (cost of conformity is great)

2. Burdens on interstate commerce (great)

3. Degree of local interest (dubious)

b. When the regulation concerns a particularly local concern, the regulation will more likely be upheld [Barnwell N52 (upheld state truck size limit)]

i. May consider the equality of the state and national interests (in Barnwell they were equal)

c. If burden of the state regulation falls on interests outside the state, unlikely to be alleviated by political restraints which are normally exerted – potato theory

d. Presumption of validity exists for safety measures, but they must have a valid reason [Kassel (Powell) N52-53 B284 (Iowa statute prohibiting certain lengths of trailers on highways with exception for Iowa border residents, struck down, longer trailers found just as safe)

i. Must make a strong showing of reasons, must not be pre-textual

ii. Many opinions in Kassel

1. Powell (majority) – safety not big enough of a concern

2. Brennan (concurring) – purpose argument, must not have a demonstrably trivial purpose – purpose outweighed by other interests

3. Rehnquist (dissenting) – should not balance safety against commerce and strike it if commerce “outweighs” safety, to do so takes away strong presumption of validity accorded state safety measures, should only be struck if safety is a pre-text

III. Facially discriminatory statutes – sale of goods

a. Purely economic protectionism is virtually per se invalid [City of Philadelphia v. New Jersey (Stewart) N54 B246 (NJ statute prohibited importation of waste collected outside the state)]

i. Legislation overtly blocks the flow of commerce at a state’s borders with such regulations

ii. Should balance means v. ends

iii. Even a legit goal (health and environment of the state) cannot be achieved by illegit means of isolating state from nat’l economy

iv. Also consider if there are less restrictive alternatives available [Dean Milk (Clark) N54 B259 (banning sale of milk processed outside the city, struck down)]

1. The alternatives do not have to be as good as the one the statute proposes

v. Quarantine laws are an exception [Main v. Taylor (Blackmun) N54 B251 (state law banning importation of baitfish, upheld)]

1. Can prevent traffic of “noxious articles” b/c their very movement risks disease

b. State can subsidize instate business, but cannot prohibit patronage of out of state competitors to create an advantage [Carbone (Kennedy) B262 (all waste generated in town to be deposited at transfer facility within city which charged higher rates)]

IV. Taxes and fees:  Barrier to out of state sellers

a. For tax to be const’l

i. Must be a reasonable nexus to taxing state

ii. Must be fairly apportioned
iii. Must bear fair relation to services of taxing state (very narrowly interpreted)

iv. Must not discriminate against interstate commerce (can be avoided by a compensatory tax system, but rarely successful)

1. Tariffs are discriminatory [West Lynn Creamery v. Healy (Stevens) N57 B253 (Mass law that imposed an assessment on all sales of milk to Mass retailers, but rebated all proceeds from this assessment to Mass diary farmers)]

a. Subsidies are okay

b. Setting a barrier to traffic btwn one state and another is like a tariff and is not allowed [Baldwin v. Seelig (Cardozo) N58 B264 (setting min prices to NY milk producers to be paid by NY retailers, denied license to local retailer who bought VT milk at price below minimum)]

2. Differential tax scheme per se invalid [Camps Newfound/Owatonna v. Harrison (Stevens) N57 B255 (property tax exemption to charitable institutions incorp’d in the state, but denied the full exemption to institutions conducted or operated principally for the benefit of non-Maine residents)]

3. Tax upon use does not clog the process of importation, so it is okay [Silas Mason (Cardozo) N58 B266 (2% sales tax on all goods sold in state and 2% use tax on all goods bought out of state and then used in within the state, upheld)]

a. This is rarely upheld

b. Levels playing field on taxes for goods sold in state

4. If law discriminates in practice, then purpose does not matter [Hunt v. Washington Apples (Burger) N58 B267 (NC law that all apples in closed crates had to be labeled with USDA grade and no others, Wash challenged b/c its grading system is superior to USDA)]

a. Effects create discrimination

b. Things to consider in attacking the state interest

i. How weighty the state interest is

ii. Less restrictive alternatives that exist

iii. Premise of state’s argument

II. State barriers to out of state buyers:  hoarding problems

a. If statute is even-handed, will probably be upheld [Eisenberg (Roberts) N59 B269 (PA set min price for milk sales within the state, regulation was applied to NY retailer who bought milk from PA producers and shipped it back to NY, upheld)]

i. Small effect (in Eisenberg very small amount was being shipped out of state)

ii. Reasoning for Eisenberg, if dealers conducting receiving states in PA were free to ignore the requirements of the statute on the ground that all or part of the milk they purchase is destined to another state the uniform operation of the statue locally would be crippled and might be impracticable

iii. Compare to Baldwin (struck down)

1. Eisenberg only regulates instate transactions, is not like a tariff (doesn’t exclude out of state products at all), and does not really adversely effect anyone

iv. If law applies to in and out of state use then is okay [Cities Services Gas N59 B272 (set minimum prices for ALL natr’l gas taken from OK)

1. This law will benefit the entire nation by conserving supply of the resource

2. Potato theory 

b. Cannot hoard to protect economic interests [Hood v. Du Mond (Jackson) N59 B269 (Boston retailer had 3 NY milk depots and was denied a license for a 4th b/c fear that export would drain already low milk supply, struck down)]

i. Economic security cannot be pursued by discriminating against out of state interests

c. If law facially discriminates against interstate commerce, then strict scrutiny test applies [Hughes v. OK (Brennan) N60 B273 (prohibition of shipping OK minnows out of state for sale, struck down)]

i. Other alternatives available

III. State burdens on trade and business entry

a. Trade burdens

i. If doesn’t prohibit flow of goods or distinguish btwn in and out of state companies then it is okay [Exxon Corp v. Gov of Maryland (Stevens) N60-61 B292 (MD law prohibited producers/refiners of petroleum from operating retail service stations in the state, no producing/refining took place in MD, so essentially only affected out of state interests)]

1. Doesn’t burden interstate commerce, protects interstate mkt as a whole

2. Potato theory operates here – there are in state interests that will be representative of out of state concerns

ii. If burden of interstate commerce is not clearly excessive in light of local benefits, then it is okay [Minnesota v. Clover Leaf Creamery (Brennan) N60-61 B293 (banned sale of milk in plastic, non-returnable containers, mostly not a Minnesota product, but permitted sale in other non-returnable containers such as pulpwood, which was a Minnesota product mostly)]

1. Reason is for environmental protection

2. No less restrictive alternatives

IV. Business Entry Burdens

a. Even if facially neutral, local benefit must be great in light of burden on interstate commerce [Edgar v. Mite N61 B295 (Illinois Business Take-Over Act, takeovers had to be registered with the Illinois sec of state 20 days before the offer became effective, and during those 20 days the offeror could not communicate with shareholders, although the target co was free to disseminate info to them, held unconst’l)]

i. Statute supported by weak state interest, deals with entities that have very little relation to the state

b. Strong state interest makes it okay [CTS Corp N62 B295 (Indiana law providing that purchaser who acquired “control shares” in an Indiana corp could acquire voting rights only to the extent approved by a majority vote of the prior disinterested stockholders, upheld)]

i. States have broad powers to regulate the corps they create, protects all shareholders of resident corps

c. If law prevents competition in local mkts will not be upheld [Lewis N61 B295 (law prohibited ownership of local investment advisory firms by out of state banks and companies, barred some but not all investment firms owned by out of state interests, struck down)]

i. Burden is more than incidental, not justified by legit local concerns

V. Market participant exception

a. No limitations on state’s refusal to deal with particular parties when the state is participating in the interstate mkt [Reeves N63-64 B302 (court upheld SD policy restricting the sale of cement from a state-owned plant to state residents)]

i. Important factors to consider when applying this exception

1. Foreign commerce – may require stricter scrutiny

2. Is it a state-finished product
3. Does the state bar resale to out of staters (downstream restraints) 

4. Is a natr’l resource involved

ii. South Central is not within the mkt participant exception b/c it involves a restriction on foreign commerce, a natr’l resource and a restriction on resale

b. After mkt is more like regulating and does not fall within the mkt participant exception (downstream restraint)
c. Court may consider who is actually affected [White N64-65 B302 (exec order from the mayor of Boston that required all construction projects funded in whole or in part by city funds or city-administered funds to be performed by a work force of at least 50% city residents)]

i. There are limits on state or local govt’s ability to impose restrictions that reach beyond the immediate parties with which the govt transacts business, but did not have to define those limits in White b/c all those affected by the order were in substantial or informal sense, “working for the city” – no private hiring

VI. Privileges and immunities clause

a. Differences btwn P&I clause and CC

i. Corps have no protection under P&I

ii. P&I not waiveable by congress

iii. Standard of review for P&I stricter than Pike, but less than facially discriminatory cases 

iv. P&I deals only with fundamental rights
v. P&I has no mkt participant exception
b. There is no mkt participant exception to the P&I clause [Camden (Rehnquist) N64-66 B306 (ordinance providing that at least 40% of any work force on a city-funded construction project must consist of city residents, struck down)

i. Involves the fundamental right to work (ordinance ensures that non-Camden worker will not receive same privileges as citizen of Camden)

1. Does not matter that it is municipal ordinance b/c city derives its authority from the state

2. Have fundamental right to work for private employer but not for public employer

c. To see if ordinance interferes with fundamental right

i. Substantial reason – has to bear substantial relation to state’s purpose

ii. Close relation btwn reasons and program?

iii. No less restrictive alternative?

VII. Exceptions to DCC

a. Quarantine laws

b. No alternatives to achieve state purpose

c. Congressional consent

i. Congressional action may validate an act that would otherwise be discriminatory [Prudential Ins. Co. v. Benjamin (Rutledge) N62 B325 (3% tax of all premiums received from business done in SC, no similar tax on SC corps, upheld)]

ii. There may be external restraints to the power of congress to consent – such as EP clause [Metropolitan Life v. Ward (Powell) N62 B327 (tax preference for local ins co.s, struck down)]

d. Subsidy

e. Mkt participant

Federal preemption of state authority

I. Preemption [only case we get is Pacific Gas & Electric (White) N66-67 B314 (CA imposed moratorium on certification of nuclear plants until state commission found that U.S. had developed a means for disposal of nuclear waste – found no preemption]

a. Source of preemption is the supremacy clause

b. Have to decide what fed law trumps state law

c. Types of preemption

i. Express preemption

1. Congress can preempt state authority by stating so in express terms

2. Still have to determine scope

a. Often interpreted narrowly if it involves state power

ii. Implied preemption

1. Field preemption

a. Congressional intent to supersede may be found by existence of a regulatory scheme “so pervasive” that it leaves no room for states to regulate

i. Involving a dominant fed interest

ii. Must determine the purpose of the act

b. If you want to find something preempted – define the field broadly

c. If you want to find something not preempted – define the field narrowly

2. Conflict preemption

a. State law is preempted to the extent it conflicts with state law

i. Either frustrates the objectives of the fed law or makes it physically impossible to comply with both

d. Pacific Gas & Electric

i. No express preemption

ii. No field preemption

1. Act is limited to safety concerns, congress only intended to occupy the field of safety aspects of the construction of the plants

2. States retain the traditional duty of regulating utilities for determining questions of cost, demand, reliability, etc.

3. States retain authority over whether or not a plant should be built

4. Moratorium is based on economic, not safety considerations

iii. No conflict preemption

1. Ruled that it is safe to build plants, but has not ruled it is economically wise to do so b/c that is beyond jurisd

2. Doesn’t conflict with purpose of promoting nuclear power – wasn’t intend to promote plants at all costs

Separation of Powers – “the doctrine of separation of powers was adopted not to promote efficiency but to preclude the exercise of arbitrary power”

I. Premises to SOP

a. It is a good idea to inhibit govt action

b. Too much power in any one place is dangerous

II. Checks on presidential power
a. President does not have power to seize [Youngstown Sheet & Tube v. Sawyer N70-72 B333 (during the Korean War there was threat of a nationwide steel strike, Truman issues an exec order to sec of commerce to seize the steel mills and keep them running b/c of the possible threat to nat’l security, struck down)]

i. Three different opinions on why President does not have this power

1. Black (majority) – textual argument

a. Was exercise of legislative power, unless Congress has authorized it or a power in the constitution authorizes it, the President can’t do it 

i. Congress has expressly NOT given this power (Taft-Hartley)

ii. Commander in chief, general exec power, faithful execution – all speak to President’s power, but power to seize doesn’t arise under any of these

2. Frankfurter (concurring) – functionalist 

a. Course of performance theory – must be strong, deep, durable course of performance

i. Notes the Taft-Hartley which rejects similar seizures

b. He does not agree with Black’s dismissal of historical practice b/c tradt’l ways of conducting govt gives meaning to the text

c. Yes others have done this, but it wasn’t a war

3. Jackson (concurring) – functionalist 

a. Court should not rely on isolated clauses torn out of context

b. Divide exercise of presidential power into 3 zones
i. Under express or implied authorization of Congress

ii. Twilight zone – congress hasn’t spoken on issue

iii. Against Congress’ express or implied will

c. Truman’s action falls in zone 3

i. Implied from laws passed regulating seizure and failure to authorize the Taft-Hartley Act

ii. Also looks at constitution – goes against president on basis that congress has the power to raise and support armies

4. Douglas – formalist 

a. Believes it is a taking that must be compensated, which only congress can do, so only congress can seize

5. Vinson (dissent) – functionalist 

a. Believes that since president has done it before he can do it again

b. Characterization of the case (put in the context of the times)

b. President does not have line item veto power [Clinton v. N.Y. N72-73 B362 (line item veto case)]

i. Line item veto power is struck even though it is something that congress expressly gave to the president

ii. Stevens (majority) – this is repealing, congress can’t give pres that power (presentment clause)

iii. Scalia (dissent) – this is just discretionary power not to spend money

iv. If had a better title chances of success may be better

c. Presidents powers in international situations is much broader

i. Dames & Moore (N75 B344) – Carter blocked removal or transfer of all property and interests of the Iranian govt and negotiated exec agreement submitting all disputes over Iranian interests in the U.S. to internat’l arbitration

1. Rehnquist weaves reasoning of Jackson & Frankfurter

a. No problem with blocked removal or transfer b/c congress gave power to do that (zone 1)

b. The arbitration agreements are okay b/c there was implicit congressional authorization in the Internat’l Emergency Economic Powers Act

i. Not just 3 zones, but a continuum of congressional approval
ii. Congress can’t anticipate and legislate for every eventuality

iii. President has done it in the past and congress has done nothing, known about it and didn’t stop it

ii. Congress can delegate power especially in foreign affairs [Curtiss-Wright (Sutherland) N75 B 352 (congressionally authorized presidential prohibition on selling arms to Bolivia and Paraguay)]

1. President alone has authority to speak for nation in internat’l context

2. Factors favoring this decision

a. President’s foreign affairs knowledge

b. Organ of the nation

c. Need for quick decisions

iii. President may enter into exec agreements that take precedence over conflicting state policy [Belmont (Sutherland) N75 B343 (agreement was to recognize the Soviet Union)]

1. Not sure if pres would have this power in non-foreign affairs context

iv. War Powers Act of 1973 (president must consult with congress within 48 hours of committing troops, congress has 60 days to say no approval, no extension or express disapproval, and under the act no interpretation from other statutes or ratified treaties are to be used to imply congressional approval)

1. There has been no litigation on this act even though presidents have not complied with in the past

III. Checks on legislative power

a. Delegation 

i. Delegation is okay if congress lays down by leg act an intelligible principle to which the person or body authorized to act is directed to conform [Touby v. U.S. N74 B351]

1. Congress does not violate the constitution merely b/c it legislates in broad terms, leaving a certain degree of discretion to executive or judicial actors

2. Congress does not have to be very specific [Mistretta (Blackmun) N85 B382 (federal sentencing authority, president appoints members, requirement that 3 be fed judges, upheld)]

b. Legislative veto is unconst’l [INS v. Chadha N77-79 B353 (concerns deportation of East Indian student whose student visa expires, congress had passed statute that gave atty general power to grant applications for suspension of deportation, this power has leg veto by only one house, atty general grants application, house vetoes, leg veto held invalid, Chadha stays)]

i. Burger (majority)

1. Legislative veto is unconst’l b/c it violates the presentment clause and bicameralism

a. This was legislative function and if is legislative, then there are certain hoops that one must jump through

2. He doesn’t agree with Powell that this is judicial function b/c it is not a case or controversy, not a lawsuit, can’t appeal from it

ii. Powell (concurring)

1. This wasn’t legislative function, it was judicial – adjudicating whether people meet certain qualifications (like hardship to qualify for suspension of deportation)

a. Not okay b/c house didn’t comply with provisions of art I, but b/c tried to do something it had no power to do

iii. White (dissenting)

1. Constitution doesn’t explicitly bar one house veto

a. Should look at intent and purposes

b. Constitution doesn’t speak directly to this so must extrapolate (Marbury, McCullough)

2. Not a violation of SOP b/c all branches were working here

3. It all depends on how you characterize the status quo

a. Characterizes Chadha’s status as:  Chadha goes (majority characterizes his position as Chadha stays)

i. Under law Chadha was ineligible to stay

ii. To change his position

1. Atty general has to say he can stay

2. Then house has to do nothing

3. Then senate has to do nothing

c. Congress may not reserve for itself the power to remove an exec officer [Bowsher v. Synar (Burger) N80-81 B370 (balanced budget act, unconst’l)]

i. Uses syllogism

1. Congress cannot have direct role in the removal of an officer who is executing the laws, besides impeachment

2. Comptroller general is executing the laws

3. Comptroller general is removed by means other than impeachment

4. Therefore, unconst’l

ii. Dissent (White)

1. Agrees that CP is executing the laws, but he says this is no big deal, act pass in 1921, nothing has happened

2. There are limits

a. Congress can’t remove CP for whatever reason, must be for cause, there are checks

b. CP is appointed by president

c. President can check the congressional removal with veto power

IV. Appointment and Removal Power

a. Art II §2:  “The President shall…nominate, and by and with the advice and consent of the senate, shall appoint ambassadors, other public ministers and consuls, judges of the supreme court, and all other officers of the U.S., whose appointments are not herein otherwise provided for, and which shall be established by law, but the congress may by law vest the appointment of such inferior officers, as they think proper, in the president alone, in the courts of law, or in the heads of depts.

i. Ultimately some balancing is necessary (example of U.S. atty being disqualified for conflict of interest N84)

b. Appointment

i. Members of congress cannot be vested with appointment powers under the clause [Buckley v. Valeo N82 B369 (FEC members were appointed by the pres pro temp and speaker, struck down)]

ii. Non-presidential appointment of inferior officers is okay [Morrison v. Olson (Rehnquist) N82-83 B376 (upon report of violation of fed law, the atty general is to investigate and report to D.C. circuit court and then court can appoint independent counsel to investigate under power of DOJ, IC is removable by showing of cause by atty general or when term expires, upheld)]

1. Who show inferior?

a. Removal – can be removed by atty general

b. Duties if office – very limited, no broad powers

c. Tenure – temporary position

2. History has proven that this really isn’t an inferior position

c. Removal

i. President can remove (without consent) purely exec/non-inferior officers

ii. Can’t require senate to consent to removal of postmasters [Myers (Taft) N83 B375]

1. Limiting power of presidential removal

iii. President can only remove FTC commissioners for good cause [Humphrey’s Executor (Sutherland) N83 B375]

1. Recognition of “independent agents” (4th branch)

2. Only purely executive officers are subject to unrestricted removal by president (“purely exec officer” rhetoric is abandoned in Morrison – IC is purely exec officer, but may be removed by atty general – looked at inferior)

Immunities and Privileges

I. Immunities

a. Two types

i. Absolute immunity – D gets off automatically

ii. Qualified immunity – exists so long as official’s actions do not violate a clearly established statutory or const’l right

II. Executive immunity for official acts
a. President is absolutely immune from civil damages for official acts [Nixon v. Fitzgerald (Powell) N85-86 B391 (whistleblower who was fired sues for money damages)]

i. This power extends to outer perimeter of presidential authority

ii. Reasons for recognizing absolute immunity for pres


1. Nature of presidents duties – diversion of energies to defending private lawsuits interferes with effective functioning of govt

2. Pres is visible target – may distract and harm the nation

3. Qualified not enough b/c of worries over what actions may or may not be covered

4. There are other means to deter the pres – impeachment, press scrutiny, re-election, maintaining prestige of office, concern for historical view of administration

iii. Dissent worries about putting the pres above the law

b. Presidential senior aides enjoy qualified immunity from civil suits arising out of their conduct in office [Harlow v. Fitzgerald N85-86 B392]

i. Immune unless P can show that aide violated a clearly established right

III. Executive immunity for unofficial acts
a. President is not entitled to temporary absolute immunity for his unofficial acts [Clinton v. Jones (Stevens) N86 B362 (sexual harassment case)]

i. Court thinks it unlikely that a flood of cases will follow

IV. Legislative immunity

a. Speech and debate clause (art I § 8) – for any speech or debate in either house, the members of congress shall not be questioned in any other place

i. Purposes

1. To assure members that they will not be hauled into court to defend their behavior in leg functions

2. Safeguard open debate not inhibited by judicial scrutiny

ii. Speech and debate clause does not cover all conduct, only covers conduct occurring in regular course of leg process [Brewster B407 (senator accepting bribes regarding pending legislation, prosecution can go forward by showing bribe was offered and accepted, without going into whether the bought vote was actually cast)]

iii. Members are not immunized from defamation suits arising out of statements made in press releases and news letters [Hutchinson v. Proxmire B407]

V. Executive privilege

a. It is for the court to determine the existence and extent of the exec privilege [U.S. v. Nixon (Burger) N87 B386 (Watergate beginnings)]

i. There is a qualified exec privilege

1. If there was a claim of need to protect military, diplomatic or sensitive national security secrets, different case

2. Reasons for qualified privilege

a. Necessary to protect confidentiality

b. Allowing the privilege would withhold evidence from the crim justice system

c. The generalized interest in confidentiality cannot prevail over the fundamental demands of DP of law in the fair administration of crim justice

3. When president raises his presumptive privilege, by asserting that compliance with subpoena would be injurious to the public interest, the material is presumptively privileged and the special prosecutor must demonstrate that the material is essential to the justice of the pending criminal case

a. Even if prosecutor meets the burden, the d/c must still return all inadmissible and irrelevant material, due to the high degree of respect due the president

ii. Opinion written broadly and narrowly

1. Narrow – court emphasized limited facts

a. Criminal trial – not procedure, not civil

b. Documents and physical evidence – not president being called in to testify in person

c. Only inspection in camera and tape – not to turn over the actual stuff

d. Did not have to do with foreign or diplomatic secret

2. Broad – if it is important, have to turn over

iii. S&G say opinion not written well

1. There were really 3 questions in the case

a. Was president subject to suit at all

b. Is there political question here

i. Burger just points to Marbury – const’l interpretation is job for SCOTUS

1. But sometimes const’l issues are political questions

c. Is there exec privilege

i. Not sweeping, so not what Nixon wants

VI. Impeachment

a. High crimes and misdemeanors

i. Majority view

1. The scope of impeachable offenses and criminality are not synonymous

2. Impeachment route may reach serious abuses of office or breaches of trust even when they do not constitute criminal acts

ii. Minority view

1. President Nixon’s counsel in 1974 claimed that “other High Crimes and Misdemeanors” limits impeachable offenses to criminal offenses

a. Read general word in light of the specifics listed – read “high crimes and misdemeanors” in light of “treason and bribery”

b. Judicial review of impeachment

i. The issue is non-justiciable [Nixon v. U.S. (Rehnquist) N88-90 B39 (judge Nixon made false statements, impeached by house, senate appointed a cmte that heard the evidence, they reported to full senate, senate voted to impeach)

ii. Could senate create its own cmte to take evidence for impeachment?

1. Textual argument

a. Term “try” does NOT mean a judicially manageable standard

2. Historical argument

a. No evidence for judicial review of proceedings, nothing in the transcripts of the const’l convention

b. Framers considered vesting the impeachment power in the judiciary, but ultimately vested that power exclusively in the congress

iii. Three reasons that the judiciary is not to involve itself in impeachment proceedings

1. Constitutional checks on judiciary – judicial review of impeachment would eviscerate the important const’l check placed on the judiciary by the impeachment power

a. Impeachment comes up most often with judges

2. Pre-existing safeguards 

a. Separate forums

i. Constitution expressly allows for 2 trial of an impeached official (house and senate)

ii. Souter (concurring) – not appropriate here for court to interfere, but may be in other cases (such as if pres was impeached for being a bad guy or for vetoing too much)

b. Two thirds majority is required for conviction

c. Stevens (concurring) – the overriding fact is that the framers decided to assign the impeachment power, in whole, to the leg branch

d. White (concurring) – true test is whether the constitution has given one of the political branches final responsibility for interpreting the scope and nature of such a power

i. White says the case is justiciable, but loses on the merits as the senate’s procedure comports with its obligation to “try” Nixon

1. “Try” is a judicially manageable standard

2. Judicial review would not wreck the system of checks and balances created by the framers

3. Lack of finality – lack of finality and difficulty in fashioning relief also indicate that this issue is non-justiciable

a. Could go on for months, years

b. Uncertain what relief could be granted by a court other than setting aside the judgment of conviction

Limits on Judicial Power:  Jurisdiction and Ability to Decide Suits

I. JUSTICIABILITY

a. Can’t issue advisory opinions

i. Need adversarial relationship (A suing B)

b. Standing

i. Standing generally

1. Must show more than a generalized grievance

2. Must point to a distinct injury caused by D’s conduct

3. Injury must be redressable by judicial action

4. Standing is only an issue when P seeks injunction or declaratory judgment

a. If P can prove damages then the above elements are met

ii. Must have standing to sue [Warth v. Seldin N92-94 B49 (Ps sued claiming that zoning ordinances excluded all persons but those with high incomes from living in the town of Penfield)]

1. Powell is in a shooting gallery of Ps, shoots them all down

a. Need causation and possibility of remedy to show personally injured by ordinance (low income Ps – no 

i. Need to show “but for” the problem suing upon, you would gain the solution (but for the ordinance, Ps would be living in Penfield)

ii. Haven’t shown that if fed court enjoins the zoning restrictions that they will be able to live in Penfield 

b. Need to show personal injury (P taxpayers of nearby Rochester – no)

i. 3rd party standing problem – this tax is not affecting them

ii. Can’t be speculative

iii. Generalized grievance, not amendable to suit in fed court

c. Associations generally would have standing to sue if any member would be allowed to sue individually (here – no)

i. Must not be generalized grievance that is not amendable to suit in fed court (Metro-Act – members that are Penfield citizens claiming to be deprived of the right to live in an integrated community)

ii. Must show a concrete injury – steps taken to show that you could have done something if this ordinance had not been in effect, need to show that have project currently in the works (Home Builder – members who have allegedly been deprived of a business enterprise)

iii. Taxpayers generally do not have standing to challenge fed spending programs based on their status as taxpayers [Frothingham N94 B62]; [Richardson N94 B62 (CIA expenditures)]

1. Limited exception – if have independent const’l grounds on which to base the claim [Flast v. Cohen N94 B62 (taxing and spending law violates establishment clause violation)

a. Limited this exception to only those cases where taxing and spending law violates establishment clause [Valley Forge N94 B62 (no standing where law was authorized by property law, not taxing and spending power)]

iv. Third party standing

1. P must have some sort of close relationship to person who’s rights are being asserted and injured has obstacle to asserting claim

c. Mootness

i. Cases that are capable of repetition yet evading review are not barred by mootness [Roe v. Wade N95 B67 (action against anti-abortion statute not barred by mootness even though P no longer pregnant when reached court)]

ii. Just b/c D changes its policy does not mean case is rendered moot

1. Question as to whether challenged conduct is likely to start again once case is dismissed

2. Action will not be rendered moot if a class action and class is certified before named rep’s claim is moot

3. If single P is no longer harmed it will be moot [DeFunis v. Odegaard B751]

d. Ripeness

i. If claim is still ripening, not mature enough for review

ii. Must provide details about course of conduct planning to pursue that one is claiming he is prohibited from pursuing 

e. Court will not decide const’l issues in broader terms than is necessary for holding of case and will not be interpreted if clear meaning can be discerned

