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CONSTITUTION OF THE UNITED STATES OF AMERICA
	Article 1: Congress

	· Grants legislative power

· 2 Houses of Congress: Senate, H of R

· Slavery

· 3/5 Compromise for H of R: Pro or Anti Slavery?

· Pro-slavery: South allowed to count people with no voting power: Gives them some political clout 

· Anti-Slavery: Designed to induce Southern States to free slaves to gain representation?

· 1808 ban on Slavery: Congress cannot ban slave trade until 1808

· Age Restrictions

· Reps: 25 yrs old 7 years a citizen

· Senators: 30 years old, 9 years service

· Egalitarian b/c it prevents people w/ big aristocratic background being elected young just b/c of their names.

· Compensation

· Egalitarian b/c it doesn’t restrict office holding to the extremely wealthy


· Enumerated Powers of Congress

· Taxing Power

· Taxes change behavior: can place prohibitive taxes on anything they don’t like

· Spending Power: 

· if you do this, we will give you money

· Linked to the “General Welfare Clause”: can only spend for general welfare

· They can refuse to spend for certain government programs

· How powerful the power of the purse is depends on the gaps in the other powers

· Commerce Clause: congress can regulate in almost any way

· Article 1 (Section 8) (3)

· When should congress be able to act—federal regulation

· Collective action problems among states

· One state taxing goods on another state

· If you give Congress power to generally legislate, how do you stop them from infringing on state authority?

· Relies on structure of making senators elected by state legislatures: represented states more

· 17th Amendment changed that

· Prohibitions on Federal Legislation

· Protection of Intl Slave Trade

· Habeus Corpus: method by which you can test the legality of your detention: cant be retained without just cause

· Section 10: Prohibitions on States

· Takes away attributes of sovereignty related to sovereign affairs

· Steps to make Union one economic market

· Bad things we don’t want states to do

· Impeachment:

· Power to Impeach with the House: Art.1 §2 (5)

· Trial of Impeachment is in Senate by 2/3 vote: Art 1 §3 (6)

· Most powerful weapon of this branch: power to eliminate

· High crimes and misdemeanor (art2 §4): treason, bribery, perjury: whatever Congress wants


	Article 2: The Executive

	· What are the Executive Powers?

· Not really clear

· Should be able to act quickly to unforeseen circumstances, etc

· Commander and Chief of the Army and Navy

· Can’t declare war

· Can get congressional authorization for the use of military forces

· Can use forces to repel attacks

· What about offensive military attacks?

· Congress has not preserved the power to declare war well

· Trend toward more powerful executive

· Pardoning Power

· Grant pardons for crimes against the U.S. (Federal Offenses) 

· except in impeachment: because not criminal

· Elections in the Pre-party system

· Each state appoints electors = to number of senators and reps

· Vote for 2 for president

· 1st place is President

· 2nd place is VP

· Not like Popular votes: electoral college gives more influence to smaller states b/c of senators

· Who can vote?: use state voting qualifications

· Avoids states increasing voting pools to gain influence

· Prevents states from increasing their franchise

· General Elections: how much power do you get for the slave population

· Qualifications for Presidency

· 35 to be President: must be a naturally born citizen

· Must be a citizen from birth: not geography

· 14th amendment: if you are born in the U.S. you are a U.S. citizen

· Articles of Confederation: you were a U.S. citizen if you were a citizen of one of the states

· Constitution: Congress can set uniform rules of naturalization

· Distinguishes Birthright from non-birthright citizens

· Originally: a more egalitarian rule to avoid princely 

· Oath

· Const. says nothing of God, but Presidents since Washington have said “So Help me God”

· Establishment Clause

· Art.6 §3: No religious test for qualification: can’t be added as a requirement but allowed for tradition

· Only swear allegiance to the constitution: not bible

· Creates secular govt but does not prevent professions of faith

· Preserve, Protect, and Defend the Constitution

· Veto Power

· Framers thought this was to be done on Constitutional grounds only: not policy

· Now it is broader

· No Line Item vetoes: vetoing part of bill

· Can sign bill and let the courts take care of the constitutionality

· Scope of Executive Power

· Bush has made broad claims about his power and narrow for Congress

· Removing the President

· Can’t reduce or increase the President’s salary to avoid bribing or punishing President


	Article 3: Judicial Power

	· Constitution creates Supreme Court ONLY

· Congress can create lower federal courts if it wants

· No one can reexamine a Supreme Court Decision

· Why is it third?

· Maybe b/c Congress makes laws, executive enforces laws, courts interpret laws

· Furthest removed from people?

· Federal v. State law conflict

· Supremacy Clause (Article 6 §2): the judges of every state will be bound by the laws of the constitution: conflict with state and federal laws, federal law prevails

· Federal law is being enforced that conflicts with Constitution, then Supreme Court should strike it down against other branches

· Tenure 

· as long as he/she lives on good behavior

· Can be impeached

· Can increase judges salaries: life tenure, therefore they must be able to increase with inflation

· Different than with President b/c much longer

· Responds to Declaration complaint about King George paying salaries of judges

· Once lower courts created, can’t repeal that law

· Stewart v. Laird: Midnight Appointments of Federalists to a lower court before Jefferson took office in 1800.

· Courts need other branches for enforcement: Courts don’t want to make decisions where other courts will not enforce it.

· SECTION 2: Types of Federal Jurisdiction

· Arising Under: for consistency in rulings and for supremacy

· Party Based (Diversity): 

· Original v. Appellate Jurisdiction

· Congress can strip lower federal courts of jurisdiction for certain statutes


	Article 4: State Relations

	· Section 1: Full Faith and Credit Clause: 

· If I win a judgment in one state, and you flee to another state, other state must deliver you.

· Section 2: Laws of the Several States

· Privileges and Immunities 

· Entitled to same protections as a citizen of that state.

· Fugitive Slave Clause: if you escape, you must be brought back

· Doesn’t address if voluntarily brought into a free state

· Dred Scott: Supreme Court not always the good guy

· Section 4: Republican Form of Govt Clause: applicable in Reconstruction


	Article 5: Amendments 

	· Proposed by 2/3 of each House and ratified by ¾ of the states

· Don’t seem to be any limits other than Congress not being able to remove provision on banning the Intl Slave trade prior to 1808


	Article 6: Supremacy Clause

	· Supremacy Clause: Conflict of Federal and State laws, Federal law overrides state

· Oaths:: all servants take this oath, but no religious qualifications


	Article 7: Ratification

	· Conflicts with the Articles of Confederation

· Convention was solely to amend the Articles of Confed, which required unanimous consent

· Said in your face Rhode Island


The Constitution was signed in 1787.

Constitutional Amendments

	1st 
	Freedom of religion, freedom of speech, freedom of press, peaceably assemble, petition Government for redress of grievances

	2nd 
	Right to bear Arms

	3rd
	No soldier shall be quartered in any house w/o consent of Owner

	4th
	Right against unreasonable search and seizures, no warrants w/o probable cause

	5th
	DUE PROCESS requirement for federal actions 

	6th
	Speedy and public trial, impartial jury, informed, confronted with witnesses, compulsory process, and assistance of counsel

	7th
	Right to trial by jury

	8th
	No excessive bail, excessive fines, or cruel and unusual punishments

	9th
	Enumeration of Constitution of certain rights shall not be construed to deny or disparage other retained by the people

	10th
	The powers not delegated to US nor prohibited by it to States, are reserved to States or people

	11th
	Judicial power of US 

	12th
	Election/electors

	13th
	§ 1 No slavery/involuntary servitude, except for as punishment

§ 2 Congress shall have power to enforce by appropriate legislation

	14th
	§ 1, clause 2:  No state shall make/enforce law that abridges P OR I of citz

§ 1, clause 3:  DUE PROCESS requirement for state actions

§ 1, clause 4:  Equal protection

§5 Congress shall have the power to enforce by appropriate legislation

	15th
	§ 1 Cannot deny right to vote b/c of race, color, or previous condition of servitude

§ 2 Congress shall have power to enforce by appropriate legislation

	16th
	Congress has power for income tax

	17th
	Senate

	18th
	Prohibition

	19th
	§ 1 Cannot deny right to vote b/c of sex

§ 2 Congress shall have power to enforce by appropriate legislation

	20th
	Administration of government

	21st
	Repealing prohibition

	22nd
	Two-term limit

	23rd
	DC electors, etc.

	24th
	§ 1 Cannot deny right to vote b/c of poll tax

§ 2 Congress shall have power to enforce by appropriate legislation

	25th
	Order of succession

	26th
	§ 1 Cannot deny right to vote b/c of age (as long as 18 or older)

§ 2 Congress shall have power to enforce by appropriate legislation

	27th
	Compensation for services of Senators/Representatives


THE CONSTITUTION OF THE UNITED STATES OF AMERICA: First Principles

I. Theories of Constitutional Interpretation
a. Originalism
i. Defined

1. Chemerinsky: “Originalism is the view that ‘judges deciding constitutional issues should confine themselves to enforcing norm that are stated or clearly implicit in the written constitution.’”

a. A right exists in the constitution only if it was expressly stated in the text or was clearly intended by the framers

ii. Case Study: Brown v. Board of Education and Originalism
1. Brown: the irrelevance of history?
a. Brest: “The misconceived quest for original understanding”

i. Here Brest argues that the goal of a constitutional interpreter is to “translate” the original intentions into the present.  Sometimes, the original intentions will not be clear.

ii. “However difficult the earlier stages of her work, the interpreter was only trying to understand the past.  The act of translation required here is different in kind, for it involves the counterfactual and imaginary act of projecting the adopter’s concepts and attitudes into a future they probably could not have envisioned.  When the interpreter engages in this sort of projection, she is in a fantasy world more of her own than of the adopter’s making”

b. In Brown the court concluded that there was no definitive historical understanding of how the framers intended the 14th Amendment to apply in the case of de-segregation.

2. Bickel:  “The Original Understanding and the Segregation Decision”

a. Here, Bickel looks at the intentions and understandings of the members of the 39th Congress who drafted the Civil Rights Act and the 14th Amendment.

i. “Should not the search for Congressional purpose be twofold?  One inquiry should be directed at the congressional understanding of the immediate effect of the enactment on conditions then present.  Another should aim to discover what if any thought was given to the long-range effect, under future circumstances, of provisions necessarily intended for permanence.”

b. Bickel’s conclusion is that the final language of the Amendment was a compromise between moderates and radicals that each believed meant something different; each believed that the text was open-ended enough to either preclude or include certain goals

3. McConnell: “Originalism and the Desegregation decisions”

a. Disagrees with Bickel that the Fourteenth Amendment as understood did not apply to school segregation.

b. Later debates show that both houses of Congress pass legislation based on a theory that de jure segregation of public schools was unconstitutional but these never became laws because they could not overcome Johnson’s veto.

4. The Amendment Process and strategic behavior

a. Supporters of an Article V amendment are likely to play down its effects in order to secure passage.  Opponents, on the other hand, are likely to exaggerate its effects (look at ERA debate!).

b. After an Amendment has been ratified, supporters of a given position can argue that its scope is very broad and ambitious

5. “Translating” from past to present

a. The problem of the imaginative reconstruction

i. Brest:  The goal of the constitutional interpreter seeking to recover the original understanding is to translate the adopter’s concepts and intentions into the present.

ii. Mark Tushnet: “Historical understanding requires an imaginative transposition of former world views into categories of our own. [But] the project of imaginative transposition can be carried through in a number of different ways, with a number of different results, none of which is more ‘correct’ than the others.”

6. Original Intention v. Original Understanding

a. Original Understanding

i. Strict Originalists like Robert Bork argue that “what the ratifiers understood themselves to be enacting must be taken to be what the public of that time would have understood the words to mean.”

ii. This approach views a search for subjective intent to be tyrannical—the law governs, not the intent of the lawgiver.

b. Original Intention

i. Moderate Originalists, like McConnell, look at the framer’s purpose.

c. Example: Bolling v. Sharpe
i. In Bolling v. Sharpe the Court held that segregation of public schools in the District of Columbia was unconstitutional under the Fifth Amendment

ii. Original Understanding of the Fifth Amendment

1. As originally understood, the Fifth Amendment did not prohibit segregation—this was the same constitution, remember, that specifically protected the institution of slavery!

iii. Original intention of the Fifth Amendment

1. The Fifth Amendment was not intended to prohibit segregation either.
iv. Bolling is very difficult to support on constitutional grounds. (see infra, p. 62)
7. Original Meaning v. Original Application v. Original Intention

a. Jack Balkin

i. Original meaning

1. “asks what the words used in the constitution generally mean at the time they became law.”

ii. Original Intention

1. “asks what did the persons who had the authority to create the law intend to be law by their use of those words”

iii. Original application

1. “asks how people living at the time expected the words of the constitution, taken in their original meaning, would be applied to various situations.”

b. Sometimes these concepts converge (i.e., 7th Amendment)
c. When the words in the constitution are abstract, they tend to diverge.

i. Example: “Cruel and Unusual Punishment”

1. “Under [the] original public meaning [approach] the original meanings of the concepts used (and their meaning in combination with each other) should be preserved, but we are not necessarily bound by either the intentions of the persons who framed the words, or by the general public expectation of how those words would be applied.  The concept of cruelty stays the same, but we have to figure out what that concept means in our own time.”

iii. “Beyond Originalism”—Brest, “The Misconceived Quest for the Original Understanding.”

1. Under this theory, the constitutional interpreter should take account of the text and the original understanding, but she is not bound by either of them.

2. This brings originalism and nonoriginalism very close: “because they accept many existing precedents and doctrines that are inconsistent with the original understanding, they reason from these precedents and doctrines, and they treat them as binding law.  Hence in practice, the differences between Originalists and living constitutionalists might be less than one might think.”

b. “Common Law” Theory of the constitution
i. David Strauss: “Constitutional law is, it seems to me, primarily a common law system.  The text plays a significant role, but most of the important principles are settled not by text but in the same way most of the principles of the law of torts or contracts have been settled by cases that have been decided and then followed over the years, or by practices and institutions that have been accepted for so long that they have become entrenched.”

c. “Living Constitutionalism”
i. Chemerinsky: Nonoriginalism is the “contrary view that courts should go beyond that set of references and enforce norms that cannot be discovered within the four corners [of the constitution].”
II. Methods of constitutional interpretation

a. Appeals to the text

b. Constitutional structure
c. Prudentialist arguments

d. History

e. Precedent

f. National (narrative) ethos
III. Foreign and International Sources in Constitutional Interpretation

a. P. 1365

IV. Who should be the authoritative interpreter of the Constitution?
a. The National Bank—Does the government have the power to establish a national bank?

i. First Bank—1790

1. Congressional interpretation—James Madison

a. Madison argues that the government is one of enumerated powers and that the bank is outside the scope of these powers. In particular, Madison argued that the “necessary and proper clause,” properly construed, limited government power to only those actions which were truly necessary.

2. Executive interpretation—Alexander Hamilton
a. The government is one of enumerated powers, but congress may pass any legislation necessary to exercise those powers.  Hamilton believed that necessary only meant useful or conducive—the government had the power to create a bank because it would facilitate its regulation of the economy under the commerce clause.

3. At this time there is a general view that each branch of the government could interpret the constitution for itself
ii. Second Bank—1812

1. Congressional interpretation

a. Congress implicitly endorses the constitutionality of a bill when it is passed.

2. Judicial Interpretation

a. In McCulloch v. Maryland the court holds that the necessary and proper clause gives Congress the power to use a national bank in furtherance of its enumerated powers.  Marshall uses an ends/means fit test:  a law is constitutional so long as its end is legitimate and the means used to achieve that end is reasonable.

3. Executive interpretation—Jackson, 1832

a. No branch has a monopoly on interpretative power.  The executive can interpret the constitution for itself—disagreeing with the court—and refuse to enforce unconstitutional laws.

4. Here, the dominant line of thought seems to be that each branch is authoritative in certain areas of constitutional interpretation. This might be called the “departmentalist view”
b. There is also strain of thinking which says that the judiciary is the authoritative interpreter of the constitution.
i. See Marbury v. Madison where Chief Justice John Marshall declares that “it is emphatically the province and duty of the judicial department to say that the law is.”

c. State interpretation of the constitution and state nullification

i. Case study: the alien and sedition acts

1. The sedition act criminalized seditious speech.  Many believed it was an unconstitutional violation of the first amendment.  Madison and Jefferson each authored state resolutions condemning the act.

2. In the Third Kentucky Resolution, Kentucky (through Jefferson) asserted that states could declare acts of Congress to be void and then seek their repeal in Congress.

3. In the Virginia Reports, Virginia (through Madison) asserted that the states themselves could serve as the “rightful judges” of a constitutional provision.

ii. The founders had a firmly established belief that the states could serve as a military counterweight to the possible tyranny of the federal government.

d. Popular constitutionalism—the people are the authoritative interpreters

i. It was widely assumed at the Founding that popular elections would be the forum for deliberation about constitutional meaning.

ii. The people, in this view, are the ultimate guardian of the constitution.

V. Constitutional “revolutions”

a. P. 556

THE BALANCE OF POWERS: Constitutional allocation of power between the three branches

The Judicial Branch

I. The Judicial Branch

a. Article III
i. Jurisdiction

1. Federal question jurisdiction

2. “diversity” jurisdiction

3. Specific party jurisdiction

a. “In all Cases affecting ambassadors, other public Ministers and Consuls, and those in which a State shall be a Party, the Supreme Court shall have original jurisdiction.”

ii. Judges hold offices during good behavior (life tenure)

iii. Trial by jury in criminal cases guaranteed (Art. III §III)
b. Judicial review
i. Review of federal legislation

1. In Marbury v. Madison (1803) the Supreme Court strikes down section 13 of the Judiciary Act of 1789 as unconstitutional.  The Court argued that Congress may not widen the grant of original jurisdiction given to the Supreme Court in Article III.

ii. Review of State legislation

1. See Martin v. Hunter’s Lease (1816) in which the Supreme Court, overturning the Virginia Court of Appeals, held that federal treaties pre-empted state laws.

iii. The “Countermajoritarian Difficulty”

1. Alexander Bickel argues that judicial review is a deviant American institution because when the Supreme Court strikes down a law it thwarts the will of the representatives of the people.

2. Counter-arguments

a. Not really any more deviant than other institutions like the electoral college or state election of senators (pre-17th amendment)

b. Judges are often attuned to democratic trends

c. Roosevelt argues that judicial review helps to solve structural problems with the democratic process and may actually facilitate democracy.

iv. Justifications for judicial review

1. Supervision of Intra-government relations

a. Review of federal legislation helps allocate power among the three branches

2. Supervision of inter-government relations

a. Review of state legislation to ensure its fit with the constitutional scheme

3. Preserving fundamental values

a. Alexander Bickel argues that judges have the time and training to think about things in the long-term.
4. Protecting the integrity of the Democratic process

a. The judiciary polices the political mechanism to make sure that it functions democratically.

b. Roosevelt seems to take this view in The Myth of Judicial Activism
The Executive Branch

I. Executive power: historical context
a. The Civil War
i. Upon the outbreak of war, President Lincoln made several very controversial decisions.  One of the most troubling was a proclamation blockading confederate ports and authorizing the seizure of ships caught carrying goods to them. 

1. In The Prize Cases the Supreme Court supported Lincoln’s decision as a constitutional exercise of executive power.  The decision affirmed that the “whole” executive power is vested in the President and emphasized his role as Commander-in Chief.

a. The dissent argued that the constitution was resilient enough to handle emergencies.  The dissent also made clear that Congress could not delegate its constitutional powers to the executive
ii. The Suspension of Habeas Corpus

1. On April 27, 1861 Lincoln issued an order allowing General Winfield Scott to suspend the right of habeas corpus.  This was done and, on May 25, military troops arrested John Merryman for participating in the destruction of railroad bridges following an antiwar riot in Baltimore.
2. Judicial Interpretation—Ex-Parte Merryman
a. In Ex Parte Merryman the Court declared that only congress could suspend the writ of habeas corpus.  In his action, Lincoln usurped legislative power and was no longer “faithfully executing” the law—he was exercising legislative power.

3. Executive Interpretation—Lincoln’s July 4, 1861 message to Congress

a. Lincoln claimed broad authority for his actions.  Perhaps most famously, Lincoln argued that his duty was to uphold the Constitution in its entirety—not just an individual provision.  Thus, if the Constitutional order was threatened, but could be saved by violating one of its parts, it was better to violate the part and save the rest.

iii. The Emancipation Proclamation

1. Lincoln asserted the right to emancipate the slaves as Commander-in-Chief, arguing that emancipation would help to subdue the confederacy.

2. Benjamin Curtis argued that this was an unconstitutional exercise of executive power because the President was, in effect, making law.

iv. Military Tribunals

1. In 1864 several prominent Democratic critics of the war were arrested in Indiana.  Despite the operation of civilian courts and the fact that Indiana was not in the theater of war, the military elected to try the critics before a military commission rather than before a jury.

a. In Ex Parte Milligan, the Supreme Court held that the executive branch could not try these Democrats in a military tribunal when the civil courts were functioning.  The court emphasized that this was far from the war front; there was no military need for the tribunals.  A concurring justice highlighted the fact that Congress has the power to make rules for the government of the Army and Navy.

v. Does the President acquire exceptional power in war-time?

1. Clinton Rossiter argued that the idea of extraordinary, extra-legal power in times of emergency goes back to ancient Rome with its institutionalized office of Dictator.  He noted that Lincoln might be considered a “constitutional dictator” in this time period.

b. World War II
i. Korematsu v. United States
1. Facts: On February 19, 1942 President Franklin signed Executive order 9066 directing the war department to “prescribe military areas...from which any and all person may be excluded, and with respect to which the rights of any person to enter, remain in, or leave shall be subject to whatever restrictions the Commander might impose.”  Two weeks later General DeWitt declared the Pacific Coast states subject to attack and established military zones.  Congress later passed a statue making it a criminal offense to enter, remain in, leave or commit any act in a military zone contract to the restrictions applicable to the zone.  General DeWitt then issued Civilian Exclusion Order no. 34 which stated that all person of Japanese ancestry were to be moved to detention camps.  Fred Korematsu, an American citizen of Japanese descent, was convicted of violating this order. He brought suit, challenging its constitutionality.

2. Holding: The constitution permits Congress to pass a statute criminalizing violation of an exclusion order requiring all persons of Japanese ancestry to be removed from a military zone and issued by the military pursuant to an Executive Order issued by the President which allowed military commanders to create military zones.

3. In Korematsu, the Court also stated that strict scrutiny should be applied to cases involving government discrimination by race.

ii. Jackson’s dissent to Korematsu
1. Argued that the court had no real choice but to accept the executive’s actions, but declared that the court should not cloak the action in a shroud of legitimacy.  The precedent set by the case would be a worse blow to liberty than the order itself.

iii. In Ex Parte Quirin the court upheld Executive use of military tribunals to try a Nazi saboteur who was also an American citizen.  The court emphasized the distinction between lawful and unlawful combatants found in international law.
c. The Korean War
i. Youngstown Sheet & Tube Co. v. Sawyer
1. Facts: In late 1951 a dispute arose between the steel companies and their employees over terms and conditions to be included in their new collective bargaining agreements.  On December 19, 1951 the United Steelworkers of America gave notice of its intent to strike. The government stepped in to help negotiate a deal but no settlement could be agreed upon.  On April 4, 1952 the union gave notice of its intent to go on strike.   President Truman intervened, issuing an executive order (10340) authorizing the Secretary of Commerce (Sawyer) to seize the steel mills and compel their continued operation while the Korean war continued.

2. Holding: The President of the United States has no statutory or constitutional authority to seize steel mills critical to the United States’s continued effort to repel a communist invasion of South Korea.
d. The Global War on Terror
i. Executive Detention

1. In Hamdi v. Rumsfeld the Court held that the Executive Branch has the authority to detain citizens who qualify as “enemy combatants” under a congressional resolution authorizing the use of military force but that these citizens are entitled to due process.  The court did not answer any questions regarding the inherent authority of the executive branch under Article II.

2. In Rasul v. Bush the Court held that a federal court may hear habeas corpus petitions from those being held in Guantanamo Bay, Cuba.
ii. Military Tribunals

1. In Hamdan v. Rumsfeld the DC Circuit upheld the President’s power to try an al Qaeda supporter by a military commission on the authority of the September 18, 2001 Authorization to Use Military Force.  The court held that the constitution did not apply to those being held in Guantanamo Bay, Cuba.
iii. Torture

1. A March 6, 2003 OLC Memo argued that the President was not bound by congressional statutes and international laws banning torture because such laws would interfere with the President’s inherent authority as Commander-in-Chief under Article II of the constitution.

II. The Scope of Executive Power

a. No Inherent Presidential Power—Justice Black’s Majority Opinion in Youngstown
i. “The president’s power, if any, to issue the order must stem either from an act of Congress or from the Constitution itself.”

ii. This view is backed by the idea that there can be no inherent executive power because the federal government is one of limited, enumerated powers only.

b. The President may act so long as he is not usurping the powers of another branch of government or preventing another government from performing its duties—Justice Douglas’s Concurrence in Youngstown
i. In Youngstown the President had usurped the power of Congress because he had seized property that only Congress was authorized to pay for.

ii. According to Chemerinsky, “this view recognizes the ability of the president to act without express constitutional or statutory authority, so long as the president is not infringing or usurping the powers of Congress or the courts.”

c. The President may any action not prohibited by the constitution or a statute—Franfurter and Jackson’s Concurrences in Youngstown
i. Frankfurter argued that Congress had explicitly denied the President the authority to seize the steel mills and that this is what made the President’s action unconstitutional

ii. Jackson spoke of three areas of Presidential action. 

1. If Congress has authorized the President to act, the President is the sovereign embodied and may act with all the authority of state (so long as the underlying authorization is constitutional)

2. “When the President Acts in absence of either a congressional grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain.”

3. When the President acts contrary to an act of congress, he may act only if the Congressional statute is unconstitutional.
d. Broad inherent authority under Article II—Vinson’s dissent in Youngstown
i. The President has inherent authority in some areas and may act unless his conduct violates the constitution.  Any federal law restricting the President’s power is unconstitutional

ii. This has been used to give the President wide latitude in foreign affairs

iii. In Hamdi v. Rumsfeld, Justice Thomas supported this view of Presidential power.

III. Roosevelt’s Model and Executive Power

a. In Roosevelt’s model, the Court should defer to the other branches if (1) they are institutionally more competent to make a decision.  But the court should not defer if the government action under review involves a group that has historically been discriminated against.
i. Example: Korematsu v. United States
1. Roosevelt argues that, in this very unique circumstance, the court made the right decision by deferring.  The court had no competence in military affairs and no reason to substitute its judgment for that of the much more experience and specialized executive branch.

2. Roosevelt blames Korematsu on the Executive Branch, citing evidence that it lied to the Court during the proceedings. 

ii. Example: Executive Detention in the GWAT

1. Should the court defer to the executive in the latter’s determination of whether an individual is an enemy combatant?

a. Those supporting the detentions say yes because

i. The executive is better able to determine who is an enemy combatant and who is not

ii. Judicial review will be costly to enforce

b. But other factors support non-deference

i. The judiciary is actually quite good at making factual determinations (who did what to whom)

ii. A mistake by the other branches will have significant harm (Due Process)

iii. There is doubt about whether the Executive will make their determinations objectively (Separation of powers concerns)

c. Ultimately, the Due Process and Separation of Powers concerns foreclose an absolutely deferential posture

iii. Roosevelt’s answer to the current controversy over enemy combatants seems to be that the branches need to work in tandem to fashion the appropriate result—the court checking the executive and the legislature working to define the scope of its discretion.
The Legislative Branch

I. Legislative Power, generally

a. In McCulloch v. Maryland Chief Justice John Marshall broadly construed federal legislative power to include actions that may limit state power.  
i. Marshall made four arguments supporting Congress’ authority to create a bank of the United States

1. historical precedent had established that Congress had the power to create a bank (the first bank)

2. Marshall refuted compact federalism, asserting that the people were sovereign—they gave the federal government its powers, not the states

3. Congress’ Article I powers give it authority to create the bank—Congress may use any means not prohibited by the constitution to carry out its decisions

a. This is VERY broad interpretation of Congressional power.  Indeed, taken to its logical conclusion, it means that Congress can do anything.

4. The necessary and proper clause makes it clear that Congress can choose any means not prohibited by the constitution.

a. Adopts “rational basis” review

ii. Marshall also asserts that states may not use their tax power to destroy an operation of the federal government.

iii. This decision remains the foundation of an expansive vision of legislative power

II. The Commerce Power

a. Historical Context
i. 19th Century

1. InGibbons v. Ogden (1824) the court concluded that New York’s grant of a monopoly to Ogden was pre-empted by a federal law authorizing Gibbons to operate a ferry.  Congress was using its powers under the commerce clause.

a. What is “commerce”?

i. “Commerce undoubtedly is traffic, but it is something more: it is intercourse. It described the commercial intercourse between nations, and parts of nations, in all its branches, and is regulated by prescribing rules for carrying on that intercourse.”

b. What is “among the states”?

i. The court chooses a middle definition—among means concerning more than one state.  This includes some intrastate activities, but excludes others—requires case-by-case evaluation of effects of the commerce

c. Does state sovereignty limit congressional power?

i. Congress has plenary power under the commerce clause

2. For the most part, Gibbons was the precedent followed in commerce clause cases in the 19th century.
ii. The Lochner era: 1887-1935

1. Lochner-era reasoning
a. Theory of dual federalism: the state and federal governments are separate sovereigns, each with separate zones of authority.  The role of the judiciary is to protect the zone of activities reserved to the states.

b. The Era has also been described as one in which the court imposed its policy preference for laissez-faire economics and policies that favored business at the expense of workers.

c. VERY formalistic jurisprudence that involves placing things into certain categories to determine the outcome of the case.

i. What is “Commerce”?

1. Answered this question by distinguishing between commerce and manufacturing

ii. What is “among the states” (what is the purpose of the commerce clause power)?

1. Answered this question by distinguished between activities that either directly or indirectly affect commerce.
2. Also distinguishes between dangerous and harmless goods (physically and morally)

iii. Does the action violate the 10th amendment?

1. This question was answered by distinguishing a zone of activities that must be left to the states.

d. This jurisprudence gave rise to seemingly arbitrary results—the court was more willing to uphold the use of the commerce clause for morals regulation.

2. In Champion v. Ames (The Lottery Case) the court held that Congress may prohibit the transportation of lottery tickets among the states under the authority granted to it by the commerce clause.
a. Is this Commerce?

i. The court held that the lottery tickets were commerce—they had value

b. Is this among the states?

i. Court cites Gibbons—the commerce power is plenary

c. Does this violate the 10th amendment?

i. No—the power to regulate commerce has been expressly delegated to Congress.

3. In Hammer v. Dagenhart the court held that an act of Congress prohibiting the interstate transportation of any item produced using child labor was an invalid exercise of power under the commerce clause of the constitution

a. Is this Commerce?

i. Points out that this regulates manufacturing inside the state—this cannot be regulated because it is not “commerce.”

b. Is this among the states (purpose legitimate)?

i. Congress cannot use its power to require the states to impose regulations that limit unfair competition.

ii. This is an impermissible purpose—regulating an intrastate affair

c. Does this violate the 10th amendment?

i. Yes—it interferes with a purely local matter
d. In dissent, Justice Holmes argued that Congress could legitimately use its commerce power to regulate a commercial activity even if the effect of the regulation was to impose a policy preference upon the states (like child labor laws)

4. Critiques of Lochner era jurisprudence

a. Does not distinguish between those problems that could be solved by the states and those that must be solved by the federal government (i.e., collective action problems).
b. formalistic reasoning yields arbitrary results (lottery tickets banned, but child labor allowed)

iii. The New Deal

1. New Deal Era reasoning

a. After asserting itself against the other two branches to strike down several pieces of New Deal legislation, the Court became more deferential in the face of a political backlash.

2. In NLRB v. Jones &Laughlin Steel Corporation the court held that Congress, through the National Labor Relations Act, may prohibit a company from interfering with its employees’ attempts to organize a union under the commerce clause of the constitution.
a. Court deferred to Congressional findings that this affected intestate commerce, saying that the congress may act whenever regulations are “essential or appropriate” to protect the commerce.
b. resurrects Gibbons assertion that the commerce power is a plenary power.

c. implicitly abandons the commerce/manufacture and direct/indirect distinctions.  Instead says that congress may regulate any activity which as a substantial effect on commerce.

3. In United States v. Darby the court held that Congress may prescribe minimum wage and maximum hour regulations under the authority vested to it in the commerce clause of the constitution.

a. Court explicitly overrules Hammer.  “The [10th] amendment states but a truism that all is retained which has not been surrendered.”

b. The court drops “pretext” analysis—does not care if the law was adopted with the purpose of imposing a policy preference on the states.

4. In Wickard v. Fillburn the court held that the Secretary of Agriculture, under powers delegated by Congress pursuant to its authority under the commerce clause, may penalize a farmer for exceeding a production ceiling even though the farmer has exceeded that ceiling to provide for his own private needs and had not had the intention of putting the wheat into the stream of commerce.

a. Court continues to apply “substantial effects” test.

b. Court expands its scope by adding that congress may regulate an activity if, in aggregate, it will have a substantial effect on commerce.
5. New Deal Commerce clause test
a. the court will defer to Congress, allowing Congress to regulate any activity, even intrastate activity, if it will have a substantial effect on interstate commerce in the aggregate.

b. This test is used between 1937 and 1995—not a single case in struck down on the grounds that it exceeds authority under the commerce clause
iv. The Warren Court and Civil Rights

1. In Heart of Atlanta Motel the Supreme Court held that Congress could use its power under the commerce clause to prohibit discrimination by private individuals running businesses engaged in interstate commerce.

2. In Katzenbach v. McClung the Supreme Court held that the 1964 Civil Rights Act was a constitutionally permissible exercise of Congressional power under the commerce clause, even when that power was applied to a locally owned barbecue serving primarily local patrons.

a. The Court formally adopts rational basis review of cases involving the commerce clause.

v. Later Commerce clause cases

1. In Daniel v. Paul the court held that a snack bar located deep in the interior of a private club was covered under the Civil Rights Act because several of the ingredients used in the food served there had moved through interstate commerce.

2. In Perez v. United States the Court held that the Federal Consumer Credit Protection Act was a constitutionally permissible exercise of Congressional power under the commerce clause even when it applied to a criminal credit transaction that took place locally and could have been controlled by state authorities.

a. This expanded Congressional power under the commerce clause to include criminal activity—a power that had traditionally been left to the states.

b. Congress used Perez to enact several criminal laws, most prominently RICO

b. Commerce Clause Test
i. Under the precedents set between 1937 and 1995, the court was extremely deferential to congress.  It adopted rational basis review for commerce clause cases.

ii. The question asked by the court was “could Congress have rationally believed that the activity being regulated, in aggregate, would have a substantial
 effect on interstate commerce?
c. Modern Commerce Clause Doctrine—a “revolution”?
i. The Rehnquist court, more sensitive to Federalism concerns, has expressed a willingness to be less deferential to Congressional findings regarding an exercise of power under the commerce clause

ii. In United States v. Lopez the court held that the 1990 Gun Free School Zones Act was not a constitutionally permitted exercise of Congressional power under the commerce clause

1. Lopez Test
a. Three broad categories of activity that Congress can regulate

i. It can regulate the channels of interstate commerce

ii. It can regulate to protect the instrumentalities of interstate commerce or persons or things in interstate commerce, even though the threat may come only from instrastate commerce

iii. It has the power to regulate those activities having a substantial effect on interstate commerce.

b. The court also looked for areas that had traditionally been left to the states—it will look to see what is truly local and what is truly national

c. The court will not allow Congress to pile “inference upon inference” in its determination that an activity substantially affects interstate commerce

iii. In United States v. Morrison the court held that section 13981 of the Violence Against Women Act was an unconstitutional exercise of Congressional power under the commerce clause because gender-motivated violence is not commercial in nature nor interstate in character.
iv. But in Raich v. Gonzalez the court tempered its approach somewhat, holding that the Controlled Substances Act was a constitutionally permissible exercise of the commerce clause when applied to prohibit local cultivation and use of marijuana for medical purposes.  Here the court continued to apply Wickard v. Fillburn.  Comprehensive scheme
1. In concurrence, Justice Scalia cited McCulloch v. Maryland and its admonition that the means should be “reasonably adapted” to the attainment of a “legitimate end.”

d. The Commerce Clause and the “New Federalism”
i. Criticism of Lopez approach

1. resurrects the discredited formalism of the Lochner era

a. the distinction between economic and non-economic is like the old distinction between commerce and manufacture

b. the language about looking for areas of traditional state concern looks like the old direct/indirect distinction

c. the piling inference upon inference objection echoes those raised under the 10th amendment

2. Lopez may actually undermine Federalism by forcing Congress to embed its policy objective in a much more sweeping comprehensive scheme designed to substantially affect interstate commerce

ii. Lopez may be symbolic

1. has not been applied by lower courts

III. The Commerce Clause—Theoretical Concerns

a. Federalism
i. Perhaps Lopez simply serves to remind Congress that it should be more mindful of Federalism concerns before it acts.  On this view, the court will defer if there is evidence that Congress took its responsibilities seriously and enacted legislation only after demonstrating that it had actually used its institutional advantages—fact-finding, policy, etc.—to its advantage

ii. “national” v. “federal problems

1. On this view, the Court should seek to differentiate between instrastate and interstate transactions—problems that can be solved by the states and problems that require a national solution.  So, Congress does not need to pass a law preventing gun ownership in school zones because states can deal with this problem, if they wish, on their own.  In contrast, individual states are ill equipped to deal with problems like pollution, which requires coordination among the states to solve.
b. Roosevelt’s Model and the Commerce Clause
i. Factors in favor of deference

1. Institutional Competence
a. Congress is much better at resolving the complex factual questions that will be dispositive in commerce clause cases.  Most importantly, Congress is better able to tell what effects an activity will have on interstate commerce

2. Under-enforcement may also be preferable when one considers the cost of error

ii. The Court has failed to distinguish doctrine from meaning.  It has failed to see that the necessary and proper clause may actually give Congress unfettered power under the commerce clause. “That does not mean that no constitutional limits exist.  It simply means that courts will not enforce them, that some other branch of government has been given the primary responsibility for making sure the limits are not exceeded.”

IV. Congressional Power under the Reconstruction Amendments

a. The §5 power—The Fourteenth Amendment
i. The State Action Doctrine
1. The §5 power has been interpreted so as to preclude congressional regulation of private conduct.  Congress may only regulate state action.

a. See The Civil Rights Cases in which the Supreme Court held that Congress may not prohibit discrimination by private entities against other private persons on account of race though the power granted to it by §5 of the 14th Amendment to the constitution.

2. Criticism

a. This is an unduly narrow reading of the §5 power.

b. Justice Harlan’s dissent

i. “private” individuals are actually empowered by the state—they receive state permits, state enforcement of their discriminatory action and sometimes state subsidies of their discriminatory businesses.

c. What about negative conduct by the states?  While many have equal rights laws on the books, they refused to enforce them.

3. Limitations

a. State enforcement

i. While the 14th amendment does not allow Congress to regulate private conduct, the Supreme Court has held that courts need not enforce private discrimination.  

ii. See Shelley v. Kramer in which the Supreme Court refused to uphold the enforcement of a racially restrictive covenant on the grounds that doing so would violate the 14th Amendment.

b. Private conspiracies

i. In United States v. Guest the Supreme Court held that Congress could use its §5 powers to stop private conspiracies that violate civil rights.  While this was undermined by United States v. Morrison, it remains good law:  Congress may act to stop private conspiracies involving state officials from violating civil rights under the 14th Amendment

ii. Historical Context
1. See Katzenbach v. Morgan the Court upheld §4(e) of the Voting Rights Act as a permissive exercise of Congressional power under §5 of the 14th Amendment even though §4(e) expressly contradicted a state voting law.
2. But See Oregon v. Mitchell in which the Court held that a 1970 amendment to the Voting Rights Act conferring voting rights on all citizens over the age of 18 was not a permissible exercise of Congressional power under §5 of the 14th Amendment

a. The court was badly fractured here, but seemed to retract its earlier position that Congress could remedy violations of the 14th Amendment, as perceived by Congress

3. But See City of Boerne v. Flores in which Court held that the Religious Freedom Restoration Act, passed by Congress to overturn a Supreme Court decision holding that an Oregon law denying employment benefits to Native Americans who had been fired for using peyote—a sacrament of their religion—was not a constitutionally permissible exercise of Congressional power under §5 of the 14th Amendment.
iii. Congressional Interpretation of the 14th Amendment 
1. “Triggers” of the §5 power

a. Katzenbach v. Morgan
i. Predicate of action: violation of the constitution

ii. Decisionmaker: Congress

iii. Judicial Review of Congressional action under the §5 power: Rational Basis

iv. In Katzenbach v. Morgan, Congress was allowed to interpret the Constitution for itself to find when the right to vote protected under the 15th Amendment had been violated.

b. Oregon v. Mitchell
i. Predicate of action: violation of the constitution

ii. Decisionmaker: Court
iii. Judicial Review of Congressional Action under §5 power: intermediate scrutiny
iv. In Oregon v. Mitchell, Congress was not allowed to interpret the constitution for itself.  The court held that Congress could not unilaterally declare that state laws prohibiting those between the ages of 18 and 21 ineligible to vote was unconstitutional.

c. City of Boerne v. Flores

i. Predicate of Action: violation of the constitution

ii. Decisionmaker: Court

iii. Judicial Review of Congressional Action under §5 power :  “congruence and proportionality” between congressional action and violation of the constitution previously articulated by the court
iv. In City of Boerne Congress was not allowed to provide more rights—RFRA was not congruent or proportionate to state action violating the Free Exercise Clause because the court had previously determined that the state was NOT violating the clause.

iv. The “New Federalism” and the §5 power

1. In City of Boerne v. Flores the Court significantly limited the scope of Congress’ power under §5: Congress cannot act to strike down a law the court had previously upheld unless the congressional action is congruent and proportionate to the alleged constitutional violation (which will presumably always be the case if the court has upheld the law as not violating the Constitution).
2. United States v. Morisson
a. Here the court re-affirmed the holding of The Civil Rights Cases and declared the contrary authority in United State v. Guest to be dicta.

3. Counterarguments—a broader §5 power

a. Textual counterargument

i. The text of the 14th Amendment expressly declares Congress to be the enforcer.

ii. If the Court under-enforced the “true” meaning of the Amendment, why can’t congress use its power to properly enforce the 14th amendment?  Congress should be able to determine the true meaning of the Amendment for the purposes of enforcing it

b. intratextual counterargument

i. In Jones v. Alfred Mayer Co. the court interpreted the §2 power of the 13th Amendment—a section nearly identical in phrasing to §5 of the 14th Amendment—to allow Congress to define the “badges and incidents” of slavery for the purposes of enforcement.

ii. If §2 gives Congress the power to determine when the constitution has been violated and then to act to remedy that violation, §5 should be read the same way.

c. The Structural counterargument

i. Congress could pass a law like RFRA that applied only to federal practices, under the belief that the Supreme Court was wrong.  Then wouldn’t these new federal protections be part of the “privileges and immunities” states cannot abridge?
1. in effect, Congress adds to the list of privileges and immunities

2. judicial review should be a floor of rights protection, not a ceiling

d. The historical counterargument

i. Congress believed it had broad power under §2 of the 13th Amendment.  Likewise, it believed that §5 gave it similarly broad power.  While Congress rejected an amendment that would have given it plenary power over the states, it did not intend to limit itself to purely remedial powers.

b. §2 Power—15th Amendment 
i. Voting Rights Act

1. See South Carolina v. Katzenbach in which Supreme Court upholds the Voting Rights Act as a permissive exercise of Congressional power under §2 of the 15th Amendment. 
a. Court uses rational basis test, quoting McCulloch v. Maryland.

b. Here, Congress was responding with a broad scheme designed to prevent discrimination that had been documented in Supreme Court precedents

2. See City of Rome v. United States in which the Supreme Court held that Congress could prohibit changes to a state’s voting districts if the change had a discriminatory impact.

a. A broad reading of this case would hold that Congress may independently interpret the meaning of the 15th Amendment, and then enforce that meaning under §2.

ii. Congressional interpretation of the 15th Amendment

1. “Triggers” of the 15th Amendment power

a. South Carolina v. Katzenbach
i. Predicate of action: violation of the constitution

ii. Decisionmaker:  Supreme Court

iii. Review: Rational Basis

2. The Supreme Court reserves for itself sole authority to determine when the constitution has been violated.  Congress can only react to judicial signals

c. § 2 Power—Thirteenth Amendment
i. Jones v. Alfred H. Mayer
1. In Jones v. Alfred H. Mayer Co the Supreme Court held that Congress may interpret the 13th Amendment, using its enforcement power under §2 to determine what are the “badges and incidents” of slavery.
2. This decision specifically allows congress to prohibit activity that the court has upheld.

3. The §2 power of the Thirteenth Amendment allows Congress to regulate private conduct.

ii. Congressional interpretation of the 13th Amendment

1. “Triggers” of the 13th Amendment power

a. Predicate of action: violation of the 13th Amendment.

b. Decisionmaker: Congress

c. Review: Rational Basis

d. The Reconstruction powers—Theoretical concerns
i. Congressional interpretation of the Constitution

1. Brennan’s “ratchet”

a. In Footnote 10 of Katzenbach v. Morgan Justice Brennan asserted that Congress may expand the rights protected under the 14th Amendment through the use of its enforcement power, but cannot subtract rights.

ii. The nature of congressional power under §5

1. remedial power

a. Congress only has the power to enforce judicial interpretations of the 14th Amendment.  It may not interpret the constitution independently

2. substantive power

a. Congress may make a substantive constitutional decision not previously made, or contrary to, a Supreme Court decision.
3. fact-finding power

a. Congress uses its fact finding to enforce the Constitution, but only according to existing Supreme Court doctrine.

iii. Academic Theories of Congressional power under the Reconstruction Amendments

1. Robert Burt—Congress as less constrained line drawer
a. Congress is better able to make distinctions among classes because it is politically accountable and receives legitimacy for its decisions though the democratic process.

b. SO, Congress should be the one to find violations of the 14th Amendment and then use its powers to enforce a remedy of its choosing.

c. BUT, Congress could also use its power to create arbitrary distinctions 

2. Archibald Cox—Congress as superior factfinder

a. Congress is better equipped than the Court to make factual findings of systematic violations of the 14th Amendment.

b. The Court must defer to Congressional fact findings and determinations, even if they conflict with a state legislature’s findings of fact, because of the Supremacy Clause.

3.  William Cohen—Congress as Superior Representative of State Governments

a. Where congress seeks to invalidate a state practice that the Court has upheld, the state could have acted to protect a right that the court has left unprotected.  When Congress acts, it then does so with representatives from the state and national level—it balances any conflict between these levels of analysis.
4. Lawrence Sager—Congress as the Court’s Junior Partner

a. The Court may under-enforce a provision of the constitution for several reasons

i. Intertwined with policy issues over which judges have little competence

ii. Requires superior fact-finding ability of legislature to resolve

b. In these situations, Congress should be allowed to fully enforce the Constitutional provision because it is free of the judicial constraints that led to under-enforcement

i. This doesn’t mean that Congress can “overturn” the Supreme Court.  Just that it may act to cover gaps left by the court

ii. Thought experiment:  “[I]magine[] that a Justice of the Supreme Court who shared in the court’s prevailing view on the matter in question left the Court and found herself in Congress; if she could not support proposed legislation without changing her prior view of the appropriate judicial disposition of the matter, the legislation [is impermissibly] adversarial

c. The Court has the final say, but Congress has some leeway

5. Robert Post & Reva Siegal—Congress as a More Politically Sensitive Barometer of Evolving Constitutional Culture and a More Comprehensive Regulator of Complex Institutional Settings

a. Under this view, Congress is especially well-situated to respond to changes in constitutional culture
6. Akhil Reed Amar—Congress as a Coequal Interpretive Partner and Reflector of Fundamental Values

a. A middle ground between plenary and remedial powers

i. Congress could define the “privileges and immunities” of American citizenship and then enforce them.

ii. Congress could make its views of fundamental values known and then the court could use that determination, in turn, to determine fundamental rights.

iii. “The most sensible reading of the Fourteenth Amendment would involve both courts and Congress in the task of protecting fundamental rights against states, with states generally held to whichever standard was stricter—more protective of fundamental freedoms—in any given instance.”

iv. Sovereign immunity and the  §5 power

1. Congress can typically achieve the same result using several different “channels” of power.  For example, Congress used the commerce power rather than the §5 power for the Civil Rights Act (because of the state action doctrine).

2. BUT, the §5 power is special because it pierces the veil of sovereign immunity.

3. Example: The Americans with Disabilities Act

a. Congress uses its commerce power to support the Act.  But this means that individuals cannot sue states for violations of the act (because of sovereign immunity.

b. In Board of Trustees of the University of Alabama v. Garrett and Kimel v. Florida Board of Regents the Court held that Congressional legislation using the §5 power was not congruent or proportionate to the 14th Amendment—Congress could not create a cause of action against the states for violating the ADA
4. This will often creates rights without remedies

e. Roosevelt’s model and the Reconstruction powers
i. Meaning of the enforcement clauses
1. Congress may pass appropriate legislation under its enforcement powers.  “To be appropriate, enforcement legislation must be reasonably designed to prevent or remedy violations of the other provisions.”

ii. Questions a decision rule should answer

1. What level of deference should be employed?

2. Whether congressional legislation should be measured against the operative provision of the constitution or the court’s decision rules.

a. The early cases suggested the former—Congress could fully enforce the constitution even if the Court was under-enforcing.
iii. Appropriate decision rule

1. The court has confused its decision rules with the meaning of the constitution.  Congress may decide to adopt a different decision rule—to over or under enforce a constitutional provision—even if the court has adopted a different decision rule. 

V. The Spending and Taxing Power
a. The Taxing Power
i. Historical context

1. The Lochner era

a. In The Child Labor Tax Case the Supreme Court struck down a law imposing a 10% tax on the net income of any manufacturer employing children below a certain age.  The court argued that Congress could not use its taxing power to achieve what it could not under the commerce power.

i. The court quoted the “pretext” passage from McCulloch v. Maryland.

b. The Spending Power
i. Historical context

1. Disaster relief debates

a. 19th century Presidents from Madison onward vetoed “internal improvement” measures as unconstitutional.  The idea was that it would be unconstitutional for the Federal Government to support one region over another.  To do so would not promote the “general” welfare—it would promote the welfare of particular individuals
b. In United States v. Butler the Court struck down the Agricultural Adjustment Act of 1933 as an unconstitutional exercise of the spending power.  The court reasoned that Congress could use the spending power to promote the general welfare but that the Act interfered with the reserved rights of the states.
i. More specifically, the spending power is limited only by the clause that confers it, not by the enumerated power laid out in Article I, §8

ii. The modern spending power

1. In South Dakota v. Dole the Supreme Court upheld a Congressional statute prohibiting the disbursement of highway funds to states that did not raise their drinking age to 21.
a. Four limits to the spending power

i. Must be for the “general welfare”

ii. Any conditions on federal funds must be unambiguous

iii. Conditions on federal funds must be related ‘to the federal interest in particular national projects or programs.’

iv. Other constitutional provisions might be an independent bar to conditional grants of federal funds (i.e., the First Amendment)

VI. The Treaty-making power

a. In Missouri v. Holland the Supreme Court held that a treaty signed by the United States and Great Britain to protect migratory birds was not void even when it interfered with a right previously found by the Supreme Court to be reserved by the states under the 10th Amendment.
i. The court employed a balancing test, weighing the national interest against the state interest.

b. The treaty-making power and federalism
i. Can the President and the Senate pass a treaty that allows the Federal government to do something it would otherwise not be able to do under Article 1, §8?

ii. In Reid v. Covert the Court, in dictum, stated that a treaty could not “confer power on the Congress, or on any other branch of Government, which is free from the restraints of the Constitution.”

1. A political imbroglio over the United Nations Charter reinforced this statement.  In Fuji v. State a California court overturned a state law on grounds that it violated the U.N. Charter.  An attempt was later made to amend the Constitution to explicitly limit the reach of the treaty clause.

FEDERALISM: The 10th Amendment, the vertical balance of power and relations between the states
I. The Tenth Amendment, generally
a. Major Issues Concerning the Tenth Amendment
i. How important is the protection of state sovereignty and federalism?

1. Benefits of Federalism

a. Lowers the likelihood of federal tyranny

b. States are closer to the people and more responsive to their concerns

c. States can serve as laboratories for experimentation

ii. Should it be the role of the judiciary to protect state sovereignty and interests or should it be left to the political process?

1. The 17th Amendment has eliminated the structural check on federal power over the states.
b. Interpretations of the Tenth Amendment
i. Affirmative rights approach

1. The Tenth Amendment reserves a zone of activity to the states that must be protected from federal interference.

ii. The Tenth Amendment as truism

1. Under this approach, the tenth amendment is simply a reminder that the federal government is one of enumerated powers.  The court cannot strike down a law by invoking the tenth amendment but can use the amendment to support striking down a law that exceeds the scope of Congressional power under Article I, §8.
iii. Roosevelt’s reading

1. The Tenth Amendment does not create positive rights.  It is simply a declaration.

a. Divides, rather than creates, power

i. Sovereign: States or the people

1. some power delegated to the Federal government

2. Some powers prohibited

3. residual power retained by the states or the people

II. States’ Rights and Federalism

a. Historical Context
i. The Lochner era

1. In Hammer v. Dagenhart the court held that an act of Congress prohibiting the interstate transportation of any item produced using child labor was an invalid exercise of power under the commerce clause of the constitution

a. The court argued that this would violate the Tenth Amendment.

ii. The New Deal

1. In United States v. Darby the Court upheld the Fair Labor Standards Act, rejecting a claim that it violated the Tenth Amendment.

2. This remained the position of the Court until National League of Cities.

iii. The Warren Court

1. In Marland v. Wirtz The Supreme Court upheld an amendment to the Fair Labor Standards Act extending coverage to employees of hospitals and schools, including those owned by states.

iv. The Burger Court

1. In National League of Cities v. Usery the Court overruled Maryland v. Wirtz, striking down an amendment to the Fair Labor Standards Act that extended coverage to almost all state and municipal employees.

a. The Court recognized an affirmative limit on Congressional power in the Tenth Amendment.

2. The National League of Cities test

a. A Federal law that interferes with “essential government functions” of the states is unconstitutional

3. In Garcia v. San Antonio Metropolitan Transit Authority the Supreme Court overruled Usery, holding that the states are not constitutionally protected from Congressional legislation that interferes with a traditional, integral or necessary aspect of state governance.

a. Court believes that the Usery test was unworkable—allowed judges to make arbitrary decisions depending on which policies they favored and which ones they disliked.

4. Garcia test
a. The Tenth Amendment is not a positive check on federal power.  The only check on federal power over the states is political.

v. The Rehnquist Court

1. In New York v. United States the Supreme Court distinguished Garcia and held that Congress could not require New York to take title to low-level nuclear waste and be responsible for any consequent damages

a. The Court reaffirmed the view that the Tenth Amendment contains a positive check on Congressional power over the states

b. New York Rule
i. Congress may not regulate the states as states—it cannot require the states to regulate on its behalf

2. In Printz v. United States the Court held that Congress may not commandeer State executive officials to enforce a federal law requiring background check on all prospective handgun purchasers

a. Printz Rule
i. Congress cannot commandeer state officials to enforce a federal law.

b. Affirmative limits on Congressional power—The Rehnquist Court and the “New Federalism”
i. State Legislatures

1. Under New York, Congress may not command the state legislatures to pass certain laws or to take certain actions.

ii. State Executives

1. Under Printz, Congress may not command state executive officials to enforce a federal law.  The Federal government must find a way to enforce the law on its own.

2. The Unitary Executive

a. In Printz, Scalia argued that requiring State executives to enforce the law would undermine the power of the Executive—the President would lose sole control over the execution of the laws.  This, he argued, would violate Article II, which vests the executive power in a President.

c. The Eleventh Amendment and State judiciaries
i. State judiciaries are bound by the text of the Constitution—the Supremacy Clause—to enforce Federal laws.

ii. The Eleventh Amendment has generally be interpreted to bar damage suits against State governments
iii. Federal rights without state remedies—Alden and Seminole tribe

1. In Alden v. Maine the court held that a Maine state court was not required to hear damage suits, authorized by federal law, against the State of Maine.

2. In Seminole Tribe v. Florida the court held that Congress could not abrogate the Eleventh Amendment through an exercise of its Commerce Power.
3. Taken together, Alden and Seminole Tribe make it impossible for an individual to use the courts to enforce a right bestowed through federal legislation.

iv. Criticism

1. If the people are truly the sovereign, why have the governments they created been given immunity?  

d. Affirmative limits on State power
i. Term Limits

1. In U.S. Term Limits v. Thornton the Supreme Court held that the Constitution does not permit the State of Arkansas to impose additional qualification on candidate to the House of Representatives and the Senate.

2. This ruling makes it difficult for the states to impose qualifications that might reaffirm structural barriers to federal dominance over the states.

e. The Guarantee Clause
i. The Court has rarely had the occasion to consider the Guarantee Clause of the Constitution.  In New York, for instance, the court dismissed arguments under the Clause precisely because there was not much precedent to offer guidance and because other provisions were more appropriate.

f. The Coase Theorem and Federalism
i. Professor Hills has argued that the Printz rule establishes a baseline for Coasean bargaining.  The Printz rule requires the federal government to “bid” for state services, just as they do for other resources.

III. Horizontal Federalism—the relations between the states

a. The Dormant Commerce clause
i. Generally

1. The term “dormant commerce clause” was crafted by John Marshall in Willson v. Black-Bird Creek Marsh Co.

2. The dormant Commerce Clause was developed to restrain states from enforcing laws that burden interstate commerce.

3. The clause has no textual support—it is inferred from silence on the matter

a. But congress has “ratified” the Court’s dormant commerce clause jurisprudence to aid in the regulation of interstate commerce

ii. Historical Context

1. The Lochner era

a. An early approach to dormant commerce clause cases was to differentiate between direct and indirect burdens on interstate commerce

iii. The  Balancing Test
1. Developed in Pike v. Bruce Church Inc. and Hughes v. Oklahoma.

2. Three prongs

a. Whether the challenged statute regulates even-handedly with only ‘incidental’ effects on interstate commerce, or instead discriminates against interstate commerce either on its face or in practical effect

b. Whether the statute serves a legitimate local purpose

c. If it serves a legitimate local purpose, could that purpose be served though an alternative, less-discriminatory means?

iv. The per se invalidity test

1. Where a state law overtly discriminates against out-of-state economic interests it is per se invalid

v. The market participant exception

1. When the state itself is participating in the market, it may discriminate against out-of-state goods

b. General theories of dormant commerce
i. Free-trade theory

1. State boundaries should never be used to inhibit the flow of goods.  The Dormant Commerce Clause should be invoked to enforce a completely free market
ii. National unity

1. the Dormant Commerce Clause preserves national unity—it stops states from transferring wealth from foreigners to local groups.

iii. Process-based justification

1. A state legislature can not be expected to consider the costs of its policies to out-of-staters.  This creates externalities on surrounding communities.

c. Interstate Privileges and Immunities
i. Generally

1. the clause has been interpreted to mean that a state may not treat American citizens from other states as foreigners; it must extend the benefits of its laws to all Americans in that state.

ii. Exceptions

1. Political rights—a state does not have to allow out-of-staters to vote in its elections.

IV. Summary—The “New Federalism”
a. The “streams” of federal power
i. Article 1 §8, the Treaty making power, the reconstruction powers and the taxing and spending power all give Congress various tool with which to effectuate its policies

ii. The Rehnquist court has narrowed these channels

1. Commerce power

a. Limited in Lopez and Morisson
2. The Reconstruction powers

a. Limited in Boerne—Congress’s power is remedial

3. The taxing and spending power

a. Interestingly, the Court has allowed Congress to condition its grants of federal money back to the states.

4. The treaty-making power

a. Despite Holland it is generally believed that Congress may not use its treaty-making power to gives itself powers that it would not otherwise have under the constitution.

b. Rocks in the stream—affirmative state rights
i.  The court has interpreted the Tenth Amendment as a grant of positive rights to the states.  Congress may not interfere with a zone of power left to the states.
1. Anti-commandeering principle:  Congress may not require state legislatures to pass laws or state executives to enforce laws

c. Conclusion

i. The combination of constitutional approaches—narrowing the streams of congressional power while enlarging the scope of affirmative state rights—has limited Congressional power.  But the Court has been unwilling to extend these precedents to overturn New Deal era cases (i.e., Gonzales v. Raich).
INDIVIDUAL RIGHTS—Substantive Due Process

I. The Privileges and Immunities Clause of the 14th Amendment
a. A Splendid Bauble?  The Slaughterhouse Cases
i. In The Slaughterhouse Cases the Supreme Court narrowly interpreted the “privileges and immunities” clause of the 14th Amendment so as to make it coterminous with the existing Privileges and Immunities Clause.

ii. The interpretation given to the Privileges and Immunities Clause denied individuals rights against the state governments—the Clause was basically interpreted out of the Constitution.

II. The Rise and Fall of Economic Substantive Due Process
a. Historical context
i. The Lochner Era
1. In The Slaughterhouse Cases the Supreme Court held that Louisiana’s use of the police power to  force all butchers to use a large abattoir on the outskirts of New Orleans was not a denial of Due Process under the 14th Amendment
2. BUT In Lochner v. New York the Supreme Court held that a state law prohibiting employers from requiring an employee to work in a bakery more than 60 hours a week was a violation of the Due Process clause of the 14th Amendment.  The court found that “freedom of contract” was a right protected by the Due Process clause that could not be infringed upon.
3. Substantive Due process in the Locher Era

a. The scope of the police power

i. Lochner is predicated on the notion that the police power of the states is broad but not unlimited.  The court was concerned primarily with illuminating the limits of the police power.

ii. The police power can be legitimately exercised only to further a state interest in

1. health

2. safety

3. morals

4. the general welfare

iii. If the legislature declared that it was furthering one of these ends, then the means adopted must be rationally related to the end.

iv. The Lochner court had adopted a per se rule that laws with redistributive effects were not for the general welfare.

1. BUT, this view implies that the existing common law is a neutral baseline.  That is, it assumes that the common law does not have redistributive effects.

2. In this pre-Erie period, the Court greatly expanded its own power by holding that a state law changing the common law was subject to increased scrutiny.  The court was reserving its ability to articulate federal common law.

v. Rationale of substantive due process
1. The court is equipped to determine when an act is or is not a permissible exercise of the police power

2. If a law is outside the scope of the police power, then the legislature did not have the authority to enact the “law.”  It is thus without legitimacy
ii. The New Deal to the Present
1. In Nebbia v. New York, the Supreme Court dropped the distinction between those industries in the public interest and those that are not, upholding a New York law setting prices for milk.
2. In Home Building & Loan Association v. Blaisdell the Supreme Court overturned many of its Lochner era assumptions while upholding a Minnesota law placing a moratorium on mortgage foreclosures and execution sales of real estate.  First, the court did not apply the direct/indirect distinction.  Second, the court applied a rational basis test despite the seemingly redistributive nature of the law.
3. In West Coast Hotel v. Parrish the Supreme Court held that a minimum wage law for women did not violate the Due Process clause of the 14th Amendment.  The court explicitly overruled Adkins and applied a rational basis test to the law.  The Court recognized that the common law is not necessarily a neutral baseline and that enforcement of the common law may be just as redistributive as intervention with a minimum wage law.
4. In United States v. Carolene Products the Supreme Court upheld the Filled Milk Act, concluding that it did not violate the Fifth Amendment Due Process Clause.  
a. Here the court adopts a double standard for review

i. Generally, the court would defer to Congress in economic and policy matters with a rational basis test

ii. In special circumstances, the court would more rigorously assert its authority.

5. In Williamson v. Lee Optical the Court adopted an extremely deferential rational basis test—so long as Congress could have any conceivable rational purpose in adopting its legislation, the court would not interfere.
6. Substantive Due Process in the New Deal Era

a. After Williamson it is apparent that almost ANY economic law will meet the requirements of due process.  

b. Under the Court’s rational basis review, the rational basis for the legislation may be found ex-post, even if it was never actually considered by the legislature.  So long as the Court can come up with any reason, sua sponte, the legislation will be upheld.

c. Furthermore, the person challenging the law has the burden of proof when a rational basis test is applied.

b. Theories of economic substantive due process
i. Lochnerism—laissez faire ideology
1. Categorization

a. The court believed that it was not legislating because under Supreme Court doctrine, it had a responsibility to place statutes into specified legal categories—a judicial task.

b. Police Power/Non-police power

c. Direct/indirect

d. Redistributive/neutral

ii. The Court has dropped all of these distinctions, instead basically adopting Holmes’s view that the “public interest” or “general welfare” are phrases with no real substantive content—the legislature will always pass laws favoring whatever majorities happen to want at a given time.  If this is the case, the Court is better off to defer to Congressional judgment

1. The Court, however, has decided that it will be less deferential in certain areas—this is the Carolene Products footnote.

III. The Rise of Fundamental Rights Substantive Due Process

a. Incorporation through the Due Process Clause
i. The Bill of Rights, as adopted in the 18th century, applied on to the Federal government. See Barron v. Baltimore. 
ii. The Civil War and reconstruction worked a vast change on the constitutional order.  

iii. Many believed that the “privileges and immunities” clause of the 14th Amendment would apply the Bill of Rights to the states, but this was foreclosed by the state’s decision in The Slaughterhouse Cases.  Instead the court found that the rights contained in the Bill of Rights were part of the “liberty” protected by the Due Process Clause of the 14th Amendment.

b. Carolene Products and The Footnote
i. In Carolene Products the court declared that it would generally defer to Congressional or legislative action, giving it the presumption of constitutionality.  But the Court said it would not defer in certain situations
1. When the action expressly violates a textual provision of the Constitution.

2. When the legislation would interfere with the proper functioning of the political process

a. The right to vote

b. The right to peaceful assembly

3. When the statute targets particular religious or racial minorities

4. When the statute targets a discrete and insular minority that might not be adequately protected in the political process.

ii. The Footnote provides a theory of judicial review, articulating when then Court will be more or less deferential to Congress.

c. Evolution of modern substantive due process
i. In Griswold v. Connecticut the Supreme Court held that a penumbra emanating from the Bill of Rights encapsulated a right of privacy that prohibits the government from prohibiting the use of contraceptives.
1. Opinion:  The opinion of the court does not rely on substantive due process.  Instead, the court finds that the statute would impermissibly intrude on the penumbras emanating from other amendments (incorporated through Due Process Clause).
2. Concurrence 1:  Three justices argued that the law should be struck down as violating one of the rights reserved to the people under the Ninth Amendment.

3. Concurrence 2: Justice Harlan argued that this was an impermissible intrusion on the “liberty” protected by Due Process and applied strict scrutiny

4. Concurrence 3:  Justice White argued that privacy was not a fundamental right and that the 9th Amendment didn’t need to be invoked.  Instead, he applied a rational basis test and concluded that the statute had no rational basis

5. Dissents:  The dissenters argued that the court was relying on Lochner to invalidate the law and that this provided judges with too much discretion.

6. Roosevelt:  Griswold was about geographic privacy—the “sanctity” of the marital bedroom—but soon took on a life of its own.

ii. In Eisenstadt v. Baird the court expanded the holding in Griswold, concluding that a Massachusetts law prohibiting the distribution of contraceptives to unmarried couples was a violation of substantive due process.  Here, the Court explicitly recognized the right to control reproduction as a fundamental right
iii. In Roe v. Wade the Supreme Court held that a woman’s fundamental right to privacy, protected by the Due Process Clause, encompasses the right to an abortion in the period before the viability of the fetus
1. Applying strict scrutiny, the court nevertheless concluded that a state’s interest in potential life begins in the third trimester.

2. Dissents: Justice Rehnquist argued that privacy is not a right found in the Constitution and that the Court was simply, as in Lochner, reading its policy preferences into the Constitution.

iv. In Planned Parenthood of Southeastern Pennsylvania v.Casey the Supreme Court re-affirmed the central holding of Roe: the right to privacy protects a woman’s right to an abortion in the period before viability.  But the Court jettisoned the trimester framework, argued that a state could try to persuade a woman not to have an abortion, and said that a state could pass statutes regulating abortion so long as the statute did not pose an “undue burden” on the right.
d. Framework for Analyzing fundamental rights
i. Is there a fundamental right?
ii. Is the Constitutional right infringed?

iii. Is there a sufficient justification for the government’s infringement of a right?

iv. Is the means sufficiently related to the purpose?

e. Theories of Fundamental Rights Adjudication
i. Conventional Morality

1. Under this view, the Court’s task is to ascertain and enforce society’s conventional morality.
2. A more subtle view, espoused by Harry Wellington and Michael Perry is that the court is not to determine “whether the conduct is disapproved by conventional morality, but whether conventional morality supports state enforcement of its disapproval through criminal and civil sanctions.”

3. Still other proponents have suggested that conventional morality can be ascertained using the tools of social science.

4. Example: Stanford v. Kentucky (is death penalty for those under the age of 18 “cruel and unusual?”)

a. Justice Scalia: Puts the burden of proof on those challenging the practice.  While the petitioners brought evidence suggesting that it was rarely practiced, Scalia said this wasn’t enough to determine that the practice violated conventional morality.

b. Justice Brennan: Read the evidence to suggest that there was a national consensus against such punishment.  Believed that it is absurd for the Court to defer when the Founders intended the Constitution to limit Congress’ ability to impose cruel and unusual punishment—Congress cannot be its own judge.

ii. Rights-Based Theories

1. Laurence Tribe

a. The court must define rights independent of conventional moral views

2. David A.J. Richards

a. The constitutionally permissible content of the legal enforcement of morals can be gleaned from reading the foundational philosophers of liberalism (Milton, Locke, Rousseau, Kant) and their modern successors (Dworkin and Rawls)

i. Two crucial assumptions of human rights

1. human capacity for autonomy

2. human beings are entitled to equal concern and respect in exercising their autonomy 
iii. Other Justifications

1. Promoting morality—legal moralism

a. Justice Harlan in Poe v. Ullman: society is not limited to physical wellbeing—it must also look out for moral wellbeing.

2. Promotion of lifestyle choices—J. Harvey Wilkinson and G. Edward White

a. Legal moralism invites the majority to act upon its least noble and prejudiced impulses by allowing it to declare certain practices to be revolting and unnatural.

3. Promotion of the family unit

a. State can act to promote the traditional family unit.

f. Criticism of Fundamental Rights Adjudication
i. John Hart Ely—Democracy and Distrust
1. the Constitution probably authorizes fundamental rights adjudication.

2. BUT, since the Constitution gives no guidance as to what these rights are, it is profoundly undemocratic to allow an unelected court to impose its determinations on society.
ii. Critique of Conventional Morality
1. John Hart Ely

a. Even if a conventional morality exists (and this is unlikely), it is not discoverable by courts.  Instead, judges will convince themselves of the existence of a conventional morality by filtering information through their own moral positions.

iii. Critique of Rights-Based Theories

1. John Hart Ely

a. Natural Law propositions are either too vague and general to be applicable or so specific as to lose claim to universality.

b. Philosophy is not the answer—there is no single method of philosophy and philosophers can reach different answers (i.e., Rawls v. Nozick)

2. Michael McConnell

a. Judges are no better equipped to engage in moral reasoning.  Judges cannot be expected to be masters of philosophy—they apply precedent and legal reasoning.

iv. The Generality Problem

1. One can argue that a right is fundamental simply by posing it at a sufficiently high level of abstraction (i.e., “sexual freedom” v. “right to perform sodomy”)

2. Example: Michael H. v. Gerald D.
a. In Michael H. v. Gerald D. the court held that the adulterous father of a child born to a married woman does not have a right to a paternity test establishing his legal rights as a parent when a California statute provides that a child born to a married woman is conclusively presumed to be a child of the marriage unless paternity has been established in another man within two years of the birth.

b. Scalia—Footnote F

i. When defining “fundamental rights” based on traditions, the court should refer to the most specific level at which the relevant tradition protecting, or denying protection to, the asserted right can be identified.

c. Brennan

i. Even if a tradition can be identified there remains the problem of determining when it has become so firm as to be relevant to society’s definition of liberty.

ii. Traditions can be misguided or based on factual premises no longer perceived to be valid.

iii. The better approach is to use the Court’s precedent and common sense to determine if the interest in the case is close enough to those that have already been protected as an aspect of liberty.

g. The “Right” of privacy and Abortion
i. Right of Privacy

1. The Right is gleaned from a long chain of precedent: Meyer, Pierce, Skinner, Eisenstadt, Loving and Prince.

2. Others have argued that the right to abortion is two rights

a. The right not to be forced by the state to sacrifice life and health to bear children

b. The right to decide whether or not to become a parent and take on the obligations of being a mother.

ii. The Fetus as person

1. Roe holds that a fetus is not a person for the purposes of the Fourteenth amendment.
iii. Equal Protection and Abortion

1. Why isn’t Roe based on the Equal Protection Clause?

a. Abortion did not become a major component of Feminist political activity/thought until after 1967.  When it did, it became mixed up with the ERA.  Feminists wanted to suggest that the ERA might exempt physical characteristics unique to one sex—this contradicted an Equal Protection claim.

b. Doctrinal roadblocks

i. In Geduldig v. Aiello the Supreme Court held that classifications based on pregnancy are not classifications based on sex.

ii. In Personnel Administrator of Massachusetts v. Feeney the Court held that non-sex-based classifications that have a disparate impact on women do not violate equal protection unless there is proof that it was intended to do so.

iii. Taken together, Geduldig and Feeney make it very difficult to argue that abortion regulations are sex-based classification with the intent to disadvantage women.

2. Reva Siegal—Historical Perspective

a.  Restrictions on abortion are state action compelling pregnancy and motherhood.  They violate equal protection both because they injure women’s status in society and because they reflect those status-based attitudes of women’s role in society.
iv. Abortion and the 13th Amendment

1. Andrew Koppelman: “if citizens may not be forced to surrender control of their persons and services, then women’s persons may not be invaded and their services may not be coerced for the benefit of fetuses.”

v. Consent/notification  requirements

1. Adults

a. In Casey the Court held that a spousal notification requirement was an undue burden on the right to an abortion.  Consent laws are also unconstitutional (Planned Parenthood of Missouri v. Danforth)

2. Minors

a. The Court has held that state laws requiring parental notification are constitutional so long as they contain a “judicial bypass” that would allow a minor to prove that she is competent to have an abortion.

vi. State and federal funding

1. States have no duty to fund abortions, even if they help to fund child birth (Maher v. Roe, Harris v. McRae) and public hospitals have no duty to allow their premises to be used for abortions (Webster v. Reproductive Health Services).

vii. “partial birth” abortion (intact D&E, D&X)

1. In Stenberg v. Carhart the Supreme Court struck down a Nebraska law banning any “partial birth abortion” that wasn’t necessary to save the life of the mother

viii. The Section Five power and Abortion

1. The “Partial Birth Abortion Act of 2003 seeks to overturn Stenberg and contains extensive factual findings indicating that partial birth abortion is never necessary to preserve the health of the mother.  The Act also states that Congress is not bound by the Court’s factual findings in Stenberg and that Court precedent provides that it should defer to Congressional conclusions regarding matters of fact, citing Katzenbach v. Morgan.

2. Can Congress give women less protection under the 14th Amendment than those recognized by the Court under different factual conclusions?

h. The Tiers of Scrutiny—Due Process
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IV. Roosevelt’s Model and Substantive Due Process
a. Meaning of substantive due process
i.  “The guarantee that no person shall be deprived of liberty without due process of law means that the government cannot restrict your liberty in even the most trivial way unless it does so by means of a valid law.”
1. A law is not valid when the government has exceed the power granted to it under the Constitution.

2. State governments, which have more power than the federal government, can be said to be exceeding their authority when they pass laws using powers that have not been delegated to them by the people.

ii. Relevant constitutional meaning

1. The government must act in the public interest.  More specifically, the relevant constitutional question is “does this law offer net benefits to society?”

b. Economic substantive due process
i. Factors used to craft decision rule

1. Institutional competence

a. The legislature is probably better at determining complex factual questions about a law’s effects

ii. Decision rule
1. the court should usually defer to Congress

c. Abortion
i. Factors used to craft decision rule

1. institutional competence

a. There are some reasons to believe that Congress will not perform the cost/benefit balancing in good faith.  

b. Women are underrepresented in the legislature

i. More specifically, those who support abortion rights would argue that that one cannot expect the legislature to take into account the rights of poor women upon whom the burdens of unwanted pregnancy are likely to be heaviest.

ii. BUT many women oppose abortion

c. The question comes down to whether the legislature can be trusted
ii. Decision rule

1. Casey
a. Casey eschews a bright line rule that would have the court automatically defer or not defer.  Instead the “undue burden” test concentrates on the reasons for deference. 

i. Roosevelt argues that this is better than Roe’s bright-line rule but that it still fails to resolve the underlying issue
2. Roosevelt’s alternative

a. An appropriate decision rule would look to see if the legislature has strike the right balance between the competing values of life and liberty.  The issue is whether the legislature has unfairly discounted the liberty interests of young women
d. Homosexual sex
i. Factors used to craft decision rule

1. Institutional competence

a. Can the legislature be trusted to adequately weigh the interests of homosexuals?

b. OR, is this really a value judgment best left to the legislative branch?
INDIVIDUAL RIGHTS—Equal Protection

Race

I. Reconstruction and Equal Protection
a. Doctrinal development
i. In Strauder v. West Virginia the Court held that a law excluding blacks from juries violates the Equal Protection Clause of the 14th Amendment.  The court emphasized that the Amendment was intended to provide equal civil rights and that the amendment prevented laws that classified explicitly on the basis of race.
1. Some argue that this case should have been decided under the Fifteenth Amendment, with jury service analogized to voting (political rights)

ii. In Plessy v. Ferguson the Court held that a state statute requiring whites and blacks to be housed in separate railroad cars of equal quality was not a violation of the Equal Protection Clause of the Fourteenth Amendment.  The court emphasized that the Fourteenth Amendment does not provide for social equality.  The court subjected the statute to a kind of rational basis review and concluded that the law did not violate the constitution even though it had an express racial classification because legislatures can’t erase racism through the law and any indication that the law treated blacks as inferiors was due to self-perception and not to the law itself.
iii. Strauder & Plessy
1. Strauder:  a law that discriminates, on its face, against blacks and whites with respect to civil rights is unconstitutional (anti-classification).

2. Plessy:  a law that discriminates, on its face, is constitutional so long as it provides for both races equally (anti-subordination). 
b. The Civil/Social/Political distinction
i. In Strauder v. West Virginia the court emphasized that the Fourteenth Amendment is limited to providing for equal civil rights to blacks but not equal political (voting) or social rights.

ii. In Plessy v. Ferguson the court emphasized that “the object of the [Fourteenth] [A]mendment was undoubtedly to enforce the absolute equality of the two races before the law, but in the nature of things it could not have been intended to abolish distinctions based upon  color, or to enforce social, as distinguished from political equality, or a commingling of the two races satisfactory to neither.”

iii. Mark Tushnet: “The lawmakers who discussed equality during Reconstruction accepted mid-century conceptions that distinguished equality with respect to civil rights, to social rights, and to political rights.  The core of each conception was also well defined: the core of civil rights included the rights to sue and testify; social rights included the right to select one’s associations; voting was the central political right.”

iv. Lochner-era reasoning and Plessy
1. As in many other Lochner-era opinions, the court’s reasoning involved classifying certain interests and then developing a body of law that deals with that classification (i.e., direct/indirect, redistributive/neutral).

2. The court concluded that there were three classifications of rights

a. Civil rights—the fourteenth amendment applied ONLY to civil rights (i.e., the right to contract, hold property, etc.)
b. Political rights—voting (fifteenth amendment)

c. Social rights—the right of association (not covered by 14th Amendment)

c. “Separate but equal”
i. Discrimination v. “mere” segregation

1. Herbert Wechsler: segregation cannot be unconstitutional because it involves a freedom of association, not discrimination. “Given a situation where the state must practically choose between denying the association to those individuals who wish it or imposing on those who would avoid it, is there a basis in neutral principles for holding that the Constitution demands that the claims for association should prevail?”
2. The court implicitly recognizes that the distinction between segregation and discrimination rests in part on the social meaning attached to the separation.

a. Charles Black: “The lawfulness of the Segregation Decisions”

i. “it would be the most unneutral of principles, improvised ad-hoc, to require that a court faced with the present problem refuse to note a plain fact about the society of the United States—the fact that the social meaning of segregation is the putting of the Negro in a position of walled-off inferiority—or the equally plain fact that such treatment is hurtful to human beings.”

d. Constitutional remedies
i. In Giles v. Harris the Court recognized that black persons were being systematically disenfranchised but stated that it was powerless to provide a remedy to such a broad conspiracy.  The court said that any remedy would have to come from the political branches of government
ii. Giles represents a long line of post-reconstruction cases in which the North and the South reconciled themselves at the expense of the newly freed slaves.

II. The development of modern Equal Protection Doctrine: Brown and Loving
a. Historical background
i. World War II

1. World War II propaganda centered on the idea that the Untied States was an equalitarian society and a democracy opposed to the evil racism and fascism of Nazi Germany.  This, plus the involvement of black soldiers in the war, created a powerful platform on which to challenge the American system of Jim Crow laws.

2. Even before World War II, organizations like the NAACP had begun a comprehensive legal assault on the foundations of discriminatory laws in the United States. 

ii. The Cold War

1. As in World War II, the Cold War pitted the United States—which portrayed itself as a bastion of freedom, equality and democracy—against a regime characterized as totalitarian.  This gave ideological ammunition to proponents of desegregation

iii. In Sweat v. Painter the Supreme Court held that a law school for blacks, established by Texas to withstand constitutional attack, was not and would not provide a legal education equal to the one provided at the University of Texas law School.  The Court ordered that the school admit black students.
iv. In  McLaurin v. Oklahoma State Regents the Supreme Court held that a black student admitted to the State university to pursue a graduate program not offered by the separate black university could not be required to sit in separate sections of the classroom, library and cafeteria.  The court reasoned that such burdens would deprive the student of the equal education  the constitution demanded.
v. In Brown v. Board of Education the Supreme Court held that a statute requiring separate educational facilities for white and black children violates the 14th Amendment when the statute also requires that schools be of equal quality.
1. The decision in Brown emphasized the harm of segregation, concluding that separate but equal was “inherently unequal.”

b. The response to Brown
i. State interpretation of the constitution-the “Southern Manifesto”

1. The Southern Manifesto argued that
a. The judiciary had usurped political power properly vested in Congress

b. That parents had a constitutional right to direct the lives and education of their children

c. The court should have adhered to long existing precedent

d. The original understanding of the 14th Amendment did not support the decision

e. That the decision disrespected the structural principles of federalism.

2. compare to the Virginia and Kentucky Resolutions (supra, p. 4-5)
c. Law and Social Change: Brown as case study
i. Gerald Rosenberg: “Hollow Hope: Can the Court’s Bring About Social Change?”

1. Rosenberg argues that Brown had no appreciable affect on the segregation issue.  Real change did not occur until the political branches were mobilized to pass the 1964 Civil Rights Act. 

ii. Others have argued that Brown’s biggest effect was on mobilizing white resistance that gave the civil rights movement sympathy.

iii. Still others look at Brown as having a signaling function.  Brown announced that there was no loyalty to the status quo, making change plausible.  This mobilized action.

d. “Reverse Incorporation”
i. General

1. “Reverse Incorporation” is the idea that interpretations of the Due Process Clause of the 14th Amendment also apply to the Due Process Clause of the 5th Amendment, notwithstanding the different contexts in which they were ratified.

ii. Criticism

1. Originalist attack

a. The Fourteenth Amendment was ratified after the Federal Government had won the Civil War.  It would be very plausible to assume that the Fourteenth Amendment binds the states but not the federal government

iii. Supporting Argument

1. Some have argued that reverse incorporation may rely on the 9th Amendment.  The theory is that the passage of later amendment recognizes the “unenumerated” rights found in the 9th and therefore binds the federal government.

iv. In Bolling v. Sharpe the Supreme Court used the theory of “reverse incorporation” to conclude that it would be strange for the Fourteenth Amendment to bind the states but not the federal government.
e. Originalism and Brown
i. See supra, p. 3-7

ii. Evolving viewpoints

1. The idea is not that the meaning of the constitution has changed.  Instead, the original meaning, when applied to new circumstances, may have different consequences.

2. For example, it may have been the case that racism was so pervasive when the 14th Amendment was ratified, that it wasn’t even recognized—it was a normal part of the world.  But as social norms changed, the racism became more apparent and the meaning of the 14th Amendment in that situation became clear.

f. Anti-Miscegenation laws
i. In Loving v. Virginia the Supreme Court held that Virginia’s anti-miscegenation law violated the Equal Protection Clause of the 14th Amendment.
III. The “meaning” of Brown and Loving: Anti-subordination or Anti-Classification?

a. Anti-Subordination
i. An anti-subordination approach focuses on the motivations and social meaning behind discrimination.  It sees the Equal Protection Clause as insurance against social stratification or the creation of social castes.

ii. Balkin: “The question is not whether identifying traits exist that might distinguish people, but whether society has organized itself into a system of super- and subordination based on those traits.  The issue is social stratification based on traits, not the nature of the traits themselves.”
iii. Theoretical Support/Development

1. Colker: “Anti-subordination Above All: Sex, Race and Equal Protection”

a. “It is more invidious for women or blacks to be treated worse than for men or whites to be treated worse than black women under this perspective, because of the differing histories and contexts of subordination faced by these groups.”

iv. Justification/principle

1. Social Meaning:  The 14th Amendment prohibits the creation of social hierarchies based on racial status
2. Political Process:  Blacks are particularly likely to be the target of status-enforcing legislation because their interests are not adequately represented in the political process.

b. Anti-Classification
i. General

1. an anti-classification approach avers that racial discriminations, by their very nature, are invidious and stigmatizing.  Consequently, the court should apply strict scrutiny when faced with any form of racial discrimination.

ii. Theoretical support/development

1. Brest, “Foreword: In Defense of the Anti-Discrimination Principle.”

a. “The anti-discrimination principle guards against certain defects in the process by which race-dependent decisions are made and also against certain harmful results of race-dependent decisions.”
b. Racial generalizations create a psychic injury

2. Ely, “Democracy and Distrust”

a. “First Degree Prejudice”

i. anti-classification guards against laws that discriminate and create inequality for its own sake.

b. “Second Degree Prejudice”

i. anti-classification guards against generalizations based on allegedly benign pretenses that are really vehicles for oppression
c. Strict Scrutiny helps to determine when the political process has failed, producing laws that do not benefit the public but instead oppress and inflict prejudice.

3. Immutability

a. Racial classifications are unfair because they target individuals based on a trait they cannot control.

b. Criticism of this argument

i. Some say that this improperly reduces racism to biology when in reality, racism is a complex sociological concept.  Race is biological, but it is social context and meaning that makes it invidious.

iii. Justification/principle

1. Provides a bright-line rule

2. Risk-averse rule that over-enforces the 14th Amendment

3. classifications, by their nature, are invidious

c. Synthesis:  are these principles really in conflict?
i. Under both approaches, the court must still determine whether a practice or law counts as a “classification” “on the basis of” “race”—each of these terms requires careful consideration and scrutiny.

ii. The classifications that one will find to be suspect depend on a variety of factors that would be taken into account by the anti-subordinationist.

IV. The Strict Scrutiny Test, Generally
a. General
i. Modern strict scrutiny tests whether legislation is “narrowly tailored to achieve a compelling government interest.”

b. Purpose
i. Distribution of errors
1. Like the beyond a reasonable doubt standard in criminal law, strict scrutiny is extremely over-enforcing.  The assumption is that it is better to rule a law unconstitutional, even though it might be constitutional, than to allow any form of invidious racial discrimination.

2. As such, the test sacrifices accuracy for consistency

ii. Bright-Line Rule

1. provides a clear rule to lower courts

iii. “Smoking Out” function

1. Justice O’Connor argues that strict scrutiny is required in all cases involving racial discrimination so that the court may differentiate truly benign from invidious discrimination.

c. Doctrinal Development

i. In Korematsu v. United States the court stated that “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect.”
ii. In Loving v. Virginia the Court struck down Virginia’s anti-miscegenation law by testing whether the law was “necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the job of the Fourteenth Amendment to eliminate.”

iii. In Aderand v. Pena the court held that “all racial classifications, imposed by whatever federal, state, or local government actor, must be analyzed by a reviewing court under strict scrutiny.  In other words, such classifications are constitutional only if they are narrowly tailored measures that further compelling[ling] governmental interests.”

1. The court concluded that this bright line rule was supported by three factors

a. skepticism: “any preference based on racial or ethnic criteria must necessarily receive a most searching examination.”

b. consistency: “the standard of review under the Equal Protection Clause is not dependent on the race of those burdened or benefited by a particular classification.”

c. congruence: “equal protection analysis in the Fifth Amendment area is the same as that under the Fourteenth Amendment.”

d. Scope/Reach: When does strict scrutiny apply?
i. Racial Segregation in Prisons

1. In Johnson v. California the Supreme Court held that a California Department of Corrections Policy segregating arriving prisoners on the basis of race in order to mitigate gang-related violence, was subject to strict scrutiny.
2. Principle: all racial classifications are subject to strict scrutiny
a. Strict scrutiny is applied to “smoke out” illegitimate uses of race.  Strict Scrutiny is NOT “strict in theory but fatal in fact.”

ii. Child Custody and adoption

1. In Palmore v. Sidoti the Supreme Court held that the “best interest of the child standard” could not be used to justify a state court ruling divesting a natural mother of the custody of her child because of the mother’s multi-racial marriage.  
a. The “Heckler’s Veto”

i. While the law is incapable of ending racial prejudice, it cannot give private racial prejudice legal effect.

ii. To allow racism—here the possibility that the child would be teased for having a mother in a multi-racial relationship—to direct judicial decisionmaking would be to give power to the worst elements of our society.
2. Adoption

a. Racial matching

i. Many adoption agencies try to match children to prospective parents on the basis of religion, race or ethnic background.  Is this constitutional?

ii. Bowen, “Cultural Convergences and Divergences: The Nexus Between Putative Afro-American Family values and the Best Interests of the Child.”

1. Bowen argues that black children should be raised as black children.  He sees such a policy as essential to the maintenance of black culture.

iii. Bartholet, “Where do Black Children Belong? The Politics of Race-Matching in Adoption.”

1. Bartholet argues that race matching policies harm children by making it more difficult for minority children to be adopted.  Furthermore, adoption should not be exempt from the usual assumption that race-based classifications are inherently invidious.

3. “Facilitative Accomodation”

a. Many adoption agencies classify children by race and then ask the prospective parents what race of child they prefer.  Once the parents make a preference, these agencies include only children of that race on the list of potential candidates for adoption.

b. Banks, “The Color of Desire: Fulfilling Adoptive Parents Racial Preferences Through Discriminatory State Action”

i. Banks argues that this policy denies black children, on the basis of race, the chance to be considered for adoption.  The policy also furthers the race-consciousness that produces racial inequality.

4. Principle:

a. The government may not give private racial prejudices legal effect.  Racial adoption policies are probably subject to strict scrutiny.

i. This leaves open the question of whether such policies are “compelling.”

5. The Federal government prohibits racial classifications in the adoption process (42 U.S.C. §1996b)

iii. Government collection and use of racial data
1. Doctrinal development

a. In Anderson v. Martin the court held that a Louisiana statute requiring that ballots designate the races of the candidates was unconstitutional, even though it applied to all races, because doing so would place the power of the state behind a racial classification that induces racial prejudice.
b. In Mores v. Daley a district court held that a Census Bureau’s questionnaire asking individuals to report their race was constitutional because “statistical information as such is a rather neutral entity which only becomes meaningful when it is interpreted.”
2. Under-counting of racial minorities

a. In City of New York v. United States Department of Commerce the Second Circuit held that Census Bureau methods which systematically undercounted minorities was subject to strict scrutiny because it denied the plaintiffs a fundamental right.

3. Principles

a. The government may collect data on races, but its application and use of that data may be subject to strict scrutiny when it acts with the force of law.

b. A systematic failure to acquire racial data may raise strict scrutiny (though this hasn’t been heard by the Supreme Court).

iv. “Racial Profiling”

1. In Brown v. City of Oneonta the Second Circuit rejected a claim that a police initiative to track down and question every black male in a small town after the victim of a burglary described her assailant as black, concluding that the police initiative was not based on a suspect government classification, but on a suspect description offered by a private party.
e. Synthesis, Summary
i. Modern Supreme Court doctrine subjects any racial classification to strict scrutiny.

1. The court has rejected an anti-subordination approach, instead concluding that the classification itself is always a constitutional injury.

ii. Purpose

1. O’Connor argued that strict scrutiny is not “strict in theory, fatal in fact.”  Instead, she believed that strict scrutiny should always be applied as a mechanism to differentiate truly benign discrimination from invidious discrimination.

a. Note: Strict Scrutiny doesn’t actually “smoke-out” discrimination.  Rather, Roosevelt has argued that it simply balances the state’s interest with the effect of a racial classification.

i. A rule that simply looked for smoking out would simply look for a tight end/means fit.

2. Provides a bright-line rule.

3. Over-enforces the 14th Amendment

iii. Triggers

1. Use of strict scrutiny for a racial classification still leaves open the question of what, exactly, is a racial classification.
V. What is “Race”?

a. Four Concepts of Race

i. Status-Based

1. the traditional notion of race as an indicator of social status

ii. Formal

1. social constructed formal categories in which race is seen as a neutral, apolitical description that simply refers to skin color or ethnic origin

2. this concept treats race as conceptually distinct from social meaning—it is a clinical biological description.

iii. Historical

1. This is the concept of race most frequently invoked by the court.  It refers to the history of past and continuing racial subordination.
iv. Cultural

1. this identifies race with a particular culture.

b. Race as Social and Legal Construction
i. General

1. As noted above, the fact that there are many concepts of race has created legal confusion.  In fact, the term “race” may be conceptually incoherent.

2. Race is, however, socially constructed through the law—a state has considerable power to define race statutorily.

ii. Doctrinal Development

1. In Doe v. State Dep’t of Health and Human Resources a Louisiana Appeals Court upheld a Louisiana statute that required a statutorily defined racial classification to be printed on all birth certificates.
2. In Hernandez v. Texas the Supreme Court held that the exclusion of juror of Mexican descent from the murder trial of a defendant of Mexican descent was a violation of the Equal Protection Clause of the 14th Amendment because the evidence indicated the existence of a “distinct class” that had been singled out for differential treatment.
a. The court determined that racial discrimination was derived from the social context.

3. In Hernandez v. New York an extremely divided supreme court rejected a Latino plaintiff’s claim that he had been unconstitutionally discriminated against by a federal prosecutor who used two of his peremptory challenges to dismiss jurors who were bi-lingual.
a. All of the justices agreed that challenging the jurors simply because they were Latino would be a violation of the Equal Protection Clause under the precedent articulated in Batson v. Kentucky.

b. A majority agreed that discriminatory purpose was required to raise an equal protection claim.

4. In Rice v. Cayetono the Supreme Court held that a provision of the Hawaiian constitution limiting the election of trustees to a state agency charged with administering programs and revenue for the benefit of “native Hawaiians” to “Hawaiians”—a term defined as anyone who is a descendant of those inhabiting the Hawaiian islands in 1778—was an unconstitutional violation of the Equal Protection Clause.
a. Here the court emphasized that ancestry was simply a proxy for race.  It concluded that the state was purposefully discrimination against non-Hawaiians and that its classification singled out an identifiable class of persons solely because of their ancestry or ethnic characteristics.

iii. Principles
1. The court has concluded that “race” is defined by social meaning (Hernandez).

a. The court will look to see if a community has singled out an identifiable class for special treatment.

2. Discrimination based on language can be used as a factor to determine whether a government actor intends to discriminate on the basis of race. 

a. If language marks out an identifiable class for special treatment in a community, it may trigger strict scrutiny. Yu Cong Eng v. Trinidad; Meyer v. Nebraska.

3. Ancestry may not be used as a basis for discrimination when used to identify a specific class for special treatment.

4. Racial “proxies”

a. Casebook asks us to consider whether the Court regards a classification as one based on race is dependent upon whether the court believes the practice being challenged as essentially legitimate or illegitimate.

VI. What is discrimination “based” on race?
a. Roosevelt: Doctrine v. Meaning
i. The Equal Protection Clause’s “plain meaning” is that certain kinds of discrimination are bad and unconstitutional.

1. The paradigm case for enforcement of the Equal Protection clause is discrimination against the freed slaves.

2. Why is this bad?

a. Oppressive

i. Discrimination based on race creates a status hierarchy (Balkin) that we find odious to the American system of government. (anti-subordination)

b. Unfair

i. Discriminations based on race are unfair because race is an immutable characteristic that is almost always irrelevant to decisionmaking. (Anti-classification)

ii. Doctrine—how do we apply this meaning?

1. Anti-subordination

a. The court should apply strict scrutiny when there is a politically weak minority subject to prejudice.

b. The court should apply strict scrutiny whenever it discovers a trait used to form status hierarchies.

2. Anti-Classification

a. The court should apply strict scrutiny any time the government makes a classification based on an irrelevant, immutable characteristic.
i. Race

ii. Sex (irrelevant most of the time)

iii. Homosexuality (this would require agreement that it is immutable)

b. Discrimination by the initial decisionmaker
i. Doctrinal Development

1. Discriminatory application of neutral statute

a. In Yick Wo v. Hopkins the court held that the San Francisco Board of Supervisors had unconstitutionally discriminated against Chinese applicants for laundry licenses.  The court argued that “thought the law itself be fair on its face and impartial in appearance, yet if it is applied and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still within the prohibition of the Constitution.”
2. Discriminatory purpose to adopt a facially neutral statute

a. In Ho Ah Kow v. Nunan a district court held that a San Francisco ordinance requiring that every male prisoner in the county jail have his hair cut down to one inch from the scalp was unconstitutional because it had been adopted solely to spite male Chinese in the city of San Francisco.
b. In Gomillion v. Lightfoot the Supreme Court held that the Alabama legislature’s decision to change the boundaries of the city of Tuskegee was unconstitutional because it had been done solely to segregate white and black voters.
c. In Griffin v. Prince Edward County School Board the Supreme Court held that the local school board’s decision to shut down the school system and pay for private schools rather than desegregate was an unconstitutional violation of the 14th Amendment because it had been done solely to maintain a system of segregated schools.

3. Principle

a. If an otherwise neutral statute is administered in a purposefully discriminatory fashion, the application of the statute is subject to strict scrutiny.

b. If a governmental body adopts a neutral statute for the purpose of discriminating against a minority, the statute will be subject to strict scrutiny.

ii. Transferred de jure Discrimination

1. Generally

a. The issue here involves a situation in which a law discriminating against a minority in one field has effects that are then compounded by a facially neutral law in a different area.
b. The court has not addressed this issue directly as a matter of constitutional law.

2. In Gaston County v. United States the Supreme Court held that the use of a voting literacy test was a violation of the 14th Amendment—even though it was applied fairly and impartially—because such a test took advantage of unconstitutionally segregated schools whose low standards of education made it extremely difficult for blacks to pass the literacy test.

3. Compare to Personnel Administrator of Massachusetts v. Feeney.

c. Inquiry into discrimination by the reviewing court
i. Disparate Impact

1. Title VII

a. In Griggs v. Duke Power Co. the Supreme Court held that Title VII of the 1964 Civil Rights Act prohibited employers from requiring high school diplomas of job applicants and a general intelligence test when such requirements had a disproportionate impact on black applicants and the criteria had not been demonstrated to predict job performance.
i. The court reasoned that Congress had intended the act to prohibit discriminatory consequences and not just motives.

2. The Equal Protection Clause

a. In Washington v. Davis the Supreme Court refused to extend Griggs into its Fourteenth Amendment jurisprudence.  Rather the Court held that the District of Columbia’s use of a written personnel test as a criterion in its hiring of police officers was not a violation of the Fourteenth Amendment even if use of the test was demonstrated to have a disparate impact on black candidates.
3. Purpose v. Disparate Impact

a. Rationale

i. Court is concerned that reading a disparate impact standard into the 14th Amendment would be overly broad—it would potentially invalidate a whole host of social programs, tests and regulatory schemes.

4. Note on Disparate Impact and Sex

a. In Personal Administrator of Massachusetts v. Feeney the Supreme Court held that a preference for veterans in civil service jobs was not an unconstitutional violation of the 14th Amendment because the law had not been adopted “because of” its effects on the identifiable group.
i. Feeney makes clear that foreseeability is not sufficient to prove discrimination.  Rather, the statute must have been adopted “in part ‘because of,’ not merely ‘in spite of’ its adverse effects upon an identifiable group.”

ii. This is akin to the “purpose” mens rea in Criminal Law (mere “knowledge” is not enough).

b. The Nexus between Davis and Feeney
i. Reva Siegal argues that the Davis/Feeney approach to Equal Protection limits the reach of the Fourteenth Amendment in the same way as the political/civil/social distinction limited its reach in the 19th century.

ii. Modern Supreme Court Doctrine: discriminatory intent
1. The Supreme Court has held that a discriminatory purpose is required before it will subject a facially neutral statute to strict scrutiny.

a. In Feeney the Court stated that “‘Discriminatory purpose…implies more than intent as volition or intent as awareness of consequences.  It implied that the decisionmaker, in this case a state legislature, selected or re-affirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.

2. Proving discriminatory purpose (Village of Arlington Heights v. Metropolitan Housing Development Corp. (1977) factors)
a. The impact of the official action, including whether “a clear pattern, unexplainable on grounds other than race, emerges from the effect of state action even when the governing legislation appears neutral on its face.” (court said this would be rare).
b. “the historical background of the decision…particularly if it reveals a series of official actions taken for invidious purposes”

c. “[t]the specific sequence of events leading up to the challenged decision.”

d. “[d]epartures from the normal procedural sequence.”

e. “[s]substantive departures [where] the factors usually considered important by the decisionmaker strongly favor a decision contrary to the one reached.”

f. “[t]he legislative or administrative history…especially where there are contemporary statements by members of the decisionmaking body, minutes of its meetings, or reports.”

3. Even after discriminatory purpose has been shown, the government action will still stand if the government can show that it would have come to the same decision even if the impermissible purpose had not been considered. See Mr. Healthy City School District Board of Education v. Doyle (1977).

iii. Alternative Triggers for Strict Scrutiny

1. One alternative to the Davis/Feeney approach is to make discriminatory purpose a rebuttable presumption once disparate impact has been shown.  This would place the burden of proof on the state.

a. This would force governments to confront the racial consequences of their decisions.

b. This could be compared NEPA’s requirement that the government prepare an EIS anytime its decision might impact the environment.

VII. Affirmative Action

a. Doctrinal Development
i. Education

1. In Regents of the University of California v. Bakke Justice Powell authored an extremely influential concurring opinion which subjected UC Davis Medical School’s admission system to strict scrutiny, concluding that a strict quota system was not narrowly tailored but that diversity—derived from the first amendment right to free speech—may be a compelling state interest for the administrators of a university.
2. In Grutter v. Bollinger the court subjected the University of Michigan Law School’s admissions program to strict scrutiny because the Law School used race as a factor in admissions.  The court concluded, however, that race could be used as a factor in individual circumstances because diversity is a compelling state interest and such an individualized system was narrowly tailored to achieve that interest.
3. In Gratz v. Bollinger the Court subjected the University of Michigan’s undergraduate admissions program to strict scrutiny because it automatically provided applicants admissions points based solely on their race.  The court concluded that while diversity is a compelling state interest, the program was not narrowly tailored to achieve that interest because it did not provide individualized consideration.
ii. Employment

1. In Wygant v. Jackson Board of Education the Court held that a school district’s plan to layoff nonminority teachers with seniority before minority teachers in order to maintain a percentage of minority teachers was unconstitutional because providing “role models” was not a compelling state interest and because the means used was not narrowly tailored—the burden would be concentrated an borne by innocent parties.
2. In United States v. Paradise the Supreme Court upheld a lower court order requiring that one black be hired for every white hired for upper level positions once certain other criteria had been met.  The court found this to be narrowly tailored to remedy to specific instances of previous discrimination.
iii. Government Contracts

1. In Fullilove v. Klutznick the Court held that a Minority Business Enterprise program which set aside 10% of federal funds used for public works projects to minority group members was constitutional.  The justices could not agree on a rationale.  CJ Burger concluded that the program was authorized by the §5 power and that the program met strict scrutiny.
2. In City of Richmond v. J.A. Croson Co. the court held that a municipal program requiring that prime contractors awarded city contracts set aside 30% of the dollar amount of the contract for the employment of minority owned enterprises was an unconstitutional violation of the Equal Protection Clause.
3. In Adarand Constructors v. Pena the Court held that a federal law awarding contracts to prime contractors who hired subcontractors certified as small businesses controlled by “socially and economically disadvantaged” individuals was a violation of the Equal Protection Clause of the 14th Amendment.  In Adarand the court declared that all racial classifications would be subject to strict scrutiny.
b. Originalism and Affirmative Action
i. Was reconstruction legislation race-conscious or race-neutral?

1. Schnapper:  “This history strongly suggests that the framers of the amendment could not have intended it generally to prohibit affirmative action for blacks or other disadvantaged groups.”

2. Moreno: responds to Schnapper by pointing out that statutes benefiting blacks were facially race-neutral and that often they were intended to help whites.

a. Stephen Siegel argued that the facially race-neutral character of the statute is misleading because “freedmen” and “previous conditions of servitude” were racial categories.

ii. Is reconstruction legislation relevant to the meaning of the Fourteenth Amendment?

1. Some have argued that congressional action is irrelevant to interpretations of the 14th Amendment because the Federal Government was not bound by the 14th Amendment.

2. Others have argued that the privileges and immunities clause was intended to bind the Federal government.

iii. Was reconstruction legislation about civil or social equality?

1. Historians have pointed out that the same Congress that passed the 14th Amendment also appropriated money for the relief of destitute colored women and children.

2. The historical evidence “suggests that the current Court’s rejection of programs that remedy general societal discrimination is unsupported by the original understanding.  Also inconsistent with the original understanding is the current Court’s requirement that only the governmental unit that previously discrimination against minorities may engage in race-conscious remedies, and then only to alleviate the effects of its past discrimination.”

iv. Did the framers accept a “color-blind” theory?

c. Affirmative Action summary
i. The Supreme Court will apply strict scrutiny to any racial classification, even if the state’s asserted interest is to help that racial group.

ii. Justice O’Connor has justified this approach by saying that the strict scrutiny test is used to “smoke out” invidious discrimination—the test helps the court insure that supposedly benign interests are, in fact, benign.

iii. Criticism

1. From an anti-subordination perspective, the court should not apply strict scrutiny in this situation.  

VIII. Summary/Synthesis

a. Rules/Principles
i. The impact of federalism

1. The court has argued that state and local actions that discriminate on the basis of race are more clearly subject to the restrictions of the 14th Amendment because they are more susceptible to factional control. See Croson (especially Scalia’s concurrence and then compare with Scalia’s opinion in Romer).
ii. What level of scrutiny applies?

1. The Court will apply strict scrutiny to any race-based classification because of three factors.  
a. Skepticism of racial classifications
b. Consistency of standard of review (symmetry)
c. Congruence between 5th and 14th amendment.
2. Whether a group has been singled out because of their race can be determined by evidence of community attitudes. See Hernandez v. Texas.
b. What is a compelling interest?
i. Role-Models?

1. The Supreme Court has concluded that provided minority role-models is not a compelling state interest. See Wygant.
ii. Diversity?

1. Diversity has been recognized as a compelling state interest in the context of education. See Bakke, Grutter, Gratz.

2. What is diversity?

a. Ideological diversity
b. Experiential diversity

c. Diversity of talents

d. Demographic diversity

3. In Grutter, Justice O’Connor argued that diversity was valuable because

a. Promotes cross-racial understanding

b. Prepares students for multi-cultural society

c. Disperses knowledge through racial groups

d. Enhances the legitimacy of society’s leaders.

iii. Remedying societal discrimination?

1. The court has said that remedying societal discrimination is not a compelling interest. See Croson
iv. remedying specific past discrimination?

1. The court has recognized that remedying specific instances of past discrimination by the entity that discrimination is a compelling interest. See Paradise
2. Even Scalia would be wiling to grant this as a compelling interest: “In my view there is only one circumstance in which the States may act by race to ‘undo the effects of past discrimination’: where that is necessary to eliminate their own maintenance of a system of unlawful racial classification.” See Croson.

c. When is the means “narrowly tailored”?
i. Individualized consideration

ii. Time limits on the benefit
iii. The benefit is conferred to rectify a specific instance of discrimination

iv. Consideration of race-neutral alternatives

v. An outright quota is not narrowly tailored

Sex

I. Policy and Theoretical issues
a. Historical development
i. 19th and early 20th century

1. In this period, state action that discriminated on the basis of sex was seen as rationally related to divinely established differences in the social roles of men and women.

2. In Bradwell v. Illinois (1873) justice Bradley concurred in a judgment  upholding an Illinois law denying women the right to practice law by arguing that “the civil law, as well as nature herself, has always recognized a wide difference in the respective sphere and destinies of man and woman….The constitution of the family organization, which is founded in the divine ordinance, as well as in the nature of things, indicates the domestic sphere as that which properly belongs to the domain and functions of womanhood….The paramount destiny and mission of woman are to fulfill the noble and benign offices of wife and mother.  This is the law of the Creator.”

3. In Minor v. Happersett (1875) the court held that the 14th Amendment did not guarantee women a right to vote.

b. Social movements and the law
i. Roosevelt argues that social movements change society’s accepted interpretations of the constitution.  

ii. Women’s suffrage movement

1. the Women’s suffrage movement eventually secured the adoption of the 19th Amendment in 1920.  Even before that, however, the Supreme Court had begun to “ratify” the gains of the suffrage movement.

2. In Muller v. Oregon (1908) the court invoked a sex-differentiated framework in its liberty of contract cases, holding that differences in body structure and physiology justified limits on the freedom of contract that were otherwise barred by Lochner.

3. In Adkins v. Children’s Hospital (1923) the Supreme Court held that a minimum wage law for women was a violation of the freedom of contract.  The court noted that passage of the 19th Amendment belied any proposition that women should be given special protection or restraint in their freedom of contract.
4. Incorporation of the 19th Amendment’s premise of political equality was stalled by the end of the 1920s: Adkins was overruled and the court expressed a willingness to defer to state action discriminating against women on the basis of sex roles and stereotypes.  In Goesaert v. Clearly the Supreme Court upheld a Michigan law prohibiting women from working as bartenders unless they were the wife or daughter of the male owner of the bar.
5. By the early 1960s, any social movement towards sex equality had reached a standstill.  In Hoyt v. Florida (1961) the Supreme Court upheld a law requiring women to opt-in to the jury pool, but men to opt-out even though the law produced virtually all-male juries.

c. The Equal Rights Amendment and Constitutional Interpretation
i. ERA and judicial decisionmaking

1. In Frontiero v. Richardson three justices dissented on the grounds that the court should wait until the debate over the ERA had been settled.  Justice Powell argued that “if this amendment is duly adopted, it will represent the will of the people accomplished in the manner prescribed by the Constitution.  By acting prematurely and unnecessarily, as I view it, the court has assumed a decisional responsibly at the very time when state legislatures, functioning within the traditional democratic process, are debating the proposed Amendment.  It seems to me that this reaching out to preempt by judicial action a major political decision which is currently in the process of resolution does not reflect appropriate respect for duly prescribed legislative processes.”

ii. ERA and Originalism
1. The debate over the ERA inspired a vigorous debate.  Proponents argued that it would guarantee equal wages for women, and provide remedies for discrimination in the workplace.  Opponents countered by saying that it would lead to co-ed bathrooms, abortion rights, same-sex marriage and other unpredictable results.  This debate suggests that “Originalism” may be an impossible theory to implement.  Had the ERA been ratified, whose intent would be followed?  Those who compromised or promised that it would not have far-reaching effects or radicals who believed it would lead to abortion rights, etc?

iii. The “countermajoritarian difficulty” and the ERA

1. While the ERA failed, it was adopted by states with a majority of the population.  If this is the case, the Court’s decision to adopt heightened scrutiny was not counter to the will of the majority.
iv. Article V, the ERA and heightened scrutiny

1. Even if heightened scrutiny was achieved without the adoption of an Equal Rights Amendment, the Article V process led to a popular debate over the meaning of the constitution

d. Abortion and Equal Protection
i. The Supreme Court’s decision in Geduldig v. Aiello, holding that pregnancy is not a sex-based classification, drove a wedge between the court’s equal protection jurisprudence and its fundamental rights/abortion jurisprudence and effectively foreclosed abortion rights arguments based on the equal protection clause.

ii. Fetal Abuse Laws

1. Geduldig also prevents constitutional scrutiny of laws that regulate pregnant women for the purpose of protecting the unborn.

e. Same-Sex Marriage
i. The argument
1. laws the restrict marriage to heterosexual relationships discriminate on the basis of a person’s sex.  A man cannot marry another man because he is a man.

2. proponents of same sex marriage analogize the situation to Loving v. Virginia where the court rejected the argument that a law prohibiting inter-racial marriages was constitutional because it was applied equally to both blacks and whites who married individuals of another race.

ii. Criticism

1. The Equal Protection argument is powerful but distorts the purpose of the social movement.  Gays and lesbians don’t want sex equality they want equality based on sexual orientation.

f. Sex, Gender, and Sexual Orientation

i. See p. 1224.

II. What level of scrutiny should apply?

a. Doctrinal development of the intermediate scrutiny standard
i. In Reed v. Reed the court struck down an Idaho law that discriminated against women by making it much more difficult for them to be appointed as administrators of estates.  The Court asserted that it was applying rational basis review, but refused to defer to the state legislature, arguing that gender had not rational relationship to the ability to administer an estate.
ii. In Frontiero v. Richardson the Supreme Court, applying a form of heightened scrutiny, held that a statute conferring fringe benefits upon service members with dependents was a violation of the 14th amendment. 
b. Factors justifying heightened scrutiny
i. A history of purposeful discrimination

ii. Whether the discrimination is invidious

1. whether the characteristic “frequently bears no relation to ability to perform or contribute to society”

2. Whether the class has been discriminated against because of prejudice or inaccurate stereotypes.

3. whether the trait defining the class is immutable

iii. Whether the burdened class lacks the political power necessary to obtain redress from the government

c. Originalism and sex discrimination
i. It is generally accepted that the 14th Amendment was not generally understood to grant women political rights or to change women’s legal status in marriage.

ii. Arguments supporting heightened scrutiny, despite the lack of original intent

1. When read in the context of the later 19th Amendment, the 14th Amendment secures equal rights for women.

2. The privileges and immunities clause, especially when read in the context of the 19th Amendment, secures equal rights for women.

3. The civil/social/political distinction abandoned by the court in its race cases should likewise be abandoned for sex.

4. The Equal Protection Clause should be read to support a very board principle of equality before the law that would support equal rights for women.

d. The race analogy
i. Initially, the woman’s rights movement analogized sex discrimination to race discrimination.

ii. Similarities

1. status hierarchies enforced through segregation on the one hand and role differentiation on the other

iii. Differences between racial and sexual inequality
1. Status hierarchies

a. Blacks were (are) subordinated through a mix of contempt, fear and paternalism.  The traditional tool of subordination was segregation.

b. Women are subordinated through a strange “romantic” paternalism that idolizes womanhood while keeping them isolated in the home.  The traditional too of subordination here was social role expectations.

2. biological differences

a. Blacks were at one time subordinated by reference to pseudo scientific theories based on evolution and eugenics.

b. Women are subordinated on the basis of real biological characteristics that are often extrapolated to justify discriminatory treatment
i. Sylvia Law

1. There are categorical sex-based characteristics like the capability to bear and beget children.

3. Political process

a. Blacks are a “discrete and insular” minority protected by Carolene Products.

b. Women are neither discrete, nor insular, nor a minority.

e. Summary
i. Frontiero v. Richardson firmly establishes that sex-based classifications receive a form of heightened scrutiny.
ii. This heightened scrutiny is justified by three main, and three sub-, factors.

1. A history of purposeful discrimination

2. Whether the discrimination is invidious

a. whether the characteristic “frequently bears no relation to ability to perform or contribute to society”

b. Whether the class has been discriminated against because of prejudice or inaccurate stereotypes.

c. whether the trait defining the class is immutable

3. Whether the burdened class lacks the political power necessary to obtain redress from the government

III. Intermediate Scrutiny

a. Generally
i. In Craig v. Boren the Court articulated its standard of intermediate scrutiny.  When the government makes a sex-based classification it must show that the discrimination is “substantially related” to the achievement of “important governmental objectives.”
b. Doctrinal refinement after Frontiero
i. In Craig v. Boren the Supreme Court used intermediate scrutiny to strike down an Oklahoma law that allowed women to buy “near beer” at the age of 18 but allowed men only at the age of 21.

ii. In Weinberger v. Wiesenfeld the Supreme Court struck down a provision of the Social Security Act providing for “mother’s insurance” benefits to widows but not widowers on the grounds that it was based on the impermissible stereotype that women were dependent on a man for support.

iii. In Califano v. Goldfarb the Supreme Court struck down a provision of the Social Security Act providing that widows were entitled to survivor’s benefits regardless of their level of dependency but that only provided benefits to a widower who received at least half of his support from his deceased wife.

c. Purpose of intermediate scrutiny
i. Stereotyping

1. Generally

a. Stereotypes are not always invidious—they simply function as a heuristic device.  The trick is to distinguish between harmful and benign stereotypes

2. Harm of stereotyping

a. Generalizations about groups may be inaccurate with respect to smaller sub-groups or individual members

b. Stereotyping enforces prescriptive judgments, reinforcing social norms and status roles.

c. Stereotypes may be used to stigmatize politically powerless groups. 

d. Justice O’Connor: “[I]f the statutory objective is to exclude or ‘protect’ members of one gender because they are presumed to suffer from an inherent handicap or to be innately inferior, the objective itself is illegitimate.”

3. Examples

a. The court has made it clear that laws based on the male breadwinner/female caregiver models are invalid. (Weinberger and Goldfarb)
b. The court has also invalidated laws that enforce traditional gender-based marriage rules.  (Orr)

ii. Anti-classification v. Anti-subordination

1. Sex-based equal protection doctrine is premised on the idea that the equal protection clause prohibits discrimination that subordinates women.

d. Intermediate Scrutiny applied: J.E.B. & V.M.I.
i. Examples

1. In J.E.B. v. Alabama ex rel. T.B. (1994) the Supreme Court held that a state’s use of peremptory challenges was unconstitutional.  The court reasoned that, while it might be the case that women are more likely to be unsympathetic to a man contesting paternity, that the law could not give this sort of private stereotype legal effect.

2. In Mississippi University for Women v. Hogan the Supreme Court held that a state statute that excluded men from a state-supported nursing school was a violation of the Equal Protection Clause of the 14th Amendment.  The court argued that “MUW’s policy of excluding males from the admission to the school of nursing tends to perpetuate the stereotyped view of nursing as an exclusively woman’s job.”

3. In United States v. Virginia (1996) the Supreme Court held that the establishment and maintenance of a unique, male-only public educational facility utilizing the adversative educational method was a violation of the Equal Protection Clause of the 14th Amendment.

a. Important government interest?

i. Virginia excludes women based on “fixed notions concerning the roles and abilities of males and females.”

ii. Virginia’s policy does not exist to provide diverse education experiences—there is no comparable single-sex school for women.

iii. The school’s statute will not be limited by the admission of women

b. Substantially related?
i. The policy is overly broad even if based on physiological differences between men and women because it categorically excludes all women—even those who could meet the requirements. 

ii. Conclusions/Summary

1. State practices and laws that discriminate on the basis of gender must be supported by “an exceedingly persuasive justification” for an “important governmental interest” that is substantially related to the means chosen by the state to advance that interest.

2. Important government interests

a. The court will not accept any government interest based on outmoded and archaic sex stereotypes.

b. The court will not accept a government interest that imposes an artificial constraint on an individual’s opportunity or that creates or perpetuates the legal, social and economic inferiority of women.”

3. Substantially related

a. The court will not accept government action that categorically excludes women on the basis of a stereotype even if the stereotype is generally accurate (i.e., upper body strength).

IV. Trigger:  what is discrimination “based on” sex?
a. Facially neutral laws with a disparate impact
i. In Personal Administrator of Massachusetts v. Feeney the Supreme Court held that a Massachusetts statute giving a preference to veterans—a category that was 98% male—for open positions within the Massachusetts civil service was not a gender-based discrimination warranting intermediate scrutiny.  The court emphasized that a statute with a disparate impact was not necessarily a violation of the Equal Protection Clause—only a statute that intended to discriminate against women would be a violation.

ii. In Hynson v. City of Chester Legal Department the Third Circuit held that a City of Chester police department policy and practice of failing to respond to domestic abuse complaints  was not a gender-based discrimination warranting intermediate scrutiny
1. In Ricketts v. City of Columbia the Eighth Circuit held that, although the City of Columbia had demonstrably failed to make many arrests in cases of domestic abuse, the plaintiffs had failed to present evidence that could lead a reasonable jury to infer a purpose to discriminate against women.

2. In Soto v. Flores the First Circuit held that evidence indicating that Puerto Rican police officers disagreed with a comprehensive domestic violence act and would not enforce it was not sufficient to raise an inference of a purpose to discriminate against women.

iii. See note on “transferred discriminatory intent,” supra, p. 73.

b. The “biological differences” exception
i. In Geduldig v. Aiello the Supreme Court held that a California policy excluding pregnancy from a disability insurance scheme, but including ailments particular only to men was not a sex-based discrimination warranting intermediate scrutiny.

1. Criticism

a. While is it is true that the pregnancy classification is not an explicit sex-based classification, this decision can be criticized on the grounds that pregnancy discrimination is a tool used to subordinate women—it can be traced to assumptions about work and family roles that the Supreme Court has said are illegitimate.

ii. In Michael M. v. Superior Court of Sonoma County the Supreme Court held that a state statutory rape law that punished men, but not women, for having sex when one of the parties is under the age of 18 did not violate the Equal Protection clause of the 14th Amendment.  The court concluded that the law was based on a real biological difference—the risk of pregnancy—that justified differential treatment.
1. Statutory rape laws

a. Historical context

i. Historically, statutory rape laws were not based on biology, but on a desire to preserve the chastity of young women before marriage.

b. Frances Olsen

i. Statutory rape laws represent a dilemma for feminists because they both protect and demean women.
iii. In Tuan Anh Nguyen v. INS the Supreme Court held that a statute that automatically granted American citizenship to child born out of wedlock if born to an American mother, but that denied citizenship in the same circumstances if the American parent is the father, was not a violation of the Equal Protection Clause of the 14th Amendment.
c. Modern doctrine: summary
i. Decision Rules
1. Is the statute facially neutral?

a. If explicitly classifies on the basis of sex(intermediate scrutiny

2. If the statute is facially neutral, then the court must determine if the statute was enacted with a discriminatory purpose.

a. The court has described discriminatory intent to mean true purpose rather than simply knowledge of a discriminatory impact.

ii. Biology

1. One reason for the intermediate scrutiny standard is the belief that there are real biological differences between men and women that might necessitate facially discriminatory laws.  “Biology” has thus become a focal point of sex-based equal protection doctrine.

2. Pregnancy as a classification

a. Two approaches

i. Laws that explicitly discriminate on the basis of pregnancy.

1. This results in rational basis review (Geduldig)

ii. Laws that expressly discriminate between men and women but that are premised on the biological possibility of pregnancy

1. Receive intermediate scrutiny.
2. BUT, the court has concluded that protecting against teen pregnancy is an important government interest (Michael M.), as is the guarantee of biological and emotional relationship (Nguyen).
V. Affirmative Action

a. General
i. Many of the court’s sex-based affirmative action cases were decided before the court had determined that it would apply intermediate scrutiny to all sex-based classifications.   This was also before the court had considered its major race-based affirmative action cases.  As a result, it is unclear how the court would treat gender-based affirmative action were it to receive a case today.
b. Symmetry
i. Should intermediate scrutiny be applied to sex-based policies that seek to improve the status of women?

ii. Appellate courts, applying Croson and Aderand have held that sex-based affirmative action programs are subject to intermediate scrutiny.

c. Criticism
i. A straightforward anti-classification approach to sex-based affirmative action leads to bizarre results:  it is easier to provide affirmative action programs for women than it is to provide affirmative action programs to blacks!

ii. Arguably, the court has lost sight of the purpose of its intermediate scrutiny standard—to prevent the subordination of women. (the only way the court’s decisions make sense is if you believe that classifications based on sex are inherently invidious).
Other Suspect Classifications

I. Designation as a suspect classification

a. What makes a class “suspect”?
i. The court has been reluctant to designate new suspect classes.
ii. Factors used to consider suspect classification status (Frontiero)

1. A history of purposeful discrimination

2. Whether the discrimination is invidious

a. whether the characteristic “frequently bears no relation to ability to perform or contribute to society”

b. Whether the class has been discriminated against because of prejudice or inaccurate stereotypes.

c. whether the trait defining the class is immutable

3. Whether the burdened class lacks the political power necessary to obtain redress from the government

b. Mental retardation: City of Cleburne, Texas v. Cleburne Living Center
i. In City of Cleburne, Texas v. Cleburne Living Center the Supreme Court held that a city ordinance requiring a special use permit for the construction of a home for the “feeble-minded” was an unconstitutional violation of the Equal Protection Clause because it was not rationally related to a legitimate governmental interest.

c. Rational basis “with bite”?
i. While the court stated that it was applying only rational basis review in Cleburne, the court was less deferential than is typically the case.  This reflects a tension between the level of scrutiny applied and the desired outcome.

d. Other suspect classifications
i. Alienage (strict scrutiny)

ii. Illegitimacy (intermediate scrutiny)

iii. Age (rational basis)

iv. Sexual orientation (rational basis)

v. Mental illness (rational basis)

e. Suspect class status and the §5 power
i. Under current doctrine, the Supreme Court has been unwilling to uphold Congressional action based on the §5 power unless the court has previously concluded that a group has been discriminated against.

ii. In Board of Trustees of Alabama v. Garrett the Supreme Court struck down the ADEA on the grounds that Congress had exceeded the scope of its section five power.  Since discrimination against the elderly is subject only to rational basis review, Congressional legislation that prohibits substantially more discrimination than the Court would prohibit was too broad.
1. Thus, Congress has more power under the §5 power once the Court has stated that legislation against a certain class or group is subject to heightened scrutiny

Sexual Orientation: the nexus between the Due Process and Equal Protection Clauses
I. Social Movements and Constitutional Change
a. Roosevelt’s Social Movements Model—rights “evolution”
i. At first, a particular group seeking protection under the constitution is understood to be claiming a peculiar liberty interest under the Due Process Clause. 

ii. Whether the claim is accepted or not, the debate over the claim educates the public on the status of the group.  Eventually, the claim is no longer seen as peculiar or special.

iii. Eventually, the distinct rights claim of the social movement is understood as a broader claim for universal liberty.  The group is understood to be seeking the same rights as everyone else.  Rather than claiming a unique right, they are protesting a unique burden.
LIBERTY CLAIMS UNDER SUBSTANTIVE DUE PROCESS

	The “other”
	Gays
	Women
	Blacks

	Distinct Claim
	Sodomy
	Abortion
	Social equality

	Case
	Bowers
	Roe
	Plessy
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CLAIM FOR EQUALITY UNDER EQUAL PROTECTION CLAUSE
	Similar group
	Gays
	Women
	Blacks

	Similar Claim
	Sexual autonomy/intimate relationships
	Reproductive autonomy
	True equality

	Case
	Lawrence
	Casey
	Brown


b. When/How should the court “ratify” a social movement?
i. David Schultz and Stephen Gottlieb

1. “game theory teaches that merely alternating signals to indicate that additional choices are available may suffice to induce significant change in a situation where players previously doubted the availability of alternatives.  Brown need only have challenged the assumption that there was no position but loyalty to the segregationist status quo.  Judicial decisions can change assumptions not only by opening new options for opposition, but also through their power to grant legitimacy to certain claims and to redefine norms of institutional action.”
II. Due Process and Homosexuality
a. Doctrinal Development
i. In Bowers v. Hardwick the Supreme Court, applying rational basis review, upheld a Georgia statute criminalizing homosexual sodomy.  In doing so, the court argued that morality is a sufficient justification for criminal law.

ii. But in Lawrence v. Texas the Supreme Court, again applying a form of rational basis review, rejected the argument that moral disapproval is legitimate state interest and held that a Texas statute prohibiting intimate sexual conduct between persons of the same sex was a violation of the Due Process Clause of the 14th Amendment.

b. Modern Doctrine
i. The Supreme Court has refused to recognize homosexual conduct as a liberty interest. 
ii. BUT the court has offered homosexual relations constitutional protection under the broad right to personal autonomy articulated in Casey
iii. Rational basis “with bite”

1. The Supreme Court’s rational basis review of legislation discriminating against homosexuals has been more rigorous than traditional rational basis review.

c. Homosexuality and the right to privacy
i. P. 1481

d. Homosexual sex and social construction
i. P. 1479.
e. Federalism and the Due Process Clause
i. In Lawrence the court overturned a statute enacted by a popularly elected legislature.  But in doing so, the court reflected the judgment of the majority of the states.  This means that the court’s ruling was not anti-majoritarian in the broad sense of the term.  BUT, it does mean that the court was being anti-federalist, substituting a national consensus for a local one.

ii. Cf. Lawrence with Croson.

f. Morality as a legitimate state interest
i. Does Lawrence constitutionalize J.S. Mill’s harm principle?

ii. Adultery

1. Can perhaps be punished on the grounds that it involves a violation of the marriage contract and is likely to inflict secondary harms on children.

III. Equal Protection and Homosexuality

a. Doctrinal Development
i. In Romer v. Evans the Supreme Court held that an amendment to the Colorado constitution denying homosexuals protection under anti-discrimination laws was a violation of the Equal Protection Clause of the 14th Amendment.

b. Modern doctrine
i. The court has refused to hold that homosexuality is a suspect classification for the purposes of equal protection.  Instead, it has used a more rigorous form of rational basis review to strike down laws that it believes are based on nothing more than animus disguised as moral disapproval.

ii. Justice O’Connor claimed that Lawrence did not lead to the conclusion that bans on gay marriage are unconstitutional, but this position seems untenable.

c. Sexual Orientation as a suspect classification
i. Ultimately, there is probably no completely objective way to determine which classifications are suspect (or what groups are deserving of special protection under the Equal Protection Clause).  This explains why the court has been reluctant to recognize suspect classifications.

ii. The race analogy

1. While there is no doubt that homosexuals have been discriminated against, the analogy is misleading
2. Differences

a. Homosexuals have always had the right to vote.

b. Homosexuals are subject to the isolation of the closet.

3. These differences, and others, suggest that discrimination against homosexuals is better analogized to discrimination on the basis of religion.

iii. Factors indicating a need for suspect class status

1. General principle of anti-subordination

a. Jack Balkin
 “argues that discrimination against homosexuals is unjust because it is part of a ‘more general status hierarchy’ based on dominant social meanings about gender that ‘define[] masculinity and femininity in heterosexual terms and bestow[] higher status on the former.”

2. History of discrimination
3. Immutability and visibility

a. Despite “debate” over whether homosexuality is an immutable characteristics there seems little reason to believe that homosexuals can simply channel their sexual desires at will.  Those who see homosexuality as an immutable characteristic are more likely to prescribe heightened scrutiny.

b. While sexual orientation, unlike race or sex, is not as visible a characteristic, laws that discriminate against homosexuality are especially invidious because it reinforces the subordination and isolation of the closet.

4. Political powerlessness

a. Homosexuals are a minority, but do not seem to fit the traditional notion of being discrete and insular.

b. The closet, in particular, imposes political costs on homosexuals.

i. Closeted homosexuals may not be willing to risk revealing themselves to vote.

ii. Heterosexuals who identify with homosexual causes will be assumed to be closeted homosexuals.

iii. The closet allows heterosexuals to forget about the existence of homosexuals in many political and social situations.

iv. See Watkins v. United States Army in which a Ninth Circuit panel, applying the Frontiero factors, determined that homosexuality is a suspect classification warranting heightened judicial scrutiny. (the decision was later vacated in an en banc Ninth Circuit ruling)

v. See High Tech Gays v. Defense Industrial Security Clearance Office in which the Ninth Circuit, relying on Bowers, rejected the argument that discrimination against homosexuals by the Department of Defense should be subject to heightened scrutiny.  

d. Gay Marriage
i. In Goodridge v. Department of Public Health the Supreme Judicial Court of Massachusetts held that limiting marriage licenses to individuals of opposite sexes was a violation of the Massachusetts constitution.  The court came to this conclusion using rational basis review, rejecting the arguments that the ban provided a favorable setting for procreation, ensured the optimal setting for child-rearing and preserved scarce and private financial resources.

IV. Summary/Synthesis
a. Guiding Principle I
i. Laws that seem to treat a class or group as a lower caste or as socially inferior are likely to receive a more probing form of judicial review, under the label of rational basis review, even if the court does not recognize the classification as suspect.
b. Guiding Principle II

i. The court has refused to treat homosexuality as a suspect classification under the Equal Protection Clause AND it has refused to recognize homosexual conduct as a fundamental right under the Substantive Due Process Clause.  

1. This has led some lower courts to distinguish Lawrence and uphold laws that classify on the basis of sexual orientation.

2. In Lofton v. Secretary of the Department of Children and Family Services the 11th Circuit upheld Florida’s ban on adoption by “practicing homosexuals.”  The court distinguished Lawrence by saying that this case did not involve criminal sanction by the state, but instead involved official and public recognition of homosexuality. 

V. Roosevelt’s model, the Equal Protection Clause and homosexuality

a. Meaning of the equal protection clause
i. “The Equal Protection Clause prohibits states from treating people differently based on hostility toward them, and also from imposing burdens on some group if the benefits that the law produces do not exceed the burdens.”

b. Factors used to craft a decision rule

i. Institutional competence
1. Can the legislature be trusted to faithfully weigh the costs and benefits of a law that discriminates against homosexuals?

a. There is a history of discrimination

b. Homosexuals are under represented in legislatures and are a political minority

2. BUT one could say that this is a value choice that should be left to the legislature

ii. Costs of mistake

1. upholding a discriminatory law will deprive homosexuals of equal treatment

Equal Protection Summary

I. The Tiers of Scrutiny—Equal Protection

	
	Trigger
	State’s Interest
	Actual/Conjectural Burden (post-hoc or ex-ante)
	Means/End Fit
	Examples

	Strict Scrutiny
	Suspect Classification

Fundamental Right
	Compelling interest
	Compelling interest must be the actual interest behind the law

Burden of proof:

(government(
	Narrowly tailored, necessary or “least intrusive means.”
	Race, Alienage (states), voting

	Strict Scrutiny “lite”
	Race-based affirmative action
	Compelling interests
	Court defers to university


	Narrowly tailored, necessary or “least intrusive means.”
	Affirmative action (gratz)

	Intermediate Scrutiny plus
	Gender stereotypes
	“exceedingly persuasive” important interest
	Interest must be the actual interest

Burden of proof

(government(
	Substantially related
	VMI

	Intermediate scrutiny
	Semi-suspect classification


	Important Interest
	Interest must be the actual interest

Burden of proof

(government(
	Substantially related
	Sex, Illegitimacy

	Intermediate Scrutiny “lite”
	Gender classification based on biological characteristic
	Important interest
	Court accepts biological rationale
	Substantially related
	Sex based on biology (Michael M./ Nguyen)

	Rational Basis Review “with bite”
	Discrimination based on “pure animus.”
	Legitimate interest
	Interest must be the actual.

Burden of proof

(government(
	Rationally related
	Mental disabilities (Cleburne), Sexual Orientation

	Rational Basis Review
	Any kind of discrimination (residual)
	Legitimate interest
	Interest may be conjectural

Burden of proof

(individual(
	Rationally related
	Economic legislation, age, intelligence, disability


II. Framework for analysis—Roosevelt’s model in action
a. Meaning
i. The government must have some legitimate justification for treating some people worse than others.

b. Constitutional Decision Rules

i. General

1. The “tiers of scrutiny” are the rules used by the court to apply the meaning of the 14th amendment to individual cases.

2. Roosevelt argues that one of the reasons the tiers have become so blurred is that the court has mistaken its doctrine for the meaning of the constitution—it blindly applies the rules and, when the results don’t seem right, bends the rules it has created to come up with what it believes is the correct decision.

ii. Heightened scrutiny
1. Factors indicating a need for heightened scrutiny (Frontiero)

a. A history of purposeful discrimination

b. Whether the discrimination is invidious

i. whether the characteristic “frequently bears no relation to ability to perform or contribute to society”

ii. Whether the class has been discriminated against because of prejudice or inaccurate stereotypes.

iii. whether the trait defining the class is immutable

c. Whether the burdened class lacks the political power necessary to obtain redress from the government

2. Race and strict scrutiny

a. Anti-subordination and anti-classification

i. An anti-classification approach overenforces the equal protection clause on the grounds that racial classifications very rarely serve a legitimate government interest.

ii. But if the meaning of the equal protection clause is to prevent invidious discrimination, then a rule that over-enforces makes no sense in the context of laws that seek to discriminate in order to provide benefits.

3. Sex and intermediate scrutiny
a. Intermediate scrutiny is justified on the grounds that laws that discriminate on the basis of sex are slightly less likely to be invidious than laws that discriminate on the basis of race.

b. The decision rule should thus take this into account and look very closely at laws implicitly justified by gender stereotypes.

II. Davis and Feeney as Modern equivalent to political, civil, social distinction of 19th century

Movement from distinct claim to universal clam





Movement from unique liberty to unique burden











� Brest, p. 916.


� Brest, p. 905.


� Brest, p. 909


� Mark Tushnet, Following the Rules Laid Down: A Critique of Interpretivism and Neutral Principles,” p. 917.


� Brest, p. 920


� Brest, p. 921


� Brest, p. 921


� See Brest, 53.


� “The examples cited, with others that might be added, sufficiently inculcate, nevertheless, a rule of interpretation very different from that on which the bill rests.  They condemn the exercise of any power, particularly a great and important power, which is not evidently and necessarily involved in an express power” (Brest, 31).


� “The relation between the measure and the end, between the nature of the mean employed towards the execution of a power and the object of that power, must be the criterion of the constitutionality not the more or less of necessity or utility.”


� “But we think the sound construction of the constitution must allow to the national legislature that discretion, with respect to the means by which the powers it confers are to be carried into execution, which will enable that body to perform the high duties assigned to it, in the manner most beneficial to the people.  Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional” (quoted in Brest, 49).


� “It is as much the duty of the House of Representatives, of the Senate, and of the President to decide upon the constitutionality of any bill or resolution which may be presented to them for passage or approval as it is of the supreme judges when it may be brought before them for judicial decision.” (Jackson, quoted in Brest, 75).


� Brest, 92.


� Brest, 92.


� See Brest, 123.  This view is most closely associated with Larry D. Kramer.


� Problems with Marbury are elaborated upon in my notes on 1.23.07


� Brest, 127


� “To state the question more directly, are all the laws, but one, to go unexecuted, and the government itself go to pieces, lest that one be violated?” (Lincoln, quoted in Brest, 278).


� See Brest, 280.


� Best, 275.


� “Courts can never have any real alternative to accepting the mere declaration of the authority that that issued the order that it was reasonably necessary from a military viewpoint…But a judicial construction of the due process clause that will sustain this order is a far more subtle blow to liberty than the promulgation of the order itself.” (Jackson, quoted in Brest, 974).


� See Brest, 879.


� The idea that precedent in the form of praxis can settle constitutional meaning was also asserted, in a different context, by Justice Frankfurter’s concurrence in Youngstown


� “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional” (quoted in Brest, 49)


� “The result is the conviction that the States have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the general government.  This is, we think, the unavoidable consequence of that supremacy which the constitution has declared” (Marshall, quoted in Brest, 72)


� quoted in Chemerinsky, 244.


� “This power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the constitution.  If, as has always been understood, the sovereignty of Congress, though limited to specified objects, is plenary as to those objects, the power over commerce with foreign nations, and among the several states, is vested in Congress as absolutely as it would be in a single government.” (quoted in Chemerinsky, 245).


� Chemerinsky, 248.


� It should be noted that Civil Rights legislation enacted under the commerce clause in this period became embroiled in a debate not only over its substance, but whether Congress could achieve the same results using its enforcement power under §5 of the 14th Amendment.  Ultimately, congress used the commerce clause because Supreme Court precedent would only have allowed Congress to use the §5 power to correct state action; Congress wanted to solve the problem of discrimination between private individuals.


� “Of course, the mere fact that Congress has said when a particular activity shall be deemed to affect commerce does not preclude further examination by this Court.  But where we find that the legislators, in light of the facts and testimony before them, have a rational basis for finding a chosen regulatory scheme necessary to the protection of commerce, our investigation is at an end.” (Clark, J., quoted in Brest, 561).


� In Hodel v. Indiana the Court seemed to be even more deferential, dropping “substantially” from the test and allowed Congress to regulate under the commerce clause so long as it cold rationally believe that it would affect interstate commerce.  Chemerinsky, 259.


� The court cited United States v. Darby to support this.


� Here the court cited NLRB v. Jones & Laughlin


� Brest, 625


� See Justice Steven’s dissent.


� Brest, 620


� Roosevelt, 174.


� “Civil rights, such as are guaranteed by the Constitution against State aggression, cannot be impaired by the wrongful acts of individuals unsupported by State authority in the shape of laws, customs, or judicial or executive proceedings…if not sanctioned in some way by the state or not done under State authority, his rights remain in full force and may presumable be vindicated by resort to the laws of the state for redress.”


� “Correctly viewed, §5 is a positive grant of legislative power authorizing Congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of the 14th Amendment.”


� “Congress’ power under §5…extends only to ‘enforcing’ the provisions of the Fourteenth Amendment.  The Court has described this power as ‘remedial.’ The design of the Amendment and the text of §5 are inconsistent with the suggestion that Congress has the power to decree the substance of the Fourteenth Amendment’s restrictions on the States.  Legislation which alters the meaning of the Free Exercise Clause cannot be said to be enforcing the Clause.  Congress does not enforce a constitutional right by changing what the right is….


	“While the line between measures that remedy or prevent unconstitutional actions and measures that mae a substantive change in the governing law is not easy to discern, and Congress must have wide latitude in determining where it lies, the distinction exists and must be observed.  There must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.”


� “‘The end is legitimate,’ the Congressman said, because it is defined by the Constitution itself.  The end is the maintenance of freedom….A man who enjoys the civil rights mentioned in this bill cannot be reduced to slavery….This settles the appropriateness of this measure, and that settles its constitutionality.”


� Roosevelt, “Constitutional Calcification,”1681


� “Grant the validity of this law, and all that Congress would need to do, hereafter, in seeking to take over t its control any one of the great number of objects of public interest, jurisdiction of which the states have never parted with, and which are reserved to them by the Tenth Amendment, would be to enact a detailed measure of complete regulation of the subject and enforce it by a so-called tax upon departures from it.”


� “Here a national interest of very nearly the first magnitude is involved.  It can be protected only by national action in concern with that of another power.”


� “To sustain this statute would not be in our judgment a recognition of the lawful exertion of congressional authority over instate commerce, but would sanction an invasion by the federal power of control of a matter purely local in its character, and over which no authority has been delegated to Congress in conferring the power to regulate commerce among the states.”


� “The Amendment states but a truism that all is retained which has not been surrendered.”


� “The Amendment expressly declares the constitutional policy that Congress may not exercise power in a fashion that impairs the State’s integrity or their ability to function effectively in a federal system.”


� Brest, 1356.


� Brest, 1415.


� Roosevelt, The Myth of Judicial Activism, 123.


� Brest, 356.


� Brest, p. 368.


� Brest, p. 925


� Brest, p. 981


� Neil Gotanda, A Critique of “Our Constitution is Color-Blind,” p. 1007.


� Brest, p. 1032


� Brest, 1114.


� Brest, 1118-19


� Richard Wasserstrom, Racism, Sexism, and Preferential Treatement (1977), p. 1207: “Viewed from the perspective of social reality it should be clear, too, that racism and sexism should not be though of as phenomena that consists simply in taking a person’s race or sex into account, or ever simply in taking a person’s race or sex into account in an arbitrary way.  Instead, racism and sexism consist in taking race and sex into account in an arbitrary way.  Instead racism and sexism consist in taking race and sex into account in a certain way, in the context of a specific set of institutional arrangement and a specific ideology which together create and maintain a system of unjust institution and unwarranted beliefs and attitudes.  That system is and has been one in which political, economic and social power and advantage are concentrated in the ands of those who are white and male.”


� Sylvia Law, Rethinking Sex and the Constitution (1984), p. 1207.


� John Ely, Democracy and Distrust (1980), p. 1209: “In fact I may be wrong in supposing that because women are now in a position to protect themselves they will, that we are thus unlikely to see in the future the sort of official gender discrimination that has marked our past.  But if women don’t protect themselves from sex discrimination in the future, it would be because they can’t.  It will rather be because for one reason or another—substantive disagreement or most likely the assignment of a law priority to the issue—they don’t choose to.  Many of us may condemn such a choice as benighted on the merits, but that is not a constitutional argument.”


� Mississippi University for Women v. Hogan (1982), p. 1218.


� Ginsburg: “Parties who seek to defend gender-based government action must demonstrate ‘an exceedingly persuasive justification’ for that action….’Inherent differences’ between men and women, we have come to appreciate, remain cause for celebration, but not for denigration of the members of either sex or for artificial constraints on an individual’s opportunity. Sex classifications may be used to compensate women ‘for particular economic disabilities suffered,’ to ‘promote[e] equal employment opportunity,’ to advance full development of the talent and capacities of our Nation’s people.  But such classifications may not be used, as they once were, to create or perpetuate the legal, social and economic inferiority of women.”


� “‘Discriminatory purpose,’ however, implies more than intent as volition or intent as awareness of consequences.  It implies that the decisionmaker, in this case a state legislature, selected or re-affirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.”


� “While it is true that only women can become pregnant, it does not follow that every legislative classification concerning pregnancy is a sex-based classification like those considered in Reed and Frontiero.  Normal pregnancy is an identifiable physical condition with unique characteristics.  Absent a showing that distinctions involving pregnancy are mere pretexts designed to effect an invidious discrimination against the members of one sex or the other, lawmakers are constitutionally free to include or exclude pregnancy from the coverage of legislation such as this on any reasonable basis, just as with respect to any other physical condition.  The lack of identity between the excluded disability and gender as such under this insurance program becomes clear under the most cursory analysis.  The program divides potential recipients into two groups—pregnant women and nonpregnant persons.  While the first group is exclusively female, the second includes members of both sexes.  The fiscal and actuarial benefits of the program thus accrue to members of both sexes.


� Frances Olsen, Statutory Rape:  A Feminist Critique of Rights Analysis (1984), p. 1294.


� “The lesson of [Massachusetts Board of Retirement v. Murgia] is that were individuals in the group affected by a law have distinguishing characteristics relevant to interests the state has the authority to implement, the courts have been very reluctant, as they should be in our federal system and with our respect for the separation of powers, to closely scrutinize the legislative choices as to whether, how and to what extent those interests should be pursued”


� David Schultz and Stephen Gottlieb, Legal Functionalism and Social Change: A Reassessment of Rosenberg’s Hollow Hope: Can Courts Bring About Social Change? (1996), p. 926.


� In here Lawrence concurrence, Justice O’Connor wrote that “when a law exhibits such a desire to harm a politically unpopular group, we have applied a more searching form of rational basis review to strike down such laws under the Equal Protection Clause, [especially] where, as here, the challenged legislation inhibits personal relationships.”


� “[I]f the constitutional conception of ‘equal protection of the laws’ means anything, it must at the very last mean that a bare…desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”


� Jack Balkin, The Constitution of Status, p. 1529.


� Roosevelt, The Myth of Judicial Activism, 94. 


� Reva Siegal, Why Equal Protection No Longer Protects: The Evolving Forms of Status-Enforcing State Action,” p. 1032





PAGE  
1
BDF

