Con Law Outline

I. Purpose of constitutions

a. Allocate power

b. enable and authorize democratic self-government

c. constrain democratic self-government and the exercise of power

d. constitute political communities

i. who belongs to “we the people”

ii. what rights and duties we owe to one another

II. History

a. Liberalism v. Republicanism (see chart pg. 2 of notes)

b. Availability of land allowed for broad distribution of property among white males, allowing for rought equality and extended political participation to more ppl

c. Articles of Confederation (Rests on sovereignty of states)

i. People distrustful of strong central gov’t after British control

ii. Did not give Congress much power, and no judicial or executive branches

iii. Merchants in precarious situation

1. Lots of debt

2. States individually “addressed” problem by issuance of more paper money

iv. Treaties could not be enforced b/c states disobeyed

v. No power of national taxation

vi. No power to raise an army

d. Constitutional Convention (rests on sovereignty of the people)

i. Not in keeping with manner for revision proscribed by Articles of Confederation

ii. Tensions over representation b/w 

1. Large and small states

2. North and South (representation of slaves)

e. Federalists v. Anti-Federalists (see chart pg. 3 of notes)

f. Federalist # 10 - Madison

i. Favors deliberative process

ii. States give citizenry greater opportunity for direct participation

iii. Republic should be large

1. More heterogeneous society and divergent views (less chance of tyrannous majorities)

2. Competing factions require compromise – maintains status quo

3. Good for elite, less good for those who require dramatic change

III. Role of the Supreme Court in the Constitutional Scheme

a. General

i. Ordinary law was the govt’s law by the governors for the governed. 

ii. Constitutional law was the law laid down by the governed OVER the governors

b. Judicial Review

i. Framers

1. Envisioned judicial review BY state judges OF state laws

2. Had NOT envisioned review by supreme court of congressional statutes

3. Instead envisioned the following checks against constitutional usurpation:

a. President’s veto of statutes that he deemed unconstitutional

b. Senate’s rejection of the house’s unconstitutional bills

c. People’s ability to throw out elected reps who they thought were acting contra to the constitution.

ii. Madison

1. NOT advocate of judicial review – believed that though court could exert some counter-majoritarian influence, that constitutional interpretation should evolve as a process of deliberation among all relevant parties.

2. Wd have vested power in legislature to quash state laws that infringed on natl laws 

3. Proposed Counsel of revision

a. Wd review acts of congress and state laws

b. Wd have had power to strike the state law down or send congressional law back to congress to deliberate further

c. Congress cd either acquiesce or pass by a 2/3 majority in both houses.  

iii. Marbury v. Madison

1. Establishes judicial review
2. Political context
a. Two parties emerging
i. Adams and Hamilton – advocating return to English-style aristocratic rule (government by the “enlightened” who will paternalistically determine the “public good”)
ii. Jefferson led opposition – fearing formation of new aristocracy
b. French Revolution
i. Federalists adopt neutrality
ii. Jefferson backs French Revolution
c. Alien and Sedition Acts
i. Criminalizes criticism of Federalists in power
ii. Federal courts upheld the acts by throwing people in jail
iii. Jefferson and Madison call on state legislatures to contest the act – but don’t challenge law in courts
d. Jefferson elected in 1800 (Republican triumph)
i. Adams appoints Marshall to Chief Justiceship of Supreme Court just prior to leaving
ii. Court at this time had rather low priority
iii. Sought to impeach Federalist judges, but this not successful (however may have tempered court who feared impeachment)
e. Circuit court act passed by Federalist Congress
i. created 16 circuit courtships so supreme court would not have to ride circuit.  
ii. Also creates 42 justices of the peace in D.C. 
iii. Not all commissions were properly delivered
iv. When Jefferson arrived, Congres repealed circuit court act AND the 1801-1802 terms of supreme court.
3. Facts: Marbury one of “midnight judges” who did not receive commission. Sued for writ of mandamus to order Madision to deliver commission. 
4. Marshall court had two bad choices
a. If he DID issue writ

i. Madison and Jefferson might not comply with order (discrediting court)

ii. Madison and Jefferson may also take opportunity to impeach Marshall

b. If he did NOT issue writ

i. contra federalist principles that executive must abide by the law

5. Instead Marshall chooses third option that in the short term frustrates his goals BUT lays groundwork for future judicial review of executive and legislative acts

6. Structure of opinion: three questions:

a. Did Marbury have right to commission? Yes

b. Did Marbury have remedy under laws of the country? Yes

c. Did the court have the authority to issue the writ of mandamus as a remedy? No.

7. “First principles” 

a. Marshall begins with “first principles” rather than precedent, focusing on structure (his preferred method of analysis).

b. Constitution is act of sovereign people – therefore it is ABOVE all other law

c. This popular sovereignty warrants judicial review

i. Courts have authority to overturn acts of legislature b/c the constitution rests on POPULAR WILL, and this is a paramount power to legislature

d. US govt is one of ltd powers – judicial review is required to reign in legislature

e. Counter argument – why must it be the COURTS to serve this function?

i. Other forms of non-judicial constitutional review (means by which the co-equal branches themselves ensure constitutionality):

1. Bicameralism

2. Presidential veto

3. Voters ousting reps that enact bills contrary to constitution

ii. Marshall argues that these are ALL fine; judicial review is not EXCLUSIVELY the province of the courts, BUT:

1. cts do have this power b/c their function is to interpret the laws, 

2. and if laws conflict with constitution, 

3. then courts must strike down those laws

8. Executive discretion

a. Only with political decisions

b. NOT re issues concerning individual rights, here exec has only ministerial function

iv. Problem of judicial review and democracy

1. Dead hand control of framers

a. Rules must be binding and authoritative – prevents anarchy

i. Rather than entombing the morality of the framers, the constitution just sets up the “rules of the game”, including revision

1. Constitution HAS yielded to demands for change – end of slavery, women’s suffrage, etc.

ii. “One of the strongest rationales for enforcing the old rules of constitutional politics is that the rules themselves are NOT anti-democratic, they are what ENSURES our democracy – such that when the legislature strikes down law preventing blacks from voting, that is not FLAUNTING democracy, it is democracy in action.” (Forbath)

b. Process whereby the constitution was enacted was democratic.

i. EXCEPT that “we the people” did not include women and blacks

c. Constitution is good (evidenced by it’s endurance)

2. Counter-majoritarian difficulty

a. When court overturns a law enacted by democratically elected congress, this is inherently anti-majoritarian

b. Counter-majoritarianism is anti-democratic but NOT unconstitutional. Constitution is explicitly counter-majoritarian, and court is primary mechanism to control the potential “tyranny of the majority”

c. But court must interpret and uphold the CONSTITUTION which is above everyday legislative processes – by holding firm on constitution, court is affirming “we the people” even if reps are not 

d. Court serves as a filter – it is a further means of “refining” popular will when representatives are too close to tyrannous majorities (Madisonian approach)

v. Sources of judicial review (important that these do NOT include justices own values)

1. Text

2. Precedent

3. History of the Framer’s intent

a. Framers themselves envisioned the constitution as a LIVING document – adaptable to changing circumstances (e.g. w/ 14th amendment framers chose broad language, which they may have envisioned to apply to other areas of equal protection)

b. Specific intent of framers may be limiting, but could consider general intent

c. Martin v. Hunter’s Lessee

i. Issue: Does supreme court have jurisdiction over a case from state court? Judiciary Act authorized this, but VA argues that it is an unconstitutional abridgement of states rights (federalism argument)

ii. Story (majority): Federal law trumps state law, thus federal authorities can negative state law which conflicts with constitution. 

1. Textual argument  - “all cases” mean all cases that arise under the constitution – regardless of where they originate.

2. Prudential/structural argument – If Supreme Ct does not have power to hear appeals from state courts, then that cannot possibly be what the people intended – because the Constitution does not automatically create lower fed courts (congress MAY do this) and so if the Supreme Ct can’t hear appeals from state courts, then they potentially would have no appellate jurisdiction, which is at odds with structure laid out in constitution allowing for appellate jurisdiction. 

3. Why Supreme Ct oversight of state courts is significant

a. State bias 

b. Interests of uniformity in application of constitution

c. Appellate protections of Δ

d. Judicial Exclusivity in constitutional interpretation

i. Cooper v. Aaron

1. Cooper goes beyond Marbury? 

a. Cooper says that judicial decisions have broader meaning than just the parties involved – even parties not bound by litigation are still bound by the constitutional interpretations of the court. This is WHY segregated Arkansas schools are bound by Brown.

b. Cooper itself just asserts that STATES must adhere to cts constitutional interpretation, but has come to stand for proposition that any individual authority (state governors, legislators, congress, executive, etc.) must also abide court’s interpretation 

c. Cooper claims judicial supremacy in constitutional interpretation – quotes Marbury that the fed judiciary is supreme in its interpretation of constitution

ii. Even if clear that court’s interpretation is paramount over states, does it follow that court’s interpretation is paramount over a co-equal branch of federal govt?  

iii. Three views of constitutional interpretation 

1. Judicial Supremacy – (Cooper view) The court’s interpretation of the constitution is paramount. All other branches must defer to court’s interpretation.

2. Departmental View – Within it’s branch the court is supreme. The court has the job to nullify unconstitutional statutes. However, the president has the authority to interpret the constitution himself in his role as the executive (Jefferson’s view)

3. Madisionian – Even state legislatures acting deliberately and carefully, may determine that a federal law is unconstitutional and instigate a broader deliberative process amongst all branches of govt. – constitutionality is then only determined after this broad deliberative process.

iv. On fundamental issues, the court’s determinations do not become “living law” until the enforcement by the executive branch.  Consider Brown – desegregation did not really happen until Eisenhower sent troops to Arkansas and congress enacted civil rights act.  May reinforce Madisonian view (even if this is not ideal, in reality fundamental change only happens after long deliberative process and general consensus is reached)

e. Sources of judicial decisions

i. Text/Structure of Constitution

1. McCulloh v. Maryland

a. Held: Congress’ powers are broad under constitution (both structurally and b/c of nec and prop clause) and include implied powers (to create state bank)

b. Maryland argues Congress never had the authority to create the bank in the first place

c. Marshall’s argument

i. Historical 

1. Congress did it before and this is support for why it should able to do it again (doesn’t really address the point that if it was unconstitutional the first time, no reason why it would be any more constitutional now)

2. Congress has implied powers b/c Constitution was response to Articles of Confederation which was lacking in ability to address problems of national concern. Thus, “we the people” couldn’t possibly have intended to similarly disable the new federal govt.

ii. Structural – “It is a constitution we are expounding.” Must be read broadly b/c it was intended to contemplate change.  Therefore, b/c the constitution does not explicitly authorize congress to charter bank does not mean that it can’t.  Marshall acknowledges power must come under umbrella of one of the enumerated powers

iii. Necessary and Proper clause

1. Structural – N&P clause is included in the section of constitution where powers are laid out, NOT where they are limited.

2. Textual – Framers used “absolutely necessary” in § 10 but only “necessary” in N&P clause, so necessary here means convenient, useful, helpful, reasonable, “adapted to legitimate ends”

3. Prudential – if N&P clause is interpreted to mean strict necessity, then congress couldn’t fully implement their enumerated powers

iv. Enunciates that within the sphere of its enumerated powers, congress can exercise them to the utmost

ii. Natural Law?

1. Calder v. Bull

a. Chase

i. Natural law is legitimate basis for overturning legislative acts

ii. In conflict w/ Marbury? “It is a constitution we are expounding” – emphasizes written doc as basis for interpretation

b. Iredell – Interpreting and applying natural law is the province of the legislature.  The constitution is written, and it binds the courts to the text.

iii. Representation Reinforcement

1. Ct has special warrant to intervene in democratic legislative process if it interferes with free speech, political participation, outlaws minority parties, etc.  E.g McCulloh – taxation of national bank without representation.  

f. Political Control of Supreme Court

i. Constitutional Amendments – Four amendments enacted to overturn court decisions

ii. Appointment

iii. Impeachment

iv. Life Tenure (counters political control)

v. Informal mechanism and self-imposed limits

1. Justiciability doctrines – standing, mootness, ripeness, political questions

2. Lack of enforcement power/political capital – Ct will not stray TOO far from the will of the executive or the people for fear that it will not be followed

vi. Jurisdiction stripping bills

1. Ex Parte McCardle

a. Before habeus claim made it to Supreme Ct Congress repealed the act which provided the jurisdictional basis for the habeus claim

b. Δ argues Congress can only grant additional jurisdiction but can’t take away jurisdiction already granted in article III

c. Ct holds congress was within its power.  Exceptions clause provides congress authority to organize the courts and set up jurisdiction.  Jurisdiction granted under constitution is the maximum jurisdiction, and congress can choose how much of this to grant.  

d. How is exceptions clause limited?

i. Textual argument that “exceptions” means congress can take a “little bit” rather than a “big bite”

ii. Structural argument - if congress tried to take away ALL of courts’ jurisdiction, this wd interfere with the courts role in constitutional structure

iii. Judicial review – court may ultimately review the constitutionality of any act abridging its jurisdiction

e. Can read McCardle in two ways

i. Exceptions clause expressly authorizes congress to make adjustments to court’s jurisdiction

ii. This was a unique case b/c cts still retained the power to hear habeus under the judiciary act of 1789, so this repeal didn’t substantively interfere with the court’s jurisdiction

g. Why is federalism important?

i. Diversity: States rights protect diversity of individual community’s values

ii. Democracy: Access for citizens to participate in the political process.  

1. BUT this also affects the local minorities in a powerful way – allows for majorities in a given place to trample rights of minorities.  

2. Federalism protects minorities by enabling participation at varying levels of govt. A local minority may be a natl majority, or may find greater representation at a different level.  

iii. Experimentation: States can be incubators for creative public policy. (But doesn’t this begs the question of when the need to impose a national mandate outweighs the state’s rights to experiment?)

iv. Individual liberty: Centralized power creates possibility for tyranny. Robust individual centers of power act as a buffer against overwhelming incursion of power by the center. State govts are guardians of individual liberties against the feds. (Old view – isn’t modern approach that feds do a better job at this?)

IV. Powers of Congress

a. Commerce Power – see table
i. Commerce is most important of congress’ enumerated power

1. Authority for most federal criminal statutes, securities laws, civil rights statutes, environmental laws, etc. rest on commerce clause

ii. Eras of court can be traced to ideologies and particularly the political pressure in wake of New Deal and FDR’s threatened court-packing plan

iii. What is commerce (i.e., where does it end – manufacturing, etc.)?

1. Marshall advocated broad view - commerce included all “intercourse” (Gibbons), but this was later constrained by court

2. 19th century – 1937 – Narrowly defined commerce, formalist approaches 

a. Manufacturing distinguished (EC Knight)

b. Production distinguished (Carter Coal)

3. 1937-1995

a. Court broadened definition of commerce so as not to mechanically exclude manufacturing and production (Jones & Laughlin)

b. Very deferential approach to Congress’ fact-finding – if congress found that something was a proper regulation of commerce, the ct agreed (McClung)

4. 1995-present – Back to somewhat formalist approach w/ Lopez (economic/non-economic distinction)

iv. What is “among the states”?

1. Three alternatives:

a. Limited only to activities which were strictly inter-state

b. Define “among” as “in the midst of” and permit regulation of all inter- and intr-state activity

c. Middle ground (adopted by court) – “Concerning more than one state”, thus congress can regulate if the commerce has inter-state effects, even if intra-state activity (Gibbons)

2. 19th Century – 1937 – Must be DIRECT effect on commerce 

a. Difficult for ct to establish principled approach & consistency w/ direct v. indirect test

b. Shreveport Rate Case excepted b/c instrumentality of commerce

c. Schechter – not direct enough connection to inter-state commerce

3. 1937 – 1995 – No statute over-turned as violating commerce clause

4. 1995 – present

a. Lopez indicates that that which is entirely within a state is immune from commerce regulation, but that even an arbitrary “jurisdictional hook” is enough to save an otherwise unconstitutional statute

b. But, even intra-state activity can be reached if it “substantially effects” inter-state comerce

v. Federalism implications

1. Marshall – 10th amendment NOT independent constraint, congress may exercise its constitutional power to the utmost, w/o regard to whether it trounces on states

2. Late 19th century – 1937 - Strong dual-federalism orientation. Achieved separate sphere for states also by narrowly construing commerce and restricting scope to “substantial effect” on commerce if intra-state activity court held that 10th amendment WAS a boundary (Child Labor Case)

3. 1937 – 1995 – Court struck down NO law as exceeding congress’ CP

4. 1995 – Lopez, Morrison suggest that there is an external boundary – the causal chain cannot be too long to relate the congressional act to congress, and if congress exceeds this they are trouncing on state sovereignty

vi. Congress motivation is immaterial, so long as they are acting within the scope of CP

1. Formalist approach – doesn’t matter what the real purpose is

a. Lottery Case – doesn’t matter that Congress’ real motivation was to discourage gambling, they had power to regulate lottery tickets that had entered interstate commerce

2. Hammer was took realist approach - regulation of “products manufactured by child labor” was thinly veiled attempt at usurping state police power. BUT overruled by Darby
vii. What is status of commerce power TODAY?

1. Commerce power still broad, but Lopez and Morrison remind congress that there are outer limits to the enumerated power – the effect must be both substantial and commercial.  

2. Congressional fact findings can establish this “substantial effect”, but even if the findings are thorough, court may still find them too attenuated to be “substantial”

3. Undergirding this new conservatism is a concern that if regulation like Lopez’s were allowed, there would be no end to federal intrusion into traditional state activites

4. While re-enactment of Lopez w/ jurisdictional hook has been upheld in lower cts, not been litigated to S. Ct. Probably, the more arbitrary the hook, and the less related to the actual conduct which congress is seeking to regulate (which presumably does not itself fall within commerce power, or else no JH necessary), the less likely court will uphold the act as legitimate exercise of commerce power.  

b. Fourteenth Amendment as an Alternative Source of Congressional Power

i. History

1. Three possibilities of what congress can due pursuant to 14th Amd, Section 5 powers:

a. MOST RESTRICTIVE - Congress can act to legislate against laws or other state conduct that the court has (or would) strike down.

b. Remedial - (1) PLUS laws that congress views as a necessary and proper means to implement the principles articulated by the court (casebook refers to this as remedial/preventive laws – which don’t have to rest on a broader substantive interpretation but instead go to fully enforcing principles the court itself has laid out)

c. LEAST RESTRICTIVE - Substantive – (1) PLUS a broader sweep of laws which are forbidden by a reasonable interpretation of equal protection, but not the same as the courts (approach under Katzenbach v. Morgan)

2. Katzenbach v. Morgan

a. Main issue – WHO has the power to define the reach of equal protection?

b. Morgan holding can be read two ways:

i. Remedial: Congress’ action (in preventing voters to be discriminated on based on lack of English proficiency, if they had a 6th grade educ. in PR) was a remedy for discrimination (and thus justified under § 5 powers and not in conflict with court’s former holding in Lassiter which held this sort of discrimination did not violate equal protection); OR

ii. Substantive: Congress cd legislate in conflict w/ ct if it interpreted constitution differently – if congress found that the literacy tests were a violation of equal protection, they could use that finding as authority to legislate under § 5, regardless of what the court had found. §5 granted congress the same broad powers expressed in necessary and proper clause.  Same rational basis approach as McClung (also in 1960s) – ct taking deferential view of congress’ ability to interpret the scope of its commerce clause powers (McClung) or section 5 powers (morgan).  

c. Dissent – Slippery slope argument that if you give congress the right to extend rights, that also runs risk of them abrogating rights.  Thus, safer to stick w/ cts interpretation.

3. City of Boerne  

a. Rejects substantive reading of Morgan – Court’s rulings act as both a FLOOR and a CEILING to congress’ actions under § 5

b. Even under remedial reading, there is a ceiling to the Morgan approach – congress’ acts must still meet rational basis review. Here in Boerne the ceiling is hardened, so that congress may only legislate remedially

c. Shows much less deference to congress

d. Insufficient fact-finding by congress that there was an equal protection problem posed that needed addressing

ii. Post-Boerne status of congress’ power under §5

1. Issue in much litigation today: 

a. Did congress’ challenged law prohibit more than the constitution

b. If so, is this prohibition “proportionate” and “congruent” to remedying the equal protection violation?  If it goes too far, then congress has overstepped §5 boundaries and cannot act – it goes beyond “enforcement” into creating new substantive rights.

2. Under §5 congress may not create new rights or expand the scope of rights; rather congress is limited to laws that prevent or remedy violations of rights recognized by the supreme court, and these must be narrowly tailored – proportionate and congruent – to the constitutional violation AND must be supported by congressional fact-finding. (but this power is still greater than the courts, which can only address equal protection claims AFTER a specific violation has occurred).

a. Congress under §5 can “enforce” the 14th amendment but this does not include changing what the right is. Since court determines what rights are, congress can only remedy and enforce rights court has (or would) recognized –  cannot add to or change. 

b. Rational basis analysis of congress’ fact-finding is no longer the order of the day – instead the court will look at the legislative record on which congress purports to enact a purportedly remedial act.  If the legislative record shows that congress is merely seeking to enforce the court’s interpretation, then it is okay – but court will look with care at the record to make sure that there is this purpose.  

3. Rationale: 

a. Protects the Supreme Ct’s role as the authoritative interpreter of the constitution (Marbury) – congress is limited to enforcement (avoiding the risk that congress could dilute or abridge the rights). 

b. Also consistent with notions of federalism that limit congressional authority and leave most governance to the states.  

4. BUT concerns

a. Limits the extension of constitutional rights to what the court deems appropriate. Whereas congress’s chosen substantive interpretation would allow them to ostensibly use §5 as a floor and legislate to expand rights.  

b. Questionable whether Marbury supports this holding – Marbury just said that the court COULD interpret the constitution (and consequently enunciate constitutional rights), but it did not say that other branches could not also do this. 

c. Implies that if the supreme court fails to find a right in the constitution then that right does not exist and congress cannot create it.

5. Morgan and Boerne can be explained by looking at the slant of the courts – Morgan (Warren) court was concerned with expanding civil and individual rights; Boerne (Rehnquist) court concerned with limiting federal powers.  (Parallel to the courts evolution of interpretation of commerce clause – culminating in Rehnquist courts’ Lopez and Morrison).

iii. 14th Amendment as exception to 11th Amendment

1. Ct has interpreted 11th amendment as broadly embodying state sovereign immunity from federal lawsuits

2. 14th Amd came after 11th Amd and thus can modify it – so congress can authorize private damage suits against state govts, thus overriding the 11th amendment when it acts pursuant to §5

3. 14th amendment was intended as a limitation on STATE power

4. Interrelation with Boerne - §5 permits states to authorize suits but ONLY when it is valid exercise of congress’ §5 powers.  If valid, then feds can authorize suit.

5. Garrett
a. Congress passed ADA based both on commerce clause and 14th Amd (insofar as it authorizes suits against state govts if they violate)

b. Garrett struck down provisions under 14th amendment, finding that congress had not established congruence and proportionality between the remedy and the problem of discrimination by state and local govts, i.e. Congress overstepped §5 power by going beyond “enforcement” of 14th to create “new” rights.  

c. What is peculiar about Garrett is that the ct requires CONGRESS to apply rational basis test in deciding whether to legislate under 14th amendment – because disabilities are not a suspect category, in order for congress to intervene under 14th amendment against the states, congress in their fact-finding must have found that the states’ had no rational basis for their discrimination.  Rational basis test is here used to stymie congress.

c. Tenth Amendment and “Implied” Federalism Limits on Congressional Power

i. Issue: is 10th amendment a judicially enforceable limit on congress’ powers? Can federal laws be declared unconstitutional as violating this constitutional provision? 

ii. Three approaches:

1. Truism – In Darby, the court held that the tenth amendment was nothing but a truism, rendering the amendment essentially meaningless.  Darby sees the amendment simply as a reminder that congress cannot act outside of an enumerated power, but that congress’ power within that enumerated power is plenary (Marshall – McCulloh approach). A fed law never wd be found unconstitutional as violating the 10th amendment, but it could be invalidated as falling outside an enumerated power.

2. Rule of Construction – While the 10th amendment is not itself a boundary, it reinforces the structure of the constitution which affirms federalism.  It is a reminder that there ARE limits to Congress’ power, even under an enumerated power, and that implicitly congress’ power is called into question when it threatens to subsume state police power. Puts federalism/10th amendment considerations on the same par as separation of powers concerns.  Lopez, Morrison. 

3. Independent Constraint – Even if Congress has authority to act under an enumerated power, they still may be constrained by the 10th amendment limitation if their exercise of power interferes with a “zone of activity” of states.  Equates the 10th amendment as an independent constraint along the lines of the bill of rights.  Hammer, Natl. League of Cities.

iii. Why federalism important? (see pg. 7)

iv. If federalism is important, then who should protect – courts or political processes?

1. Wechsler argument – b/c congress reps are from states, that sufficiently protects state sovereignty (no court involvement needed). While that may have been more true in early US (when state legs chose senators), doesn’t popular election of senators and reps diminish this safeguard?  They vote for reps who will safeguard THEIR individual interests – often at the expense of state sovereignty if a voter thinks that feds will do better at meeting their needs.

v. Cooperative Federalism – Idea that states and congress can work together to arrive at mutually acceptable outcome.  BUT courts disallowed this exercise of CF in NY when, even though the states assented to the deal, it would have been an unconstitutional commandeering.

vi. Exigent circumstances?

1. Printz held that balancing tests don’t apply – even in the most exigent circumstances, congress cannot break down barriers of federalism.  

2. The federal structure may not always be the most expedient, but that’s the point – it “resists the temptations to concentrate power in one location as an expedient solution to the crisis of the day.” - NY

vii. History

1. Truism

a. 1824 Gibbons v. Ogden – As long as congress has constitutional authority to act, it can exercise it “to the utmost extent.” While congressional powers are limited in scope, congress power within that scope is plenary

2. Constraint

a. 1918 Hammer v. Dagenhart – regulation of child labor was exclusive domain of states

3. Truism

a. 1941 US v. Darby – overruled Hammer, 10th amendment as truism approach restored.

4. Constraint (temporary)

a. 1976 Natl. League of Cities v. Usery
i. Ct struck down FLSA (applied min wage to state and local employees).  Regulating what states paid employees, hours, etc. violated 10th amendment b/c it interfered with “traditional governmental functions” of the states.  

ii. No definition of what a “traditional function” is (only that feds applying min wage interfered with it one)

iii. Blackmun (deciding vote) implied a balancing test - if the federal interest was paramount, then it could warrant state submission even in on of the traditional state governmental functions areas, but in this case the federal interest did not warrant intrusion on states.

5. Truism

a. 1985 Garcia v. San Antonio Metro 
i. Overrules Usery. 

ii. Blackmun says that the Usery distinction of whether a govt function is “traditional” is unworkable for the judiciary. 

iii. Argued for judicial restraint – should leave this to political processes which has its own safeguards. 

iv. Reqhnquist (dissent) predicts this restraint won’t last long… 

6. Constraint

a. 1991 Gregory v. Ashcroft

b. 1992 New York v. US
i. Commandeering issue: States had no genuine choice, and thus congress was unreasonably intruding into the states’ sphere.  

ii. Congress COULD preempt states and regulate the waste itself OR could condition grants on states compliance, but couldn’t force states to do it. 

iii. Rejects Blackmun’s balancing test that a “compelling federal interest” would warrant federal commandeering (e.g. smallpox outbreak)

c. 1997 Printz v. US 

i. Commandeering issue: feds could not require state law enforcement personnel to temporarily administer provisions of fed brady handgun bill

ii. Formalist approach – no balancing test (even really exigent circumstances don’t justify breach of federalism).  Scalia (formalist) even this low-level intrusion on state sovereignty should not be permitted to stand.

7. Back to 10th amendment as constraint?

a. 2000 Reno v. Condon 

i. ct rejects 10th amendment challenge to Driver’s Privacy Protection Act (prohibiting states from disclosing personal information gained by department of motor vehicles). 

ii. Distinguished from New York and Printz b/c it was a prohibition of conduct not an affirmative mandate.  Should this make a difference?  

iii. Also distinguished because this was a law of general applicability – applied to private actors as well as the states (thus did not regulate the states as states, to use usery terminology).  

d. Political Questions

i. Defined: Court recognition that though there may well be illegality, but b/c of reasons (listed below), court should leave the question to co-equal branch or political processes

ii. Narrow doctrine – usually applied to military affairs, congress’ ability to regulate its internal affairs (e.g., impeachment).

iii. Why political question doctrine?

1. Affords judicial restraint in areas which should be left to democratic processes

2. Allocates some decisions to branches who are better equipped to deal with them (b/c of fact-finding ability, nature of issue, etc.)

3. May be “conflict of interest” in the court – e.g. deciding amendment adoption processes b/c that is the constitutional structure for overturning a court decision

4. Separation of powers argument – court should not intrude on other branches operations

iv. Why not (cons)?

1. Court is the body to decide constitutional questions (they decide what the law is), so shouldn’t leave it to other branches when it’s inconvenient

2. Court’s legitimacy is not so fragile

3. Confuses deference with abdication – courts can defer to other branches while not putting aside some questions altogether

v. When to apply?

1. Strangeness of the issue

2. Momentousness of issue

3. Expense of court’s political capital

4. Is the matter is assigned to another branch by constitution text? (Nixon v. US – senate tries impeachment)

5. Does the matter lends itself to judicial resolution?

6. Does it have judicially discoverable or manageable stds? (Baker v. Carr – “one person, one vote”)

7. Is there a need for one voice? 

8. Wd our justiciability show lack of respect for other branches? (SOP concern)

vi. Cases

1. Baker v. Carr

a. Ct takes on mal-apportionment as justiciable (after laying it aside as political question before) under equal protection clause. 

b. Cts had been heretofore concerned with not getting involved in electoral processes b/c of difficulty of maintaining a principled approach. 

c. Here standard is “one person, one vote”

2. Davis v. Bandemeyer

a. Challenges of gerry-mandering are also justiciable under equal protection.  

b. Cts have had difficulty in maintaining principled standard w/ regard to gerry-mandering claims.  

c. Many think this beyond ct’s scope – should be left to political processes.  

d. Shows ct’s distrust for capacity of pol. processes to protect individual liberties.

3. Bush v. Gore 

a. Most of the criteria would suggest that ct should have treated this as PQ 

b. Argument before had been that political processes would not have remedied the problem – but here there was no doubt that the problem would have eventually been resolved, wd just have taken longer.  

c. Equal protection at crux of holding – that there were inconsistencies in recount administration and concern that the rules were changed in mid-stream.  Totally new application of EP to voting – could be dangerous precedent for ct involvement (bt ct discounts the precedent b/c of unique situation).

d. Again, ct’s distrust of congress to resolve the issue.

V. Separation of Powers

a. Generally

i. Whether the issue is boundary b/w natl power and state power (federalism) or the boundary b/w congressional and presidential power – the question is always – WHO DECIDES?  

ii. View that branches can take care of themselves – court has no place in these determinations. Extremely rare for courts to step into arena of exec/cong power issues. Vast majority of constitution questions of exec v. cong power are resolved between the two brances in negotiation.

iii. Separation of powers protects the rights of the PEOPLE, not the branches from one another, thus one branch cannot consent to a breach of separation of powers (legislative veto – INS v. Chadha)

iv. Checks and balances exist to structurally prevent branches from usurping too much power (works better than “parchment barriers”) – Federalist 47-48
v. Analysis of separation of powers issue

1. Has one branch exercised a power or performed a function that a specific clause of the constitution requires to be performed by, or only in conjunction with, another body or branch?

2. Has one branch of government aggrandized its authority by usurping power that more appropriately belongs to a coordinate branch?

3. Has one branch of government encroached upon the functions of a coordinate branch so as to undermine that branch’s integrity or independence?

vi. Separation issues between/among all branches

1. Congress v. Executive (INS v. Chadha)

2. Congress v. Judiciary (INS v. Chadha – congress interfering w/ an individual case)

3. Executive v. Congress (Steel Seizure Case, Dames v. Moore)

4. Judiciary v. Congress (Bush v. Gore)

5. Judiciary v. Executive (US v. Nixon, Clinton v. Jones, Nixon v. Fitzgerald)

vii. Formal, categorical approach to sep of powers issue – exemplified in Black’s opinion in Steel Seizures – has not prevailed. Jackson’s more functional, open-ended (and possibly more troublesome) ruling has been embraced by court.

viii. Courts decide what the law is – including if a particular constitutional matter is dedicated exclusively to the province of another branch (US v. Nixon)

ix. Four themes of separation of powers (??)

1. Executive exercise of law-making power

2. Impeachment

3. Non-delegation doctrine

4. Administrative State

b. Cases

i. Executive Authority

1. The Steel Seizure Case

a. Sets out the basic framework and competing approaches to issues of exec authority and its boundaries and relationship to exec authority insofar as judicial resolution of those questions is concerned.  

b. Truman seized steel plants, even though he had no authority from congress to do so and congress had in fact declined on several occasions to give exec that authority

c. Black’s opinion (maj)

i. There is NO cong statute authorizing the pres to act

ii. There is neither express or implied constitution authority either.  

iii. Executive does NOT have legislative power and this IS legislative action.  

iv. Legislation = changing the rules of conduct for private actors.  

d. Frankfurter (concurring) 

i. Emphasizes congress’ decision not to include the provision in Taft-Hartley.

ii. If congress over long period acquiesced to an executive practice, that may give a “gloss” of authority to the exec power, but that is clearly not the case here. 

1. Contra: just because cong acquiesces in giving pres power that doesn’t make it okay – it may still be a threat to the PEOPLE independent of what the branches themselves think. (Compare New York – just b/c states may acquiesce in giving their power to federal govt does not mean that the federalism issue is resolved)

iii. Black’s question wd be: is it constitution or not? If not, then that’s the end of the story. To Frankfurter, cong history wd be relevant

e. For Jackson (concurring) – Tripartite division

i. Article II Authority plus all power Congress can delegate

ii. Article II authority in the absence of congress’ grant or denial (long-standing activity by executive which has the “gloss” of congressional approval b/c they have not said that it was NOT acceptable; exigent circumstances would also have a bearing) – test employed in Dames & Moore
iii. Article II authority minus the express or implied will of congress – Jackson said this is our situation in this case – that Cong’s omission of including provision in Taft-Hartley amounts to their express disapproval

f. Dames & Moore v. Reagan

i. Ct finds implied congressional approval for president’s actions despite lack of express authority b/c congress had frequently authorized similar conduct by pres in other situations.  

ii. Balancing test employed – here exigent circumstances – hostages at risk. Steel Seizure cd be distinguished b/c arguably not real emergency.

2. Presidential Immunity

a. US v. Nixon

i. Nixon argues that the impeachment process is the ONLY method of holding president accountable, and thus immune from all judicial processes – sep of powers arg that it is cong’s job to hold pres acct’ble.

ii. Even if the court agrees, it is still up to the court to decide this (Marbury – it is the ct’s responsibility to say what the law is).  Once determined that this is the case, then no more ct intervention.

iii. Here ct found only limited immunity – balancing test employed to weigh interest in having information divulged (in camera – addt’l protection for pres) v. interests of presidential secrecy.  Much deference to president urged in making determination.  

iv. Did court usurp congress’ authority here by interfering w/ impeachment process?
b. Nixon v. Fitzgerald

i. Ct held civil suit was disallowed b/c it wd be too great a burden on pres

c. Clinton v. Jones

i. Court held sep of powers doctrine did not require federal courts to stay all private actions against the President until he leaves office

ii. Distinguishes Fitzgerald in that it involved activity pursuant to office while Clinton’s case involved activity prior to pres assuming office.

iii. Arguable that this is a bad decision, b/c it ended up being very disturbing to presidency (but that is only b/c Clinton LIED).

3. Impeachment

a. Ct plays no role in impeachment proceedings

b. Way for congress to check judiciary and executive

c. “High crimes and misdemeanors”

i. Text and history seems to indicate that impeachment was intended to be more of an abuse of the office rather than an individual private crimes

ii. Argument that Clinton’s conduct was not pursuant to his actions as pres – prudential argument that if pres is impeached for this, what else? 

iii. Contra prudential argument that if we let a president commit perjury while in office w/ no repercussions, what msg does that send to future presidents? 

ii. Congressional and Presidential Roles in the Lawmaking Process

1. Non-delegation Doctrine/problem of Administrative Agencies

a. Congress has two options in enacting legislation

i. Flesh out details OR 

ii. Create broad standards and delegate to executive branch the responsibility for hammering out the details

b. Non-delegation doctrine means that one branch cannot re-delegate their constitutional powers to another. BUT court has been lenient in re to congress b/c of:

i. Lack of time to hash out minutia

ii. Lack of expertise

c. Cooperative federalism can address part of problem – delegate to states by giving the states incentives of implementing the programs or having the feds do it

d. Legislative veto was effort for congress to maintain congressional oversight while still delegating task of fleshing out details to the admin agencies.  This is struck down in adamant terms in Chadha
i. INS v. Chadha

1. Majority – Formalist approach

a. “Congress must abide by its delegation of authority until that delegation is legislatively altered or revoked” 

b. Textual argument  - Article I spells out how legislation is to be enacted. Thus – IF this type of regulation is legislation, then it must follow rules of Article I

c. What is legislation and does this fit the bill??  Bottom of 371 – because this adjusts the “legal rights and duties” of an individual, then this is legislation

2. Dissent – Functional approach

a. White says that congress must be innovative if it is to keep any grip on the legislative power of admin agencies – so pragmatically, isn’t it better that congress maintain this kind of power through the legis veto rather than NOT maintaining any hold at all.  

3. Maybe what is really upsetting the court is not that congress is delegating legislating powers but rather that it is usurping executive power? 

VI. Race and the Constitution

a. Slavery and the Constitution

i. State v. Post (1845)

1. NJ constitution, though employing language similar to Dec. of Ind., did NOT imply that the state had abolished slavery.  

2. Opposed Massacusetts Aves decision - Mass. CJ Shaw reasoned that slavery can only exist by “positive law”, so absent any positive law, the slave is free 

a. BUT had to reconcile fugitive slave clause/full faith and credit and congress’ Fugitive Slave Act and consequent obligations to return fugitive slaves.  Feds argue that fugitive slave clause (“shall be delivered upon claim of the party…”) prohibits states from using habeus or other mechanisms to protect rights of blacks living in Mass, a free state.   Shaw found this prevented Mass. State courts from interfering at all with return of fugitive slaves.

3. Rather, NJ constitution protects property rights, which include rt to own slaves, so the default position is slavery exists, and states could only abolish slavery by positive law.

ii. Prigg – PA law which prohibited seizure of people from the streets. S. Ct. struck down as interfering with fugitive slave clause – read into this positive right by slaveholder to retrieve slaves free of any state govt interference. Echoes of McCulloh – federal supremacy.  Way to deal with conflict was to take authority away from states.

iii. Dred Scott v. Sanford – Taney

1. Taney’s argument

a. Blacks (not just slaves) are not citizens b/c they are so inferior; thus they had no standing in court

i. State cd make black man a state citizen, but this doesn’t make them a US citizen

ii. Cd have stopped here – determination that Scott lacked standing, but goes on…

b. Scott never ceased to be a slave when he went to Illinois b/c…

c. MO compromise was illegal in that it interfered with constitutionally protected property rights

i. States could enact law prohibiting slavery within its boundaries

ii. But congress could not prohibit slavery in the territories (only the territories could do this when they became states – popular sovereignty)

2. Taney claims constitution implicitly signifies that blacks are inferior, but issue that constitution never refers to race, but instead just to persons “held to service or labour”

3. Scott embraces Marshallian view of court’s authority - they think they have resolved the matter – back to judiciary-centric view of supreme court as ultimate absolute sovereign decision-maker to decide constitutional conflicts.  Irony that by driving this issue out of political discourse, the only option left was violence.

4. Lincoln carries forward Madisonian view – denies cts authority to resolve the question of slavery for congress. Questions of deep constitutional conflict are not resolved by a single institutional actor but are revisited and revisited and only resolved when consensus emerges from the clashes of many political actors and constitutional interpreters.   

b. Reconstruction and Retreat/Judicial Reaction

i. Pre-Civil War

1. Liberty protected by due process, bill of rights as applied to federal govt

2. State govts were seen as the guardians of individual rights (natl govt was seen as threat)

ii. Post-Civil War

1. 13-15 Amendments passed

a. Partly b/c of increasing belief that states were chief threat to individual liberty

b. 14th passed b/c congress needed justification for Civil Rights Act (ironically ct determines later that the 14th amd does NOT justify it)

c. EP clause originally constructed to just apply to equal enforcement, but broadened after Slaughterhouse narrowed the applicability of priv and imm

2. No commandeering issues w/ 14th amd b/c this amd is “legal commandeering” – purpose is to limit the states and to allow feds to enforce states EP violations

3. Congress then enacts comprehensive legislative program running against private actors – criminal statutes aimed at safeguarding constitutional rights – b/c of significant problem of private vigilantes, KKK, etc. who are systematically terrorizing blacks, without state interference.  The congress which frames the 14th amendment therefore understands it to allow them to reach private actors (presumably through priv and imm clause).  

a. BUT the courts did not embrace the broad view of priv and imm

i. In Slaughterhouse, first case to interpret the 14th amendment, textual argument that the 14th amendment intended only to limit the states from infringing on the very scant “privileges and immunities” of US citizenship (which, incidentally, were protected BEFORE the enactment of 14th amendment).  Valid contra argument that this can’t be the proper construction, b/c that would mean the priv and imm was useless.  

ii. But, nonetheless, after Slaughterhouse feds may only directly intervene to protect these very narrow rights, but may not sue under “priv and imm” clause to enforce bill of rights protections against state interference

iii. Instead, feds must pursue state actors through equal protection clause.

1. Slaughterhouse held that 14th amendment EP only applied to blacks, but this was subsequently overturned (now 14th amendment invoked to protect discrimination based on gender, alienage, etc.)

2. Today, many of the bill of rights provisions have been applied to the states not through priv and imm, but through individual incorporation through due process clause of 14th amendment.

iv. So, outcome of slaughterhouse is that congress can only reach private actors if they violate one of the narrow rts of US citizenship, and must go after state actors for all else. Ct reasons that individuals cannot deny another individual right, so long as the person wronged still has a remedy at state law. Thus, the ct finds that state law is the proper remedy, and congress can only intervene against the STATES when 1) the laws themselves do not provide equal protection or 2) the administration of the laws is inconsistent.

b. Post-Slaughterhouse
i. Strauder – Ct strikes down state law preventing blacks from serving on juries as violation of equal protection to black defendants

ii. Cruikshank – Bloody KKK conflict, three participants convicted under congressional legislation.  Ct overturns convictions b/c they had not infringed one of the narrow rts of US citizenship (and therefore 14th amd doesn’t give congress authority to act against private actors)

iii. Harris – Similar to Cruikshank – KKK vigilantes seized blacks from custody of deputy sheriff, and couldn’t reach the vigilantes b/c private actors.

c. Narrow interpretation of congress’ power under § 5 led them to pass 1960s civil rts act under commerce power. 

iii. Civil Rights Cases – re-affirmed slaughterhouse holding that 14th amd cannot reach private actors.  

iv. Plessy v. Ferguson

1. Distinguishes social and political equality – argues that 14th amendment’s goal was only to provide political equality, social equality is beyond scope of govt. – ct argues that segregation is “natural” and therefore reasonable and thus state legislation supporting segregation is rationally related to the legitimate purpose of enforcing these societal norms of self-imposed segregation
2. Harland in dissent points out the obvious – that the purpose of the law is to keep blacks away from whites.  He is concerned with the realist impact.
v. Post-Plessy – Ct puts some “teeth” into the “equality” part of “separate but equal”
1. Cummings (1899) – Ct. finds no const wrong in the fact that there is a white HS but no black HS in a district – much discretion to local school authorities.
2. Gaines (1938) – Sending black law students out of state is not sufficiently “equal”, must create an in-state school for blacks.
3. Sweatt (1950) – In-state law school for blacks in TX was not substantially “equal” to UT
c. Separate But Equal

i. Brown I

1. Unanimous decision (after much political wrangling by Warren)

2. “Separate is inherently not equal”

3. There is an invidious effect when children are segregated – focuses on “feelings” of inferiority engendered by segregation

4. Ct holds that 14th amendment history is not useful b/c education is so different in 1950s than it was at time of framers of the amendment – “living constitution” argument

5. In Plessy ct acknowledges that these sorts of laws may make blacks “feel inferior”, BUT they don’t believe govt had any responsibility for creating that feeling. Here, ct acknowledges that those feelings were CREATED by the law. Thus, the law has an affirmative duty to correct that invidious effect. Characterizes segregation as a well-intentioned but misguided experiment.

ii. Brown II

1. Put forward std of “all deliberate speed” but does not articulate WHAT exactly desegregation requires – willful equivocation by court.

2. Perhaps one reason ct is unwilling to articulate firm standards is that they fear that the standards will not be followed and this would be threat to judicial power.

iii. Interesting that the REAL change really only happens after civil rights movement begins, executive (Truman) gets behind court by sending troops to AK, and congress passes Civil Rights Act.  Reinforces Lincoln/Madison approach that real change only happens after collaborative process w/ input by all sides.  Ct. may have jump-started this process, though, and envisioned this kind of collaboration.

iv. Ct is only willing to take a real stand in Cooper AFTER Truman backed them up.  But even then the court does not articulate any more clearly what “separate but not equal” requires.  Also, court is only ready to assert that “time for all deliberate speed has ended” AFTER congress passes Civil rights Act.  

VII. Equal Protection Methodology

a. Three Equal Protection Questions:

i. What is the classification?

1. If law draws distinction b/w ppl based on certain classification (blacks can’t serve on juries)

2. If law is facially neutral but has a discriminatory effect AND a discriminatory purpose

ii. What is the appropriate level of scrutiny?

1. Strict scrutiny 

a. Govt must show “truly significant reason”; BOTH effect AND purpose req’d

b. Applies to race, ethnicity, religious discrimination

c. Assumption that these groups have historically been deprived of participation in political processes, so court cannot leave it to these processes to ensure equal protection for these groups.

2. Intermediate scrutiny 

a. Govt must show “substantial relationship” to end being sought

b. Gender

3. Rational basis test

a. Minimum level of scrutiny, govt must show “legitimate purpose”

b. Assumption that low-level of deference required b/c these groups have access to political processes and this will adequately ensure their equal protection

c. Applies to any group that doesn’t fit into strict or intermediate categories

d. Rational basis is extremely deferential and loose (can be a lot of over and under-inclusiveness and nonetheless be able to stand under rational basis review)

e. Where any rational relation b/w the stated objective and the effect of the statute runs out, then there is a suggestion that the stated objective is NOT the real one

4. Marshall argues for sliding scale approach - silly to proliferate categories of review; it is all a matter of weighing the govt interest and the burdens of the individuals of the group on the other hand.  It makes a difference if the group has been treated badly historically, and this will be taken into account in the evaluation.

iii. Does the particular govt action meet the level of scrutiny?

b. Rational Basis Review

i. New York City Transit Authority v. Beazer

1. Transit authority prohibits methadone users from transit jobs. 

2. Under-inclusive v. Over-inclusive

a. Over-inclusive – burdening people who do not share the characteristics of the persons the statute intends to affect.

b. Under-inclusive – does NOT burden people who share the characteristics of the person the statute intends to affect

3. Ct does not per se require case-by-case determination (thereby eliminating over- and under-inclusiveness) because of expense (time and $ for case-by-case investigations)

4. This test is OVER-inclusive in that some of the people on methadone (those in program for over a year) are no more likely to be unsafe employees than non-methadone user

5. Rational basis test applied

a. State objective must be legitimate

b. Statute must have some rational relationship to that state objective

6. Ct. holds that state objective – of hiring only safe employees – is rationally related to the legislation, and the fact that it is over-inclusive does not make it fail.  

7. Lots of deference to law-makers

ii. Railway Express Agency v. New York

1. Under-inclusive problem – law affects only those who advertise on their trucks for hire, but not for those who advertise for their own businesses.

2. Ct. upholds this discrimination – “state govt can attack a problem one step at a time”

3. Jackson concurrence – Prudential argument – ct shouldn’t strike down laws just because under-inclusive b/c the states answer may be to just ratchet DOWN all citizen’s liberty, which cannot be a preferable outcome. 

iii. Williamson v. Lee Optical – Ct. upholds b/c it is possible to come up with a legitimate state objective to the classification – encouraging citizens to get eyes checked by professional.
iv. Minnesota v. Clover Leaf Creamery

c. Rational Basis With Bite

i. When to apply?

1. Immutable characteristics (e.g. mentally retarded) are singled out, but when it is not doctrinally possible to pursue strict scrutiny

2. Group is politically powerless (mentally retarded) or politically unpopular (gays)

ii. Note that race deserves a greater degree of scrutiny b/c very few (if any) legitimate reasons state should discriminate based on race, but there are legitimate state objectives in crafting laws that discriminate based on mental retardation – thus this deserves more deferential scrutiny.

iii. What does it mean? Ct will inquire more stringently into:

1. Whether purpose of the law was really legitimate

2. Was it motivated by animus to the burdened class? (Romer)

3. Is the remedy at least somewhat tailored to the purpose – not as much leeway to be over- or under-inclusive as in garden-variety RB

iv. City of Cleburne v. Cleburne Living Center

1. Ct finds that rationales offered by the state are not legitimate (e.g JHS kids will pick on mentally retarded residents and the home will be in flood plain).

2. Thus, ct does not just accept ANY govt objective, but inquires as to whether the objective is legitimate.

v. Moreno

1. Argument that law preventing ppl who live in household w/ unrelated individuals is over-inclusive and that the govt objectives are not legitimate.
2. Ct. agrees – legislative record shows that purpose was to discourage “hippie communes”, and ct says this is not sufficient.
3. Unusual case 
a. Odd case to trigger rational review with bite – b/c involves a social group
b. Ct does not usually delve into whether govt can pick and choose what practices to subsidize.
vi. Romer

1. Colorado referendum that state cannot enact special laws to protect gays

2. Majority 

a. Unconstitutional b/c it puts special burdens on a group in taking away its’ right to lobby through ordinary channels for additional civil protections.

b. Even non-suspect classes are entitled to equal treatment (and here ct is not recognizing gays as suspect class), but ct will give great deference to lawmakers when the class is not suspect and assume that the political processes will protect them.  Here the law takes away the opportunity for a group to pursue those very political processes that guarantee their equal protection rights.

3. Dissent – doesn’t take away any rights, just refuses to extend new ones.

d. Strict Scrutiny – Race

i. What is race discrimination?

1. Impartiality – law must treat all races equally (we scrutinize race-based classifications in order to screen out invidious, non-impartial treatment of races)

2. Stigma – In Brown the ct underscored that segregated, race-based schools were inherently unequal b/c segregation generated feelings of inferiority which is hard to undo.  Strauder ct ruled that the device of excluding blacks from jury was a “brand” upon them – a stamp on their inferiority.  Even in Plessy, the ct concedes that if the Jim Crow segregation of rail cars did create a stigma, then they wd be obliged to strike them down – but only Harland conceded that the Jim Crow laws did in fact create this stigma.

3. Govt discrimination encourages private prejudice – EP condemns laws which encourage private race prejudice.  Again, Strauder, the ct finds that the WVa statute is a stimulant to race prejudice which is an impediment to securing equal justice for blacks.  

4. Subordination/caste/second-class citizenship – Laws can’t subordinate blacks to the position of a subject race.  In Brown, ct finds that w/o equal educational opportunity blacks could not enjoy social or political equality.  

ii. Road to Davis
1. Issue is how far the 14th amendment’s definition of discrimination reaches – just “impartiality” prong or further? 

2. Note that only the “impartiality” understanding of discrimination focuses on the “governmental INTENT”. All others focus on the EFFECTS on the racial minority.  To ask whether a law inflicts a stigma is to ask about the effect of the law on blacks.  

3. After Brown, the ct at least acknowledges that equal protection reaches AT LEAST those laws which were facially neutral, but which had invidious INTENT.  Consider Gomillion – re-drawing the political lines to exclude blacks from voting (racial gerry-mander).  This was facially neutral, but ct struck this down b/c it was clearly aimed at discriminating against blacks. If the ct had found that this WASN’T contrary to 14th amd, then all districts had to do to get around Brown was to redraw their school districts.  

4. Also clear that even a law which was not purposefully discriminatory, but which was ADMINSTERED in a way that discriminatory, was ALSO a violation of EP – Yick Wo.  

5. By late 60s, cts were repeatedly ruling that school districts couldn’t distribute educ opp if it put blacks in an inferior position, even if the criteria used for parsing kids out to schools was ostensibly neutral (e.g. “neighborhood schools”) b/c they yielded no ACTUAL desegregation. THUS, this implies a broader understanding of what equal protection requires – implies the “second-class citizen” understanding.

6. Griggs v. Duke Power
a. Involved Title 7 of civil rights act (passed under commerce power), outlawing race discrimination in employment.  

b. Ct ruled hiring practice which disqualified a disproportionate number of black applicants was forbidden unless it was justified by business necessity.  Even practices which were neutral on their face, and neutral as to intent, must also pass this test of “business necessity” if there was a disproportionate impact.  

c. Title 7 prohibition of discriminatory mirrored EP language in 14th amendment, thus several lower courts interpreted the EP clause in the same way the s. ct interpreted Title 7.  Thus, Griggs test requires plaintiff only to show discriminatory effect, and then defendant must prove a compelling interest (sidesteps the requirement of purpose).

iii. Washington v. Davis

1. Plaintiffs showed that test employed for police officers had discriminatory effect yet had no predictive value for job performance. Applying Griggs test, app. Ct finds for plaintiff.

2. Supreme court REVERSED – held that there must be PURPOSEFUL discrimination. Mere discriminatory impact does not trigger strict scrutiny, instead just rational relation review, and Davis met the rational basis test. 

3. Plaintiffs arguments:

a. First Griggs test should apply, but if not…

b. Even if ct requires something MORE than just disparate impact to trigger strict scrutiny, those laws which perpetuate a disparate impac  (but perhaps were not purposefully discriminatory) should not be able to stand.

4. Ct disagrees.  Perhaps some prudential concerns – if this type of reg is invalidated, then that would have a far-reaching impact on lots of govt regs.   

5. THUS other concepts of discrimination (stigma, etc.) beyond impartiality do not stand as alternative methods of proving EP violation 

6. Stevens dissent 

a. Intent means the foreseeable results of your actions (that you will to be what you know will be the consequences of your actions)

b. Majority discards this - the only way to show discrimination under Davis is to show that a law was passed BECAUSE OF (not just IN SPITE OF) the discriminatory impact.  Even if disc. impact was reasonably foreseeable, that does not make an EP violation.

7. Selective Indifference

a. Maybe question SHOULD BE if the same test suddenly had the impact of excluding virtually every white applicant and admitting disproportionate amount of black minorities, would the lawmakers keep the test in place?  

b. Cts do not prohibit this “selective indifference” by lawmakers

iv. Post-Davis
1. Massachusetts v. Feeney
a. Law giving preference in state jobs to veterans disp. excludes women

b. Ct applies Davis standard:

i. Discriminatory purpose is MORE than the lawmaker acting “in spite of” or “with knowledge of” but rather “because of” the likely discriminatory effect. 

ii. Thus plaintiff must show DIRECT evidence of discriminatory purpose

1. Legislative history

2. Such gross impact that the intent can be inferred (Yo Wick, Gomillion) 

2. Prudential concerns – ct left open the opp for congress to enact statutes which emphasized effect.  Court was willing, thus, to leave Griggs as a statutory case.  

3. Forbath’s thoughts

a. Should be middle ground b/w court’s stringent requirement of discriminatory purpose and the extreme alternative of outlawing any disparate impact.

b. Thinks McClesky is troubling in this regard

i. Death penalty is disproportionately applied to black convicts.  

ii. In McClesky the non-race factors were isolated, showing that race was itself played a substantial factor in the likelihood of getting death penalty.  

iii. Ct said that this should be taken to the state legislature but plaintiffs claimed that leg was the very place rights were not being protected.    
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