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Contracts Outline
Contract: a promise or set of promises that the law will enforce

· Requires: consideration and assent (offer and acceptance)

· Types of contracts:

· Bilateral: a promise in exchange for a promise

· Unilateral: a promise in exchange for performance

· 3 situations for legally binding contracts (Atiyah):

· If a price has been paid for it (liability is benefit-based)

· If the promisee has acted in reliance on the promise and would be in a worse situation than if no promise had been made (liability is reliance-based)

· A promise which has not been paid for, and which has not yet been relied upon (liability is promise-based)

Hawkins v. McGee
Crim & Tort (--------------------------------(Contract

Duties Imposed



Duty is voluntarily assumed

· A promise is made to do something which may be impossible (surgery for a 100% good hand)

· Taken along with other actions, this is a legitimate promise

· Objective standard is applied

· Damages are measured as the difference between what P got as a result of the partially broken promise, and what he would have gotten if the promise had been carried out

· i.e., the difference between a 100% good hand (what was promised) and a gimpy hand (what he got)

· paid attendant to the surgery is not compensable since he would have had it anyway

Consideration

· Consideration: a bargained for exchange

· reciprocal inducement

· does not require a loss or gain.  It requires only that one party give up some legal right in the present or limits the future.

· $1 in exchange for a promise just to get around the requirement does not suffice

· Gratuitous Promise: a gift promise

· Not enforceable – immutable rule

Hamer v. Sidway
· Both parties gave up something

· Uncle: $5000

· Nephew: forbearance of a legal right

· The exchnage must be bargained for – reciprocal inducement

· i.e., nephew could not simply pledge to stop behavior because uncle gave him a gift

· promise for reciprocal inducement need only be part of the motivation

Fiege v. Boehm
· Consideration is found when it consisted of forebearance of a right to institute legal proceedings for bastardy, even though it later turned out that D was not the father

· It is sufficient that at the time the parties entered into the agreement, there was a bona fide question between them

· In Maryland, the standard was both objective and subjective:

· Claim must be in good faith, and claim must have a reasonable basis for support


· Restatement 74.1: claim must be either in good faith or reasonable

Kirksey v. Kirksey
· P’s abandoning her land and moving 60 miles to accept D’s offer that he has “more open land than (he) can tend) is not consideration

· This is under the old rule that reliance did not matter

· Interpretations that find consideration:

· “I want to see you but can’t” – he wants company

· “I have more land than I can tend” – he wants help with land

· Interpretations against consideration:

· “I want you to do will” – it’s a gift

· a family connection suggests it’s a gift

· “Country is unhealthy” – he’s looking out for her 

Allegheny College
· I will donate $5000 for a scholarship if you promise to name the scholarship for me.”

· There is reciprocal inducement

· College gives up naming right?

· Donor must derive something from the pledge (in this case, the naming)

Advanced Consideration: Illusory Promises and Implied Terms
(-------------------------------------------------------(
“I will do X if I want to”


“I will do X”

No consideration



consideration

· “I will sell you my car for $1000.”

· Promisor maintains complete freedom and gives up nothing

· This is an illusory promise

· Why don’t we enforce illusory promises?

· Consistency: we don’t allow gratuitious promises

· Paternalism: protect people from getting screwed

Strong v. Sheffield
· D guarantees her husband’s debt and P agrees, in return for D’s signature, to “hold it until such time as I want my money.”

· Since there was no agreement to forebear for a fixed time, P is effectively saying “I will do it if I want to.”

· P’s promise is illusory

· Tension between ex post and ex ante:

· Court’s ruling might not be fair under these circumstances; but, by creating a clear rule, we can avoid litigation in the future

Mattei v. Hopper
· Seller walks out of a deal and says he can because the deal was subject to buyer obtaining satisfactory leases – which seller contends is an illusory promise

· Personal satisfaction clauses are held to be consideration

· They must be exercised in good faith

· Two types of satisfaction clauses:

· Personal satisfaction: promisor’s determination that he is not satisfied, when made in good faith, is a defense to an action on the contract

· Commercial satisfaction: requires satisfaction as to commercial value or quality, operative fitness, etc.

· Objection

· In this case, dissatisfaction must be with performance

· Good faith requires that certain freedoms be given up:

· You have to be honest

· If you’re dissatisfied, it must be with performance

· Allowing personal satisfaction clauses moves the consideration bar toward illusory promised

Eastern Air Lines

· A requirements contract is valid consideration

· Even though it subjects the supplier to the whims of the buyer

Wood v. Lucy
· Modern trend: weaken illusory promise doctrine

Lucy (---------------------------------------------------------------------------------------( Wood
Promises exclusive license





promises ½ benefits






Monthly accounting

· Wood has the option to do nothing at all

· Cardozo holds that the contract is valid on implied terms

· He looks not only at the promise, but also at industry custom, course of dealings between the parties, etc.

· This approach is not immutable

· Why do we still have consideration?

· Paternalism:

· People might make promises without thinking them through

· People will make fewer promises if they have to maintain consideration

· Autonomy

· Shouldn’t force people to make gifts

· Judicial competence/Administrative cost

· Evidentiary

· Efficiency

· Gift promises don’t improve the allocation of resources

· Gifts have no commercial significance

· Majoritarian rule: most people wouldn’t want gratutious promises supported by law

· Problem: this only supports a default rule, not an immutable one

· Arguments for enforcing gratuitous promises:

· Integrity/Morality

· Efficiency

· Protect reliance

· People will rely on gratuitous promises.  We want to protect that.

· Avoid technicalities

· Clearer rule

· Autonomy

· Courts are moving away from consideration as a strict rule of enforcement

Alternatives to Consideration
Past performance

Mills v. Wyman
· Old view

· P takes it upon himself to care for D’s son.  D promises to pay, but renegges.

· Court finds no reciprocal inducement – no consideration

· D violates a moral duty, but not a legal duty

· Shaming is used as the only penalty

Webb v. McGowan

· Modern view

· P takes it upon himself to save his boss from almost certain death and injures himself.  D, his boss, promises to take care of P and renegges.

· No reciprocal inducement.

· Moral obligation is not enough, but
· The promise is the key

· “A moral obligation for consideration for a promise.”

· *Constructive consideration

· Supreme Court rule:

· Substantial benefit before the promise that would have been consideration + the promise after the fact = consideration

· Though D made a gratuitous promise, it is made enforceable by past performance.

Quasi-contract
Cotnam
· Doctor sues Harrigan, his patient, on after he was bit by a streetcar.  Deceased was never conscious and did not consent to the doctor’s service.

· No contract and no promise.

· Mr. Harrigan was enriched by Dr. Cotnam’s actions.

· Is it unjust?

· Harrigan probably would have agreed to the treatment had he been conscious.

· Acts by good samaritans are presumed to be gratuitous unless proven otherwise.

· Not so for the doctor.  Harrigan would have wanted the surgery.

· One way to think about quasi-contracts:

1)  Did the parties have an opportunity to contract?



If yes: no quasi-contract


If no: 2) would a “reasonable” person have contracted if she had the chance?



If yes: quasi-contract, if no: no quasi-contract

· Mistake case:

· You’re suppose to paint one house, but mistakenly paint another: unjust enrichment?

· Do not have to pay in case of mistake unless you have some complicity in the mistake

Callano
· Pendergasts contract with Callano to put shrubbery on a home he is building.  Pendergast dies and the contract to buy the home is cancelled.  Callano comes after home-builder to pay for the shrubs.

· P must expect renumeration from D, or if the true facts were known to P, he would have expected renumeration from D.

· In this case, P did not look to D for payment.

· A P is not entitled to the legal fiction of quasi-contract to “substitute one promisor for another.”

· Damages in quasi-contracts:

· 3 kinds of monetary damages:

· Expectation: puts the harmed party in the same position as if contract had been performed.

· Reliance: get the harmed party back to where they were before the promise was made.

· Restitution: takes away unfair benefit to benefitted party

· Expectation doesn’t work in quasi-contracts because there is no promise to base damages on.

· Restitution applies to quasi-contraxt

· In Cotnam v. Wisdon:

· Value of performance to Harrigan (accident victim)

· Cost of services – market value

· But value to Harrigan is more

· In Callano (assuming Oakwood were held liable)

· It is unclear which is more

· Restatement 3.71:

· Two measures: value to person, or cost of services

· Either may be used

Reliance
Ricketts
· A promise is made to pay P $2,000 with interest if she quits her job.  She quits, but D doesn’t pay.

· Promissory estoppel:

· 1) A promise

· 2) reliance on the promise – intentionally caused

· Restatement Second 90:

· 1) a promise

· 2) reasonably expect

· 3) reliance

· 4) prevent injustice

· Standard is knowledge or even negligence as opposed to intent

Feinberg
· Woman is promised $200 per month upon retirement.  She retires a year later.  She then gets cancer and would not be able to work anyway?

· Did she retire in reliance on the promise?

Cohen

· Cohen, on a promise that they would not reveal him as a source, told a newspaper some revealing things about a political candidate.  The newspaper did reveal him, and as a result, he lost his job.

· Cohen relied on the promise.  The newspaper could reasonably expect that reliance (since it was industry custom) and  enforcing the promise prevents injustice.

United Jewish Appeal
· P pledged money to UJA, but did not pay in full.  UJA did not spend the money or use to because of a policy to withhold a portion of donations to ensure they come in.

· UJA would have had to hurry up and rely on the promise to be granted relief. (In Maryland)

· Restatement 90:

· A gratuitious promise to a charity is enforceable, regardless of reliance

· Not all states follow this.

Grouse
· P quit his job in reliance on D’s promise of a job.  D changed his mind.

· This is an illusory promise: both parties could terminate at will.

· How do you rely on an illusory promise?

· Read into it an implied promise to prove himself.

· Then it’s not illusory.

· P also makes an implied promise: to give D a chance

· If there are two implied promises, we don’t need promissory estoppel.

· If only one side made an implied promise, we do.

· Default rule: employment at will

· Court calls into question this rule to serve the issue at hand (ex ante).  This, however, creates lots of ex post problems.

· Probably reliance damages

Writing Requirement: Statute of Frauds
· Reasons for a contract in writing:

· Evidentiary

· Cautionary 

· Benefits of putting it in writing justifies the costs

· 4 categories

· Suretyship (except promises made directly to a debtor)

· Guaranteeing payments of another’s debt
· Main purpose rule: suretyship provision does not apply if the surety’s main purpose in entering into the agreement is a direct benefit to herself

· One-Year rule

· If there’s any way a contract can be done within one year (from the date the contract was entered into), it need not be in writing; otherwise, it must be in writing

· Interests in Land

· Evidentiary: land changes hands and requires hard evidence of ownership

· Sales of Goods

· More than $500 in value

· New revision may bump it up to $5000

· Exceptions: 

· where buyer receives and accepts

· where buyer makes partial payment

· when contract is for manufacture of special goods

· when contract is admitted

· when contract is for saervices

· when contract is between merchants

· provided written confirmation and no written objection within ten days

· Satisfying the statute:

· Only requires that the contract be signed by the party to be charged

· Only quantity is material (between merchants?)

· Time and price are both “reasonable” and can be determined.  Quantity cannot be ascertained in this manner.

· Writing can be satisfied by separate writings, but they must be in reference to the agreement.

· For signature, initials are good enough.  Sometimes, even letterhead is okay.

· Principle is to authenticate

· Things that must be written:

· Signature, id of parties, description of subject matter, terms and consitions, consideration

· Part Performance:

· A seller who performs her side of an oral contract can recover even if the contract is not in writing

· A purchaser who partly performs an oral contract does not take it out of the statute of frauds

· Part performance that constitutes reliance may take it out of the statute of frauds

Chevron

· Buyer relies on an oral agreement and takes action to secure permits for property it plans to buy.
· Lose on part performance
· Court is unwilling to use promissory estoppel as an exception to the statute of frauds
Monarco
· Promissory estoppel: stops Ds from asserting statute of frauds

· If interpreted broadly, this would put an end to the statute of frauds

· Some jurisdictions don’t follow this

· Others apply it only in extreme circumstances

· Restatement limits this only to land contracts

· More stuff

· Statute of frauds only requires written evidence of a contract

· One-year rule: we look at it from the date the contract was entered into

· If there is a possibility that the contract could be completed within one year, it does not fall under the statute

· Trend is for courts to enforce oral contracts within statute of frauds, especially if the parties admit to the contract.

Overview of Bargaining Process
· Offer and acceptance:

· Offer: an act that put the other person in the power to form a contract by accepting
· Acceptance: an act that takes that power
· Subjective or objective?
· Subjective: to have a contract, both parties must intend to enter into an agreement
· Promotes autonomy
· Objective: A contract is determined by the usual meaning of the words and actions of the parties
· Promotes efficiency, judicial competence
Lucy
· Mental assent of parties is not requisite for formation of a contract
· Where do we look for an offer?
· Text/context/subjective intent
· Discussion
· Rewriting of the contract
Objective Analysis
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Not an offer

· Objective standard judged by somebody in Lucy’s position

· Completely objective standard generally governs

· If both parties have a subjective intent different from the objective standard, that subjective intent governs.

The Offer
· Offer: a manifestation of present intention to enter into a bargain, made in a way that a reasonable person would

· Terms must be reasonably certain (Restatement s. 33)

· If it’s unclear, courts default to no offer

· Death terminates an offer, but not a contract

· Offeror is master of the offer

· The word “offer” isn’t necessary for it to be an offer

· Rules of offer are all default rules

Owen
· “It would not be possible for me to sell it unless I was to receive $16,000 cash.”

· Not an offer.  Not a proposal to sell.

Fairmount
· Attempt to ascertain the intent of the parties

Craft & Lefkowitz
· General rule: advertisements are not offers to sell but offers to receive offers

· This is a default rule

· Rationale: 

· indefinite as to quantity

· Typically addressed to the general public

· Exceptions: advertisement may be an offer if it is definite in its terms and either:

· Circumstances clearly indicate an intention to make an offer, or

· The advertisement invites specific action without further communication, or

· Overacceptance is unlikely

· Advertiser can modify terms before acceptance, but cannot add conditions after acceptance

Carlill

· Continuing offer
· Can make an offer to the whole world
· Only those who perform the condition can accept
· Unilateral contract?
· Shipment of goods:
· Buyer can’t revoke order if seller has already promptly shipped
· If seller ships non-conforming goods, buyer can revoke because seller is bound by contract to provide goods which conform to buyer’s specifications
· If seller incurred expense in preparing to ship goods, courts are divided as to whether buyer can revoke
Acceptance

· 1st rule of acceptance:
· an acceptance must manifest assent to the terms made by the offeror
· offeror is master of the offer.  Acceptance means doing whatever the offeror requires.
· offeror can specify:
· manner of acceptance
· cannot stipulate as means of acceptance:
· silence
· an act which would have occurred anyway
· place and time of acceptance
· who can accept
· means of notification


· Restatement provides default rules if offeror fails to specify
Int’l Filter

· All material terms were specified

· No offer because assent of home office is required

· conroe cannot form contract by accepting

· “Accept” was actually an offer.  Int’l filter can now complete the contract by getting the home office to sign off on it.

· Though Conroe was offeror, it did not draft the terms – that’s okay

· In a bilateral contract, notice of acceptance is required

· Offeror can waive his right to notification

White

· General rule: an offer that requires acceptance by a promise can be accepted only by a promise, and not by an act

· acceptance must be by some appropriate act

· i.e., if you buy lumber, it must be specifically for the job

Ever-Tite

· When no time for acceptance is expressed, a reasonable time is required

· depends on individual circumstances

Termination of Offers

· Offer terminated if:

· revocation – offeror revokes before offeree accepts

· rejection (counteroffer)

· mirror image rule: a valid acceptance is one that accepts exactly the material terms specified by the offeror

· lapse

· reasonable time: if not otherwise specified; face-to-face lasts until end of conversation

· death

· Option: limits offeror’s power to revoke

· strong argument for consideration

· if it’s in writing and says that it’s for consideration, it will be upheld

Toys, Inc.
· Offeree’s exercising his option depends not only on the specified facts found but also the reasonable inferences to be drawn from them.

· from this one must interpret parties’ intentions.

· the offeree can reject the option but then change his mind and accept, as long as he does this within the option period

· If offeror relies on offeree’s rejection, offeree may be estopped from accepting it

Dickinson

· Does findout out from a third party about revocation suffice?

· default rule: any method that is reasonable under the circumstances

· If offeror takes action in consistent with maintaining the offer, he need not tell the offeree personally that he revoked it.

Mailbox Rule

· 1) Acceptance is valid when dispatched

· 2) Revocation is valid when received by offeree

· 3) Rejection is valid when received by offeror

· Acceptance under an option contract isn’t valid until received by offeror

· Puts burden on offeror because he has a way around it (could contract around it)

· Protects against fraud

British & American

· Precisely the opposite of the mailbox rule

What about when an offer creates foreseeable reliance?

Unilateral 



vs.



Bilateral

acceptance by performance





acceptance by
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of revocation is limited as if there were an

option

· What is the line between part performance and preparation?
· An offer by unilateral contract forces offeree to accept by performance.  
· This puts offeree in a disadvantaged position because he may accept and offeror can still back out.  
· Rest. 45 solves the problem
· In a bilateral contract, offeree can protect himself by relying on the promise and binding the offer.
Pre-Contractual Liability

Drennan

· Contractor using a subcontractor’s bid in its own bid

· Subcontractor’s bid was an offer

· Contractor relied on the bid, but did not tell the subcontractor that he accepted – no acceptance

· Court uses promissory estoppel and applies it to this case by analogy – it extends the law

· A person whose reliance has conferred a benefit on the other may have a claim to restitution to prevent unjust enrichment even though no contract has been formed

· An offer, not a promise was relied upon here

· Subcontractor is bound (once general relies on his bid) and general contractor is not

· General can go out and bid shop

Hoffman

· General rule: precontractual negotiations are conducted on your own dollar

· Narrow exception: a promise that you’ll be hired for a projectg and client changes his mind

· Court enforces D’s promises on a theory of promissory estoppel

· Applies promissory estoppel to pre-contractual negotiations

· You could also view it as an implied contract

· Or as a quasi-contract

· This decision has rarely been followed

· In a unilateral contract, when B starts performance, A cannot revoke – prevents Brooklyn Bridge hypothetical

Remedies

Punitive or compensatory



specific performance or money







reliance or expectation or restitution

Hypo: buyer agrees to pay $100K for Blackacre.  Buyer makes $1000 down payment and spends $4000 for architect.  Market price goes up to $150K.  Seller breacher

· Expectation damages: put them in position they would be in if contract were performed

· $50,000 – they lost the $50,000 they would have gained if the contract were performed

· Reliance damages: put them back in position they were in before the contract

· $5,000 down payment + architect fees

· Restitution: take away anything gained by breaching party from non-breaching party

· $1,000

· A contract is a promise either to perform or to pay money damages

· In contracts, more than anywhere else, remedies are affected by economics

· General rule: expectation damages are proper for breach of contract

· can’t recover for a loss that reasonably could have been avoided

Punitive Damages

· punishment and deterrence
· breach is amoral
· pareto superior: no one is worse off and at least one is better off – against punitive damages
· punitive damages allow parties to calculate risk
· don’t want to deter breach, that’s why no punitive damages
· punitive damages prevent efficient breach,but
· this doesn’t take into account renegotiation fostered by punitive damages and transaction costs
· Exception to no punitive damages rule: punitive damages are allowed when breach violates a tort duty, i.e., medical malpractice
· Also, bad faith of insurance company contract
· sometime allowed when one party coerces a contracting partner to give up contracting rights
· Also, when consequences are particularly injurious to non-breaching party
· i.e., if a company is forced to go out of business by breach
Specific Performance

· if they get money we assume expectation damages

· property rules physically protect entitlements

· specific performance is a property rule

· liability rules protect entitlements by forcing one party to pay the other

· expectation damages are a liability rule

· How do we protect entitlements?

· General rule: expectation damages

· liability rule is more efficient

· historical accident – rules hang on beyond their usefulness

· UCC 2.716 – Specific Performance in transactions of goods if the goods are unique or in other proper circumstances.

· How do we determine if something is unique?

· When there is no substitute (“cover”)

Specific Performance
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propane




A scarce Ford

Laclede

· Propane is not unique, but a long-term contract might be

· but even the contract could be replaced for the right price

· So why specific performance?

· How specifically do we define the contract?

· very specific: no cover (Keno, Starry Night)

· very broad: lots of cover (roping horse, a Van Gogh)

· Must the subject matter of the contract be unique, or does it count that the terms are unique?

· “Unique” depends on level of specificity

· Sub-rules:

· land is considered unique

· chattels are generally not considered unique

· except art objects and heirlooms

· How administrative is specific performance?  This factors into whether a court will order it

· Two problems:

· No specific performance for personal services contracts

· i.e., an athelete who refuses to play

· If an innocent person is harmed in the process, no specific performance

· i.e., if two parties contract for a sale of land and a third party innocently purchases it, specific performance would harm the third party

· Economic analysis:

Walgreens

W (( SC – PM

Walgreens; $1M loss if Phar-Mor opens

SC: $2M from Phar-Mor

PM: expecting a profit of $500K

· they value the property higher than Walgreens

· If SC breaches:

· total profit: $2.5M, Walgreens loss: $1M

· A breach in this case is pareto superior

· no one is made worse off, at least one is better off

· If Walgreens gets specific performance, society loses $1.5M surplus

· but this doesn’t take into account possibility of renegotiation

· offer Walgreens more than $1M but less than $2M

· Renegotiation through specific performance could lead to efficient allocation of resources

· OR Walgreens could renegotiation with PharMor (called re-sale)

· Phar-Mor pays Walgreens to waive its injunctive right

· OR maybe not:

· Transaction costs

· in this case, low

· in other cases there’s a bilateral monopoly.  Each party can only deal with each other

· Specific performance is efficient only if:

· transaction costs low

· parties can surmount bilateral monopoly problem

· Money damages are effificen if:

· Court knows exactly where to set the level of damages

· Too many breaches if too low, too few breaches if too high

Problems with:
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High: SP

· Specific performance might distribute the surplus profit more equally between the parties

· Economic analysis doesn’t care about distributing surplus equally

