Defining Criminal Conduct: The Elements of Just Punishment

3 principles that function to limit the distribution of punishment:

1. Culpability (to safeguard conduct that is w/o fault from condemnation as criminal)

2. proportionality

3. legality

CULPABILITY

1) Actus Reus: Culpable Conduct

a) Positive Actions:

i) Martin v. State: 

(i) Statute: Any person who, while drunk, appears in public where people(s) are present, and manifests a drunken condition by…shall on conviction, be fined.

(ii) Facts: appellant was convicted after officers arrested him at his home and took him onto the highway forcibly.

(iii) Voluntary reqmt was read into the statute, was presupposed. Since he was involuntarily and forcibly carried to that public place, the conviction was contrary to this principle and was thus overturned.

(iv) Ct has to ask itself, “why do we criminalize and punish conduct? 

a. Instrumental reasons: 

i. Utilitarian (Bentham): if imposition of punishment will overall reduce net society pain, reduce future crime. 

ii. social policy( insure public safety

iii. deterrence reasons: prevent and forbid criminal conduct

iv. promote correction and rehabilitation

b. Non-instrumental reasons:

i. Should not be means to an end: punish if it is the fair and right thing to do, if they deserve to be punished (b/c they inflicted pain, chose to do wrong)

ii. Blame and culpability reasons

(v) Voluntariness reqmt: MPC states supported by this instrumental deterrence rationale as to its theory behind excluding liability in the absence of voluntary action:

a. MPC commentary to 2.01: Fund that civilized society doesn’t punish for thoughts alone. Law cannot hope to deter involuntary movement or stimulate action that cannot be physically performed.

i. Would lead to undermining of personal sense of security

ii. People whose involuntary movements threaten harm to others calls for therapy or guidance, not a problem of correction.

iii. Fairness: contrary to our sense of fairness when you are punished for something you had no choice in.

ii) People v. Newton: 

(i) Facts: Newton shot and killed a police officer right after he was also shot in the stomach and subsequently in an unconscious state.

(ii) Statute: Where not self-induced, as by voluntary intoxication or the equivalent, unconsciousness is a complete defense to a charge of criminal homicide.

a. It doesn’t have to be a coma or inertia. It can exist where subject physically acts in fact but is not, at the time, conscious of acting.

(iii) It was prejudicial error not to give the jury instructions on the unconsciousness defense.

iii) Involuntary v Voluntary acts: (p175)

(i) Act which is done by muscles w/o any control by the mind(spasm, reflex action, convulsion

(ii) Act done by a person who is not conscious of what he is doing(while suffering from concussion or sleepwalking

(iii) Policy for not punishing involuntary acts:

a. doesn’t deter

b. retribution not served b/c there is no moral quality that wrongdoer has voluntarily committed the wrongful act

c. will cause people not to engage in normal activity (driving)

(iv) Act is not involuntary simply b/c: 

a. Doer doesn’t remember

b. Doer couldn’t control his impulse to do it

c. It is unintentional or consequences were unforeseen

(v) Problems:

a. Reflex: cannot be held criminally liable for reflex action (bodily movements that is otherwise not product of effort or determination of actor either conscious or habitual)

b. Habit: MPC expressly declares that habitual action done w/o thought is to be treated as a voluntary action

c. Possession: MPC 2.01(4) provides that possession is an act only if the person is aware she has the thing she is charged w/ possessing.

i. Majority of cts require knowledge. Some hold the “should have known” std and some say it’s not reqd at all.

d. Hypnosis: MPC 2.01 comment says that acts of hypnotized subject are not voluntary b/c “his dependency and helplessness are too pronounced.” Under common law, states are split.

e. Somnambulism: in Cogden case where mother kills daughter in her sleep, must choose to frame issue as actus reus or insanity b/c result will differ. Under MPC, can’t be responsible.

f. Physical ailment: in People v. Decina, D was charged w/ criminal negligence for operating a vehicle though he knew that he had a condition which could produce unconsciousness or involuntariness, with disregard for the consequences.

i. Suggests voluntary in driving but involuntary in seizure. The risk he took in getting behind the wheel was the inherently wrongful act but this doesn’t apply to Martin b/c drinking is not inherently wrong. In Decina, it was the risk of the involuntary act (epileptic seizure)

ii. Time frame: to satisfy actus reus, must prove that at least some voluntary act was included. Even if involuntary act involved.

(vi) Nonactions v. Excused actions

a. Nonactions: seizures, convulsions, sleepwalking.

b. Excused/mitigating actions: actions that are done mistakenly, accidentally, compulsorily, or under duress 

i. Usually these problems are issues of mens rea

(vii) Absence of an act precludes culpability. Examine 2 cases where absence of an appropriate action sometimes precludes criminality:

a. Where innocent external behavior accompanied by criminal disposition (Man has sex w/ woman over age of consent though he believes she is underaged)

b. Where there is criminal disposition but no external behavior.

(viii) What is the root justification for the principle that “no one can be punished solely for their thoughts?”

a. Cannot fathom the intentions of the mind and cannot punish what we cannot know. Thus, some evidence of an intended crime is necessary to demonstrate the depravity of will b/4 man is liable to punishment.

b. Then all mankind would be criminals and we would spend our loves punishing each other for crimes that can’t be proved.

c. How do you prove intentions? May change his mind. Hard to differentiate b/w intending and just wishing. Would stifle the emotional life of a person.

d. Intent causes very little to no harm.

e. Gives too much discretion to the state.

(ix) Sometimes words are suff to constitute the actus reus of the crime though (treason, conspiracy)

b) Omissions (when actor has duty to act but fails to)

i) MPC: no liability for omissions unless:
(i) omissions expressly made by statute

(ii) duty to perform imposed by law

(iii) common law: if law defining offense provides for it.

ii) 5 traditional ways you have legal duty to act:

(i) statute

(ii) status relationship (parent, spouse)

(iii) contractual relationship

(iv) voluntary assumption of care where you care has isolated another person so as to prevent care by others

(v) when you created victim’s plight

(vi) When you voluntarily commence assistance, you have duty to continue to provide aid

iii) Policy for no duty to aid:

(i) criminal resources should only punish the dangerous, not those failing to aid

(ii) vagueness-not knowing when you would have duty

(iii) line drawing problem-not knowing how much duty you have

(iv) encroachment of people’s liberty

iv) Pope v. State:

(i) Statute: crime when person w/n statute caused by act of omission or comissions abuse to child in form of injuries as result of cruel/inhuman treatment, or malicious act(s).

(ii) D’s failure to seek aid was omission amounted to cruel and inhumane treatment but she was not w/n category of person that statute reached.

(iii) Did D “cause” this abuse? 

a. Simple causation: when actor sets of chain of events which culminates in outcome (injury). Pushed the 1st domino

b. Hypothetical causation: legal cause: set up parallel series of events that are just like actual events and supply an omission to see if results would have been diff in the hypothetical world. If so, then you can say that your omissions was the cause of the result.  Must use hypothetical b/c it is counterfactual.

v) Bystanders 

(i) Reasons why bystanders don’t intervene: fear of retaliation, lack of opp for planning, difficulty of quickly selection the appropriate type of intervention, pluralistic ignorance in the presence of others, social inhibitions, mistaking others’ nonintervention as sign of no danger, threat of being mistaken for cause of harm, being embroiled in legal system, retaliation from victim.

(ii) Policy reasons for Anglo-American tradition of not having a Good Samaritan law:

a. Macaulay: proposes that omissions which cause/threaten harm by punishable only where there are already existing legal duties to aid.

i. Good Sam law is impracticable. When do you legally req someone to render aid? How much aid is reqd?

ii. May encroach on individual liberty.

vi) Jones v. US: 

(i) Facts: D was found guilty of invol manslaughter for failing to provide for baby which resulted in his death. Baby’s mother was living w/ D at time, but not sure how long.

(ii) Case law: Omission of duty owed may make one liable for manslaughter when death is result, but neglected duty must be legal duty, and not merely moral obligation.  

a. 4 situations where failure to act may constitute breach of legal duty:

i. where statute imposes duty to care

ii. where one stands in certain status relationship w/ another

iii. where one has assumed a contractual duty to care

iv. one has voluntarily assumed care of another and so secluded helpless person as to prevent others from helping.

(iii) Reflects Anglo-American position that unless penal statute specifically reqs a particular action to be performed, criminal liability for omission arises only when the law of torts or some other law concerning civil liability imposes a duty to act in the circs. (MPC also states this)

a. People v. Beardsley: D spent weekend w/ some woman in his home, she overdosed, he didn’t call for help.

i. No legal duty exists in law. Would be repugnant to our moral sense to impose one as b/w husband/wife

b. Regina v. Stone & Dobinson: blood relative and lodger died of anorexia while in D’s house. D had assumed duty of care. Perhaps b/c she was blood relative, was a lodger rather than guest, they washed her?

c. People v. Oliver: D met deceased in bar, brought him home, he shot up, and died. 

i. D owed duty b/c she took him from public place where others might have helped.

d. Jones v. State: D raped child and she jumped in river and drowned.

i. One whose criminal act puts another in danger of drowning has duty to rescue.

(iv) Barber v. Superior Court 

a. Cessation of life support measures is an omission of further treatment

b. Doctor has no duty to continue treatment once proven ineffective (must determine the point at which further treatment will be of no reas benefit to the patient). Rational test asks whether treatment’s benefit outweighs the burden.

c. Ps could have criminal liability only if they had legal duty to continue to provide life-sustaining treatment to vegetative patient w/ unlikely recovery.

d. Family supported the omission.

(v) Airedale NHS Trust v. Bland: 

a. House of Lords held that treatment could lawfully be w/held even when w/holding meant that patient would soon die. 

b. Doctor who switches off life support machine is different from someone who gives lethal injection. 

2) Mens Rea: Culpable Mental States

a) Defined. Mental state reqd by definition of the offense to accompany the act that produces or threatens the harm. Or the intentionality w/ which the D acted (what D intended, knew, or should have known when he acted).

b) ”Intentionally” defined: 
i) Common law (reqs subjective awareness, despite whether reas person would have been aware):  

(i) if it is his desire to cause the social harm or 

(ii) he acts w/ knowledge that the social harm is virtually certain to occur as result of his conduct.

c) Knowingly or With Knowledge

i) He is aware of fact or

ii) He correctly believes it exists or

iii) He is aware of high probability of existence of fact in question and deliberately fails to investigate (willful blindness, deliberate ignorance, ostrich instruction)

d) Willfully

i) Intentional

ii) Done w/ evil motive

iii) Purpose to disobey the law

e) Negligence

i) Deviation from std of care that reas person would have observed in actor’s situation

ii) Taking of unjustifiable risk of causing harm to another

iii) Constitutes objective fault. 

iv) Not blamed for wrongful state of mind but punished for failure to live up to stds of “reas person.”

v) Criminal negligence: gross deviation from std of reas care (took subst and unjustifiable risk)

f) Recklessness:

i) Takes very subst and unjustifiable risk (worse than criminal neg)

ii) More common definition: actor disregarded subst and unjustifiable risk of which he was aware. Line b/w criminal neg and recklessness is based on actor’s state of mind, not extent of deviation from reas std. 

g) Regina v. Cunningham

i) Facts: stole gas meter for money causing gases to escape and harm

ii) Statute: whosoever shall lawfully and maliciously administer to or cause to be administered any … poison… shall be guilty of felony.

iii) Issue: Though act was clearly unlawful, was it also malicious w/n meaning of the statute?

iv) Ct upholds this principle: Malice is not limited to “wickedness” or ill will towards the victim but rather reqs either 1) an actual intention to do the particular kind of harm that in fact was done; or 2) recklessness as to whether such harm should occur or not (has foreseen potential of harm but takes the risk).

h) Regina v. Faulkner:

i) Facts: D sailor went to steal rum w/ a lit match, the rum caught fire and destroyed the ship. Convicted of violating Malicious Damage Act by maliciously setting fire to the ship upon instructions that “although he had no intention of doing so.”

ii) Judge quashed conviction b/c didn’t want to consent to the broad proposition that said “if while person is engaged in committing a felony, he accidentally does some collateral act which would be another felony by itself if done willfully is guilty of the latter.”  

iii) Act done must be in fact intentional and willful, although intention and will may be held to exist in the fact that the accused knew the injury would be the probable result of his unlawful act, yet did the act reckless of such conseqs.

iv) Concurring judge also says that holding D criminally responsible for every result occasioned by his felony, even though it couldn’t have reas been foreseen or intended, was unwarranted by law.

i) Santillanes v. New Mexico:

i) Facts: D cut his nephew’s neck w/ knife during altercation

ii) Statute: child abuse includes negligently causing a child to be placed in a situation that may endanger the child’s life/health.

iii) Issue: When legislature has included but not defined mens rea element in a criminal statute, here the term “negligence,” what degree of neg is reqd?

iv) Holding: mens rea element interpreted to req showing of criminal neg instead of ordinary civil neg so that it doesn’t improperly go beyond scope and criminalize conduct that is not morally culpable, just merely inadvertent.

v) Principles: At common law, crime conviction reqd intent. Legislature may define certain conduct as criminal w/o element of intent b/c when the statute is silent about whether mens rea element is reqd, we assume that criminal intent is essential element of crime unless otherwise clearly stated by legislature.

j) MPC 2.02

i) Takes exclusively elemental approach to mens rea and discards “culpability” meaning of mens rea (blameworthy state of mind) and distinction b/w general/specific intent.
ii) Basic reqmt of code: some element of mental culpability must be proved wrt each material element of the offense in order for valid criminal conviction to be obtained. Person may not be convicted of an offense unless he “acted purposely, knowingly, recklessly, or negligently, as the law may req, wrt each material element of the offense. 

(i) Must wed some level of culpability to each material element of the offense or you slip into Strict Liability

(ii) Tells us that blameworthiness is found in levels of intentionality (term of art referring to levels of culpability in general). Not that you merely did act, but you did it with culpability. 

iii) 4 levels (kinds) of culpability: (MPC assumes these are provable)

(i) purpose

(ii) knowledge

(iii) recklessness

(iv) negligence

iv) Material elements:

(i) Nature of forbidden conduct

(ii) Attendant circs

(iii) Result of conduct

(iv) Facts that negate excuse or justification

(v) Facts included in the definition of the crime

v) Examples: in charge of murder, law reqs purpose or knowledge wrt result of conduct (death).

vi) Ex: Burglary: a person is guilty of B when he knowingly enters or remains unlawfully in a building w/ intent to commit a crime therein, and when…the building is a dwelling and the entering or remaining occurs at night.

(i) Material elements: building is a dwelling, enters a building, entering occurs at night, etc

(ii) If we didn’t attach levels of culpability to elements, then we’d be treating 2 people the same (person who goes into building at high noon v. person who goes in at night)

vii) PURPOSELY
(i) When relating to conduct or result, person acts purposely if it is his conscious object to engage in conduct of that nature or to cause such a result.

(ii) When relating to attendant circs, person acts purposely if he is aware of the existence of such circs or he believes or hopes that they exist.

viii) KNOWINGLY (embodied in “intent,” a term of art referring to levels of culpability)

(i) Result: knowingly caused if actor is aware that it is practically certain that his conduct will cause such a result. 

(ii) Attendant circs/conduct: acts knowingly if he is aware that his conduct is of that nature or that such attendant circs exist.

(iii) Also, if person is aware of high probability of the attendant circs’ existence, unless he actually believes it does not exist.

(iv) Ex: knowingly receiving stolen prop. D would be guilty if he was aware that it had been stolen.

ix) RECKLESSNESS (indifference) 

(i) Conscious disregard of a subst and unjustifiable risk that the material element exists or will result from his conduct.

(ii) Risk is subst and justifiable if considering the nature and purpose of the actor’s conduct and circs known to him, its disregard involves a gross deviation from std of conduct of law-abiding person in his situation.

(iii) MPC reqs conscious awareness as to all 3 factors (that there risk and that it was subst and unjustified)

x) NEGLIGENCE (inattentiveness)

(i) Unlike the other 3, it does NOT involve a state of awareness.

(ii) Conduct is neg if actor should be aware of subst and unjustifiable risk that material element exists or will result from his conduct.

(iii) Substitute law-abiding person with reas person.

(iv) Inadvertently creates a subst and unjustifiable risk of which he ought to be aware (gross deviation from care that would be exercised by a reas person in his situation)

(v) Distinguished from recklessness by the level of awareness. One is conscious disregard and other is inadvertence.

k) Motive: motive is illegally irrelevant even though it may be still be called an “intention.” 

i) It is highly relevant to sentencing though.

l) Specific intent: those actions which must be done w/ some specified further purpose in mind beyond the the conduct/result that constitutes the actus reus of the offense (MPC: purpose as to some objective). A crime that reqs actual knowledge (subj awareness) of statutory attendant circs reqd by the crime to exist. (MPC: these are crimes that make neg or reck suffice as to a reqd circ)

i) Burglary: reqs that person break and enter, not simply knowingly or on purpose, but w/ further intent to commit felony inside

ii) Statutory rape: general intent crime b/c it doesn’t have to proven that D knew she was underaged at time.

m) General intent: an intentional action

i) Trespass: guilty as long as he acted intentionally, regardless of any particular further desired conseq

n) US v. Neiswender:

i) Statute: whoever “endeavors to influence, obstruct, or impede the due administration of justice, shall be fined…”

ii) D contends that govt failed to prove essential element of the statutory crime—the “endeavor” or specific intent to undermine the judicial process. All it est was a fraudulent attempt to obtain money by deception.

iii) Holding: Some cases req only that D intend to do some act which would tend to obstruct justice. Others say D had to have specific intent to obstruct justice. In our view, D need only have had knowledge or notice that success in his fraud would have likely resulted in obstruction of justice. Notice is provided by reas foreseeability of the natural and probable conseqs of one’s acts.

(i) Ct makes “endeavor” a neg std: says that regardless of purpose/awareness of your actions, if reas person would have foreseen that what occurred was a natural conseq of your actions, you’re culpable.

(ii) MPC would disagree w/ ct’s interpretation of statute b/c “negligence” is the only culpability level requiring objective reas person std. 

a. “Endeavor” usually means “purpose” or at least “awareness.” Person acts “knowingly” wrt result of conduct when he is aware that it is practically certain that his conduct will cause such a result (subj std)

(iii) Policy reasons: rule focusing on foreseeable rather than intended conseqs operates fairly to deter conduct sought to be avoided and punish those whose actions are blameworthy, although undertaken for purposes that may or may not be culpable.

o) US v. Jewell

i) Facts: D convicted of knowingly transporting drugs from Mexico to US.

ii) Holding: Govt must prove beyond reas doubt that D “knowingly” brought marihuana into the US and the govt can satisfy its burden by proving that if D was not actually aware there was MJ in his car, his ignorance was solely and entirely a result of his having made a conscious purpose to avoid learning the truth.

(i) Policy justification for rule: D

a. Deliberate ignorance and positive knowledge are equally culpable

b. Common understanding that one “knows” facts of which he is less than absolutely certain 

c. Also, since a reqmt of positive knowledge would make deliberate ignorance a defense, those in drug trafficking would make the most of it and defeat purpose of Act.

(ii) MPC 2.02(7): when knowledge of the existence of a particular fact is an element of an offense, such knowledge is est if a person is aware of a high probability of its existence, unless he actually believes that it doesn’t exist. (subj std) 

a. Thus, to act “knowingly” is not necessarily to act only w/ positive knowledge, but also to act w/ an awareness of the high probability of the existence of the facts in Q.

p) Willful blindness: where actor who is aware of probable existence of a material fact but doesn’t satisfy himself that it doesn’t in fact exist.

i) Does Jewell std treat recklessness as suff to est “knowledge?” Negligent failure as “knowledge?”

ii) In order to avoid risk that jury may convict on basis of mere neg, some cts hold that “ostrich” instructions should be given only when evidence est that (1) D was subjectively aware of high probability of illegal conduct and (2) D purposefully contrived to avoid learning of illegal conduct. (active avoidance of the truth)

iii) US v. Civelli:  Finding beyond a reas doubt of a conscious purpose to avoid knowledge would permit an inference of knowledge. A showing of neg or mistake is not enough to support finding of willfulness or knowledge.

3) MISTAKE OF FACT (unconscious ignorance of a material fact, a common defense challenging the mens rea necessary to convict)

a) MPC: Ignorance or mistake is a defense when it negates the existence of a state of mind that is essential to the commission of an offense, or when it est a state of mind that constitutes a defense under a rule of law relating to defenses. Only has evidential import.

i) Exception: defense of mistake of fact is not available if actor would be guilty of another offense had the circs been as he supposed. Unlike common law doctrine which maintains that D is guilty of higher offense in such circs, Code only permits punishment at level of lesser offense.
b) Mistake of Fact and Strict Liability offenses:
i) Under no circs does a person’s mistake of fact negate his criminal responsibility b/c SL does not req proof of any mens rea
c) Mistake of Fact and Specific-Intent Offenses
i) D is not guilty of offense of his mistake of fact if he lacks the intent reqd in the definition of the offense. 
d) Mistake of Fact and General-Intent Offenses
e) Not guilty if mistake of fact was reas. Must show that you reas believed, and that you actually did believe (obj and subj test)

f) Not a separate indep doctrine but a common sense inferencing rule.

g) Regina v. Prince: (strict liability)

i) Statute: Whosoever shall unlawfully take..any unmarried girl, being under 16, out of the possession and against the will of her parent..shall be guilty of a misdemeanor.

ii) Material elements: take, unmarried girl, being under 16, out of possession of parents, against will of parents, etc.

iii) Culpability as to material elements:

(i) Mens rea read into statute as to consent element. Had to know there was no consent.  

(ii) In age element, ct doesn’t req any culpability. SL?

(iii) D had the mens rea to do the forbidden act of taking an unmarried girl out of her parent’s home against their will, and even if he thought she was 18, the act forbidden was wrong in itself. Anyone doing this act does so at the risk of the girl turning out to be under 16, even if you had no culpability vis a vis the material element of age.

(iv) If the D thought he had the father’s consent, or that she was not in anyone’s possession, then he would not know he was doing the act forbidden by the statute.

(v) Ct read culpability into those material elements b/c if you do them, you know you’re doing something morally wrong. Even if you reas think you’re only doing something immoral but not illegal, but it turns out that it was illegal, you’re criminally liable.

iv) If D was engaged in some immoral behavior, he is liable for the greater offense whether or not he intended it.

v) Mens rea analysis:

(i) Actor could be doing something that he thinks is completely innocent but it turns out to be illegal (no liability)

(ii) Actor thinks he’s doing something immoral but not illegal (may be liable though you had no culpable mind as facts that made it illegal)

(iii) Actor is aware that he is doing something criminal but not aware of facts that make it even more criminal than criminal acts he was doing (may be iable for greater crime)

(iv) Cunningham, Faulkner, and MPC say you have to have guilty mind in relation to the greater crime as well. Mental state has to connect up w/ result you’re being charged with.

vi) Debate:

(i) Bramwell’s view: defense of mistake rests ultimately on D’s being able to say that he has observed the community ethic

(ii) Dangerous to assume that there is a clear community judgment about the wrongfulness of fornication, which is not necessarily so

i. Too much room for individual divergence

(iii) No reason why community ethic regarding some conduct, even though clear, should be relevant in determining whether other conduct is criminal.

(iv) Moral duties shouldn’t be identified w/ criminal duties (if fornication is not a crime in itself, why should it become one when D makes reas mistake as to age of partner?)

vii) American approaches:

(i) White v. State: Husband abandoning wife is guilty of wrongdoing. He does so at his peril, and if she be pregnant at the time, though he may not have known it, he cannot plead ignorance as a defense. He must make sure of his ground when he commits the simple wrong of leaving her at all.

(ii) Prince support: It seems impossible to suppose that the intention of the legis could have been to make the crime depend upon the knowledge of the girls actual age. It would produce monstrous result that a man could escape liability if he, on reas grounds, believed her to be a little older than 10 years old. 

(iii) MPC 2.04(2)

h) People v. Olsen:

i) Mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full conseqs of the wrong actually committed. The act may be criminal regardless of the age of the recipient and the fact of the age yields a greater punishment.

ii) Those who commit sexual offenses w/ young persons are punished more severely than those who do so w/ persons over 18. Legislative purpose of protecting children of tender age.

iii) Dissent: Sl may be applied for regulatory offenses but not for traditional crimes that req at least some proof of fault.

4) STRICT LIABILITY

a) Public Welfare Offenses: class of crimes where you can be convicted even when you have no culpable mental state
b) MPC: can only be found guilty of SL crime when crime is violation and has no criminal liability (b/c person is not blameworthy)
c) US v. Balint: (selling prohibited drugs)
i) Proof of knowledge was not reqd by statute 

ii) General common law rule that knowledge was necessary element has been modified wrt prosecutions under statutes the purpose of which would be obstructed by such a reqmt. 

(i) Such statutes are regulatory measures in the exercise of police power where emphasis of statute is on social betterment rather than punishment of mala in se crimes. 

(ii) Congress weighed possible injustice of subjecting innocent seller to penalty against evil of exposing innocent purchasers to danger from drug and concluded that latter was result preferably to be avoided. So, in maintenance of public policy, state may provide that he who shall do them shall do them at his peril and will not be heard to plead in defense good faith or ignorance.

d) US v. Dotterweich: (mislabelled drugs)

i) Statute reqd no mens rea at all wrt whether those charged knew or should have known the shipment of drugs was mislabeled.

ii) Purpose of legislation is to protect health of people largely beyond self-protection b/c of circs of modern industrialism. Penalties of such regulatory legislation serve as effective means of regulation.

iii) Such legislation dispenses w/ conventional reqmt of awareness of some wrongdoing. In interest of larger good, puts burden upon those who at least have opp of informing themselves rather than helpless public.

iv) These “public welfare offenses” are extension of Prince, 5th category

e) Morissette v. US: (converting govt prop)

i) Statute: element of criminal intent was not expressly reqd. D did “knowingly convert” Air Force casings but he thought they were abandoned.

ii) He knowingly converted but did he have to know it was the prop of another? Ct reads criminal intent into this statute b/c it was a common law crime as opposed to a regulatory type of crime. 

(i) If ct deems it a common law offense, ct will read presumption in favor of requiring a mens rea element read into the statute.

iii) Traces history: intent was so inherent in the idea of offense but public welfare cases belong in a different classif of common law offenses which deal in nature of neglect where law reqs care and inaction where it imposes a duty. Many violations of such regs create danger or probability of it which law seeks to minimize and public policy dictates is necessary to maintain the controls essential to social order.

iv) Penalties of such public welfare offenses are relatively small and do no grave damage to reputation.

v) This case doesn’t fall w/n Balint type of classes so intent is an inherent and necessary element in the statute at hand. 

vi) Ct was wary of govt’s desire to disregard intent b/c it would serve to ease the path to prosecution.

f) US v. Staples:

i) Nat’l Firearms Act: shall be unlawful for any person…to receive or possess a firearm which is not registered to him in the … record.

(i) Statute is silent as to mens rea reqd for violation but in light of bkgd of common law rules, offenses that req no mens rea are generally disfavored and some express/implied indication of congressional intent is reqd to dispense w/ mens rea as element of a crime.

(ii) In cases involving regulatory statutes, we have reasoned that as long as a D know that he is dealing w/ a dangerous device that places him in responsible relation to a public danger, he should be alerted to the probability of strict regulation. 

(iii) But we have a long tradition of lawful gun ownership by private indivs and it is unthinkable that govt would subject good citizens to 10 yrs imprisonment if they reas believed their gun was of a prohibited type b/c it was worn down. 

a. Would ease the path to convicting persons whose conduct would not even alert them to the probability of strict regulation in the form of a statute such as here.

(iv) Judicial hesitancy here: reluctance to go w/ the SL approach. Absent a clear statement from Congress that mens rea is not reqd, we shouldn’t apply public welfare offense rationale to interpret any statute defining a felony offense as dispensing w/ mens rea.

(v) Historically, the penalty imposed under a statute has been significant consideration in determining whether statute should be construed w/ dispensing w/ mens rea. Penalty was harsh and indicates felony.

g) State v. Cuminga

i) D was charged w/ violating the law against serving underaged persons though he was unaware of the entire incident.

ii) D faced harsh penalty and loss of liquor license, and infringement on private interests are not justified by the public interest in this case. State could use alternatives to accomplish same ends.

h) Characteristics of Strict Liability crimes:

i) Statutes are regulatory measures in exercise of police power

ii) Emphasis of statute is on social betterment and not on punishment of mala in se crimes

iii) SL necessary for effective enforcement of law

iv) importance of goal, necessity of stopping activity 

v) no knowledge reqmt necessary—violator doesn’t need to be aware of wrongdoing.

vi) penalties are not that harsh (harsh penalties indicate felony)

vii) Motivation is to increase vigilance on part of offender

viii) in absence of SL, proof would be difficult

ix) Single violation of an offense may simultaneously injure a lot of people

i) ***if stat says some type of mens rea for one element but unclear wrt remaining elements, MPC says that mens rea applied to one element should be extended to all elements in the crime.

j) Debate on Strict Liability:

i) Certain offense have serious affect on public interest but which it is difficult to prove under the usual procedure, so may need to take more stringent steps. Future harm that 10 guilty men who have been acquitted may do exceeds any injury that innocent man can suffer by his conviction.

ii) If you look at precise moment at which harm is consummated, the strictly liable actor may seem powerless to avoid criminality, but it is the case that the actor could have avoided liability by taking earlier steps that weren’t impossible.

iii) Where SL is present in tradtl criminal law, the D’s underlying conduct was deemed wrongful in itself. Unjustifiable to hold business managers up to SL even though they have voluntarily assumed positions of employment b/c business activity is not inherently wrongful.

iv) Those who are most careful and make provisions for risk may be the most likely to take the sensible precaution of not engaging in this activity at all. May exclude a few accident-prone people from activity but may not select out most of those who are likely to be especially careless (the confident ones)

v) Would burden cts to have to inquire into mens rea

vi) MPC: attacks SL in the penal law whenever the offense carries the possibility of a criminal conviction for which a sentence of probation or imprisonment may be imposed. 
k) Reqmt of mens reas is consistent w/ retributive principle that one who does not choose to cause social harm does not deserve to be punished. In most places, society places the interest of the blameless harmdoer above its concern for deterring social harm by requiring proof of mens rea.
5) MISTAKE OF LAW

a) Mistake of law does not negate mens rea of offense b/c neither knowledge nor recklessness nor neg as to whether conduct constitutes an offense, or as to meaning of the offense, is ordinarily an element of the offense. 

b) Common Law: (ignorance of the law excuses no one)

i) Reasonable Reliance on official interpretation of the law obtained by person or public body w/ responsibility for the interpretation, administration or enforcement of the law defining the offense. Narrowly applied thru 3 situations;

(i) stat later declared invalid

(ii) judicial decision of the highest court in the jx later held to be invalid

(iii) official but erroneous interpretation of the law sercured from a public officer in charge of its interpretation, administration, enforcement.

ii) Fair notice (Lambert)

iii) Ignorance or mistake that negates mens rea (Cheek)

c) Rationale for common law rule:

i) Law is knowable

ii) Few people could get away w/ alleging surprise in learning that stealing is illegal

iii) Law would lose its objective meaning if mistake could excuse. It would mean whatever person thought it meant.

iv) Encourage fraud.

v) Public policy sacrifices indiv to general good…rule would foster lawlessness if mistake were a defense. Would encourage ignorance of law rather than respect for it.

d) MPC: 

i) Get through common law reqmts PLUS

(i) D didn’t know about law and govt didn’t reas make available the law prior to D’s act

(ii) if D reas relies on an official statement of law that is later ruled invalid

a. Can rely on: 

i. Statute, other enactment

ii. judicial decision

iii. administrative order

iv. official interpretation by public officer, body responsible for administering, interpreting, enforcing the law

v. advice from atty is insuff
e) People v. Marrero: 

i) Statute: expressly exempted peace officers from provision that make it violation to have unlicensed possession of pistol

ii) Issue: whether D’s personal misreading or misunderstanding of a statute may excuse criminal conduct in the circs of this case

iii) Common law rules on mistake of law:

(i) Gardner: mistake of law didn’t relieve D’s of criminal liability

a. Policy: To admit excuse at all would be to encourage ignorance where the lawmaker has determined to make men know and obey

(ii) Weiss: good faith belief in legality of conduct would negate an express and necessary element of the crime of kidnapping: intent to confine another

(b) NY’s Penal Law: mistake of law is not a defense unless mistaken belief is founded upon official statement of law contained in 1) statute or other enactment 2) interpretation of statute, officially made or issued by authorized persons

(i) Cannot be a simple misinterpreting of statute but must est that the statute relied on actually permitted the conduct in question and was only later found to be erroneous.

a. MPC 2.04 says mistake of law is defense when 1) he acts in reas reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in 2) a statute 

b. Legislature intended NY Penal Law to be similarly construed.

(ii) Policy reasons:

a. Protect reliance on law which is in fact authorized.

b. Threat of punishment under circs can have no deterrent effect unless the actor doubts the validity of the official pronouncement—a questioning of auth that is itself undesirable. 

c. Encourage the public to rely on official statemetns of law

d. Fairness. 

e. Exceptions would swallow the rule and mistakes about law would be encouraged rather than respected.

f. Preserve primacy of rule of law and foster orderly judicial administration.

iv) Dissent:

(i) Policy for mistake of law defense: 

a. Purpose of criminal justice system is to punish blameworthiness. Since he has not knowingly committed a wrong, there can be no reason for society to exact retribution.

b. B/c man is law abiding and wouldn’t have acted but for his mistake assumption as to law, there is no need for punishment to deter him from further unlawful conduct.

(ii) Majority has accepted the People’s argument but nothing in statutory language suggests the interpretation urged by the People and adopted by the majority. 

(iii) Majority construes statute so as to rule out any defense based on mistake of law, but in so doing, resurrects the very rule which the Leg rejected in enacting the Penal Law section.

(iv) Dissent would have reas mistakes as a defense. If dissent’s approach prevailed, all that would be left of the tradit’l mistake of law doctrine is ignorance of the law. If a reas misinterpretation of a known law is a defense, then shouldn’t reas ignorance of law be a defense a fortiori? 

f) Regina v. Smith:

i) Facts: D damaged wall panels in apt that he thought was his prop

ii) Criminal Damage Act: person who w/o lawful excuse destroys or damages any prop belonging to another intending to destroy/damage any such prop or being reckless as to whether any such prop would be destroyed or damaged, shall be guilty of an offence. 

iii) Since statute is silent, MPC says there has to be at least recklessness. 

iv) Holding: the actus reus is “destroying or damaging any prop belonging to another.”  Intention and recklessness and absence of lawful excuse reqd to constitute an offence have reference to prop belonging to another. 

(i) Thus, no offense is committed under this section if a person destroys prop belonging to another if he does so in the honest though mistaken belief that the prop is his own.

v) If D had claimed that he didn’t know there was a law out there criminalizing damage to other prop, he would have no defense just like Marrero. D said he was mistaken about whether prop was his or not, and that was w/n realm of prop law, outside realm of penal law. If mistake is of some other law, then treated like mistake of fact and thus exculpatory.

g) Why is Regina v. Smith and Weiss case consistent w/ doctrine that ignorance of the law is no excuse? 

i) MPC 2.04(1): Ignorance or mistake as to a matter of fact or law is a defense if it negates the purpose, belief, recklessness, or neg reqd to est a material element of the offense.

ii) MPC 2.02(9): Neither knowledge nor recklessness or neg as to whether conduct constitutes an offense or as to the existence, meaning or application of the law determining the elements of an offense is an element of the offense, unless the definition of the offense or the Code so provides.

iii) Only certain mistakes relate to the material element of offense. Why is not a peace officer a material element where property belonging to another is? Why are some mistakes of law exculpatory and some aren’t? The distinction is in 2.02(9).

(i) When mistake relates to law defining the offense, 2.02(9) applies and there is no defense.

(ii) When mistake relates to some other law outside the penal law itself, to some other legal rule that characterizes the attendant circs that are material to the offense, 2.04(1) applies and there is a defense.  (mistake of peace officer doesn’t relate to any other law outside the penal law itself)

iv) HYPO: p 263 #1( she mistakenly relied on the validity of the Nevada divorce and about whether she was w/ another woman’s husband. This mistake relates to interstate divorce decrees (so other law) so 2.04(1) applies.  Since there is statutory silence as to what mens rea is, MPC would say it has to be at least reck, so an honest and non-recklessly held belief would be a defense, even if the defense was unreas.

h) Regina v. Taaffe: 

i) Facts: appellant tried to get thru customs with drugs strapped to his body. He said he thought it was money.

ii) Ct said mens rea reqd was primarily knowledge that the substance was a drug, or was certainly prohibited. Had it been currency, no offense would have been committed.

iii) Fact that he thought importing currency was an offense is irrelevant.

i) Cheek v. US:

i) Statute: provides that any person is guilty of a felony who willfully attempts in any manner to evade or defeat any tax imposed by this title or the payment thereof. 

ii) Facts: D sincerely believed that under tax laws, he owed no taxes. 

iii) Rule: Common law rule is based on the notion that the law is knowable and definite and thus ignorance of the law is no defense. Congress has softened this presumption when it comes to tax law b/c of its complexity, with a “willfulness reqmt.” 

iv) Statutory willfulness reqmt: voluntary, intentional violation of a known legal duty. Reqs the govt to prove that law imposed duty on D, that D knew of this duty, and they he voluntarily and intentionally violated that duty. But jury can credit D w/ good-faith misunderstanding whether or not his belief is objectively reas.

j) Ignorance of the law is a defense when the crime by its terms reqs that the person know of the existence of the prohibition. MPC 2.04(1)(b). But what happens when the terms of a statute don’t state such a reqmt?

k) US v. Albertini:

i) Rules:

(i) If DP clause means anything, it should mean that person who holds the latest controlling court opinion declaring his activities constitutionally protected should be able to rely on that ruling, at least until the opinion is reversed or the USSC grants certiorari

(ii) This falls into exception to the mistake of law doctrine, where mistake results from D’s reas reliance upon an official but mistaken, later overruled, statement of law.

a. Would be intolerably injustice to hold otherwise b/c it would be entrapment by the govt

l) Hopkins v. State: 

i) Generally held that advice of counsel, even though followed in good faith, furnishes no excuse to a person for violating the law and is no defense. If accused could be exempted by advice of counsel, such advice would become paramount to the law.

m) MPC 2.04(3): A belief that conduct doesn’t legally constitute an offense is a defense when:

i) Statute defining the offense is not known to actor and has not been published or reas made available prior to conduct alleged

ii) He acts in reas reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (I) a statute (ii) judicial decision (iii) official interpretation of public officer authorized to interpret/define law, etc

n) Lambert v. CA:

i) Issue: whether a registration act of this character violates DP where it is applied to person who has no actual knowledge of his duty to register, and where no showing is made of the probability of such knowledge.

ii) Holding: conduct here is wholly passive, the mere failure to register, which is unlike commission of acts or failure to act under circs that should alert actor to the conseqs of his deed.

iii) D, on first becoming aware of her duty to register was given no opp to comply w/ the law and avoid its penalty, although her default was innocent.

iv) Actual knowledge of the duty to register and subsequent failure to comply are necessary b/4 conviction under the ordinance can stand.

v) Person who is unaware of duly enacted and published criminal statute may successfully assert constitutional defense.

6) Defenses

a) Where as justification focuses on the D’s conduct and seeks to show that act was not wrongful, excuse centers upon the actor and tries to show that actor is not morally culpable for his wrongful conduct.

b) Excuses: utilitarians say excuses are recognized in crim law b/c they identify circs where conduct is undeterrable (insane, duress). Punishing would be inefficacious. Non-util theory of excuses states that person shouldn’t be blamed if conduct was caused by factors outside her control.

c) General rule: D is entitled to be acquitted on basis of SD if her mistake of fact regarding threat was reas. She will be convicted of some form of crminal homicide if her mistake was unreas

7) RAPE

a) Regina v. Morgan:

i) Statute: it is a felony for a man to rape a woman (ct has to read in the mens rea reqmt)

ii) Issue: whether intent for rape reqs honest and reas belief or just reas belief.

iii) Holding: once one has accepted that prohibited act in rape is [non-consensual sex] (actus reus) and that guilty state of mind is [intention to commit it] (mens rea), (and that guilty state of mind exists in relation to each element of actus reus: intended to have intercourse w/o her consent) there is no room either for a defense of honest belief/mistake, or a defense of honest and reas belief/mistake. 

iv) Since honest belief negates intent, reas of belief can only be evidence for or against view that belief/intent was actually held.

(i) Knowledge that you’re doing wrong should be requisite b/4 being liable for rape. An honesty std correlates to “knowledge” level of culpability.

v) Have to est that D knew there was lack of consent and acted w/ reckless disregard. 

vi) Controversy over the decision: to convict a stupid (unreas) man would be to convict him for inadvertent neg (in unreas forming belief that nonconsenting woman was actually consenting) which is honest conduct which may be the best he can do but comes short of reas man std. Since rape’s penalty is severe, it would be wrong to have law of negligent rape.

vii) Analogies: If I shoot a gun that I think is empty, I cannot be convicted for “knowingly” killing you. If requisite mental state is “knowing” and there is no consent, then honest mistake is exculpatory even if mistake is neg, reckless. Even an unreas mistake will negate knowledge of wrongdoing. I may be guilty of negligent or reckless homicide though.

viii) Trial judge makes mistake the MPC warns against on p225: if requisite intent for level of culpability for crime is “knowledge,” then you belief can be however unreas. Issue of reasonableness is only given evidential, not substantive weight (ex: if belief is unreas, you’re less likely to believe that the person honestly held that belief)

ix) Reas playing substantive (criterial) v. evidential role:

(i) Substantive: reas can be criterial role if it can be a level of culpability for which you can be convicted (ex: if you are unreas, you a liable for criminal neg)

(ii) Evidential: merely provides evidence of some other criterion like “knowledge>” (ex: someone takes you umbrella under honest belief it was raining outside. If you look outside and see sunshine, there is no reas basis for belief and thus you doubt the honesty of the mistaken belief which supposedly negates “knowledge”)

x) Doesn’t matter if the belief is unreas as long as unreas belief negates requisite intent of knowledge, which it does if it is honestly held.

b) Commonwealth v. Sherry 

i) Rules:

(i) The victim is not reqd to use physical force to resist; any resistance is enough when it demonstrates that her lack of consent is “honest and real.”

ii) Issue: Does the accused’s subjective belief that the victim consented to intercourse constitute a defense to rape? No.

iii) The defense of mistake of fact reqs that accused act in good faith AND with reasonableness. (D’s here asked for Morgan std)

iv) Victim’s “no” implies nothing but nonconsent. Subjective (and likely wishful) belief of aggressor cannot constitute an offense. Should not have to prove knowledge of lack of consent in order to est rape. You can be liable even if you didn’t have actual knowledge. Can be liable if you were aware of the risk of lack of consent and were reckless about it.

c) Weight of authority runs strongly for view that reas mistake as to consent would be a defense while some states opt for strict liability on the consent issue (where honest and reas mistake is not defense). 

d) If negligence is a level of culpability that exposes you to criminal punishment, then it shouldn’t be very grave punishment. Compare rape grading of 1st or 2nd degree w/ negligent homicide (3rd degree).

e) Cunningham: couldn’t be liable under negligent std b/c there had to be malicious intent, recklessness.

f) Glanvile Williams: before one can be culpable, have to make a choice so you have to be aware of the risks. But if you’re under neg liability, you aren’t even aware you’re liable so how can you be liable? How can you condemn someone for a choice they didn’t make? Tensions b/w choice people (blame and punishment only go to people who are aware of their choices, so you would punish them for their wrongful choice) and character people (punish people not for their wrongful choices but vicious and bad behavior)

g) Recklessness v. negligence: recent cases have diluted the reqmt of “resistance to the utmost” increasing risk that jury might convict D under circs where lack of consent was ambiguous. To counteract this risk, some courts shift focus of jury’s attention from victim’s resistance to D’s understanding of the totality of the circs. A reqmt that the state prove that D acted “recklessly” wrt victim’s lack of consent counteracts the risk as well.

h) Practical effect of neg std: How does it facilitate conviction to shift from a subj to an obj std, from requiring proof of recklessness in Morgan to permitting conviction on basis of neg, as in most American jurisdictions?

i) In Sherry, the Ds at least were aware she might not be consenting, thus they were reckless. These Ds were subjectively sulpable and would be convicted whether or not we insist on a neg std. 

ii) We need to spell out conception of what “consent” means b/c juror’s conception of consent will determine whether there is conviction or not, no matter what the mistake of fact std is. 

i) If actual knowledge of owner’s nonconsent is reqd (one may take prop  of another honestly but mistakenly believing that the owner has given him permission…lacks intent even though belief was unreas) for larceny conviction, why not for rape conviction? 

i) Injury of sexual violation is suff great as to justify neg liability for rape as for killing.

j) What factors should determine whether a man’s mistake about consent was “reasonable?”

i) Gender gap in sexual communication exists. What may seem reas for a man may be unreas for a woman.

ii) Does no mean yes?

iii) Men are conditioned not to even notice what women want. 

k) State v. Rusk (force, nonconsent, and resistance)

i) Statute: person is guilty of rape in 2nd degree if the person engages in vaginal intercourse w/ another person: (1) by force or threat of force against the will and w/o the consent of the other person.

(i) 4 material elements: vaginal intercourse, by force/threat of force, against will/without consent, and against resistance (though not needed if she is prevented by reas fear of death/harm)

ii) Hazel precedent: 

(i) force is essential element of rape and to justify conviction, evidence must warrant a conclusion that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety. This would show lack of consent. 

(ii) The degree of fear necessary to obviate the need to prove resistance includes, but isn’t limited to, fear of death or serious bodily harm, fear so extreme as to preclude resistance, fear that so overpowers her she dares not resist, fear which would render her mind incapable of continuing to resist.

(iii) Victim’s fear must be reas grounded.

iii) Just where persuasion ends and force beings is a jury Q.

l) Morgan (knowledge(honest, actual belief), some states and MPC (recklessness(conscious risk creation, some awareness of risk), MA (strict(liable even if D had no idea or awareness of possibility of wrongdoing), majority (negligence(doesn’t involve state of awareness).

m) Force 

i) Nonconsensual intercourse in absence if force ordinarily is criminal only under certain special circs:

(i) Victim is below a given age

(ii) Mentally incompetent, unconscious

(iii) Deception 

n) Resistance

i) Often read into statutes as reqmt somehow implicit in the elements of force or nonconsent.

ii) “resistance to the utmost” has been abandoned but most courts still req “reas” resistance.

(i) Genuine physical effort to discourage/prevent attacker from accomplishing his intended purpose, as judged by the circs of the particular case.

(ii) May consider factors like relative strength of parties, age, mental/physical condition, nature/degree of force used against victim

(iii) “reas” is always an objective inquiry. It is a major doctrinal shift from focus on actor and his behavior to victims, telling victims they have to have a certain set of beliefs, sensibilities in order not to be raped.

o) MPC:

i) Shifts focus of attention from victim’s behavior to that of D and also seeks to differentiate b/w diff degrees of force.

(i) Resistance may prove invitation to danger of harm/death

(ii) Wrong to excuse attacker on ground that victim failed to protect herself w/ intensity that ct might expect of reas person in her situation

ii) Resistance is unnecessary in some circs: may ask whether victim “reasonably” fear serious bodily harm, so that the “reas” amount of resistance under circs was no resistance at all.

p) Reas apprehension

i) In Rusk, the general rule was that the victim’s fear must be reas grounded. 

ii) People v. Warren: evid must show such resistance as will demonstrate that act was against her will. She must communicate in some objective manner her lack of consent. 

(i) Why should the “reas” of the victim ever be an issue, so long as the trier of fact persuaded that her fears were genuine?

a. To assure that D realizes woman is submitting out of fear rather than desire.

q) Rape Shield Laws: (enacted to limit the admissibility of evidence bearing on prior sexual behavior)

i) There was a time when evidence of sexual history of female victim was admissible, during issue of consent in court.

ii) In many juris now, it is inadmissible except for very limited purpose b/c of the fear that it might prejudice a jury.

iii) Probative value: reas only that the fact be somewhat more likely to be true given the evid than it would be w/o the evid.

iv) Though such evidence might be relevant or even probative, still exclude when balancing test tells us that any probative effect is outweighed by the prejudicial effect.

(i) Might impair truth-finding function at trial b/c value might be overestimated or lead to confusion of the issues. 

(ii) May be painful and embarrassing to victim aggravating psychological injury.

(iii) Admitting the issues may have external effects (deter other victims from coming to court.

v) Limited situations where probative value outweighs prejudicial:

(i) Evid of prior consensual sexual intercourse w/ D

(ii) Evid concerning unchastity in conjunction w/ effort by defense to show that victim has made unsubstantiated charges of rape in the past.

8) HOMICIDE

a) Premeditation-Deliberation Formula

i) Division of murder into degrees by PA statute: all murder, which shall be perpetrated by means of poison…or by any other willful, deliberate and premeditated killing, or which shall be committed in the perpetration, or attempt to perpetrate any arson, rape, etc. is murder in the 1st. All other kinds are murder in the 2nd.

(i) Thrust of this reform was to confine the death penalty to homicides judged particularly heinous.

b) “Malice aforethought” distinguishes b/w murder and manslaughter but from common law perspective, malice is just verbiage, a technical term of art. (CA rooted in common law breakdown rather than MPC)

c) Knowledge that act probably will cause death although accompanied w/ indifference (so even though there may be no intent, generates subst risk may satisfy malice reqmt for murder under common law approach)

d) Common law: it is murder if one person kills w/ intent to do so, w/o prov or slight prov, although there is no premed in the ordinary sense of the word. It is murder if kill by intentional act which he knows to be likely to kill or cause grievous bodily harm, although he may not intend to kill or to cause grievous bodily harm, and may either be recklessly indiff as to the results of hist act or may even desire that no harm should be caused by it.

i) Under common law, there is no distinction b/w 1st and 2nd degree murder. This distinction came from American legal system.

ii) MPC moved away from looking at premed/deliberation as criteria for distinguishing b/c:

(i) Generalization that puts premeditating person ahead as worse than person who kills on impulse fails to survive analysis

(ii) Doctrine is unable to accommodate our intuitions. Will be under/overinclusive. Killer rapist will be guilty of 2nd while mercy killer will be guilty of 1st
a. Suddenness of killing may simply reveal callousness and depravity so extreme that no hesitation is reqd 

b. If premed was long, internal struggle, may be evid that homicidal impulse was deeply aberrational and product of extraordinary circs (then more likely to mitigate). Rather than reflection of actor’s normal character (then more likely to condemn)

e) MPC 210.2 Murder (no mention of malice as in common law approach)

i) Except when manslaughter, criminal homicide constitutes murder when:

(i) It is committed purposely or knowingly; or

(ii) It is committed recklessly under circs manifesting extreme indiff as to value of human life…

f) MPC 210.3 Manslaughter

i) Criminal homicide constitutes manslaughter when:

(i) It is committed recklessly. Or

(ii) A homicide which would otherwise be murder is committed under the influence of extreme emotional disturbance for which there is reas expl/excuse. The reas of such expl/excuse shall be determined from viewpoint of person in actor’s situation under the circs as he believes them to be.

(b) Homicide committed recklessly may also constitute murder under MPC. Diff b/w manslaughter and murder is that w/ murder, recklessness must manifest extreme indifference to value of human life.

g) Common Law:  

i) Murder: killing of human being by another w/ malice aforethought

ii) Manslaughter: unlawful killing of another w/o malice aforethought

iii) Malice: term of art which means a state of mind of intention to kill, intention to inflict injury, extremely reckless disregard for value of human life, or intention to commit felony during commission of which death results.

(i) No justification of excuse when kill w/ malice.

h) Swedish Penal Code: anatomization of degrees of culpability not here in Sweden. Take a life(murder. If you think circs are less grave( manslaughter. 

i) Modern Statutory Scheme:

i) MURDER

(i) 1st degree: 

a. an unlawful killing done w/ purpose or premeditation

(ii) 2nd degree:

a. purpose or knowledge w/o premeditation

b. reckless w/ depraved heart 

c. intend to cause great bodily harm where death results

ii) MANSLAUGHTER

(i) Voluntary

a. Murder w/ provocation

(ii) Involuntary

a. Reckless w/o depraved heart or gross negligence

b. Unintentional killings done during commission of misdemeanors or other unlawful acts

j) Manslaughter: 3 types

i) Intentional killing committed in “sudden heat of passion” as result of “adequate provocation” (voluntary)

ii) Unintentional killing that is result of a lawful act done in an unlawful manner, and w/o due caution and circumspection

iii) Unintentional killing occurring during commission of unlawful act.

k) Commonwealth v. Carrol:

i) D claimed that his crime amounted only to 2nd degree murder 

ii) Rules:

(i) Specific intent to kill which is necessary to constitute in a nonfelony murder, murder in the 1st, may be found from a D’s words or conduct or from attendant circs together w/ reas inferences therefrom.

(ii) Time period b/w premeditation and fatal act is irrelevant if the killing was in fact intentional, wilful, deliberate, and premeditated.

(iii) No time is too short for the necessary premeditation to occur.

iii) Intent may be seen as same as choice. Choosing implies intention is involved (explains why Carrol ct came out the way it did).  Jury can find premed just about anytime they find intent. They find intent, then infer choice, then infer premed. Premed reqmt can be manipulated to conform to their gut feeling about criminal and what he deserves. Say what they want and hide behind premed cover.

l) Commonwealth v. Osearo: distinction b/w 1st and 2nd degree murder is the presence of specific intent to kill. Reqmt of premeditation and deliberation is met whenever there is a conscious purpose to bring about death.

m) State v. Schraeder: what is really meant by the langauge “willful, deliberate, and premeditated” is that the killing be intentional.

n) People v. Anderson (CA): 

i) Legislative classification of murder in 2 degrees would be meaningless of “deliberation” and “premeditation” were construed as requiring no more reflection than may be involved in the mere formation of a specific intent to kill.

ii) Thus, for 1st degree murder, intent to kill must be formed upon a preexisting reflection and deliberate judgment/plan according to preconceived design. (People v. Caldwell)

iii) 3 categories of evidence suff to sustain finding of premed and deliberation: (these categories impose a legislative curb—while jury found D as culpable as you can get, need criteria)

(i) facts about how and what D did prior to actual killing which show that D was engaged in acitivty directed toward killing (planning activity)

(ii) facts about the D’s prior relationship and/or conduct w/ victim from which the jury could reas infer  “motive” to kill the victim

(iii) facts about the nature of the killing from which jury could infer manner of kiling was so exacting that D must have intentionally killed according to preconceived design.

o) Most recent decisions reject view that “no time is too short” and interpret “premed” as requiring some degree of preexisting reflection. CA has softened the strict Anderson test to some extent.

p) If criterion doesn’t seem to fit what you’re trying to get at, why not throw out criterion and go w/ Swedish approach and leave it up to discretion of jury? May lead to unpredictability.

q) In juris that req proof of some degree of prior deliberation, what kinds of evidence should be suff to support a 1st degree murder conviction?

i) State v. Bingham: To allow finding of premed only b/c act takes an appreciable amount of time obliterates distinction b/w 1st and 2nd degree murders. Having opp to deliberate is not evidence the D did not deliberate, which is necessary for finding of premed. Otherwise any form of killing which took more than a moment could result in finding of premed w/o some addit’l evidence showing reflection.

ii) Where death is brought about by repeated shots or blows, cts have sometimes held that time necessary to effect the killing supports an inference of premeditation.

r) MPC: following lead of MPC, some states have rejected premed and deliberation as the basis for identifying murders that deserve the greatest punishment.

i) Judgment that person who plans ahead is worse than person who kills on sudden impulse is not sound. Prior reflection may reveal tortured conscience rather than exceptional depravity. (mercy killing) While sudden killing may reveal depravity so extreme that no hesitation is reqd.

s) If you find D in Anderson more culpable than in Carrol, have to worry about validity of premed criterion.

9) PROVOCATION

a) Partial justification or partial excuse?

i) Excuse: heat of passion defense is legal system’s recognition of frailty of human nature making peole less blameworthy than those who kill in absence of such influences. Not to blame b/c law recongznies that person obscured by passion is less in control and thus lacks suff free choice to be held fully accountable for her actions.
b) Common law std: nature of prov, cooling time, identity of person killed, etc

c) Modern Law: adequate prov is prov that would render an ordinary man of fair avg disposition liable to act rashly or w/o undue deliberation or reflection and from passion rather than judgment. (Maher) Except words alone are probably not enough.

d) State v. Thornton:

i) Facts: D’s wife was sleeping w/ another man. D discovered them, got his camera and observed for a while. Burst in, tried to take pictures, and shot man in leg. Later died of infection.

ii) Rule:

(i) Commission of unlawful sex intercourse w/ femal relative is act obviously calculated to arouse ungovernable passion, and that killing of adulterer in heat of passion is voluntary manslaughter, not murder, in absence of actual malice.

(ii) Trying to injure someone is suff malice for murder if they eventually die. If want to get manslaughter, take the malice out of the homicide.

iii) Holding: Passions of any reas person would have been inflamed by this sort of discovery, given facts. Thus it is voluntary manslaughter.

e) We will normally infer malignant heart from intentional killing b/c inference from malignant heart to intentional killing is not as tenuous when done under influence of EED.

f) Rationale of provocation defense:

i) What theory of punishment does it make sense to reduce the penalty for the D who kills in response to provocation?

(i) Reas people don’t kill no matter how much they are provoked. It is easy not to kill, even when enraged.

(ii) We cheapen life and conception fo responsibility by maintaining passion/provocation mitigation.

(iii) Glanville Williams: Concession to “frailty of human nature” in rare cases where legal prohibition fails to take effect. Is a compromise, neither conceding propriety of act nor exacting full penalty of it. 

a. Is a culpability non-instrumental argument. Human frailty and deterrence policy don’t’ run together.

(iv) Maher v. People: homicide must have been committed w/ degree of coolness and deliberation, where sprung from wicked depraved mind. But if act of killing, though intentional, be committed under influence of passion produced by reas provocation, b/3 reas cooling time, then law indulges frality of human nature regards offense as less heinous than murder.
a. Reason should be disturbed/obscured by passion to an extent which might render ordinary men, of fair avg disposition, liable to act rashly or w/o due deliberation/reflection, and from passion rather than judgment.
(v) US v. Roston: Provocation, in order to be adequate, must be such as might naturally cause a reas person in the passion of the moment to lost self-control and act on impulse and w/o reflection. This std does not imply that reas people kill but rather focuses on degree of passion suff to reduce the actor’s ability to control his actions.

(vi) Some commentators argue that provocation is designed for cases in which killing is partially justified.

a. Claim implicit in “partial justification” is that an indiv is to some extent morally justified in making a punitive return against someone who intentionally causes him serious offence.  As distinguished from unprovoked killer. Blameworthiness of victim has strong bearing on ct’s judgment of reas of conduct and seriousness of provocation.

(vii) Morally questionable to suggest that there is less societal harm in victims’ death b/c he acted immorally. Victim’s immoral act did not jeopardize life of D or anyone else.  Such a position runs counter to high value we place on life in self-defense theories.
g) Girouard v. State 

i) Issue: whether types of prov suff to mitigate murder to manslaughter should be limited to categories we have heretofore recognized, or whether suff of prov should be decided on case-by-case basis.

ii) Facts: strained marriage, wife disparaged D’s sexual ability and he stabbed her.

iii) 4 elements:

(i) Actor must have acted out of heat of passion

(ii) Must NOT have had reas opp to cool off

(iii) There must have been causal link b/w prov, passion, and homicide

(iv) passion must have been result of adequate provocation.

iv) Defense: provocation to mitigate should not be limited only to tradit’l circs of:

(i) Extreme assault, battery upon D (unlike in self-defense, don’t need to show that you were in danger of imminent death, that it was necessary to kill for defense)

(ii) Mutual combat

(iii) D’s illegal arrest

(iv) Injury/serious abuse of close relative of D’s

(v) Sudden discovery of spouse’s adultery

v) Words alone are not adequate provocation

vi) Holding: prov in this case was not enough to case reas man to kill. Social necessity determines holding. Domestic arguments easily escalate into furious fights, but no justification for killing.

vii) Don’t care about EED and don’t even get to question of “reas minds could differ.” Decided as matter of law b/c words alone is not suff provocation, even the most heinous cases (I just raped your daughter)

h) State v. Shane:

i) D killed fiancé when she confirmed that she had affairs.

ii) Issue: whether voluntary manslaughter instructions were reqd under circs.

iii) Rule: the rule that mere words can’t be suff prov usually applies even if the spoken words have the effect of informing the D of some provocative event that has taken place. Cts are generally more inclined to give manslaughter instructions when alleged prov is victim-spouse’s confession of adultery. Some cts reject exception unless spouse actually discovers spouse in act itself.

iv) “Mere words” policy argument:

(i) Attractive b/c it offers a bright-line test which eliminates an entire line class of cases.

(ii) Criticized as imposing an “unnecessary limitation on the use of voluntary manslaughter as a mitigating defense.

(iii) Ignores fact that sometimes words may be more inflammatory than aggressive actions

v) Holding: disapprove of general rule above b/c it is based on archaic notion of wife as property and adultery as the highest invasion of “property.” Response of killing spouse is not acceptable response to confession of infidelity.

i) State v. Madden: 

i) Police shot suspect, mob attacked and killed policeman

ii) Holding: Racial antagonism couldn’t constitute provocation suff to req manslaughter instruction, in the absence of some specific, legitimately provoking act by the officer.

iii) Neither an unlawful arrest nor the use of excessive force could constitute suff prov wrt bystanders who weren’t related to suspect.

j) Cooling Time:

i) Common law view: too long a lapse of time b/w the prov and the act of killing will render the prov inadequate “as a matter of law” and therefore deprive D of right to an instruction on voluntary manslaughter.

ii) US v. Bordeaux: D heard that X had raped his mother and he confirmed w/ mother. He beat X up. Later, he killed X.
(i) Holding: evid of prior argument or continuing dispute was insuff to warrant a voluntary manslaughter instruction in absence of some “instant incitement.” B/c fatal act was committed after beating had ended, and revelation was early in day, no rational basis for jury to find that D killed in heat of passion.

iii) “Rekindling”: avoid harsh conseq of “cooling time” limitation by arguing that event immediately preceding homicide had rekindled earlier provocation.

k) Victims other than provoker
i) State v. Mauricio: bouncer forcefully threw out D. D later mistook patron for bouncer and killed him. Ct reversed murder conviction holding that TC erred in not giving manslaughter instruction. Would provide defense.
ii) Are these results sound if prov defense is designed to afford mitigation for partially justified killings? Or is it partial excuse?

l) D who elicits provocation.

m) HYPO: Lopez case on p426: what would be result under common law std?

i) Identity :victim was no provoker. Might provide defense though.

ii) Nature: tradit’l category of injury to close relative of D. Not clear that shooting close relative wouldn’t be adequate cause.

iii) Cooling time: common law would send it to jury but denial of manslaughter juris may be justified since incident happened a year ago and words alone are not enough.

iv) MPC juris: don’t even need prov. Just need EED w/ reas expl. If you can satisfy threshold that reas minds would agree that you were EED, can go to jury.

10) Departures from Categorical Approach (in some juris)

a) From social necessity stdpt, if you want to minimize the number of heat of passion crimes, best way to deter people from succumbing is to make the conseqs even harder, so should have no mitigation at all. But b/c of concession to human frailty, individualized justice moves us more away from tradit’l categories toward looking at any “reas prov” and wind up w/ Cassasa which goes as far as you can go toward making a concession to human frailty. Follows MPC which throws out prov altogether!
b) Maher v. People: 

i) Issue: was evid tending to show adulterous intercourse properly rejected? Would proposed evid have tended to reduce the killing—had death ensued, from murder to manslaughter?
ii) What shall be considered in law as reas or adequate prov for such state of mind as to give homicide the character of manslaughter? Anything the natural tendency of which would be to produce such as state of mind in ordinary men.

iii) It is province of jury to decide this question, if there is reas doubt, based on facts of each case. Jurors are more in tune w/ human nature.

iv) Cooling time must also depend on nature of man and laws of human mind. Ct should define for jury the principles upon which the question is to be decided, and leave them to determine whether the time was reas under all circs of the particular law.

v) Judge finds that it would have been competent for jury to find that act was committed in conseq of passion excited by prov, and in state of mind which, w/n principle already explained,, would have given homicide a manslaughter-like character.

vi) Dissent: cause of prov must occur in his presence. Any other rule would be more humane to perpetrator than wise in its effects on society. To mitigate homicide based on something one has heard, or suspicion would expose lives of innocents along w/ guilty.

vii) Minority approach: Common law juris have often followed Maher in allowing jury to consider manslaughter issue whenever evid shows any circs (whether involving conduct or words alone) that might cause reas person to lose self-control.

viii) Maher position on cooling time is more pervasive: cooling time is treated as evidentiary consideration to be evaluated by jury under all circs.

(i) People v. Berry: D waited 20 hrs for victim b/4 killing her. Ct held that D’s heat of passion resulted from long-smoldering prior court of provocative by victim, the wait serving to aggravate rather than cool D’s agitation.

(ii) Another viewpoint though is that if there is interval b/w prov and killing suff for voice of reason/humanity to be heard, killing may be attributed to revenge and should be punished as murder.

c) EED doctrine: 

d) People v. Casassa: 

i) Issue: whether D, at time of killing, had acted under the influence of extreme emotional disturbance (EED)

ii) Trial ct found that D’s emotional reaction was so peculiar to him that it couldn’t’ be considered reas so as to reduce the conviction to manslaughter. He was EED but not w/n meaning of statute. Appeal this as error not to afford him benefit of affirmative defense of EED.

iii) Penal Law: affirmative defense to crime of murder in 2nd degree where the D acted under influence of EED for which there was reas explanation or excuse. (adopted language of MPC)

(i) Since it was affirmative defense, burden on D to prove.

iv) EED doctrine is broader outgrowth of “heat of passion” doctrine.

(i) In HOP, reqs that D’s action be undertaken as response to some prov which prevented him from reflecting upon his actions. Had to be immediate and “cooling off” period completely negated any mitigating effect.

(ii) In EED, Patterson ct recognized that action influenced by EED is not one that is necessarily so spontaneously undertaken. May be that a significant mental trauma has affected a D’s mind for a subst period of time, simmering in the unknowing subC and then inexplicably coming to the fore.

v) In Patterson, ct noted that propose of EED defense is to permit D to show that his actions were caused by mental infirmity not arising to level of insanity and is less culpable. But not all mental infirmities that don’t arise to level of insanity constitute EED.

vi) MPC comments on EED:

(i) Particular D must have acted under influence of EED (wholly subjective)

(ii) There must have been reas expl or excuse for such EED, reas of which is to be determined from viewpoint of person in D’s situation under circs as D believed them to be.

a. Designed to sweep away rigid rules (words alone)

b. Ultimate test is obj but the imprecise guidelines leaves room for discretion of jurors in order for jury to show what empathy it can.

c. “In actor’s situation” is subjct std intended to incorporate accused’s personal handicaps and other relevant external characteristics.

vii) By achieving std of evaluation which contains both obj and subj elements, we believe that drafters of code adequately achieved their dual goals of broadening the “heat of passion” doctrine to apply to a wider range of circs while retaining some element of objectivity in to process. 

viii) TC correctly concluded that murder in this case was result of D’s malevolence rather than understandable human response deserving of mercy.

ix) Result of Cassasa under common law approach:

(i) Mere words wouldn’t have been enough. 

(ii) Big cooling period problem

(iii) Didn’t fit into tradit’l categories

(iv) There would have been no mitigation under either approach, so what’s the difference?

e) Why do we req reasonableness if we believe them? 
i) May provide disincentives for people to conform to a normal std.
ii) From stdpt of individualized justice, how can we mitigate in case of adultery and not homosexual advance if both level of rage is the same? Can’t distinguish them on non-instrumental, purely culpability grounds b/c they were both in the throes of passion.
f) Influence of MPC formulation: 

i) State v. Elliot: homicide influenced by EED is not one which is necessarily committed in “hot blood” stage but rather one that was brought about by a significant mental trauma that caused the D to brood for a long period of time and then react violently, seemingly w/o prov. 

ii) Is reas of D’s EED always a question for jury under MPC?

(i) People v. Mejia: where D shot coworker who menaced him from afar w/ scredriver, ct said there was insuff evid to support finding that his emotional state had a reas expl or excuse. 

(ii) People v. Walker: D killed drug dealer who demanded repayment on debt. 

a. MPC explicitly intended to discard general rule at common law that “words along” are not adequate.

b. Here, threshold issue is whether there Is evid that D acted under influence of EED. Under Cassasa, this reqmt is wholly subjective and from evid here, jury could have reas found that D killed deceased in burst of anger. 

c. Then juror must decide in light of all circs, whether there exists reas expl for actor’s mental condition.

(iii) Lopez v. Vargas: At party, D killed victim who had killed is mom and bro year earlier.

a. Under TX Penal Code, he was convicted of murder.

b. Statute said excepted homicide from murder if caused under immediate influence of sudden passion arising from adequate cause.

c. Sudden passion: passion directly caused by and arising out of prov by the indiv killed or another acting w/ the person killed which passion arises at time of the offense and is not solely the result of former provocation.

d. Adequate cause: means cause that would commonly produce a degree of rage, anger, terror in person of ordinary temper, suff to render mind incapable of cool reflection.

g) Both MPC and common law req D’s response to disturbing external circs be “reas.” (though MPC places fewer restrictions on character of extenuating circs that can qualify, and it doesn’t limit such circs to provocative acts directed at D.

i) Director of Public Prosecutions v. Camplin:

(i) 15yr old boy killed adult w/ pan.

(ii) Ct surveyed dev of doctrine of provocation at common law.

(iii) Public policy reason for adoption of “reas man” test in common law doctrine of prov was to reduce incidence of fatal violence by preventing person from relying on his own exceptional excitability, pugnacity as an excuse for loss of self-control.

(iv) “Reas man” has never been confined to adult male. It means ordinary person of either sex, possessed of such powers of self-control as everyone is entitled to expect that his fellow citizens will exercise in society as it is today. 

(v) Crucial factor in prov defense has been relationship b/w gravity of prov and way in which accused retaliated. Words spoken to accused b/4 violence started was not included in proportion sum when assessing relevant proportionality b/w prov and retaliation. Now that law permits words alone to be treated as prov, gravity of verbal prov may well depend on particular characteristic or circs of the taunted.

(vi) That accused was only 15 yrs old is relevant characteristic. Self-control power may differ.

(vii) Proper instruction should be: reas man is person have the power of self-control to be expected of an ordinary person of sex and age of accused, but in other respects sharing such of accused’s characteristics as they think would affect gravity of prov to him. Not merely whether such a person in like circs would be provoked, and also react to prov as accused did.

(viii) Notes: we expect a certain level of self-reflection and self-revision when reflection reveals defects. You can become less pugnacious by bringing yourself up to ordinary common stds (Procrusteanization)

(ix) Affecting gravity of prov: would reas person find taunts of this particular characteristic extremely provacative?

(x) Degree of self-control: can consider sex/age of accused.

(xi) If we’re coming from instrumental point of view, maybe gravity should not be considered. Is it about culpability or more instrumental objective of punishment?

ii) Klimas case: should we look at stdpt of ordinary person who is extraordinarily depressed?

iii) Dressler (p410): is really an excuse and not a partial justification claim b/c even if the victim was innocent, the D may receive mitigation if he was reas provoked. If you’re focusing on excuse, don’t want to shift focus to D to see if he was pure or not.

h) OBJECTIVE STANDARD

i) Reasons for obj std:

(i) Why not just ask whether D was in fact provoked to uncontrollable rage? 

a. Fund principle of crim law that it should be based on generally accepted std of conduct applicable to all citizens alike. Any departure might introduce dangerous latitude in law.

b. The more strongly they would be moved to kill by circs of osrt which provoke actor to kill, and the more difficulty they would experience in resisting impulse to which he yielded, the less does his succumbing to serve to differentiate his character from theirs.

ii) Statutory formulations:

(i) Few states have adopted an entirely subj std of provocation.

(ii) MPC retains obj element but qualifies it by specifying that reas must be assessed from viewpoint in actor’s situation

a. The word “situation” is designedly ambiguous. Clear that personal handicaps and some external circs must be taken into account but idiosyncratic moral values may not

b. Why of the actor’s idiosyncracies should “situation” encompass?

c. In b/w factors like exceptionally punctilious sense of honor or abnormally fearful temperament which differentiates actor from “reas” man.

d. MPC affords suff flexibility to differentiate in cases b/w those special aspects of actor’s situation that are material for purpose of grading and those that are not.

e. Ultimately, question is whether actor’s loss of self-control can be understood in terms that arouse sympathy in ordinary citizen.

2. Diminished capacity: should mental impairment have same effect of external prov in decreasing “moral depravity” of act of killing.

a. People v. Conley: ct said malice could be rebutted by provocation that reas perosn would lose control at and also by evid of psych disorder or voluntary intoxication.

i. Legis overruled and now says that “awareness of the obligation to act w/n general body of laws regulating society is not included w/ definition of malice.

3. Morse says may be that disordered person deserves mitigation more than provoked actor who is mentally normal and supposedly in capacity to resist the homicidal intention aroused by the provoking circs

4. MPC says unlike prov, diminished responsibility is entirely subj in character. It looks into the actor’s mind to see whether he should be judged by lesser std than that applicable to ordinary men. It recognizes the D’s own mental disorder or emotional instability as basis for partially excusing his conduct.

a. But this may lead to decreasing incentives for normal person to act normally and undercuts social purpose of condemnation.

5. MPC’s approach to mental disorder: ejects outright defense of diminished capacity. But the Code’s EED formulation, which stands indep of external provoking events, appears to invite reliance upon subj mental disability.

a. Mounting use of psychiatric testimony in these cases. Psychiatric evid threatens to bring total subjectivity to inquiry.
11) UNINTENDED KILLINGS: INVOLUNTARY MANSLAUGHTER

a) Distinguishing Civil and Criminal Liability

i) 3 diff lines:

(i) no liability(> civil liability (torts)

(ii) civil liability (> criminal liability

(iii) civil L for neg (> crim L for manslaughter

(iv) crim L for manslaughter (> crim L for murder

ii) Commonwealth v. Welansky

(i) Commonwealth based its case agaisnt D on involuntary manslaughter thru wanton or reckless conduct.

(ii) Wanton/reckless condcut:

a. Usually consists of affirmative act, but in case where there is duty of care for safety of patrons which D controls, may consist of intentional failure to take such care in disregard of probable harm to them.

b. Std is both subj and obj.

i. Grave danger to others must have been apparent and the D must have chosen to run the riks rather than alter his conudct so as to avoid the act/omission which caused the harm.

ii. If D realized grave danger, his subsequent act/omission amounts to W/R conduct, no matter whether an ordinary man would have realized the gravity of the danger or not.

iii. But even if the D did not realize the grave danger (and even thought he was careful!), he maybe W/R if an ordinary man under the same circs would have realized the gravity

c. Distinguished from neglience and gross neg:

i. What must be intended is the conduct, not the resulting harm. 

ii. Expresses a diff in degree of risk and voluntary taking of risk so marked, as compared w/ neg.

d. How is this obj std diff from ordinary neg? 

i. Not only that you’re aware of the risk but somehow that risk is graver (neg + __)

iii) In MA, there is no such thing as criminal neg. Conduct does not become criminal until it passes the borders of neg and gross neg and enters the domain of w/r conduct.

iv) To convict D of manslaughter, is enough to prove that death resulted from his w/r disregard of safety of patrons. Not reqd to prove that he caused fire by some w/r conduct.

b) Defining unintended criminal homicide

i) What distinguishes unintended homicides that gives rise to criminal liability from those that produce civil liability for negligence?

(i) State v. Barnett: In early crim law, ordinary neg was enough to est criminal liability but later concluded that more carelessness was necessary. Now generally held that gross neg or recklessness is reqd (such that the departure from conduct that ordinary man would do shows an reckless disregard to conseqs). Can be criminally neg even if you’re not indiff. You might so grossly neg, or so indiff that you’re not even aware of the risk.

(ii) Andrews v. Dir. Of Public Prosecutions: Manslaughter is a capital felony and men shrank from attaching such serious conseqs to results produced by mere inadvertence (omission of duty to take care). This was seen in the medical context.

a. In civil cases, once neg is proved, the degree of neg is irrelevant. In criminal cases, degree of neg is determining factor for there must be mens rea.  To est criminal liability, facts must show that negligence of accused went beyond a mere matter of compensation b/w subjects and showed such disregard for life/safety of others as to merit punishment. Reckless is the best term to use here.

b. Reckless is not all-embracing though b/c “reckless” suggest an indifference to risk, but the accused may have appreciated the risk and intended to avoid it but showed such a high degree of neg in the means adopted to avoid the risk as would justify a conviction.

(iii) MPC approach:

a. Homicide is manslaughter when it is committed “recklessly” (reqs conscious awareness of risk of death)

b. Negligent homicide: reqd neg is the failure to appreciate a risk of death of which the actor should be aware. 

c. Most modern statutory revisions have followed MPC in impsoing criminal liability for neg homicides, limiting reqd neg to some form of gross departure from ordinary stds of care and distinguishing b/w homicide based on inadvertent neg and based on conscious awareness of the risk.

c) Vehicular homicide:

i) Tradit’l common law view reqs at least gross neg for manslaughter, but some cases permit lower std on theory that a vehicle is a “dangerous instrumentality” and that ordinary neg in using it therefore is equal to gross neg.

ii) Great majoirty of common law decisions reject the Barnett approach (recklessness std) and treat cases like other instances of unintentional killing and requiring more than ordinary neg.

iii) Parrish v. State: pursuing ex-wife w/ bayonet in cars.

(i) What if she had killed someone in the process of defending herself? Ct commonly reqs that D has acted “prudently” in self-defense. What is “reas care” though?

a. Depends on the circs of the case. Must consider proportionality b/w:

i. Magnitude of the risk to which others are exposed 

ii. Importance of the object to be attained by the dangerous form of activity

(ii) she may argue that she was justified b/c any reas person in her situation would have don the same thing.

(iii) At what point does saving in driving time justify the additional loss of life? 

(iv) She’s not creating any less risk 9by running stop sign) than he is (by making her). So magnitude of risk is the same. When you’re looking at criminal neg, look at magnitude of risk, awareness of risk, gravity of harm if risk is realized, and if you have good reason from running all these risks.

d) Objective v. Subjective Stds of Liability

i) State v. Williams: 

(i) Under statutes in question, it is manslaughter if the death of victim is proximate result of simple or ordinary neg.

(ii) Simple or ordinary neg describes failure to exercise the “ordinary caution” necessary to make out the defense of excusable homicide. 

a. Ordinary caution: kind of caution that a mad of reas prudent would exercise under similar conditions.

b. Timeliness of furnishing medical care is considered in terms of "ordinary caution.” Std is at what time would an ordinarily prudent person deem it necessary to call services of a doctor.

(iii) Evidence and testimony led ct to find that, in applying the std of ordinary caution, D’s were put on notice concerning baby’s condition to have reqd them to have obtained medical care. Failure to do so is ordinary, simple neg and such neg is suff to support a conviction of statutory manslaughter.

(iv) Justification: aware of risk but wasn’t worth risking losing the baby. Excuse that Ds were afraid welfare would take baby away failed. Just must decide if this was reas.

(v) These statutes were repealed and current statutes not recognized 2 degrees of manslaughter: recklessly causing death and causing death by criminal neg.

ii) Obj and Subj std defined:

(i) Objective (external) std: determines liability on basis of general norms of proper/reas behavior

a. Recklessness and neg are obj stds insofar as liability turns on whether the action of D created a risk of a kind/degree which, in the circs, a reas person would not have taken.

(ii) Subj (internal) std: looks to individual characteristics of actor.

a. Premed and deliberation are subj since they look to what the partkcular D experienced.

iii) Defense of obj std:

(i) Test of foresight is not what actor foresaw, but what reas man would have foreseen.

(ii) There must be actual present knowledge of present facts which make act dangerous though. Otherwise, deterrence effect of punishments would be impotent of the possibility of harm might not be foreseen. Won’t hold man liable for conseqs which no one could have foreseen.

(iii) But the object of law is to protect human life and thus law reqs men to know the law, to know the teachings of common experience in order to compel men to abstain from dangerous conduct.

iv) Criticism of obj std:

(i) Punishment will sometimes be inflicted even when criminal mind doesn’t exist. Unjust to hold a man criminal b/c he was born more clumsy, inattentive, dumb.

(ii) Retributive theory of punishment is not served by punishing a man who simply made a mistake that others would have made too.

(iii) Punishing inadvertence doesn’t deter either.

v) MPC position on liability w/o awareness:

(i) In support of retaining neg as basis of criminal liability, MPC says that when people know that punishment may follow conduct that inadvertently creates improper risk, they are supplied w/ an additional motive to take care b/4 acting. May promote awareness and serve as effective measure of control.

vi) D’s ability to conform:

(i) Hart says the difficulty w/ punishing neg arises from punishing person for departing from a rigid std that he might have been unable to meet (not from punishing a person who is unaware of the risk he is creating).

(ii) Even if the std of care is pitched very low, there will still be unfortunate indivs who are incapable of meeting that std.  If our conditions of liability are invariant, not adjusted to capacities of accused, some indivs will be held liable for neg even though they couldn’t have helped their failure to comply w/ std.

(iii) This kind of individualization would reuslt in legal guilt and moral blameworthiness being made almost the same.

vii) MPC on individualization;

(i) MPC’s definition of neg rejects a fully individualized std but some elements of such a std is invited by reference to “the care that would be exercised by reas person in the actor’s situation.”

(ii) Heredity, intelligence, or temperament of actor is not material in judging neg b/c to do so would deprive criterion of all its objectivity.

(iii) MPC leaves to courts the problem of determining the appropriate degree of individuality. Cts are ambivalent.

12) PRINCIPLES OF EXCUSE (reas person std applies to both)

a) justification: we accept responsibility but deny that it was bad

b) Excuse: we admit that it was bad but don't accept full, or even any responsibility.

c) Ex: provocation: excuse is to say that provoker is partly responsible b/c he roused a violent impulse in me so that it wasn't truly me acting "of my own accord" and justification is to say that, he having done me such injury, I was entitled to retaliate.

d) Macro view of excuses: Look at excuse as insurance policy…what calamities are covered? (prov, duress, SD)

e) 3 groups of excuses:

i) involuntary action: physic compulsion, being pushed, external forces, internal forces like seizures and reflex movements.

(i) May raise a bar ot liability more fund than even excuse-->there is no action at all, only bodily movement, so that there's nothing to excuse.

(ii) "I didn't do it" defense. Exculpate b/c D had no choice in the matter.

ii) Deficient but reas actions: there is power to choose literally, but the choice is so constrained that an ordinary law-abiding citizen could not be expected to choose otherwise.

(i) Cognitive deficiency: lack of knowledge(mistake of fact) that was excusable [thus he was not reckless or neg in making the mistake]

a. Accident/mistake is more likely to preclude liability not b/c of excuse but b/c elements of prima facie case have not been proven, b/c each one negates the culpable mens rea, w/o which there is no crime to excuse.

b. Defense of reas mistakes functions as an excuse b/c its presence negates a reqd element of the crime, but the reason why that element is included in the definition of the crime is b/c a reas mistake is excusable.

(ii) Volitional deficiency: duress (lack of will)

iii) Irresponsible actions: grounds for excuse are simply that this person couldn't have been expected to act otherwise, given the person's inadequate capacities for making rational judgments.

(i) infancy, legal insanity (basis is that D has shown herself very diff from us. Basis for excuse in 2nd category is that D has shown himself no diff from the rest of us)

13) DURESS (acquitted for any offense except for murder)

a) Elements:

i) Another person threatened to kill/injure actor or 3rd party

(i) Threat must be specific, and from a human being

ii) Actor reas believed that threat was genuine

iii) Threat was “imminent, present, and impending” at time of criminal act

iv) There was no reas escape from act except thru compliance w/ demands

v) Actor was not at fault for exposing herself to threat

b) MPC: affirmative defense to unlawful conduct by D if :

i) She was compelled to commit offense by use, or threatened use of, unlawful force by coercer upon her or another person

ii) Person of reas firmness in her situation would have been unable to resist the coercion

iii) Defense is unavailable if actor recklessly placed self in situation. If she negligently did so, defense is available for all offenses except those for which neg suffices to est culpability.

c) Comparison b/w common law and MPC:

i) MPC’s defense is broader; Abandons reqmt of deadly force and imminency. Excused as long as person of reas firmness would have acted the same. Also, defense may be raised in murder prosecutions, and MPC doesn’t req that imperiled person be D or member of family.

d) Rationale:

i) Util: when someone is in thrall of coercive power, threat of criminal punishment is ineffective

ii) Actor doesn’t possess fair opp to exercise her will to act lawfully (those she had free will to choose not to commit crime)

e) With prov, EED is anger and std is RP “in same situation.” With duress, EED is fear and std is person of ordinary firmness “in situation of…”
i) To what extent are you going to individualize? Would ordinary person have succumbed to the pressures of the situation? If yes, then exculpate.
f) Expert Witness: testimony is used to challenge someone’s deep-seated notions of common sense.
g) Why should ct step in and as a matter of law, say that it must be instant death threat to get defense? Or that threat must be imminent? Process allocation decision making judgment involved here. Why not let it be a matter for the jury?
h) EX on p905: In both cases, jury would have found that person of ordinary firmness couldn’t have done otherwise. In 1st case, he is exculpated but in 2nd, he is condemned. Is he more culpable in the 2nd case? If not, why the discrepancy?
i) State v. Toscano:

i) Facts: d was convicted of conspiring to obtain money by false pretenses in violation of NJ statute. He argued duress from fear for himself and his wife’s safety.

ii) Issue: status of duress as an affirmative defense to a crime.

iii) Since NJ had no statute defining duress defense, looked to common law. The followed the MPC ultimately.

(i) Duress was recognized only when alleged coercion involved use or threat of harm which is “present, imminent, and pending.” (an immediate force causing death/serious injury)

a. Due to judicial fears of perjury and fabrication.

(ii) Duress doesn’t excuse killing of innocent people, even if acting in repsonse to immediate threats.

(iii) To excuse a crime, threat must induce “such a fear as a man of ordinary fortitude and courage might justly yield to.”

(iv) Concern for well-being of another can support duress defense if other reqmts are satisfied.

(v) If threat is of “future” harm, cts generally found the D had duty to escape from control of threatener or seek help

(2) MPC:

(i) Focused on whether std imposed upon accused was one w/ which “normal members of comm will be able to comply.”

(ii) Subst departed from existing common law limitations requiring that result be death/serious harm, that threat be immediate and aimed at accused, that crime be a non-capital offense. Factors are given evidential weight though.

(iii) Under MPC, duress instructions would have gone to the jury. Jury along would determine whether person “of reas firmness in his situation” would have failed to seek police assistance or refused to cooperate, or whether such a person would have been able to resist.

iv) RULE decided upon: duress shall be a defense to crime other than murder if D engaged in conduct b/c he was coerced by threat, use of unlawful force against him or another, which a person of reas firmness in his situation would have been unable to resist.

j) People v. Romero:

i) Evidence of BWS is relevant to D’s credibility and supports her testimony that she entertained a good faith objectively reas and honest belief that her act was necessary to prevent an imminent threat of greater harm.

ii) This is both a duress and SD case.

k) MPC

i) Different possibilities:

(i) Duress defense may not be an excuse for crime but may mitigate punishment.

(ii) Limit duress defense to situation where actor chose b/w lesser of 2 evils, where it is a question of imminent death or commission of relatively minor harm.

ii) How about cases where his choice involves an equal or greater evil than that threatened, but he should be excused b/c he was coerced? Should psychological incapacity be given same exculpative force as physical incapacity (forcing arm to commit crime)?

iii) Actor may not be properly blamed for doing what he had to choose to do, but argument in its full force must be rejected b/c law is unwilling to vary legal norms w/ indiv’s capacity to meet stds they prescribe. Just accord them propr weight in sentencing. Strong stance against individualizing.

iv) Legal std may gain in its effectiveness by being unconditional in this respect. Might influence actor’s choices to know he has no chance of exculpation, or may even fashion values and character.

v) MPC addresses situation where claimed excuse is based on incapacity of men in general to resist coercive pressures by providing for defense in cases where actor was coerced by force/threats of force “that a person of reas firmness in his situation would have been unable to resist.”

vi) Std is not wholly external; account is taken of the actor’s “situation,” would take into consideration factors that differentiate actor from another, like size, strength, age, health. Not temperament.

l) Arguments against objectivity of duress defense:

i) Such approach would be ineffectual as means of law enforcement.

(i) Person who is unable to resist will not resist.

ii) Purpose of defense is not to enforce unrealisticially high stds of behavior. Defense acknowledges that where the D could not reas have been expected to act otherwise, he should not be convicted of a crime.

m) Relationship b/w necessity and duress:

i) Necessity: refers to defense resting on rationale of justification.

(i) D violated a criminal prohibition but in the circs, it was a good thing she did for to do so was the lesser evil.

(ii) Source of peril is anything else.

ii) Duress: rests on rationale of excuse

(i) Defense isn’t given b/c it was right OT violate law, but b/c the circs were so urgent and compelling that otherwise law-abiding citizens might well have done the same in the circs. (MPC spirit)

(ii) Source of peril is the “do-it-or-else: command

n) Source of threat

i) What is basis for MPC’s distinction depending on the source of the threat? Consider 2 hypos:

(i) Y threatens to shoot X if he doesn’t drive over the drunks. X wiill not be justified under the lesser evil principle of 3.02 but will bill be excused under 2.09 if a jury should find that a “person of reas firmness…”

(ii) X’s brakes jam and he has to drive over drunks or drive off the road.  X will not be excused in 2.09 even if a jury should find that person of “reas firmness…”

ii) MPC justifies diff by saying that in (I), basic interest of law may be satisfied by prosecution of the agent of unlawful force but in (ii) if actor is excused, no one is subject to the law’s application.

o) Imminence of threat

i) US v. Fleming (prisoner of war forced to treason)

(i) Danger of death by walking to north camp or caves was problematical and remote.

(ii) To claim duress, your resistance must have brought you to the last ditch. The D did not.

ii) US v. Contento-Pachon:

(i) App ct reversed b/c jury should decide whether D might have believed police were corrupt such that reporting to them wouldn’t be a reas opp of escape. Also, to decide whether opp to escape would be reas.

p) Duress as a defense to murder:

i) MPC rejected exclusion of murder cases but many statutes continue to adhere to it.

ii) Arguments for granting defense: Law should not demand a degree of heroism of which the ordinary person is incapable

iii) Arguments against: is there limit to number of people you may kill to save yourself or your family?

q) D’s role in homicidal offense:

i) What if D’s participation in crime was relatively minor? 

r) Nature of threat: 

i) At common law, threat had to be one of death or bodily harm.

ii) MPC reqs a threat of unlawful force.

(i) Is it b/c of view that only such threats could lead a person of reas firmness to take any part at all in crime?

(ii) Could threat of economic harm or reputation ever constitute overwhelming pressure?

s) Contributory fault:

i) Gang membership:

(i) Common approach is to hold that where D voluntarily and w/ knowledge of its nature joined gang which he knew might pressure him to commit offense, and he was active member at time, he has no duress defense.

(ii) But if nature of crime is such that D had no reason to suspect he would be coerced, and trouble materializes unexpectedly, he may have defense.

(iii) MPC w/draws defense where D recklessly placed himself in situation in which it is probable he’d be subjected 2 duress.

ii) Mistaken threats:

(i) Must not only have fear but “well-grounded” fear.

14) Possible expl for imposing liability on person who did no more than person of ord firmness would’ve done under same circs?

a) Instrumental: have person take precautions for their own frailty

b) Law departs from interest of just punishment for sake of instrumental reasons

c) Noninstrumental: culpability, blameworthiness

15) EXCULPATION (Principles of Justification)

a) Self Defense as an Excuse:

i) Under causation theory of excuses, an innocent person is not responsible for condition that causes him to commit offense 
ii) Self-preservation, nearly instinctual reaction when you’re faced w/ death.
b) Self Defense as a Justification:

i) Util claim that if someone must die in deadly conflict, better the aggressor. Permission to kill provided to innocent people will operate as a sanction against unlawful aggression as well.
ii) Aggressor forfeits his right to life and aggressor’s death thus constitutes no cognizable harm.
iii)  Natural right to physical security
c) Protection of Life and Person

i) US v. Peterson:

(i) Law of SD is a law of necessity.

(ii) There must have been a threat, actual or apparent, of the use of deadly force against the defender

(iii) Threat must have been unlawful and immediate

(iv) Must have believed that he was in imminent peril of death or serious bodily harm and that his response was necessary to save himself

(v) These beliefs must be honestly entertained and also objectively reas in light of surrounding circs.

ii) People v. Goetz:

(i) Penal Law 35: permits the use of forced under certain circs (such as defense of a person)

(ii) Sets forth general principles governing use of force:

a. He must reas believe such to be necessary to defend

b. From what he reas believes to be the use of force…

(iii) To construe “he reas believes” to mean what was “reas to him” defies intent of legislature to retain obj element as part of any provision auth use of deadly force. Would allow citizens to set their own stds for permissible use of force. 

(iv) Don’t req belief to be correct but must be reas.

(v) NY Penal Law didn’t follow MPC equation of culpability which arises from mistaken belief in need to use force to culpability such a mistake would give rise to if it were made wrt an element of a crime.

(vi) Penal Law retained reas reqmt to prevent discretional abuse.  Determination of reas must be based on circs facing D, and such will include relevant knowledge D had about the person, prior experiences which would provide reas basis for belief that another persons’ intentions were to rob him, etc.

(vii) In SD, you have intentional harm so you better be reas mistaken if not right about belief. If your mistaken belif was unreas, you were liable for 2nd degree murder (under tradit’l common law). MPC would say this was negligent homicide, except that Goetz meant to kill them.

(viii) MPC just gest you out of intentional killing claim but still have to get out of neg/reckless homicide.

iii) Notes on Reasonable Belief

(i) Arguments for subjective test

a. “Reasonable Man”: the reas man approach seems outdated and illogical of an approach in understanding Goetz case

b. Reas person, even at most reas moments, is influenced by emotional process and to expect person to behave reasonably under conditions where death is imminent is unrealistic. 

c. Once aroused, the limbic system can become a directive force for hours.

d. Reas person question is product of outmoded mentality that places overemphasis on empty intellectualization to the exclusion of powerful currents of fear, self-preservation, that overpower reason.

e. To expect a reas behavior in face of threat, rage, is unreas expectation.

(ii) Qualifications to the objective rule:

a. In MPC stds, recklessness and negligence asks for std of care…in actor’s situation. MPC represents partial subjectivization of objective std of reas person.

(iii) Grading problem

a. How should law deal w/ person who holds honest but unreas belief for need to use lethal force? Or use more force than reas necessary?

i. Imperfect self-defense: classify crime as voluntary manslaughter on view that “malice” is not present

ii. Commonwealth v. Colandro: if act is committed under influence of fear of death/harm, but w/o presence of all elements necessary to excuse act on ground of self-def, the killing is manslaughter

iii. Common in American juris

iv. Another doctrinal basis treats it as involuntary manslaughter: killing is treated like criminally negligent or reckless killing.

v. Shannon v. Commonwealth: Act cannot be both intentional and wanton/reckless at same time but intentional act may be accompanied by wanton/reckless belief (such as when person kills in SD but is wanton/reckless in belief that his action was justified


vi. This is less culpable than murder and shall be manslaughter II or reckless homicide depending on whether belief was W/R.

iv) MPC approach: rests on rationale similar to Shannon but w/ innovative formulation: When grade/degree of an offense depends on whether the offense is committed purposely, knowingly, recklessly, or negligently, its grade or degree shall be the lowest for which the determinative kind of culpability is established wrt any material element of the offense.

(i) Theory: when kinds of culpability involved vary wrt diff material elements, it is lowest common denominator that indicates quality of D’s conduct.

i. Ex: he may have deemed homicide necessary in SD w/o suff ground for such belief. MPC says that such homicide ought to be viewed as reckless or neg, since reck or neg is all that is est wrt justifying elements as integral to offense as the killing itself. Person who beliefs justifying facts exist, but has been reck or neg In so concluding, presents, from point of view of sentencing, the same type of problem as person who acts reck or neg wrt creation of risk of death.

(ii) MPC achieves this result thru specification in various justification provisions of circs that the actor must believe to exist in order for his action to be justified and employment of general provision to deal w/ mistaken belief in those circs:

(iii) Section 3.09(2): when actor believes that use of force upon/toward person of another is necessary for the purposes for which such belief would est justification under 3.03, or 3.08, but the actor is reckless or neg in having such belief on in acquiring or failing to acquire any knowledge or belief which is material to the justifiability of his use of force, the justification afforded by those Sections is unavailable in a prosecution for an offense for which reck or neg, suffices to est culpability. 

(iv) Departure from common law:

a. Drafted in terms of actor’s subjective belief in need to use force; his belief need not be reas

b. Substitutes “immediately necessary…on the present occasion” for common law imminency reqmt. Shift in language authorizes self-protective force sooner than is allowed at common law.

(v) Common law rule is that a person is justified in acting on the basis of reas appearances.

(vi) MPC follows minority rule that recognizes imperfect defenses
d) State v. Kelly

i) Facts: D stabbed her husband w/ scissors after he attacked her.

ii) Issue: whether trial ct erred in exclusion of expert testimony on BWS

iii) BWS: occurs in 3 distinct phases, cyclical nature of which explains why women don’t leave their husbands. There are also social, economic, stigma, shame, fear of reprisal, guilt factors.
iv) Rules:
(i) Use of force against another in SD is justifiable when actor reas believes that such force is immediately necessary for purpose of proecting himself against unlawful force by another. Use of deadly force is not justifiable unless the actor reas believes that such force is necessary to protect self against death/serious bodily harm.
v) Rationale:
(i) BW’s state of mind can only be fully understood by knowing about unique pressures that force them to stay w/ mate, and isolation.
(ii) Credibility of D was at issue. Jury must believe her account to find she acted in SD. Expert testimony was directly relevant to one of the critical elements of her account, namely what she believed at time of stabbing—this is materal in est the honesty of her stated belief that she was in imminent danger of death.
(iii) Expert testimony is also relevant not only to show she honestly believed imminent danger of death but also reasonably believed so. Whether under the circs, a reas person would have believed so.
(iv) With expert testimony, the jury culd concludie that instead of casting doubt on accuracy of D’s testimony about severity of beatings, her failure to leave actually reinforced her credibility.
(v) Expert testimony is needed to explain syndorme to enable jury to better understand honesty and reas of belief, not to tell jury the logical conclusion.
vi) Notes: at issue is justified SD. Whether evidence of BWS est excuse is another issue.

(i) Issue of reasonableness: how is evidence of BWS relevant to whether D acted reasonably? Is it relevant b/c std is that of reas BW? Kelly case says no.

a. Issues: why BW didn’t leave husband, and the reas of BW’s belief that she was in particular jeopardy at time she responded in SD.

i. Basic defense problem is that if BW was so helpless and passive, why did she kill the batterer?

ii. Kelly opinion mentions that expert testimony could enable jury to find that BW, b/c of prior beatings, is particularly able to predict the likely extent of violence in any attack on her.

vii) Substantive rules of decision determines scope and nature of your narrative (evid you can admit, story you get to tell). How much historical evid is going to come into a specific case can be a big question at trial.

viii) Interweaving of justificatory and excuse claims (816):

(i) People v. Aris: 

a. Issue: whether expert opinion that D acted reas in SD is relevant to reas reqmt for perfect SD.

i. Homicide committed in SD is classified by CA Penal Code as “justifiable homicide,” not “excusable homicide.”

ii. Excuses for homicide: accident, suff provocation, insanity, genuine but unreas belief in need for self-defense.

iii. Reas SD is defense of justification rather than excuse in CA.

iv. Justification: declares allegedly criminal act legal(reqs an objective evaluation of the allegedly criminal act

v. Excuse: admits act’s criminality but declares the allegedly criminal actor not to be worthy of blame(reqs only a subjective evaluation of the allegedly criminal act.

vi. Thus, expert testimony about D’s state of mind is irrelevant to reas of D’s SD b/c SD is not concerned w/ reas of D’s mental processes but w/ what hypothetical reas person would have done.

vii. BWS testimony is admissible but jury should be instructed to use only to prove honest belief reqmt, not reas reqmt for perfect SD.

(ii) Susan Estrich

a. To apply purely objective std is unduly harsh b/c it ignores characteristics which inevitably and justifiably shape the D’s perspective, holding her to sa std she can’t meet.

b. The unreas people who kill in SD may not be as wicked as murderers, but they are neither justified in causing death.

c. Reas has 2 meanings in BWS context:

i. Woman’s choice may be reas if it conflicts w/ our own assessment of the situation. Her experience as a battered woman makes her a better judge that us of seriousness of situation she actually faces so such evid is not only relevant but probative.

d. But what of woman who never tried to escape, call the police, retreat? In such cases, the “reas” inquiry and evidence of BWS doesn’t really go to rightness of woman’s belief in need for deadly force. Instead is request to abandon the limits on DS out of empathy for D and disgust for husband.

e. For those who see SD as recognition of value of human life and desirable effort to articulate a normative std which protects even aggressors and wrongdoers from vigilante justice.

ix) Issue of scientific reliability

(i) Concern about methodology and reliability of est the batter woman’s syndrome have been raised.

(ii) Several empirical problems:

a. “loving contrition phase” in “cycle of violence” doesn’t indicate whether battered woman felt powerless or unable to leave during periods when intimidation was in abeyance

b. other research doesn’t provide strong support learned helplessness. More consistent w/ empirical foundations of learned helplessness to contend that battered women who kill their batterers differ from those who remain in battered relationships precisely b/c those who kill don’t manifest learned helplessness.

x) Feminist Perspectives:

(i) Much feminist writings are in support of BWS defense but growing feminist reaction against it.

a. Says the BWS defense institutionalizes w/n the criminal law negative stereotypes of women.

b. Relieves woman of stigma/pain of criminal punishment only if she embraces the stigma/pain of interpreting her activity as irrational product of a mental disorder.

c. BWS defense rests on and reaffirms invidious understanding of woman’s incapacity for rational self-control.

xi) Other syndrome evidence:

(i) Werner v. State: D killed someone and tried to raise Holocaust Syndrome defense. Ct said the evid excluded only tended to show possibility that appellant was not ordinary/prudent man wrt SD. Didn’t entitle appellant to enlargement of statutory defense on account of physical peculiarities.

a. Dissent: if scientific, technical, or other specialized knowledge will assist the trier of fact to better understand the evid, or determine the fact in issue, a witness should be able to testify in form of opinion evid.

e) State v. Norman

i) Facts: D suffered yrs of abuse and finally killed her husband while he was sleeping during 3 days of escalation of the violence and threats to kill her.

ii) Ct of appeals: concluded that jury could reas find that killing was act of perfect SD.

iii) Supreme Ct of NC: disagrees. 

iv) Rationale:

(i) Killing in proper exercise of right of perfect SD is always completely justified in law and constitutes no legal wrong. 

(ii) Law also recognizes imperfect right of SD in certain circs like when D is initial aggressor but w/o intent to kill or injure decedent, the decedent escalates the conflict to point where it reas appears to D to be necessary to kill to save self. Culpability of such D killing in imperfect SD is reduced, but not justified in killing as to be let off. Probably get voluntary manslaughter at least.

(iii) Only where D killed due to reas belief that death/great harm was imminent can justification for homicide be clearly rooted in necessity.

(iv) Imminent: immediate danger, such as must be instantly met, such as cannot be guarded against by calling for the assistance of others or protection of law

(v) Evid of D’s speculative beliefs about remote and indefinite future didn’t show that her husband presented a threat of immediate death or harm. Also, the fact that he was sleeping showed she wasn’t faced w/ instantaneous choice b/w killing him and being killed or injured herself.

(vi) Ct of Appeals argues that to impose such reqmts would ignore “learned helplessness” and other realities of BWS and effectively preclude such women from exercising their rights of SD.

(vii) Supreme CT: objects b/w changing est law of SD by giving term “imminent” a meaning subst more indefinite and all-encompassing than present meaning would result in subst relaxation of reqmt of real/apparent necessity to justify homicide.

a. Would tend to categorically legalize opportune killing of abusive husbands solely on basis of wives’ testimony concerning their subjective speculation as to probability of future assaults

b. Homicide would become easy and effective, and legal solution to problems.

v) Dissent: Evid reveals no letup of tension or fear, even while her husband slept. For battered wife, if there is no escape, no window of safety, then next attack which could be fatal, is imminent. Question is not whether threat was in fact imminent, but whether D’s belief in impending nature of threat, given circs as she saw them, was reas in mind of person of ordinary firmness.

vi) An ordinary person under 1st level might not have reas believed harm was imminent but person w/ psychological distortion might have reas believed it (excuse). Maybe we have to define imminence in a broader way. 

vii) Could this have been brought under a prov or duress claim? Just comes down to reas of her reaction. Do we think ordinary person subjected to this cycle of abuse could have developed this belief (individualized std of reas—excuse based claim of 2nd level)

f) If basic rationale of the defense of the BWS is sound, why doesn’t it extend to case where woman hires someone to kill her abuser for her?

i) Contract killing looks like the strongest case of non-confrontational cases: the utter passivity, the inability to act even when the abuser is sleeping, the apparent dependence on the intervention of a male support figure, all reinforce the BWS.

ii) Walker says the traditional view is just evid of the criminal law’s biases against women

iii) Norman case: states tradit’l and generally prevailing reqmt of the law of SD that the danger be imminent, in the sense that it is about to happen right then and there.

iv) State v. Schroeder: inmates stabs cellmate while he was asleep after threats he made. Ct said the general rule is that words alone are not suff justification for an assault. There is very real danger in rule which would legalize preventive assaults involving the use of deadly force where there has been nothing more than threats.

(i) Dissent: D’s evid here was such that jury could have found the D was justified in believing the use of force was necessary to protect himself against an attack by the deceased on present occasion.

(ii) Imminence is a problem when the victim is sleeping when killed.

v) MPC: proposed modest relaxation of imminence reqmt providing that it is suff if the actor reas believed that the use of defensive force was “immediately necessary...on the present occasion.” Several states adopt this language. [this would cover the case of captor who fell asleep—the moment for action was now, need to act was imminent]

(i) State v. Jane: imminence doesn’t req an actual physical assault. Threat, or its equivalent can support SD when there is reas belief that the threat will be carried out. Especially in abusive relationship, patterns of behavior become apparent which can signal the next abusive episode. That the triggering behavior and the abusive episode are divided by time doesn’t necessarily negate the reas of the D’s perception of imminent harm.

(ii) Jahnke v. State: boy kills abusive father.

a. Ct said if battered person evid has any role at all, it is in assisting the jury to evaluate the reas of the D’s fear in case involving the recognized circs of SD which include a confrontation or conflict w/ deceased not of the D’s instigation.

b. Dissent: When beating of 14 yrs have caused accused to harbor types of fear, apprehension which nonbrutalized juror is unfamiliar, which result in taking of unusual defensive measures which, in ordinary circs, might be though about as premature or excessive, then expert testimony is necessary to explain the battered person syndrome an the way these people respond to what they understand to be the imminence of danger.

g) SD can operate as justification or excuse claim

h) Necessity: didn’t see any less drastic alternatives to avert imminent threat (like retreat, brandishing gun)

i) Imminence:

j) Proportionality: found in justificatory principle themselves (prop b/w causing death and preventing death, bodily harm, rape...not to avert death)

k) BELIEF
i) Must be honest (subjectively held)(you actually believe there is imminence and necessity (this needs to be est first)
ii) Must be reas belief in existence of necessity and imminence reqmt
l) CLAIMS OF REASONABLENESS
i) 1st level(TYPICALITY: my belief is typical, ordinary person would have reached same belief so my belief is reas.[excuse or justification]
(i) 2 reasons why typical belief can be deemed reas:
a. Typical beliefs are presumptively accurate belief. This is justification claim—desirable to take life of aggressor than have them take your life.
(ii) Even if belief is mistaken, not blameworthy.
a. This is excuse

b. The act is unjustified: I took an innocent person’s life but I can’t be blamed for mistake I made.
c. Reas belief that you’re being attacked even though you’re not

d. Reas mistake that ordinary person in same situation would have made

e. This is putative SD: claims of SD in which there was no actual attack but defender believed he was being attacked. If it was reas, then have claim of complete SD.

ii) 2nd level(atypical but reas b/c: [justification]

(i) Goetz: my previous experience of mugging made me hypersensitive. I should be judged by std of ordinary person who’s been mugged

(ii) BWS: learned helplessness. An ordinary person would’ve walked out (so I can’t use 1st level that compares me to ordinary person) but my actions were reas in the sense that they were typical for someone from my subgroups

a. This is individualized std of reasonableness

(iii) Excuse: saying that she made a mistake but can’t blame me. Typical BWS would’ve perceived situation like more differently. 

iii) 3 level claim of reas:

(i) My belief is atypical from standpoint of general population but I’m not even going to say it’s typical from some subgroup. I’m going to say my beliefs were atypical but right/accurate. My claims to knowledge are more accurate/authoritative than ordinary person b/c of what I’ve gone through.

a. Justification claim.

b. State v. Kelly: battered wife b/c of prior beating in particularly able to predict accurately extent of violence likely to be imposed on her.

c. They also bring up excuse of atypical but not blameworthy.

iv) Ex: ordinary person might have perceived escape possibilities. But an ordinary person of my background, because of learned helplessness, wouldn’t have, and that would be reas (excuse). But what if you start running into obstacles that anyone else would face? Reaches 3rd level when you say that it has been documented that women who escape are subject to even more abuse by husbands who later find them.  It’s not just an irrational fear that she might have but a well-grounded concern. No longer smacking of excuse but actually 3rd level justification.

v) Learned helplessness is purely a psychological disability excuse. 

vi) SD can be either justific or excuse:

(i) Putative(excuse (valid self defense claim (Petrangelo))

(ii) Actual(justification

(iii) Acts can be justified or NOT. If NOT, actor says don’t blame me for an unjustified act. If gun wasn’t loaded then you’re not justified so you to go excuse and say my act wasn’t blameworthy.

vii) Goetz and BWS (generally): both can make structurally identical claims of reas. Since both are confrontational situations, they make 1st level claim first(ord person in my situation would have though we about to be mugged. 2nd level(Then Goetz brings up excuse of other assailants. The others were black so I developed Negrophobia. BWS may say she had post traumatic stress syndrome so that she developed hypervigilance, but other women in my situation would have done the same too. 3rd(Goetz could say my belief may be atypical but it is accurate. Supported by statistical, sociological, empirical grounds. Goetz could say b/c I’ve been mugged b/4, I could pick up on things that ordinary person couldn’t, the nuances. BWS may talk about statistical evid of escalation of violence when escape is attempted (bringing ghost of dead women into courtroom)

viii) Typicality argument: I’m justified b/c typical person would have been more scared of black person who approaches than white. (reas does NOT mean rational, or accurate. Just typical so not blameworthy b/c blame is reserved for statistically deviant)

(i) From noninstrumental perspective, can’t blame someone for being a certain way b/c we’re all that way. Not just racists who think blacks are dangerous, but society in general. From purely culpability standpoint, perhaps you can’t judge more harshly. 

(ii) Do you merely respond to people where they are (noninstrumental) or should law try to discipline behavior and retrain? Macro theme of course

16) MURDER

a) Commonwealth v. Malone:

i) Murder in the 1st: need specific intent to take a life

ii) Common law murder: need malice (malignant heart in general)

iii) When one commits act of gross recklessness for which he must reas anticipate that death is likely to result, he exhibits requisite malice.

iv) Holding: killing was done in reckless and wanton disregard of the conseqs which were at least 60% certain from his thrice attempted discharge of gun.

b) Definitions of unintentional murder:

i) Common law: malice (Malone)

ii) MPC: unintended killing is murder when committed recklessly, and under circs manifesting extreme indifference as to value of human life.

(i) Manslaughter: whether actor’s conscious disregard of risk, given circs, is a “gross deviation” from std of conduct that law abiding person would observe in actor’s situation.

(ii) Murder: whether actor’s conscious disregard of risk, under circs, manifests extreme indiff to value of human life.

a. Recklessness can be fairly assimilated to purpose or knowledge as to be treated as murder when demonstrates extreme disregard.

(iii) Criticisms of MPC view: by catapulting D’s reckless criminal act to one “evincing the depraved indiff to human life”, the ct disregards the legislatively drawn distinction b/w manslaguther and murder. He cried upon realizing what he did. This does not qualify as depraved indiff of malice heart.

iii) Murder by omission: omission of duty is in law equivalent of act and when death results, the std for determination of degree of homicide is identical (People v. Burden)

c) US v. Fleming: drunk driving case

i) Malice doesn’t req proof of hatred or proof of intent to kill or injure. May be est by evid of conduct which is “reckless and wonton and gross deviation from reas std of care” of such a nature that jury is warranted in inferring that d was aware of serious risk of death/bodily harm.

ii) Diff b/w malice suff for murder conviction and gross neg is one of degree rather than kind. Facts here show deviation from est stds of regard for life nad safety of others that is diff in degree from that found in most vehicular homicides. Here, his driving abilities were so impaired that he recklessly put others in danger by simply being on the road and attempting to do what any driver would do. Drove in manner that could be taken to indicate depraved disregard for human life.

d) Murder by vehicle

i) Most jx hold that extreme carelessness in driving can support conviction of murder under theory that D had actual awareness of great risk of fatal harm.

(i) Pears v. State:  people warned D that he was too drunk to drive so he was abundantly aware of dangers of driving 

(ii) People v. Watson: suff evid of actual awareness of danger merely b/c the D had driven his car to the est where he’d been drinking and he must have known that he would have to drive it later. Also, may be presumed that D was aware of hazards of driving while drunk.

a. Dissent: Conscious disregard for life can’t be est by fact that several hours b/4 accident, D drove to a bar. D’s state of mind while driving to bar doesn’t justify inference that he had reckless state of mind at time of accident.

ii) Inadvertent murder:

(i) Vehicle murder cases like Watson and Pears seem to assume that conscious awareness is reqd. Holmes said that an unintended killing could be murder, even w/o advertence to the risk, if the danger to life was great enough.

(ii) What becomes of the distinction b/w murder and involuntary manslaughter if neither one reqs conscious awareness of the risk?

a. Hamilton v. Commonwealth: there is a diff in culpability b/w committing an act that endangers people whose presence is known and an act that endangers people whose presence should be anticipated but in fact is not known.

b. MPC approach: makes clear that inadvertent risk creation, however unjustified and extravagant, cannot be punished as murder. This result is consistent w/ general conception of MC that serious felony sanctions should be grounded securely in the subjective culpability of the actor. At the least it seems clear that neg homicide should not be assimilated to the most serious forms of criminal homicide cataloged under the offense of murder.

i. State v. Dufield: statutory definition of reckless conduct precludes the recognition of voluntary intoxication as an excuse and thus postulates equivalence b/w risks created by conduct of drunken actor and risks created in becoming drunk. 

ii. People v Register: dissent said wrong to convict person who possessed only a reckless state of mind of depraved mind murder.  Actor was too intoxicated to appreciate the risks of death or even be aware. Diff b/w murder and manslaughter must turn upon awareness of risk and appreciation of conseqs of conduct.

iii) Intent to inflict great bodily harm: this is treated as indep suff to support a murder conviction whenever death happens as a result. 

(i) Man ought to know that if he deliberately commits an act of grievous bodily harm, he runs the risk that death may result. If he chooses to run the risk, he should be held liable for the conseqs. He may be found guilty of either manslaughter or causing grievous bodily harm w/ intent.

(ii) Question is not whether he should be exempt from the conseqs, but whether his degree of guilt should be equated w/ that of a man who deliberately intended the conseqs.
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