CRIMINAL LAW OUTLINE

BASIC CRIMINAL PROCEDURE

1. General
a. starts with law enforcement; by a complaint, or an investigation by police
b. parties: state, US, gov’t agency
c. timing: only started when prosecutor brings the case, never by judge
2. Prosecution
a. obtains evidence, but is not required to bring the action
b. screens the case to find out if it is worth bringing charges 
c. against the accused
d. prosecutor may dismiss the charges anytime after bringing them
e. sometimes pros. will do so to scare the accused (manipulation)
f. Prosecutor does the information – wrights out a charge saying that has enough information to charge defendant.
3. Grand Jury: (in Tx and abt 20 other states) group of citizens who decide if we should bring charges in a felony case (kind of offense for which the punishment can be 1 year or more of imprisonment).  
a. GJ brings an indictment
b. if he decides to charge, he takes his ev to a grand jury
c. the GJ will tell him if there is enough ev to proceed
d. if not, GJ “no bill”’s the case
e. however, pros. may go to as many GJ’s as he wants until gets the indictment
f. at the GJ, no defense attorney is present; pros does not have to follow rules of evidence
g. if GJ indicts, then a trial judge gets involved, and the arraignment occurs
i. 95% of pleas are guilty; only the accused may make this decision
4. Trial Procedure
a. Preliminary Hearing – decide if there is probable cause to continue with the case.
i. Pros makes opening statement and presents the evidence.  Defense attorney (either paid criminal lawyer, selected by judge, public defenders [p.d.’s], or Δ represents himself) presents.
b. Arraignment – ask the defendant to make a plea (guilty, not guilty, nolo contendere)
i. Jury instructions (usually boilerplate)
ii. Takes 12 to convict and 12 to say “not guilty.”  If 1 goes the other way, then mistrial; “hung jury.”
iii. Pros makes a decision whether to try again if mistrial (depends on what the jury count was)
iv. D can appeal to appellate court; Pros cannot appeal if he loses.
v. All appellate cases are brought by Δ as reviews of errors of law (not re-judging the facts)
1. Interlocutory decision – if there is a decision made that stops the case early on, prosecutory can seek an appeal on that issue.
2. Habeus corpus: petition to the trial court with jurisdiction over confining officer.
a. Usually after all appeals have been used.
b. D says something about the trial was improper/unconstitutional. 
c. In last 5 yrs, Congress has reduced amount of federal h.c. petitions b/c most are frivolous.
c. Must prove beyond a reasonable doubt.
i. Texas {2.02 – exception: Prosecution has to show that the defense doesn’t fall within the exception.
5. Appeal
a. Do NOT look at the sufficiency of the evidence.  
b. Only look at evidence if feel that no reasonable person could have reached this decision.
c. Questions of law.
6. Model Penal Code
a. Written by the American Law Institute in May, 1962.
b. Followed by many states including TX.  
c. Does not itself constitute law, but it has been the basis for many revisions in penal codes.
d. Addresses “general” matters more extensively than other statutory provisions.
e. General principles are set out with regard to the conduct and the state of mind necessary for criminal liability.  
f. Has made a major contribution with sections on culpability.
g. 
“Strict” and other constructions of penal code and statutes
i. “Rule of lenity”: Any ambiguity in a criminal statute should be resolved in favor of lenity (in favor of Δ).  Thus, there should be a very strict interpretation of the penal code.  This is done for two reasons:
1. A fair warning should be given to everybody in a language that everybody will understand.  Everyone should know what will happen if a certain line is passed.
2. Power of punishment rests with the legislature (and not the courts) because of (1) the seriousness of criminal penalties and (2) the moral condemnation of society.
ii. If the statute is not clear, then the policy is not clear and the legislature is the policy-maker.  
iii. The Modern Penal Code (MPC) tries to give fair warning of the conduct declared to constitute an offense.  
iv. The MPC states that the language should be interpreted in a fair way, and where it may be ambiguous, it should be interpreted to further the general purpose of the section.
7. Evidence
a. 3 Types:
i. Direct: What other people saw (eye witnesses).
ii. Real: The actual things that were taken.
iii. Circumstantial: Used to prove intent.  You put together real and direct evidence to make an inference.  A + B = probably C
iv. Intent is ALWAYS proven with circumstantial evidence.  Everything shown must be relevant (Defense counsel objects because it is not relevant).
8. Sentencing
a. Generally 
i. Only 2 states (TX & OK) allow the jury to participate in sentencing.  In all cases for capital punishment the juries participate.    
ii. Felony: Traditionally a crime that carries the possibility of a prison term of a year or more.  (Defined by the legislature).  Parole only applies to felony sentences.
iii. Misdemeanors: Punishable by a year or less in the city jail.  
b. Approaches to Sentencing:
i. Emphasize the offense: provides an objective measure of the seriousness of the violation. The legislature’s ordering of offenses reflects a proper judgment as to society’s relative need to pursue prevention by imposing severe penalties.  
ii. Individualization of sentences: individualizes the punishment to a particular offender by accommodating particular circumstances of the offense and particular characteristics of the offender.  The 2 questions are: how much leeway for individualizing the sentence to fit the case, and who has the discretion to decide?
iii. Habitual offenders: three strikes and you are out.  Higher punishment for people who have prior offenses [3 prior felonies = life imprisonment]  
c. Purposes of punishment:  tension b/t all of them.  Which works?  Why?
i. Rehabilitation
ii. Deterrence (both of Δ [specific] and of others [general])
iii. Punishment (retribution)
iv. Warehousing (i.e., career criminals => keep them out of society)
d. Two Types: determinate/indeterminate
i. determinate: more popular, recently embodied in Federal Sentencing Guidelines(judge may raise or lower sentence by small amt but often must provide rationale for doing so; set up a matrix
ii. indeterminate: 2-20 yrs, for example; judges prefer b/c they have more freedom; judged by behavior in jail
iii. ALSO: Presumptive sentencing: A specific sentence is specified and the legislative intent is that it be applied as a general rule for judges to follow.  However, judges still have discretion, depending on the facts of the case. 
e. Guideline Sentencing: Adopted by the federal Sentencing Reform Act of 1984. Categories of offenses are set up by US Sentencing Comm. and in each category the judge has a range for the sentence.  (some jurisdictions use a grid). Range is such that the max does not exceed the min by more than 25%.  This limits the judge’s discretion.  Many jurisdictions also have provisions to “extend” the sentences for habitual offenders.
f. Extradition - If someone who has left the country after committing a crime is brought back to the country [where they committed the crime] so that they may go to trial.

CRIMINAL LAW THEORY
1. Purpose
a. exists to protect bodies, minds, and belongings
b. reflects the moral condemnation of the community (supposedly)
2. Punishment - purpose?
a. Rehabilitation
b. Deterrence (both of ( [specfic] and of others [general])
c. Warehouse (i.e., career criminals)(keep them out of society
d. Retribution (punish, revenge)
e. Prevention
i. tension between all of them: which works? why?
3. Types of Crimes
a. against persons
b. against habitations
c. against property
4. Sources of Law
a. crimes today are defined by statute, though common law may help explain the meaning; rules are made by legislatures, and interpreted by courts
b. Two types of challenges to statute:
i. Facial challenge: only look at the text of the statute
ii. “as applied” test: How it is applied to a specific case.
c. Model Penal Code - is a model & has not been ratified anywhere, though Tx, as do many states, follow the methodology of the MPC in its criminal code
5. Requirements of Crime
a. Act (or Omission)
b. State of Mind
c. Results
d. Attendant Circumstances (e.g., burglary requires the circumstance of nighttime)
DUE PROCESS & BURDENS OF PROOF
1. Burden of persuasion: to convince the trier of fact of the matter at issue.

2. Burden of proceeding (or coming forward with evidence).  Duty to produce a certain amount of evidence on a matter in order to make that matter an issue in the case.
3. Burden of pleading: duty to address the matter in the pleadings.
a. Prosecution
i. must prove every element of offense, not just the guilt of the accused BRD (Winship)
ii. Douglass: a doubt with a reason; see § 2.01 handout
b. Reasonable doubt:  “such doubt as would cause a reasonable and prudent person, in one of the graver and more important transactions of life, to pause and hesitate before taking the represented facts as true and relying and acting thereon” (Victor v. Nebraska).
i. must put on AFFIRMATIVE proof; ( may sit mute throughout the trial
ii. all 12 jurors must find verdict of either guilt or acquittal; otherwise, no verdict; if 1 disagrees, there is a hung jury
iii. If found guilty, D can appeal; if found not guilty, Pros. CAN'T appeal...Pros. can appeal the appelate decision, but not the trial judge
iv. must charge ( with the precise offense(s) that ( committed; ( has a rt. to know according to due process law which crime they are being accused of
4. Exceptions to a Rule
a. Example: “If X, then Y, unless Z”
b. In Texs, pros. must affirm the negation; that ( does not fall within the exception; that “(X.--Z) (Y” even if not raised by (
c. in statute (see § 2.02 handout)
d. if raised by (, then pros. must negate—otherwise, not required to show ( is not an exception  (??)
5. Jury Instructions
a. essential problem of crim law; great cause for appeals
b. most jury instructions are based on already approved patterns of instructions; boilerplates (hopefully approved by an appellate court)
c. it is permissible to shift burdens, not as to the elements of the crime
d. Aff Defenses must be raised by (; burden is on ( to prove by preponderance of the evidence

8TH AMENDMENT ISSUES
1. Cruel & Unusual Punishment
a. death penalty cases are different
b. in Furman, SCT set aside all cases of capital punishment then in prison awaiting execution
c. majority (Brennan, Marshall) said the process was itself cruel and unusual
d. Brennan said the juries have no guidance, have no idea what they are doing
e. states re-wrote their legislation to get around Furman
i. By saying which offenses deserve capital punishment; but this was found unconst.
ii. Set up a list of Q's jury used to decide whether to give death penalty; "guided discretion; they considered mitigating factors
iii. Witherspoon Rule:  Jury members can’t be selected if oppose capital punishment and under no circumstances will vote for capital punishment
2. Death Penalty
a. death penalty must be determined by the JURY and not the judge
b. TEXAS [both must be answered affirmatively/unanimously [and then vote – separate process to determine whether there should be a death penalty]
i. Is this accused a continuing threat to society?
ii. Did he personally get involved in the killing that resulted in this offense/finding of guilt?
1. Personally
2. Intended to get involved
iii. RESULT – new standard of decency
1. Coker - Cant get death penalty for rape [this was out of proportion]
iv. Proportionality
1. considered a subset of cruel/unusual
2. Scalia says proportionality has nothing to do with the 8th Amdt
3. in Coker, SCT said the death penalty may not be imposed for the rape of an adult woman; it was disproportionate to the offense
4. 3 factors enumerated in Solem for proportionality review; used today:
a. gravity of the offense and harshness of the penalty
b. sentences imposed on other criminals in same juris
c. sentences “    “       “      “ 

“ for commission of same crime in other jurisdictions
5. In Harmelin: D was sentenced to life in prison w/o parole for possessing 672 g of cocaine; SCT said this was not disproportionate
6. James Rummel Case (Supp)- the Supreme Court held that a recidivist statute where a person gets a life sentence after a third offense is constitutional and a proportional punishment.  
v. Vagueness and Precision - wording of a statute is really for the police and pros. b/c it tells                       them what they are responsible for and what they can do
1. Morales Chicago statute permitted police officers to arrest people for wandering or loitering on the streets if they could not produce credible & reliable information [meant to get gang
 members - SCT declared it a facial challenge to the law; which means they look at the law in general, not in application to petitioner, and declared the law no good
2. RULE: a statute will be unconstitutionally vague if it fails to define with sufficient definiteness so that ordinary people can understand what conduct is prohibited so as to discourage arbitrary 
ACTUS REUS: THE ACT
1. General - 2 basic elements to every crime
a. actus reus—commission of an act prohibited by law
b. mens rea—criminal state of mind
i. act is external manifestation of the actor’s will
ii. can be physical or verbal so long as it is external manifestation
iii. event must be subject to the control of the actor’s will to constitute an act (see C)
iv. some statutes do not define a specific act, such as murder (any act that causes death of another person)
v. act constitutes a crime if it is accompanied by the necessary culpable mental state and is shown to have caused the required result
vi. to analyze statute: look at interest crime is designed to protect and how the crime is expected to protect those interests
2. Requires Conduct
a. Robinson: Cali statute allowed ( to be prosecuted for being addicted to narcotics
i. SCT ruled this criminalizes status, which is unconstitutional
ii. an act, positive conduct is required for a crime to exist
iii. conviction for status alone punishes propensity or intent
b. Powell: man arrested for being drunk in public
i. SCT ruled this law was valid b/c man did commit an act: he got drunk, and he could have taken precautions to avoid being drunk in public, whereas ( in above case did nothing at all
ii. see White’s concurrence for proper analysis
3. Voluntary Aspect
a. the act must be voluntary for guilt
b. unconsciousness (Mercer)  (shot wife, friend, and friend's son, claimed he was unconscious...found guilty of murder in the second degree, then it was remanded for a new trial)
i. not the same thing as insanity; here concern is automatism—where some1 acts w/o consciousness of their action
ii. insanity (complete defense) requires a disease or defect of the mind, unconsciousness requires no such thing--( in the latter will not get sent to a mental hospital (not a complete defense)

iii. ( here did make preparations—he brought a gun, had some1 drive him to the house; when did he lose un-ness?
iv. court said unconsciousness is NOT an aff defense so all defense must do is raise it; than burden on pros. to refute it
v. Douglass thinks this is ridiculous
vi. court in later years retrenched on some of the implications of its decision (such that un-ness is a complete defense—
c. there are exceptions produced by voluntary intoxication (e.g. Starfield)
i. does this punish ( for status or act?
ii. predisposed to a condition and knows of it (epileptic driving)
THE STATE OF MIND – MENS REA
1. Modern Classifications of State of Mind   States are adopting the Model Penal Code (MPC) which provides more structure and carefully defined analysis.  
a. 4 Different Levels of state of mind  (unless provided – req at least recklessness) - In order of Degree of Culpability
i. Purposely (or Intentionally) – with desire; If it’s the D’s conscious desire to engage in conduct or cause certain result
ii. Knowingly – awareness of a certainty; If D is “practically certain” that her conduct  will cause the result
1. Compare purpose – purpose reqs a desire to cause a result, while knowledge reqs only awareness of a practical certainty that result will occur.  
iii. Recklessly – awareness of high risk; If D is aware of a substantial & unjustifiable risk that a certain result will occur b/c of her conduct or that a certain circumstance exists.  
1. Risk must be such that the D’s conduct involves a gross deviations from the standard of conduct that a law abiding person would observe.  
2. Compare knowledge – knowledge reqs awareness of a certainty that a result will occur, recklessness reqs an awareness of a risk, but risk must be high.  
iv. Negligently – existence of high risk; If D should have been aware of a substantial & unjustifiable risk that a certain result will occur or that a certain circumstance would exist.  
1. Risk must be the same as recklessness
2. Compare recklessness – recklessness reqs a conscious awareness of the risk involved.  Negligence reqs circumstances where a reasonable
2. General Intent  
a. Definition - volitional doing of prohibited act
b. State of mind required:  intent to commit the act constituting the crime
i. No requirement that D intend to violate the law
ii. No requirement of D awareness that law made his act criminal
iii. Catch all category where no other requirement fits
iv. Can be inferred from the fact that D engaged in the conduct.
v. State v. Andrews – loaded gun in car, she was charged w/ carrying a loaded firearm.  RULE - If no mens rea in statute, must still be proved.  To be a specific intent crime, it must be explicit in statute. (State v. Cabrera)
3. Specific Intent
a. Definition - intent to do something further
b. Burglary: requires a specific intent to commit a felony in the premises, but actual commission of that felony is not part of the act of burglary.  
c. Larceny: requires an intent permanently to deprive victim of his property, although the D need not have caused permanent loss to have act.  
d. Rationale – by making preparatory conduct criminal, the law can intervene before the more serious crime is perpetrated.  
e. Cannot be inferred, specific proof is req’d but may be circumstantial
i. Ratzlaf v. U.S. – F: cash structuring case by gambling debt.  Issue:  does D’s purpose to circumvent a bank’s reporting requirements suffice to sustain a conviction for willfully violating the anti-structuring provision?  H:  To convict D, jury had to find he knew the structuring in which he was engaged was unlawful. 
ii. State v. Gordon – F: D stole car, ran from police, takes car by saying I have a gun, but that he plans to bring the car back (so he didn’t permanently deprive him of his car).  CT – intent is measured by measuring all the circumstances.  it is apparent that Gordon never intended to bring the car back, so he did intend to permanently deprive him of the car.  If he had taken some actions to give him the car back that would be different. 
iii. State v. Joy – F: embezzlement case, borrowing from clients accts to pay personal debts. H:  intent to pay back $ is not a defense.  He had a fiduciary relationship not to divert $ to personal use.  
4. Strict Liability
a. Definition - Criminal liability w/o a mens rea requirement.
b. Types:  Complete SL – no req. of mens rea whatsoever. Limited SL – no req of awareness w/ regard to 1 or more aspects of crime, some mens rea must be proved 
c. Identifying SL crimes: typically defined by legis. intent, but sometimes statutes fail to indicate what the legis. intent was, so look to other factors:
i. Burden of establishing SL is on the one arguing for it to prove legis. Intent
ii. Factors suggesting SL:  (1) New statutory offense (2) No direct & positive infringement on the rights of other persons (3) It is part of a broad regulatory scheme (4) It imposes a relatively light penalty upon conviction (5) Requiring proof of mens rea would impede implementation & legis purpose
iii. Regulatory or public welfare offenses are particularly likely to impose SL
iv. Traffic Offenses are usually SL – to speed up law enforcement.  
v. Policy Considerations
1. Favoring SL – (1) if proof of mens rea was req’d, convictions would be more difficult, (2) Courts would be overburdened w/ extensive litigation (3) Social regulation would be frustrated
2. Against SL – (1) D’s may not have done anything sufficiently wrong (2) Mens rea is easily proved in most cases (3) applying SL must be constitutional
3. Constitutional Limitation:  (1) no advance notice of potential liability (2) grossly disproportionate punishment to blameworthiness of conduct
vi. Staples v. U.S. – automatic machine gun registration.  I: is there a mens rea requirement that person know gun is automatic / machine gun?  YES.  He filed off the safety features and made it an automatic so he should know to register it.  Strict Liability, so no mens rea required. 
5. ‘Defenses’ Concerning Mens Rea
a. Defenses
i. Ways a D contests whether the prosecution has really proved the mens rea req’s for the crime.
ii. These are affirmative defenses that must be proven by preponderance of the evidence by defense.  It is a defense that the D may raise which will affect the kinds of things that the prosecution then has to prove. 
1. NO such defenses in Strict Liability crimes.  
iii. Ignorance or Mistake
iv. Mistake of Fact
v. Mistake of Law
vi. Claim of Right

vii. Intoxication
viii. Note: Mistake [ignorance of fact [reasonable]; ignorance of law; claim of right; intoxication [for Specific intent {when voluntary intoxication}]
b. Ignorance or mistake of fact
i. unconscious ignorance of a material fact [must be Objectively Reasonable {usually objective}]
ii. is not really a defensive doctrine unrelated to the elements of the offense
iii. but can prevent liability if it shows that ( lacked mental state essential to the crime charged
1. Wilson: judge shifted burden of proof as to ignorance to ( (man shot his friend, but he thought the gun wasn't loaded...the pros should still have to prove the recklessness...the appellate ct said that aiming a gun and shooting is reckless per se...ct sd both of these are wrong, and that a showing that An actor made a reas mistake means he didn't at recklessly)
a. required ( prove defense by preponderance of ev
b. when ( makes an honest and reas. mistake of fact and his conduct would not be criminal if the facts were as he supposed them to be, then his mistake of fact is a defense to a crime with specific intent
i. unconscious ignorance of material fact is not a defense to crime with general intent only
ii. ignorance negates the recklessness aspect of reckless manslaughter ( was charged with, b/c if ( believed the gun would not fire he was not consciously aware of any risk that his actions would cause death
 and did not disregard the risk...diff b/w reckless and negl: reckless is a conscious disregard that you know abt; in negl you ought to know
iii. once ( raises ignorance, burden is on pros to disprove it beyond a reas. doubt
iv. like Ratzlaf, this decision is not followed, perhaps for the reason that SCT confused mistake of fact and law
v. mistake of fact must be reasonable - what is reas. is usually a question of fact for the jury, but the courts are split
vi. MPC does not require reasonableness for MOF - burden is on prosecution once ( raises the defense
c. mistake of law – good faith subjective reasonable belief that is subjective.
i. just as MOF, will prevent liability if it shows ( lacked mens rea
ii.  2 types, generally
1. where (’s were passively ignorant about law
2. where (’s reached an affirmative but mistaken conclusion (Cheek)
3. Cheek - -he was charged w/ willfully failing to pay his taxes. Ct said jury had to be instructed on his good faith. (should we require good faith to be reas?)...outcome was probably b/c the tax code is so complex and this is an unusual case.  He was tried again and convicted again.)
a. case was a specific intent problem: ( willfully intended not to pay his income tax
b. Rule: a (’s ignorance or mistake must be given full significance even if that ignorance or mistake was unreasonable
i.  however, the court says the mistake must be made in good faith; court also says that willfulness is inconsistent with good faith
ii. whether ( believes conduct was un© is irrelevant if he understands that the law applies to him
d. Mistaken reliance on belief that law will not be violated (Ostrosky)
i. Issue is whether O can rely on trial ct's decision that Ltd Entry Act was unconst...he was convicted for fishing w/o a license...this was vacated...he fished again...the state got a stay...they charged him again, and ct set aside the trial ct's decision...he was convicted again and this was affirmed...RULE is that you can't rely on an appealed decision.
ii. belief must generally be objectively reasonable
iii. you may rely on a statute later held to be un©
iv. you may also rely on a judicial decision

v. some crts say to rely the decision must be of the highest state court, others impose no such limit.

vi. courts are split as to whether reliance on an interpretation of the law by a person with resp. of                                            administering or enforcing the law is a valid defense; have to rely on a good source
1. likely rule is that it is ok if the official is truly official (subway manager, no good, attorney’s advice, no good)
2. If a law isnt published – don’t have to rely on it.
3. OK TO RELY ON - law that is later invalidated; a court decision; public official charged with interpreting law.
e. Texas Code {8.03 
i. Affirmative defense – get mistake from reasonable source and reasonably believes it.
1. Official statement of law
2. Written interpretation of the law.
f. Claim of right
i. RULE – one who takes property in good faith, under fair color of claim, honestly believing that he has a right to take it, not guilty of larceny even if mistaken I belief since the felonious intent is lacking.
ii.  [cant use force] will generally be a defense if mistake of law is made in good faith (82G)

iii. however, court is not likely to use this doctrine when force is involved, like robbery

iv. this is an affirmative defense requiring proof by a preponderance of the evidence—very difficult to prove good faith
v. Mistake of Law IS ONLY A DEFENSE IF IT NEGATES SPECIFIC INTENT

g. Intoxication
i. Involuntary intoxication is a complete defense if it so affected ( as to render her insane according to def. of insanity in the juris
ii. Voluntary intoxication usually is permitted to negate culpable mental states, BUT ONLY SPECIFIC INTENT MAY BE NEGATED
1. if crime in question does not require a specific intent, VI will never prevent criminal liability
2. is usually treated as an affirmative defense, burden of proof is on (
a. however, several juris put burden on pros once VI is raised (Weaver)
i. boy on LSD (triple laced, he didn't know though)...he sd he didn't have the intent b/c he was VI
ii. In Texas section 8.04, VI is completely irrelevant to liability [could introduce evidence of temporary insanity]
iii. S Ct held that fed © req’mts permit a state to bar a ( from using VI to show he lacked mens rea (Engelhof)
iv. some juris even allow any required mental state to be negated by VI
v. is usually NOT a defense
3. Question: how do you convict someone if they are so intoxicated that they don't know what they are doing?...How do you prove intent?...to get around this we say that it doesn't apply when you VI yourself...Douglass really hates this!
iii. Settled insanity
1. refers to when some1 has used drugs for so long it exterts effects on them even they are not using it
2. courts are split as to whether it is a viable defense; some states treat it exactly as VI, like Colorado

HOMICIDE - Murder Most Foul
1. General: Generally graded as (1) murder [with degrees] or (2) manslaughter
2. 4 types of murder
a. Specific intent to kill
b. Specific intent to inflict serious bodily injury
c. Wanton and willful disregard of an unreasonable known risk – depraved heart
i. Difference between recklessness and depraved heart [depraved – risk doesn’t mean anything to you; reckless – aware but consciously disregard]
d. Felony Murder – death caused during the commission of another felony [also misdemeanor manslaughter requires a showing of criminal negligence]
i. is a statutory offense
ii. generally defined as a killing of another person with malice aforethought
3. Texas {1903 – how to get to capital murder
a. person usually means a human who is born alive...not a fetus that hasn't been 
            born.  :(  This is the law in Texas
b. Act (unlawful killing, or omission under duty to act)
c. Mens rea (the four mental states of malice a4thought)
d. Causation
e. year and a day rule:  when is a person dead?...when brain activity stops? Or when they stop breathing? This rule says that you can't convict for murder after this time if the person still hasn't died one year and a day after the event 
f. there are lots of gradations in murder, but not at common law 

g. this is is a statutorily defined offense
h. the result is always the same: death, but the circumstances usually define the gradations

4. Malice Aforethought
a. is a term of art which is thought to encompass several different mental states
b. denotes four types of murders with different mental states
i. specific intent to kill: if ( intended to cause victim’s death
ii. specific intent to inflict great bodily injury: if he intended so even w/o conscious desire to effect death, then murder
iii. intent to commit a felony: if ( was in the process of committing a felony (called felony murder)
iv. awareness of a high risk of death—depraved heart murder: if ( acts in the face of an unusually high risk that (’s conduct will cause death or serious bodily injury (Roe)
v. People v. Roe: 15 yr old shot a 13 yr old.  He loaded 3 live and 2 dummy round into a gun and shot at victim.  He was convicted of depraved indifference murder (not intentional)  Question...is reckless the same as depraved?  Also, does D have to intend to kill a specific person, or just to intend to kill anyone.  W/ depraved heart, does it have to be agst a certain person, or at people at large?...these are the diff perspectives of pros and defense attorney
vi. Note: how can malice exist where crime is disregard?
vii.  Rq’mts: reckless conduct is imminently dangerous and present a grave risk of death (manslaughter requires only substantial risk of death
)
viii. culpable mental state is (extreme) recklessness
ix. some courts require a creation of risk to many persons, not just one
x. it means that intent is NOT required
5. Problems
a. Fetuses: majority rule (Texas) is that a killing cannot be a criminal homicide unless the victim is a living human being
i. viability of fetus may matter
ii. some statutes include fetuses explicitly, like California

b. when death occurs: common law rule is death must occur within a year and a day; many states still follow this rule
i. speeding up a death is considered homicide
6. Premeditated killings (generally 1st degree murder)
a. those which the intent to kill is formed with some reflection, deliberation, reasoning, or weighing, rather than simply on a sudden impulse
b. usually, though, no showing that ( had a long time in which to premeditate is necessary (Watson)
i.  the 3 to 5 minutes in Bingham is enough, but cannot prove premed. by itself
ii. Bingham: man met a mentally retarded girl on a bus...he took her to an abandoned highway and raped and strangled her to death
iii. test is whether idea was conceived b4 crime was committed
iv. evidence tending to prove premeditation:
1. motive [prior relationship]
2. murder weapon acquired and positioned as an indication or preparation
3. Evidence that supports an inference the killer transported the victim to a secluded location for an illicit or criminal purpose
4. subsequent organized conduct which suggests the existence of a plan.
7. Capital punishment: types of crimes for which death is appropriate, usually set out by statute
8. Felony Murder
a. a killing, even if accidental, will be murder if it was caused with the intent to commit a dangerous felony—it may be a capital murder
b. two justifications for this rule
i. rule is believed to deter felonies by (adding threat of conviction for murder)
ii. rule is believed to discourage the use of violence during the commission of felonies (ludicrous)
c. crts, uncomfortable with the huge logic leap implicit in felony murder have imposed several limitations on FM; it almost seems to eliminate mens rea for murder – get mens rea from underlying felony
d. some crts say the death of another must be a 4seeable result of the felony to apply FM, like prox-c (Leech)
e. most crts limit FM to felonies that are inherently dangerous
i. this means the felony must be always dangerous to human life when evaluated in the abstract rather than on the facts of any particular case (i.e. firing into an apartment with a pistol)
ii. felony must be independent; the "merger" rule -  FM can be applied only where the predicate felony is independent of the killing
1. if the felony is an assault or battery (especially) that causes the victim's death, the felony merges into the killing and cannot sustain FM
2. the rationale is that since most killings are accomplished by assaults or batteries, permitting these crimes to be used as predicate felonies for FM would expand FM to                              cover more situations than leg intended
3. this can be very difficult to determine and is often used by crts who think that applying FM in this situation would frustrate leg. Intent
f. all crts agree killing must be in the perpetration of the crime, "in furtherance" or "in the course of"
g.  there are no brightline rules; it varies by juris and circumstances
i. People v. Johnson: police chased D after a robbery, and D hit and killed s1 during the pursuit...or was it during the pursuit?  D claims he thought the chase was over and that he was in a safe place
h.  Possibilities under FM doctrine
i. Circumstances: during felony, during flight, or during escape
ii. Place: on site, later, or in a suicide case
iii. Bystander killed by: (, co-felon, victim, policeman
iv. Police officer killed by: (, co-felon, victim, 5-0, bystander
v. degree of difficulty of proof increases to (((
vi. Who began the shooting: (, 5-0, victim
vii. felony liability is often attached to deaths by heart attack (robberies, rape, arson)
viii. in situations where several individuals are involved in the predicate felony they are all liable for FM if  
1. criminal acts could 4-c-ably result in death and
2. death occurs in furtherance of the felony
3. moreover, FM liability exists even if the person killed is one of 
4. the participants in the predicate felony
i. Two theories of Felony Murder
i. Agency - Majority – limits application of the doctrine to those homicides committed by the felon or an agent of the felon.
ii. Proximate Cause - Liability attached for ANY death proximately resulting from the unlawful activity if felon sets in motion the felony that resulted in death.
j. Is there a superceding/intervening cause?
9. Voluntary Manslaughter
a. a killing that would otherwise be murder but that was committed in response to certain provocation has traditionally been regarded as w/o malice a4thought and VM
b. ( still acts w/ one of the culpable mental states but the provocation reduces it [mitigating factor]
c. generally, four elements to provocation (sudden passion with adequate
cause)...sudden passion is passion directly resulting out of provocation  - Texas {19.02 – sudden passion mitigates the sentence
i. must have been provocation of the kind that would cause a reasonable person to lose control and act rashly
ii. ( must have been provoked and that provocation must have caused ( to kill the victim (But Cf Simpson)
iii. interval between provocation and killing must not have been a reasonable cooling period (see below)
iv. ( must not have actually cooled off during this interval
d. traditional view is that  mere words alone are never enough to establish provocation [need to know if adequately provoked]
i. some juris are rejecting such a rigid rule, particularly if the words are informational (i.e., A tells B he raped B's wife) 

ii. if this belief is reas., even if mistaken, generally this comprises adequate provocation to est. manslaughter
e. mutual combat (where the victim and D intended to fight each other)or quarrel will result in manslaughter (as opposed to murder) so long as the melee is not one-sided, so long as ( was not under an unfair advantage
f. general rule is that a homicide is not a manslaughter if between the provocation and the killing there elapses sufficient time to enable the passions of a reas. person to cool
i. majority rule is objective; reas. person to cool
g. MPC phrases adequate provocation as a homicide committed "under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse"
i. however, this encourages jury submission where the matter is doubtful rather than having trial judges declare ev. offered in mitigation inadequate as a matter of law
ii. in Raguseo, q is from whose perspective is the reasonableness of the explanation or excuse for the extreme emotional disturbance being measured? the reas. person or the (?
1. in this case, majority said reas. person, dissent said (
2. State v. Raguseo: D stabbed the man who had parked in his parking spot
h. catching one's spouse in the middle of an adulterous act is usually said to be enough provocation...BUT the pros can't keep quiet about evidence he knows would be a defense.  Ex: man saw wife kissing another man...pros didn't bring in the fact that wife had slept w/ that man several times.
i. Texas {19.04 – manslaughter
i. Reckless driving is misdemeanor manslaughter [if you kill someone]
ii. Leidholm case (Supp): this is an example that is NOT sudden provocation, but may be battered wife syndrome which is a defense.
iii. for some Hate Crimes: there has been another element added to the crime, so pros has to prove this BORD...this does not apply to consecutive/concurrent sentences or prior convictions, they don't have to prove these things b/c they are facts (T or F)
j. Involuntary Manslaughter and Negligent Homicide
i. an unintended killing is involuntary manslaughter if it is the result of criminal neg.., generally, or if it is caused in the commission of an unlawful act NOT a felony
ii. more than civil neg. is required; the situation must be one in which there was both a high and unreas. risk of death of another, must be even > gross negligence (Cable)
1. Cable: man shot his buddy while hunting and was convicted of inv. Manslaughter.  This is a very difficult case b/c of the sympathy factor
iii. Cf the TPC, Sections 6.03(c) and (d): recklessness is disregard of a substantial and unjustifiable risk of the result; negligence is failure to perceive a substantial and unjustifiable risk
1. recklessness is awareness of a risk; negligence is where one ought to be aware of a risk
2. sometimes crts will find misdemeanor manslaughter
a. this occurs if death was caused in commission of felony which, under the approaches of FM is not sufficient for FM

CAUSATION (wheee!)
1. General 

a. prosecution must prove that ('s conduct was legal cause (CIF) of the result
b. this is simply the but for test
c. generally, neg. of 3rd parties does not interrupt the chain of c-tion, but it may if it rises to level of superseding cause
d. concurrent causes is just as in torts: both causes will be deemed to have caused the result in fact even though only one of them would suffice to bring about the result
2. Proximate Causation - just like torts
a. is a flexible analysis involving a variety of policy considerations (Acosta)
b. as a general rule, ('s actions will be regarded as prox-c if the result occurred as a natural and probable occurrence if the act AND no superseding cause
c. intervening factors rise to superseding level if the factor is un4-c-able
i. Hypo: I shoot Patrick Ewing.  He goes to hospital, is alright, but dies b/c of med malpractice
ii. At least one case says not superseding b/c risks of surgery are 4-c-able
iii. also if factor is the sole major cause of the result; simply combining with ('s prox-causing behavior is not enough b/c there may be multiple prox-c's and ( may still be liable
d. Case of Joseph Wood (Supp): Wood shot his daughter's husband, and he would have dies from this w/in a week.  Alma (wife) shot him too and he died from this shot.  Both were tried, but the Wisc. SC sd Wood was not liable b/c he didn't cause the death.  Rule here is that the last to harm and cause result of death will be liable.  There was a TX case like this, a woman stabbed the victim 6 times, then a man shot and killed him. Here the ct applied causation to the stabbing too, and sd the woman could be tried too. 

SEXUAL CRIMES (and Attendant Circumstances)
1. General
a. Consider: the Q of force; Q of consent; sex of victim; age of victim; touching; victim's mental state; deception; spousal rape
i. has changed dramatically in the last 25 yrs
ii. focus at common law was on the victim
iii. rape was defined as 
1. against the will of the victim
2. requiring force
3. The carnal knowledge of a woman against her will

iv. rape trial became victim trial: on credibility, on force used to resist, on provocative behavior
1. burden of proof was shifted to victim
2. a husband could not rape his wife – marital exception
3.  was easy to allege but very difficult to prove
4. ('s use of force only became criminal if the victim's state of mind met the statutory req'mt
v. now, the pendulum has shifted to the ( more than the victim
1. i.e. rape shield law: victim's name not released; cant ask about prior sexual activities.
2. however, the CJS is still weighed down by hundreds of yrs of precedent
3. the analytical continuum is as follows: FORCE (( CONSENT (( PERMISSION
a. are these the same? see below
2. Modern Analysis: Berkowitz
a. Berkowitz: girl went into D's dorm room and he had sex w/ her.  She had been drinking b4 hand, she said no, he locked the door, but she was not locked in.  Issue is whether there was forcible compulsion
i. Penn statute says that rape consists of sexual intercourse by forcible compulsion
ii. the act of i-course itself cannot by itself establish forcible compulsion
1. although victim said NO throughout the act, this is ev only towards lack of consent, while statute requires FC
2. lack of consent not enough according to statute
iii. though Penn law says resistance not required, in fact it is b/c how else will ( establish ( used force? How many ('s will use force if they are not required to? Some surely, but not all rapists
iv. external manifestations are needed to prove ('s state of mind, and in this case were not enough to establish FC
v. the other charge in the case is indecent assault, for which the element is lack of consent
1. consider the NJ statute in note 1: there affirmative permission is required to disprove rape (NOW's preference)
a. issue is permission, which is even more stringent than consent
b. TX statute is lack of consent, which is sort of the middle ground between Penn and NJ, and reflects the general approach
vi. generally, submission or consent given in response to threats is not valid (duress); likewise, under certain circumstances fraud will invalidate consent
vii. martial rape is now generally recognized as criminal behavior
1. Berkowitz could have claimed mistake of fact (reasonable belief)
3. Spectrum of rape laws
a. New Jersey – need an affirmative yes
b. Texas – consent not important, but needs to be intentional/knowing and one other thing.
i. {22.011 – call it sexual assault; says without person’s consent.
c. Other states – still need force
d. Pennsylvania – Forcible Compulsion.
4. Mistake of Age (Statutory Rape)
a. is a Strict Liability crime.
b. the sentences are severe
c. majority law is that mistake is irrelevant for SL like statutory rape
d. in Txs, exception if child is > 14 and actor was not > 3 years older than victim – {22.011; affirmative defense.
INCHOATE CRIMES
I. General: preparatory crime that doesn't get to fruition

a. kinds: attempt, solicitation, conspiracy
b. crimes allow for punishment with no result
c. policy rationales
i. law en4cement has an obvious interest in preventing crimes b4 they occur
ii. attempt shows they r disposed to commit crimes
iii. letting a person off b/c the bullet missed would be terribly unjust (better)
II. Attempt: is a specific intent crime – Section 15.01

a. comes close to punishing people for intent, so sthing more than mere preparation is always required
b. the rq'mts ought to be defined so as to provide reasonable assurance that those convicted would have committed crime if left alone
c. 2 req'mts for mens rea
i. intent to commit the acts or cause the result constituting the target crime

ii. intent to commit the predicate crim
e

iii. generally, if no intent req'mt for element of crime (i.e., if only                                     reckless); no crime of attempt (b/c attempt mandates intent as an element of the crime)

d. Renunciation or abandonment may be a defense (it is in Texas), but it must be entirely voluntary & self-imposed (i.e., renunciating b/c you see FBI surveillance will not do...can't be b/c of extrinsic factors, such as increase in prob of detection or commitment of crime is made more                        difficult)

i. intent to commit necessary to prove attempt for SL crimes as well even though SL crimes do not carry a mens rea req'mt

e. Actus reus
i. act must progress sufficiently towards the commission if the offense or at least sufficiently beyond the intent to commit it

ii. most widely used approach is MPC: requires 

1. a substantial step in the course of conduct intended to 
     result in the crime

2. that the conduct be strongly corroborative of the ('s 
     criminal purpose, though it need not establish purpose 
     by itself

3. for list of acts NOT insufficient as a matter of law, see 127G

f. Impossibility (Factual and legal)

i. mistake of law is a defense: ( sets out to do things that he believed would constitute a crime but were not in fact made criminal by law

1. here the only misunderstanding concerns the law 

2. Example: shooting a stuffed deer out of deer season; shooting a stuffed deer is not a crime, so it is a mistake of law 
-Dlugash: [defense of impossibility] Bush shot the victim several times.  2-5 minuets later, Dlugash shot the victim 5 times in the head.  The issue here is whether the victim was dead when D shot him.  The jury found that the victim was alive, and found D guilty of murder.  The 1st appellate ct reversed b/c they said he might have been dead.  In the ct of appeals, the issue was abt attempted murder

ii. mistake of fact is not a defense (Dlugash)
1. occurs where ( has set out to do something that would, if accomplished constitute a crime, but b/c of factors of which he is unaware, there is no chance he will succeed in doing these things
2. here only reason for failure is physical fact

3. questions is subjective: what did the ( believe?
g. Legal Impossibility
i. Pure – this is a defense – if the criminal law does not prohibit the defendnat’s conduct or the result that she sought to achieve [even if the defendant thought it was a crime]
ii. Hybrid – both a legal and factual claim – goal was illegal but commission was impossibile due to a factual mistake.
h. Factual impossibility - This would not be a defense.
i. Withdrawal
i. Has to be voluntary and complete
ii. Must be before the substantive act/substantial step.
III. Solicitation: asking s1 else to commit a crime
a. disfavored crime, b/c it comes very close to trampling 1st Amen.  free speech rights [Ex: encouraging people to riot]
b. in Txs, is only a crime if he tries to induce another to commit a felony in the 1st degree or a capital felony – section 15.03
c. attempting to solicit is probably not a crime
d. if one person solicits another to commit an offense and the person solicited does commit the offense, either or both are guilty (solicitor or solicitee) – becomes a conspiracy

i. if act is begun, both are guilty
ii. if overt act to commit conspiracy is not completed, both may be guilty
iii. if act is not followed through, solicitor may still be liable
e. Definition: enticing another to commit a felony or misdemeanor against the public welfare with specific intent that the one solicited commit the crime
i. This is a one person crime – doesn’t depend on the actions of party number 2 at all.
f. renunciation is generally not a defense and if it is, it requires aff action [Douglass sd you can’t renounce a solicitation]
i. this is an independent crime, as conspiracy
ii. it is sometimes merged in to conspiracy and you can’t be tried for both
iii. essence of the crime
1. Other person doesn’t have to commit the offense

2. Other person doesn’t have to agree to the solicitation [becomesconspiracy]
3. If other person is a police officer [and factually/legally couldn’t commit the offense] still solicitation.
4. Result – end up convicting someone for mere words.
IV. Conspiracy – section 15.02
a. Feds (US attorneys) like to use conspiracy in big cases…white collar crime (schemes, ways to take money that are non-violent) – can convict many people for the actions of one.

b. unlike other attempt crimes b/c the parties may be convicted of the conspiracy and the object crime and b/c parties may incur liability for crimes committed by other members of the venture even if they do not know the existence of the other conspirators [once the conspiracy is complete – it is a crime]
c. Areas of conspiracy we have to worry about: Agreement [meeting of the minds among 2 or more people] and an Overt Act [proof that the conspiracy is at work]: Agreement should be sufficient, but now most states require an overt act. Which doesn’t have to be the crime, or even an attempt… can be mere preparation
i. Some Federal Laws do not require an overt act

d. Req'mts for liability:
i. mens rea
1. ( must have intended to agree
2. intent to accomplish the objective of the conspiracy
a. thus if ( did not care whether venture succeeded                                                              or not this will be difficult to prove                                                              (Blankenship, Brown); must have concert of purpose
3. even if crime does not require intent (SL crime), conspiracy to commit such a crime does

Learned Hand Formula for Conspiracy

· Associate self with venture

· Participate

· Action taken/sought to make it succeed.
e. Wharton Rule – defense; an agreement between two people to commit an offense is NOT conspiracy when the target offense is so defined that it can only be committed with two or more people

i. it may be implied (Brown)
f. overt act: at common law only agreement was required, but many juris today require an act that effects the object of the conspiracy or that has a tendency to further the objective
i. it need not be a substantial step, unlike attempt
ii. the rationale is to assure that the conspiracy is actually at work, that it is not simply a shared intention of the parties

iii. a single act in pursuit of the unlawful objective by any one of the members will suffice; does not have to be performed by charged conspirator (see co-conspirator liability)
1. not all the members need know of the overt act to be liable
2. See if the act was foreseeable and the natural and probable consequence of the original conspiracy
g. Problems
i. if all other co-conspirators have been acquitted, ( cannot be convicted of conspiracy b/c c-cy requires a criminal agreement between 2 or more persons
ii. crts are split as to whether dismissal of charges against all other members of  conspiracy requires dismissal as to the remaining ( (Regle)
h. Withdrawal
i. it is not enough to just say you quit…you also have to tell the authorities about what the co-conspirators are doing to prevent it

ii. telling the police proves your renunciation (even when this is not required by the state, it is still how you can prove it)
iii. may still be guilty of the conspiracy if withdraw after the act took place.
iv. Texas {15.04 – renunciation defense
1. If agreement and overt act have been completed: if person withdraws before commission of the offense and he took further affirmative action that prevented the commission of the object offense – this is an affirmative defense
2. THEREFORE – you must:
a. Withdraw before crime is committed
b. Take preventative action
c. this is an affirmative defense – defendant has to raise issue and prove it by preponderance of the evidence
i. You can aid and abet a conspiracy because a conspiracy isnt complete and continues over time
j. Conditional Agreement – a condition that was never met does not negate the conspiracy..
Crime

# of persons

intent

act
Attempt
1


specific
substantial

Solicitation
2


specific
none

Conspiracy
2 or more

specific
overt act and agreement

V. Aider and Abettor

a. Principle – person who committed the crime

i. Will be charged under the substantive statute 
b. Aider and Abettor– Inciters and Abettors – those before the fact at common law are made principle & guilty of the commission of the crime

i. Natural and Probable Consequences – once an accessory before the fact has counseled, procured, or planned a criminal event, he must answer for all crimes flowing from the accomplished event

ii. Difference b/t conspirator – conspirator wants the crime to succeed, aider and abettor has no interest in outcome of the succession of the crime (learned hand)

1. Can be an aider and abettor of a conspiracy because it is an ongoing offense

iii. Do not have to be part of the conspiracy – only helping in the commission of the offense 

c. Accessory after the fact – he obstructs justice after the commission of the crime. Not guilty of the crime committed by the perpetrator. 
i. Such persons are usually made guilty of a separate offense that carries a lower penalty than the offense committed by the perpetrator 

d. Parties to Offenses (TX) - See rules in TX 7.01 – do something on own or criminally responsible then charged as a principle under TX law 

1. Criminally Responsible(7.02) – have to have intent to commit the substantive offense (have to want to be involved in the commission of the crime)
2. does not distinguish b/t accessory before or after the fact
e. Exceptions to Aider and Abettor
i. Need 2 people - Can not be an aider and abettor if the crime requires two people (i.e. statutory rape)
ii. The victim can not be indicted 
iii. Criminal statutes enacted to protect a certain group of persons thought to be in need of special protection (mentally ill)
iv. Need affirmative legislation policy to include the protected group as aiders and abettors 
VI. Liability for Crimes of Co-conspirators 
a. Pinkerton Rule - 
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