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Criminal Procedure I

I.  Two General Principles Governing the Impact of a Constitutionally-Based Decision by 

    the Supreme Court 

A.  The Doctrine of Incorporation

1. A constitutionally-based decision will generally bind both the states and the Federal government.

2. The guarantees given in the Bill of Rights are “incorporated” into the Fourteenth Amendment, and are thus applicable to the states.

3. Two Bill of Right guarantees are not binding upon the states.

i.   Guarantee against excessive bail

ii.  Right to a grand jury indictment in felony cases

4. Duncan v. Louisiana (SC 1968): The right to a jury trial, guaranteed by the Sixth Amendment, is binding on the states.  

       i.   The test is whether the right is “fundamental to the American  

            scheme of justice”.   Although other criminal processes which 

     use no juries, but are fair and equitable, are imaginable, no 

     American state has undertaken to construct such a system.

ii.  Dissent, Justice Harlan: The Founders did not consider the 

            requirements of the Bill of Rights so fundamental that they 

            should operate directly against the states.  The issue of whether  

            denial of trial by jury is fundamentally unfair on a case by case 

            basis.

5. Judges may look to Anglo-American history, the Bill of Rights, the Magna Carta, etc. to decide whether to incorporate or not.

6. Continental Europe has an inquisitorial criminal justice system.  The judge is active and the prosecution and defense are passive.  The American criminal justice system is adversarial, with a passive judge and jury, and active prosecution and defense.

7. States can give more protection than afforded by the US Constitution.  Such states are considered liberal.  

B.  Retroactivity

1. The issue is whether the Court’s decision will have any effect on official activity occurring before the date of the decision.

2. Teague v. Lane  (SC 1989):  Implicit in the retroactivity approach, is the principle that habeas corpus cannot be used as a vehicle to create new constitutional rules of criminal procedure unless those rules would be applied retroactively to all defendants on collateral review.

II.  An Introduction To the Fourth Amendment


A.  Fourth Amendment

The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.


B.  Five Fourth Amendment Factors

1. Nature of the Place Observed or Searched

· Note: A seizure impinges upon property, not privacy interests as searches do.

· House and Curtilage is protected.

2. Steps Taken to Enhance Privacy

3.   Degree the Surveillance/Search Requires a Physical Intrusion  

(Location of Observer)

4.   Nature of the Object/Activity Observed

· What is actually going on, not what the police think is going on.

· Dunn Factors
5. Availability to the Public of the Technology Used in Police Activity

6. Violation of the Law by Police Officers

· Not dispositive of a Fourth Amendment violation.

· Example: Trespassing, but may not have had an expectation of privacy.

 C.  “The People”

1. Verdugo-Urquidez: “The People” protected by the Fourth Amendment are people “who are part of the national community or who have otherwise developed sufficient connection with this country to be considered a part of that community”.  The Fourth Amendment does not apply to a search of property owned by a non-resident alien and located in a foreign country.  Dissent: The Fourth Amendment is an “unavoidable correlative” of the government’s power to enforce the criminal law.

2. The Fourth Amendment is designed to protect the people of the US from abuses by their own government. 

  
 D.  Protection of Persons and Things


 E.  The Reasonableness Clause and the Warrant Clause

1. The Court has stated that searches and seizures are presumed to be unreasonable unless carried out pursuant to a warrant.

2. When an exception to the warrant requirement is applicable, only the reasonableness requirement must be satisfied.

F.  Probable Cause

1. Minimum showing necessary to support a warrant application.

G.  State Action Requirement

1. Fourth Amendment provides protection only against the government and those acting in conjunction with it.

2. Nothing in the language of the Fourth Amendment limits the applicability only to criminal investigations or the police.  Courts have accepted that it is against government officials, regardless of the purpose of the investigation or the identity of the investigator.

 H.  Remedies for Violations of the Right are Not Specified.

1. The remedy may be found under the Exclusionary Rule.

III.  What is a Search?

A.  Before Katz, protection against unreasonable search and seizures was based 

      on person, houses, papers and effects.

1. Strict constructionists argued that if it was not a person, house, paper or effect, there was no Fourth Amendment protection.

2. While many states had statutes against eavesdropping, the statutes had little effect because no Fourth Amendment protection was given (not considered a person, house, paper or effect).

3. The Courts viewed the Fourth Amendment as protecting certain places limited to private property (house and curtilage) owned by the subject of the search.

B.  Katz v. United States  (SC 1967)

FACTS:  FBI agents placed electronic eavesdropping equipment on the outside of a public telephone booth from which Katz, a bookmaker, transmitted wagering information.

COURT:  Although the Fourth Amendment protects people and not places, in an enclosed telephone booth, a person has a reasonable expectation of privacy, and electronic intrusion is a Fourth Amendment violation.

· Term of Art: Fourth Amendment Search: If violating a “reasonable expectation of privacy”, it is a Fourth Amendment Search.  If it is not a Fourth Amendment Search, the police do not need a search warrant or probable cause.

· Even if there is a reasonable expectation of privacy, the police may still search with a warrant.

· Two-Prong Test

i. There must be an actual or subjective expectation of privacy.

ii. It must be an expectation that society is prepared to recognize as “reasonable”. 

· Dissent: The Framers knew of eavesdropping when drafting the Fourth Amendment, and yet did not include such intangibles for protection against unreasonable search and seizures.


C.  Curtilage

1. Area surrounding a house or dwelling.

2. Four factors to resolve curtilage questions.  The Dunn (A barn located about 55 yards from the fence surrounding the residence on almost 200 acres of property was outside the curtilage) Factors:

i.     the proximity of the area claimed to be curtilage to the house.

ii.    the nature of the uses to which the area is put.

iii.   whether the area is included within an enclosure surrounding  

       the home.   

iv.   the steps taken by the resident to protect the area from 

       observation by people passing by.

3. Florida v. Riley: Surveillance of a backyard from a helicopter hovering at 400 feet was not a search. 

· If the information is available to the public, then an officer acting as member of the public could obtain the information free from Fourth Amendment restrictions.  

· The public must ordinarily have access to this information, not simply have a legal right to the information.

· The subjective expectation of privacy argument fails.  

· Dissent:  The government has the burden of showing that this type of aerial surveillance is so frequent as to render unreasonable a privacy interest. 

D.  Open Fields Doctrine

1.  “Open Fields” are “unprotected areas” beyond the house and curtilage 

     for which there no reasonable expectation of privacy.

2.  Oliver:  Rejected the suggestion that the steps taken to protect privacy 

     establish that expectations of privacy in an open field are legitimate.   

     Common law trespass has no effects on the applicability of the Fourth 

     Amendment.  Montana and Idaho have rejected Oliver to give more 

     protection to those with fences and “No Trespassing” signs.  Dissent:  

     Telephone booths do not fit the language of the Fourth Amendment any  

     more than open fields do.

3.  Husband:  Open fields Doctrine cannot be extended to anything 

     beyond “observation searches”.

E.  Pen Registers

1. Smith v. Maryland:  A person has no legitimate expectation of privacy in information he voluntarily turns over to third parties, the use of a device that records the numbers called by a person (pen register), is not a Fourth Amendment Search.

2. Many jurisdictions do not follow Smith’s Assumption of Risk notion.

3. Smith Dissent: The information was given to one company for business purposed and it cannot be reasonable assumed that the information will be released to others.

4. Bialostok: A new type of pen register with audio capacity was a Fourth Amendment Search because it could reveal the contents of the communication.

F.  Trash

1. Greenwood:  Officers’ inspection of trash was not a search and did not require a warrant or probable cause.

· Public has access, so no betrayal by police officers.

· Irrelevant that Greenwood had no alternative than to dispose of trash through trash service (city ordinance).

· Dissent: “Scrutiny of another’s trash is contrary to commonly accepted notions of civilized behavior”.  The mere possibility that unwelcome meddler might open and rummage through the containers does not negate the expectation of privacy in its contents any more than the possibility of a burglary negates an expectation of privacy in the home.

2. If trash is within the curtilage, it is less accessible, but it is still left for the trash collecting service (given up to one company as with pen registers).  There is no expectation of privacy.

3. If the trash is locked, but the trash collector ha a key, there is enhanced privacy, but the trash collector may still turn it over to the police (like pen registry). 

G.  Canine Sniffs

1. US v. Place (SC 1983): A canine sniff of closed luggage for drugs was not a search.

· Does not require the opening of luggage.

· Sui generis: Investigative activity is not a search if it can only reveal illegal activity.  Limited in the manner in which the information is revealed and the content of the information revealed by the procedure.

· Court did find the search illegal, however, for detention reasons.

2. There is no probable cause to search just because a dog alerts.

3. There is a reasonable expectation of privacy if the search is of an actual person, and not their belongings, etc.  The Supreme Court has not decided on whether a canine sniff of a person is a search.  The argument is one of degree of intrusiveness.  The 7th Circuit has said that canine search of a person is “indecent and demeaning”.

4. If a trained dog tears open luggage and finds drugs, there is no illegal search because the dog simple got excited.  It was a “natural occurrence” and there was no police misconduct.

H.  Chemical Tests for Drugs

1. Jacobsen: Not a search because sui generis in that it only reveals whether a particular substance is cocaine and does not compromise any legitimate interest in privacy.  The dissent argues that the court should not focus only on the nature of the information revealed, but in the context in which the information or item is concealed.  If in a home, reasonable expectation of privacy does exist, and a warrant would be needed.

2. Urine tests are a search because can reveal conditions other than drug use.  The court noted that the testing of urine intrudes upon expectations of privacy that society has long recognized as reasonable.

I.  Thermal Detection Devices

1. Pinson: Not a search to use FLIR technology because there is no expectation of privacy for the heat radiating out of your house.

2. Like the Greenwood “heat waste” argument.  Place sui generis argument that it only reveals excessive heat for marijuana growth.

3. Pinson Dissent argues that the FLIR could detect human movement, and therefore, is intrusive and a search.

4. FLIR is usually to put in a request for the warrant, to establish probable cause.  Probable cause could have been established less intrusively by obtaining the electric bill, smelling the marijuana, etc.

J.  Technology

1. Knotts: A beeper installed in a container without a warrant and the police followed the beeper to a cabin.  There was no 4th Amendment violation because the officers were simple enhancing or augmenting sensory faculties bestowed upon them at birth with science and technology.  “Plain View Doctrine” applies.  There was no monitoring of activity or possibility of monitoring activity.

2. Karo: Placement of the beeper in an ether can was not a violation of 4th Amendment, but using it to monitor movement within a house takes it out the of the “Plain View Doctrine” and makes it an illegal search.  The beeper in the container was not a seizure because there was no interference with a possessory interest.

K.  Hypotheticals

            1.  Auditory binoculars to get distant conversations is not a Fourth 

      Amendment violation in many jurisdictions because the conversation  

      took place in public and there is no expectation of privacy.

2.   Soldal :  Seizure of a trailer without probable cause.  Since the interest 

      was possessory in nature, and not a privacy interest, no illegal search  

      occurred.

3.   An officer shining a flashlight on a license plate and writing down the 

      number is not a Fourth Amendment Search.  If a flashlight is shined  

      through the cracks of a blind, it is a Search (not in “plain view”).

4. Homeless: If living in a cardboard box, there is no reasonable expectation of privacy.  Bags and boxes do carry a privacy interest.

5. If tent in national park, there is a reasonable expectation of privacy because camping is a long-standing American tradition.  If there is reason to suspect, and exigent circumstances exist, there is no warrant requirement.

6. If one invites someone into their home and tells them of illegal activity, and that person informs the police, there is no reasonable expectation of privacy, and it is not a Fourth Amendment Search.  If the person snoops around your home and finds out, it is a Fourth Amendment Search.

7. Checking utility bills to see if excessive heat is being used to grow marijuana is allowed in California (Smith pen registry rationale), but in Washington, a search warrant is required.

8. Feeling one’s luggage from the outside is not a search because baggage handlers and the public could feel it – people give up a limited amount of exposure.  If the bags are manipulated, i.e. the air is let out for the dogs to sniff, then it is a Fourth Amendment Search.

9. Smith and Greenwood public access rationales apply to aerial surveillances.  The dissenters claim that aerial surveillance is as intrusive on family privacy as physical trespass into curtilage.

10. A computer program to do sui generis searches over the internet or networks for pornography, etc. is possibly a search because of the Bialostok potential to do much more.

11. Prisoners have no expectation of privacy.  Dissent says if arbitrary and malicious, could be a search.

12. School children have a reasonable expectation of privacy for the items they bring to school.

13. Government employees may be searched if reasonable suspicion (lesser standard than PC).

IV.  What are the Requirements for Making a Search?


SEARCH REQUIREMENTS



1.  Probable Cause

2.  Warrant: Description of Things, Place, and Time to be Searched and 

     Seized.

3.  Execution


A.  Katz: Searches conducted outside the judicial process, without prior approval 

      by judge or magistrate are per se unreasonable under the Fourth Amendment –  

      subject only to a few specifically established and well-delineated exceptions.


B.  Reasonableness and Warrant Clauses

Johnson v. United States (SC 1948):  Police officers may not fail to get a search warrant because of mere inconvenience or slight delay.  The Fourth Amendment requires that the inferences to allow a search be drawn by a “neutral and detached magistrate instead of being judged by the officer engaged in the often competing enterprise of ferreting out crime.”  Doing so would reduce the Fourth Amendment to a “nullity and leave the people’s homes secure only in the discretion of police officers.”  Without a warrant, a search is not reasonable.

· The Fourth Amendment does not say that a warrant is required for every search, only that a warrant will be issued only upon a showing of probable cause.  The courts have assumed that a warrant is needed for evidence to not be suppressed.

· Warrants make searches seem legitimate, reduce the chance of violence, etc.

· Fear of a Rubber Stamp magistrate.

· Without an antecedent warrant requirement, an officer questioned about probable cause can work backwards from the search, and fill in the facts as if they were known beforehand.


C.  Demonstrating Probable Cause

A warrant requires a showing of probable cause or some alternative to probable cause.  Probable cause is required because of distrust of the state and to ensure privacy protection against the state.

REQUIREMENT OF SUSPICION = PROBABLE CAUSE

Three Levels of Suspicion:


Lowest                              1.  Hunch

STANDARD

      2.  Reasonable Suspicion (lesser standard)

Highest

      3.  Probable Cause



Suspicion Equation:

1. Officer’s Observations

2. Officer’s Expertise or Special Knowledge

3. Hearsay – (Tips/Informants) – Hearsay is acceptable if it goes towards probable cause:

a. Official Channels: From other officers who are presumed to be truthful

b. Citizen Informants, Victims, Eyewitnesses presumed to be truthful

c. Confidential Informants

d. Anonymous Informants

DOES A POLICE INFORMANT’S TESTIMONY ESTABLISH PROBABLE CAUSE?

1. Creation of a Two-Pronged Test

Aguilar v. Texas  (SC 1964)

Material from an informant could suffice to establish probable cause for a search or arrest warrant only if two conditions were met (two-pronged test):

1. VERACITY PRONG: Evidence (usually in the form of an affidavit from the officer seeking the warrant) that the informant was a reliable witness (either because he had been reliable in the past, or because there were special reasons to believe that his information in this particular case was reliable); and

2. BASIS OF KNOWLEDGE PRONG: There had to be facts showing the “basis of knowledge” of the informant, that is, the particular means by which he came upon the information which he supplied to the police.

Spinelli v. United States  (SC 1969) 

The FBI is informed by a confidential reliable informant that William Spinelli is operating a handbook and accepting wagers and disseminating wagering information by means of telephone.

· The court treats the two prongs of Aguilar as totally independent of each other, so that each has to be met before probable cause is established. 

· In this case, even a incredibly strong showing that the informant has always been reliable cannot make up for the failure to disclose to the magistrate how the informant came by the facts in his report.

· The informant’s information seemed to be mere “corroboration of innocent activity”.

Draper v. United States  (SC 1959)

A reliable informant asserted that Draper had been trafficking heroine.  The informant did not tell the police how he obtained the information, but stated with great peculiarity the day and location of travel, the clothes he would be wearing.  The police waited for Draper, and the informant’s description was accurate.

· The officers’ sight of a man dressed in this way was sufficient to corroborate that the informant had had an adequate basis for the information he had given.  The detail is used to corroborate credibility, not basis of knowledge.

· POINT: Even if both Aguilar prongs are not satisfied, if officers supply corroborating information distinct from the informant’s report, the test may be satisfied.

2. Rejection of a Rigid Two-Pronged Test

Illinois v. Gates  (SC 1983)

Flying and driving back and forth from Florida with drugs information from an anonymous handwritten letter.  The letter was corroborated by detectives before a search warrant was requested.

· There was probable cause for the arrest warrant because the two prongs of the Aguilar test should only be treated as relevant considerations in the totality of circumstances analysis that has traditionally guided probable cause determinations.

· Why abandon the Two-Prong Test?

a. So stringent that police resorted to warrantless searches, contrary to our system’s preference for the warrant process.

b. Technical requirements of a two-prong test too complicated for non-lawyers.

c. Rigid application of the two-prong test would greatly diminish the value of anonymous tips.

· Strong showing of one of the prongs makes up for a weak or inadequate showing of the other.

· Corroboration is an important factor for the magistrate to consider, especially where:

a. The informant’s identity is unknown.

b. The corroboration is of the future actions of third parties that are ordinarily not easily predicted.

The corroboration of the trip to Florida justified the magistrate in concluding that it was not unlikely that the informant also had information about Gates’ alleged illegal activity.

· “Corroboration of innocent activity” rejected as non-criminal acts can justify suspicion of criminal activity.

· White’s Concurrence: Unusual reliability of informant not always enough since it would not be enough for a officer’s general veracity to give probable cause.  Two-prong test works: corroboration = veracity; bragging = basis in knowledge.

· Brennan’s Dissent: Anonymous informants should not be presumed reliable.  Corroboration and detail of the tip may make the two-prong test usable in anonymous informant situations.  Need two-prong test to assure the magistrate’s role as an independent arbiter of probable cause.
· Totality of the Circumstances Test: Did the magistrate have a “substantial basis for concluding probable cause” or a “fair probability” (BUZZ WORDS) of concluding probable cause.
Massachusetts v. Upton  (SC 1984)

Upton’s girlfriend called with information about stolen items in a motor home which Upton planned to move from the driveway at his home.  The girlfriend had broken up with Upton and wanted to burn him.

· The Mass. SC said there was no probable cause because the veracity/credibility prong was lacking since the girlfriend was out to get Upton.

· The SC said this was a hyper-technical application of the two-prong test, and that a totality of circumstances test ought to apply.  Mass. still rejected the Gates test.

JUST A NOTE:

· Mo. and Ill. apply the Gates analysis.

· Post-Gates Cases: Anonymous tip from crime stoppers is not sufficient.  “Bare bones” affidavits make reliable informant information unreliable (6th Circ.).

· Timing/Staleness issue is important for whether PC is established or not.

3. The Citizen Informant

Citizen informants, as opposed to police and anonymous informants, are presumed reliable because of the lack of financial arrangements or suspect reasons for anonymity.  The motivation is concern for society or his own safety, so there is little risk of fabrication.

· If victim or eyewitness, there is no need for corroboration.

· An informant who wants money can still be a citizen informant according to some courts.

· A first time volunteer paid informant is closer to a ordinary informant than the usual unrewarded citizen who comes forward (Rutledge D.C. 1978).

  4.  Quantity of Information Required for Probable Cause

Has the information submitted established a “fair probability” of criminal activity?  Even if a search or seizure is conducted pursuant to a exception to the warrant requirement, the officer is ordinarily required to have probable cause.

Equivocal Activity

· Prandy-Binett: A rectangular block with silver duct tape had the size, shape, and wrapping of an object that signified one kilogram of illegal narcotics = “hallmark drug packaging” [Officer expertise and knowledge].  Based on the totality of circumstances, there was at least a “fair probability” that the package contained drugs. 

 Probable Cause to Arrest

· Determined by whether there is a fair probability to believe that the person arrested has committed a crime.

· Valez: Know that a crime has been committed, but not sure if the suspect is the perpetrator.  Since the wrong suspect arrested in this case fit every detail of the description and was in the immediate vicinity of the drug sale, the officers acted properly in arresting.

Mistaken Arrests

· If have PC for Hill, but think Miller is Hill, and find drugs on Miller, have PC for Miller. [COMPLETELY MISTAKEN AS TO THE PERSON].

5.  Collective Knowledge

· If one officer demonstrates PC to a magistrate to arrest a suspect, any other officer can make the arrest on the assumption the warrant is valid.

 6.  Staleness of Information

· Case by case determination to assess (Harris):

· Maturity of the information

· Nature of the suspected crime (discrete crimes or ongoing conspiracy [long-standing and protracted])

· Habits of the accused

· Character of the items sought

· Nature and function of the premises to be searched

7. First Amendment Concerns

· NY v. PJ Video: Warrants authorizing the seizure of adult tapes from the video store were supported by PC to believe the tapes were pornographic.

· First Amendment protection has the same analysis and “fair probability” standard as for probable case.

· Must be a detailed description of the obscenity.

D.  The Warrant: Probable Cause, Specificity and Reasonableness

1. Two Probable Cause Issues

· PC that a crime has been committed.

· PC that something related to that crime is actually in a particular location.

2. The Things That Can Be Seized

Types of Evidence That May be Seized:

1. Instrumentality (i.e. gun) used to commit the crime

2. Fruits of a crime (i.e. stolen money)

3. Contraband (i.e. materials, like narcotics, whose very possession is prohibited by law)

4. “Mere Evidence” (i.e. introduced in court to incriminate the defendant) – Subject to seizure since Warden v. Hayden (SC 1967).

Warden: The prohibition against admission of “mere evidence” was overturned.  The items seized were clothing belonging to an armed robbery suspect.  The clothing matched an eyewitness’s description, and was introduced at trial.  Although the clothing was “mere evidence”, the seizure was constitutional.

· Abandons property related notions.  The government does not have to have a property interest in the material it seizes.  The government has an interest in solving the crime, and the Fourth Amendment deals with privacy, not property protection.

· The “mere evidence” rule does not protect privacy by limiting the quest or investigation.  Privacy could just as easily be protected by restricting searches to even numbered days of the month.

· Dissent: Rummaging through personal destroys freedom.

3.  Probable Cause as to Location of Evidence

· Zurcher v. Stanford Daily (SC 1978): The critical element is reasonable cause to believe that the things to be searched for and seized are located on the property to which entry is sought.

· Courts are divided as to whether the homes of people who sell drugs on the street can be searched.

4. Searches of Non-Suspects’ Premises

· Zurcher: The fact that it is a search of a 3rd party’s premises (not involved in any unlawful activity) is irrelevant.  The Q is still one of whether the there is PC to believe that evidence of a crime will be found in the place to be searched.

· Even if a subpoena would have been equally effective, the search with PC of 3rd parties is allowed because of the fear of evidence destruction.

· No Fourth Amendment protection of 3rd parties, but laws do limit the searches and seizures so long as the 3rd parties are involved in the crime (unless homicide).

· Dissent: Warrant for 3rd parties only if there is a particular danger that evidence will be destroyed.  The scope of searches has already been expanded too far with the rejection of the “mere evidence” prohibition.

5. Describing the Place to Be Searched

Function of the Particularity Requirement

1. Control of officer discretion

2. Specific record of PC as to the location prior to the search

3. Prevent the warrant from being a blank check to expand search to an overly general description of the place to be searched

      Reasonable Particularity


Reasonableness depends on:

1. Nature of the place to be searched

2. Information that the officer can reasonable obtain about the location before a warrant is issued

Garrison: Although a warrant cannot describe an entire building when PC is shown for searching only 1 apartment, a warrant describing a “third floor apartment” which turned out to be 2 apartments was “sufficiently particular”.  Note that the argument was not good faith mistake, but that reasonable efforts were made to ascertain the place to be searched.

      The Wrong Address

The question is whether the warrant enables the officer to locate and identify the premises with reasonable effort, and whether there is any reasonable probability that another premises might be mistakenly searched.  

· Under this test, most warrants are sufficiently particular.

· A mistaken address may render the warrant defective if the place was not described physically.

      The Breadth of the Place to Be Searched

· Definition of “PREMISES”

· Could be anything within the curtilage

· Can it include people on the premises and their property?  Depends on the person’s relationship to the place.  A casual visit is not sufficient.  Some say that if there is notice that there is no relationship, then the person cannot be searched.  Some courts allow searching anyone on the premises except for a purse or other concealed items.

· Cannot search everyone at a semi-public place because there is great likelihood that the people have no connection.

· If the place can be described as a “crack house”, “fair probability” to search all is present.

· If the people are leaving the place, cannot search them because it is not an arrest warrant.

· If new people arrive after the search begins, those people are not repositories and cannot be searched.

      Search of the “Person”

· Cannot extract items from stomach, etc. if the warrant is only to search the person.

6. Particularity for Arrest Warrants

· Must describe the person to be seized with sufficient particularity.  Officer’s personal knowledge will not cure the warrant’s insufficiency.

7. Describing the Things to Be Seized

· Must be specifically identified in the warrant.

Andresen v.Maryland  (SC 1976)

The court approved a warrant which contained a long list of types of documents related to Lot 13T that, in the warrant’s language, would tend to show elements of the crime of false pretenses with respect to sales of a particular real estate lot, and which concluded with the phrase “together with other fruits, instrumentalities and evidence of crime at this time unknown”.  The Court read “evidence of crime” as relating to the particular crime and real estate lot, and held that the warrant was not fatally vague.

Dissent: The question is not how the warrant was viewed in hindsight, but how it was viewed by the officers executing the warrant.

· The court ma exercise severability, severing the bad language in the warrant from the good, and suppressing some and not suppressing other evidence based on the good and bad language.

· Some courts allow for the curing of overbroad language.

· It is possible to have a good warrant and an overbroad execution.

8. Anticipatory Warrants

· Can a search warrant be contingent upon future events, which if fulfilled, create PC?

· Some courts say yes because better to have the warrant than have to proceed under the constraints of the exigent circumstances exception or to have evidence destroyed.

· Some say the officer must have independent evidence of the likelihood of the future event occurring. 

· Courts differ as to whether the anticipatory warrant has to include the triggering event or not.

9. Statutory time limits on search warrants – must serve within 10 days, 96 hours, etc.

E.  Executing the Warrant

1. Notice of Purpose and Authority

· KNOCK AND ANNOUNCE REQUIREMENT: Law enforcement officers must give notice of their authority and purpose (and been refused admission) prior to forcing entry to execute a warrant.

Three Purposes:

1. Protects officers and citizens from violence

2. Protects individual privacy rights

3. Protects against needless destruction of private property

The announcement rule is part of the reasonableness inquiry of the Fourth Amendment.

Unannounced entry may be permitted in instances of: hot pursuit, risk of destruction of evidence, and the safety of officers.

D has the burden of proving that the entry was unannounced.

· Exceptions to the Notice Rule

· “No Breaking”: Door already open, or ploy by officer disguised as Federal Express Agent.

· Emergency Circumstances: Same standards as for exigent circumstances (destruction of evidence fear, etc.); “Blanket Rule” For warrant seeking evidence of drug dealing, always permitted to enter without announcing.

2.  Timing and Scope of Execution

· Federal: Within 10 days.

· Some say within the discretion of the officer.

· Scope: To the entire area in which the object of the search may be found and is not limited by the fact that separate acts of entry may be required to complete the search.

· Destruction and excessiveness is possible (tearing into interior of walls), but the reasonableness is a case-by-case determination.

· Birthing clinic and nurse delivering without a license = search exceeded all bounds of reasonableness.  Mothers and newborns are not evidence that may not have been available had the officers waited to extend the scope of their warrant.

· A search is terminated when all materials described in the warrant have been found.  This standard is sometimes difficult to apply.

· Most courts do not hold that the Fourth Amendment requires the officers to try to conduct the search in the presence of the occupant.

3. It is not unconstitutional to proceed without the actual presence of the warrant.  The copy of the warrant may be served after the search is completed. 

4. Enlisting Private Citizens to Help Search

· All Writs Act: Can compel a person to act or assist.  The dissent argues that the federal courts should not be empowered to compel private parties to carry out this kind of surveillance.

· Voluntary assistance is permitted unless there is unauthorized invasion of privacy by third parties who have no connection to the search warrant or the officers’ purposes for being on the premises.

F.  The Screening Magistrate


1.  Neutral and Detached

· Most are elected.

· If paid a fee for every warrant he grants, not neutral and detached.

· A magistrate may retain certain law enforcement duties without losing neutrality.

2. Rubber Stamp

· Not neutral and detached because does not even read the application.

· Volume granted may not prove rubber stamping, but experience.

3. Legal Training

· Shadwick: Clerks are neutral and detached magistrates despite their lack of legal training as long as capable of determining whether PC exists.

· Not a categorical rule that non-lawyers will always satisfy the Fourth Amendment neutrality and detachment requirements.

· A magistrate does not have to give reasons for finding PC.

V.  To Apply or Not to Apply the Warrant Clause

Arrests Without a Warrant:


Allowed if the officer has reasonable cause to believe the person has committed: 

· a felony

· a misdemeanor, AND the officer has reasonable cause to believe the such person

· will not be apprehended unless immediately arrested; or

· may cause injury to himself or others or damage to property unless immediately arrested; or

· a misdemeanor or petty misdemeanor in the officer’s presence.

A.  Arrests in Public

United States v. Watson (SC 1976): Arrest warrants IN PUBLIC are not constitutionally required even when the police have sufficient advance notice so that procurement of a warrant would not jeopardize the arrest.

· Framers did not intent arrest warrants because used to allow felony arrests without a warrant.  This argument no longer stands because old time felonies were much more serious than today.  Non-violent crimes are also felonies today.

· Why is there less protection for a felony arrest than for a search for felony evidence?  Because want to get them soon if violent crime.

1. Use of excessive or deadly force in making an arrest is governed by Fourth Amendment reasonableness standards.

Graham Factors:

a. severity of the crime

b. whether the suspect poses an immediate threat to the safety of the officers or others

c. whether he is actively resisting or attempting to evade arrest by flight.

Garner: Deadly force is allowed if fleeing felon.

Forrester: Anti-abortion protestors’ wrists were tied.  Majority said the force was reasonable when balanced against the pain, etc. (totality of circumstances)

2. Protections Against Erroneous Warrantless Arrests

Gerstein: Post-arrest protections are necessary to minimize the harm to a person who is arrested without PC.  If a person is arrested without a warrant, he is entitled to a “prompt” post-arrest assessment of PC by a magistrate.  The state, however, need not provide the adversary safeguards associated with a trial.

· Only hearsay and written testimony is allowed.  No witnesses are allowed.

· Usually ex parte
· In Mo., someone just looks at the police report.

       County of Riverside v. McLaughlin: “Prompt” = Within 48 

       HOURS of arrest to request the hearing, so as not to give 

       officers more time to collect PC evidence.  They should have 

       had it before the arrest.

Powell v. Nevada: D made an inculpatory statement between 48 and 72 hours, and moved to suppress it, but the court said that PC existed based solely on the information obtained before the arrest.  The statement was admitted.


B.  Arrests in the Home

1.  The Payton Rule: If there are no exigent circumstances, the police  

     may not enter a private home to make a warrantless arrest.

· Extreme intrusion: Entry for an arrest is nearly as intrusive as entry for a search.

· A neutral and detached official must certify that there is PC before entry into the home for an arrest is allowed.

· 24 states have statutes that allow warrantless entry for felony arrests, but most say they are unconstitutional absent exigent circumstances.

· Principal consequence is that evidence seized during the arrest in home will be excluded.  The D may, however, be rearrested once PC is established.  Also, the person may still be arrested, only the items or statements may be suppressed.

2.   Officer executing the arrest must have reason to believe the suspect is 

      at home.  The standard is not as high as that of PC.

3.   Is the arrest at home or in public?  Some courts say that Payton should 

apply to the “humble surroundings” in which the D lives also.  If the officer orders the D to open the door, the arrest is in the home.  If D voluntarily opens the door and it is not in response to a “claim of lawful authority”, no warrant is required.

4. Steagald:  A search warrant must be obtained to look for a suspect in 

the home of a third party, absent exigent circumstances or consent.  The arrest warrant did not sufficiently protect against the privacy interests of the third party.  Dissent: Mobility of fugitives and that if the fugitive is in the third party’s home for a period of time, the place essentially becomes the fugitive’s home.

5. An officer may camp outside a D’s home or ruse him to come out without a warrant.

6. Can arrest a material witness if it shown that their presence cannot be secured by subpoena.

Stop and Frisk:
There are numerous occasions on which the police do not have PC, but want “to stop suspicious persons for questioning, and occasionally, to search these persons for dangerous weapons”.


STOP AND FRISK/TEMPORARY DETENTIONS

1.  STOP – It is acceptable to stop if there is reasonable suspicion that a  

     crime has occurred or is about to occur (Past or Future Crimes).

· Totality of circumstances test for reasonable suspicion.

· For past crimes, it is reasonable to stop based on description.

· Detaining = 4th Am. seizure – “reasonable” clause comes into play.  A “Terry stop” or a “Temporary Detention” is a lesser seizure with a lesser degree of suspicion (“reasonable suspicion”) required.

· The question is “What is the person being stopped for?”

  2.  FRISK – Only is “reasonable suspicion” that “armed and dangerous”.


C.  Stop and Frisk Established



1.  Terry v. Ohio  (SC 1968)

A stop and frisk or temporary detention could be constitutionally permitted despite the lack of PC for either full arrest or full search, and despite the fact that a brief detainment not amounting to a full arrest was a “seizure” requiring some degree of Fourth Amendment protection.

· Officer approached the D and two others who were “casing” out a store.  He grabbed the D and patted down the outside of his clothing, felt a pistol and removed it.  The D was convicted for carrying a concealed weapon.

· Detainment = 4th Am. seizure; Frisk = 4th Am. search.

· Court rejects, however, the notion that PC was required:

a. Exigent circumstances allowed for search and seizure without warrant, but the question as to whether the stop and frisk was “unreasonable” is the issue.

b. Officer questioning was reasonable – experienced and activity was suspicious.

c. Frisk was reasonable – product of officer’s justifiable fears that D might be armed and it was no broader than necessary to find any weapons.

d. BALANCING TEST: Reasonableness of an intrusion into an interest protected by the Fourth Amendment.  Severity of intrusion weighed against state protecting officers and public/preventing crime.

· Concurrence:  The issue is whether it is reasonable to forcibly detain.  Harlan agrees that it was under the circumstances.

· Dissent: The decision gives police more power when they act without a warrant than when they act with a warrant.

· Sibron: The search was not reasonable because it was not motivated by safety concerns.

D.  When Does a Temporary Detention Occur?


-  Consensual Encounter or Temporary Detention?

· Consensual: There is no need for reasonable suspicion.  Could be a hunch, racist, sexist, etc.  There is no restriction on freedom, so there is no 4th Am. issue.

· Temporary Detention (seizure, but lesser standard): Must have “reasonable suspicion”.  In situations where coercion, force, or authority imposition escalates to a level where it is no longer a temporary detention, a De Facto Arrest has occurred, and PC is needed.

 -  What is “reasonable suspicion”?

-  What can the police do during a temporary detention?



1.  Mendenhall Free To Leave Test

· A person has been seized under the Fourth Amendment only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.

· Prosecution may still argue that the seizure is legal based on reasonable suspicion grounds.

2.  Temporary Detention Indicators:

a. Taking ticket and ID (Royer)

b. Show of force or authority
· displaying of weapon (just having it is not enough)

· number of officers high
· physical touching
c. Movement of the person

d. Use of language or tone of voice to indicate that compliance is compelled
e. Accusing the person (Royer)
f. Persistent police encounters or actions
3.  Consensual Indicators:
a. Asking/Requesting

b. Agreeing
c. Advising the person that they are free not to respond or to refuse consent (not required like Miranda warning)
d. If the person stays, they are definitely consenting
4.  Person Voluntarily Restricts Own Freedom:
a. Work (Delgado); Dissent: Wholesale scare and intimidation.

b. Bus
· Florida v. Bostick: Not feeling free to leave simply because you want to make a scheduled departure is not a restriction on freedom.  The appropriate test is whether a reasonable innocent person would feel free to decline the officers’ requests or otherwise terminate the encounter (case-by-case, totality of circumstances).

· Dissent: There is no choice because if the person leaves, they could possibly be stranded.  Also, a reasonable person would believe that even with polite officers, they would have to cooperate before they could go on.
5. Not a detention:

· Asking to remove hands from pockets

· Tapping on window at stoplight

· Person sitting in car approached and asked to speak with (voluntarily restrict own freedom)

· Asking for ID

· The SC refuses to consider a person’s age, race and lack of experience when considering whether he has been detained.

· A 375 lb. Officer blocking the aisle does not mean you are not free to leave.

6.  Pursuit by Police

· Hodari: There will not be a seizure until: 

1. The suspect stops in response to the chase or to police orders; and

2. A reasonable person in the suspect’s position would believe that he was not free to leave once stopped.

· The issue in Hodari was a bad of cocaine the D tossed while running.  Prosecution: No seizure until caught up, so D had abandoned the cocaine and it could be introduced against him.  Defense: Seizure as soon as chase began, so the drugs were the fruit of a seizure made without PC.

· Holding:  Where a show of authority is made to a suspect, and the suspect does not yield, no seizure takes place.

· Dissent: Seizure can occur before the suspect has submitted, so long as there is a reasonable belief that he is not free to go.

· Significance:  In any situation where an officer says “freeze”, flashes lights, or announces baggage search and the D flees or tries to dispose of evidence, actions re admissible even though no PC to make stop or seizure.  

· Momentary hesitation and direct eye contact are not submission to a show of authority, and do not constitute a seizure.

  7.  What is “reasonable suspicion”?

· Terry: “Officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the person with whom he is dealing may be armed and presently dangerous.”

· Alabama v. White: Anonymous tips: The stop may be made with mere reasonable suspicion (less than PC).  Look to the totality of circumstances to determine whether the informant’s tip is reliable enough to give rise to reasonable suspicion.

· Police observation, expertise, and hearsay.

a. POLICE OBSERVATION:

1. High Crime Area (not enough to detain someone).

Adding…

· Race: not enough unless previous description of actual suspect.

· Evasion: Wardlow: “unprovoked flight” can be a factor with other suspicious activity (nervous, evasive behavior).  Running is reasonable suspicion, but walking away is not because this would evaporate the concept of consensual encounters.

· Being with other known criminals: not enough for reasonable suspicion/detention.

· If leaving or arriving at search premises, can be detained to investigate relation to the house.

· Suspicious activity is enough to detain.  Even if possible to hypothesize an innocent explanation, the test is whether there is reasonable suspicion of criminal activity.

       2.  Suspicion On Open Road

· Rodriguez: reasonable suspicion to stop a car on a “notorious route for alien smugglers” did not exist.

       3.  Profiles: List of characteristics compiled by a law  

enforcement agency, which have been found through experience to be common characteristics of those engaged in a certain type of criminal activity.

· Racial: “pretext stops”

· Sokolow: To determine reasonable suspicion, the court must require the agent to articulate the factors leading to that conclusion, but the fact that these factors may be set forth in a “profile” does not somehow detract from their evidentiary significance as seen by a trained agent.  Dissent: Profile formula use is risky.

b. EXPERTISE

c. HEARSAY

E.  Limited Searches for Police Protection Under the Terry Doctrine

1.  Minnesota v. Dickerson: When a frisk does occur, it must be limited to 

the search for weapons.  Terry only allows the search if the officer feels he or the public is in danger.  If an officer feels an object in a pat-down, but does not believe it is a weapon, he may not remove it from the clothing.  Such evidence will be suppressed.  The squeezing of the object was an expansion of the search in violation of the 4th Am.

2.  “Plain Touch” doctrine applies during a Terry frisk, allowing the 

officer to expand the search or seizure if during the limited weapon frisk, he feels what he believes he has PC to believe is a weapon, contraband or evidence.  The problem in Dickerson was the squeezing or the manipulation of the object that took it out of the realm of “plain touch”.

3.  The general doctrine of Terry, that 4th Amendment searches and 

seizures of limited intrusion may sometimes be justified on less than PC, has been dramatically extended to allow a search for weapons in an automobile’s passenger compartment, even though the suspect is no longer in the car.

· Michigan v. Long:  D had a hunting knife on the floor of the car.  After a pat-down, they searched the passenger compartment and found a pouch on the front seat with drugs in it.  (Not arrested, so Belton did not apply, no search incident to an arrest)  

~ May search compartment if:

1. Officers reasonably believe, based on “specific and articulable facts” that he is dangerous and may gain immediate control of weapons if these are in the car; and 

2. Officers look only in those parts of the passenger compartment where weapons might be placed or hidden.

~  In Long, the court reasoned that the D might have been 

able to break free and get the weapon, or get it once he was allowed to return to the car.  “Plain View” also applied.  Hunting knife was the fact that made the belief that he was dangerous justified.




~  Long will not apply if the stop is for a traffic violation.

~ Dissent: Passenger compartment search is much more 

intrusive and broad-sweeping than the limited pat-down.  “Might be placed or hidden” is not very limiting.

4.  Automatic Companion Rule: Can frisk a companion of an arrestee   

even if no risk of harm.  Ybarra: Cannot frisk a bar patron who happens to be present when police arrive with a valid search warrant.

5.  Protective Sweeps: quick and limited search of a premises, incident to 

an arrest and conducted to protect the safety of police officers and others.  Buie: Justified if reasonable suspicion of danger.  If the arrest is made outside the home, a protective sweep may be made of the home only if there are articulable facts that lead the officer to believe there is danger within.


F.  Brief and Limited Detentions: The Line Between “Stop” and “Arrest”

1. The stop must not be longer than necessary to fulfill its purpose (i.e., time it takes to write a ticket, etc.).

2. The stop must not be more intrusive than needed to verify or dispel the officer’s suspicions.  The “least intrusive means” are required.

· Royer: “Least intrusive means” are necessary.  In this case, the D was moved and illegally confined.  The dissent argues that the move made the detention less embarrassing and that retrieval of the luggage was “eminently reasonable”.

· Sharpe: “Least intrusive means” is qualified by a reasonableness test.  The test is not simply that less intrusive means were available, but that the officers acted unreasonably in failing to recognize or to pursue it.

3. The argument for prohibiting intrusive seizures is that they swallow the general rule that seizures are reasonable only if based upon PC.

4. Dunaway: Custodial Interrogation  = intrusive seizure that requires arrest 4th Am. safeguards.

5. On-scene fingerprinting may be sufficiently unintrusive that it falls within Terry.

G.  Detention of Property Under Terry

1. Detention of mail could at some point become an unreasonable seizure, but not if the investigation is conducted promptly and diligently.

2. Reasonable suspicion is not enough to support a lengthy detention of luggage.  The officers had not diligently pursued the investigation.  The decision can rest on whether the D’s liberty interest is impaired by the detention (missing a flight, etc.).

H.  Limited Searches for Evidence by Officers Under Terry
1. Arizona v. Hicks: PC is required for even a cursory search.  Court unwilling to extend power when not plain view or full-blown search.  Dissent: Cursory inspection of the object to verify a reasonable and articulable suspicion is allowed.

2. A magistrate may not issue a warrant to conduct a cursory search because a warrant cannot be issued in the absence of PC.

Search Incident To Arrest:
Pre-1969: Warrantless search allowed incident to arrest of entire premises considered to be in the possession or under the control of the person arrested.
I.  Chimel v. California  (SC 1969)

· Officers came to home of D suspected of coin shop robbery with an arrest warrant.  After arresting, the officers conducted a full-blown search of the home with the wife present and recovered some of the stolen coins.

· The search was invalid because it was unreasonably widespread.  The portion of the premises outside the D’s immediate control could not be warrantlessly searched incident to arrest.

· “Grab Rule” – “within the immediate control is construed to mean the area from within which he might gain possession or control of a weapon or destructible evidence.

· Dissent: Should be allowed a full-blown search because the D’s confederates may go in and destroy evidence while the police are getting the search warrant.  This is an exigent circumstances argument. 

· Expansive reading of Chimel: Even if ran out of house just before the arrest, can search the house because it was in his grab or wingspan just shortly before the arrest.

J.  Chadwick: A search is not incident to arrest if it is “remote in time or 

place from the arrest”.  Footlocker case – still expect privacy even though arrested.

K.  Perea: Officers cannot simulate the circumstances for a search incident 

      to arrest by bringing the item they wish to search within the reach of  

      the person arrested.

L.  Washington v. Chrisman: Arrest teen and go to his home to get his ID 

where they find pot and LSD.  Majority says right to stay with him to monitor the arrested person.  Dissent: Officer did not enter the room to protect himself or monitor the arrestee, so invalid.

M.  If a protective sweep incident to arrest, may go beyond the spatial 

      limitations of Chimel.

N.  The search incident to arrest must be simultaneous to the arrest or 

      shortly thereafter.

O.  Search of the Person Incident to Arrest

1. U.S. v. Robinson (SC 1973): The court allowed the incident-to-arrest exception to apply to the search of a person of a driver who was stopped on suspicion of driving with a revoked license (minor offense).

· A body search is allowable in any situation in which a “full-custody” arrest occurs (decision of police department where to set the standard).  “Reasonable” under 4th Am.

· Rationale: Police protection.  Do not have to show potential harm or likelihood of destruction of evidence.

· Vehicle may not be searched.

· Concurring: Privacy interest diminished once arrested.

· Dissent: Using arrest as pretext to search.

2. Gustafson: Decision left up to the police officer as to whether to search or not.

P.  Arrest Power Rule Applied to Automobiles

1. New York v. Belton (SC 1981): BRIGHTLINE RULE: When police have made a lawful custodial arrest of the occupant of a vehicle, they may search the contents of the car’s entire passenger compartment and the contents of any containers. (Cannot search trunk or under the hood).

· Dissent: The interior of the car is not ALWAYS with in the immediate control of the arrestee.

· Applies to custodial arrests only.  Knowles: Where an officer makes a traffic stop and merely writes a traffic ticket, she may not search incident to ticket-writing even if under local law the officer could have made an arrest.

Q.  Pretextual Stops and Arrests

1. Detention on minor offenses should not be used as a pretext to search for evidence for a greater offense.

2. Some say that if the investigation does not proceed beyond the scope allowed for that offense, “reasonableness” is met.

3. Entertaining a subjective intention to question about other offenses is acceptable and does not violate the constitution.  Dissent: Danger of subjective intent being allowed because almost every person arrested is not blameless.

4. The proper inquiry is whether a reasonable officer would have made the seizure in the absence of illegitimate motivation. = “Could Have” test.  Prevents abuse and look into subjective intent.

R.  Plain View and Plain Touch Seizures

1. Coolridge: If officers have a right to be in a particular place and come upon evidence that they have PC to believe is subject to seizure, they may seize it.  The right to be in the place is pursuant to a warrant or an exception to the warrant requirement.

· Cannot seize 2 cars in driveway of D in course of arresting.  Cannot use PVD to conduct a general exploratory search.  The evidence must be immediately apparent, and the discovery must be inadvertent.  All these factors make getting a warrant inconvenient.

2. Horton v. California (SC 1990):  Three requirements for PVD to apply to warrantless seizures:

1. Legally on premises.

2. Incriminating nature must be apparent.

3. Lawful right of access to object (ex. seeing pot through window does not allow PVD seizure).

· Horton eliminates the inadvertent requirement, simply must be within the area and duration of the warrant.

3. Arizona v. Hicks (SC 1987): An officer must have PC to seize an item in plain view during the course of legal activity.

4. Plain Touch: Prosecution: As long as officer acting legally, can seize if come upon it.  Defense: More intrusive than plain view and touch less reliable of PC than sight.

S.  Automobiles and Other Movable Objects

1.   The Automobile Exception: Police may search an automobile without 

      a warrant, so long as they have PC to believe it contains evidence of   

 criminal activity.

2. The Carroll Doctrine: When a police officer stops a car and needs to 

search the car in order to preserve evidence (because the car can quickly be driven out of the jurisdiction and evidence destroyed = exigent circumstances), they may search the car without a warrant even though no arrest has been made.

· If one officer guards the car while the other gets the warrant, the exigent circumstance is lost and the automobile exception crumbles.

3. Chambers: If a car is searched at the station, the search is valid despite the fact that since the car was in possession of officers, a warrant could have been procured without endangering the preservation of evidence.

· Rationale: Could seize because of evidence destruction rationale and once seized, little difference between immediate search without warrant and immobilization until get warrant.

4. The SC reversed in 1999 the notion that if officers have PC before finding a car, need a warrant to search because had plenty of time to get the warrant.  Most states still require exigent circumstances or warrant to search in such cases.

5. Seizing a car for forfeiture purposes = fruits of crime.

6. Cars are less protected than houses because of a diminished expectation of privacy (can see everything inside of a car except for trunk), government regulation of cars more stringent, and movability.

7. Motor Homes: No warrant required unless immobilized and hooked up to utilities.

8. Cab: Can search passenger compartment if PC to search trunk – wingspan argument.

9. Movable property: Inside and Outside of automobiles: 

· California v. Acevedo: If police have PC to believe that a container contains contraband, they may wait until the container is in the car, stop the car, and seize and open the container, all without a warrant.  No distinction between if PC to entire car or if to container only.

· Sanders overruled: If no warrant or exigent circumstances, container in car (even if PC) cannot be searched. – OVERRULED.

T.  EXIGENT CIRCUMSTANCES

1. Exception to the warrant requirement, although still need PC.

· Suspect may opportunity to flee, to arm himself, or to destroy evidence.

· Automobiles: PC; Dwellings: PC plus articulated exigent circumstances (because of the presumption of great impropriety to search without a warrant).

· Impermissibly created exigency is a concern.

· Consider the prior opportunity to obtain a warrant and the ability to get telephone warrants in some cases.

· Arson – may enter to extinguish fire and to investigate for a reasonable time thereafter.

2. ARRESTS

· HOT PURSUIT: 

· If a robber enters 1 of 5 houses, cannot search all 5 because although hot pursuit, no PC for all 5.

· Petty thefts (ham) and misdemeanors: cannot search even with PC unless the suspect knows he is being chased.  Welsh: No search if suspect is unaware he is being pursued.

· NO HOT PURSUIT:

· If walk by house and smell pot, need warrant.

· To determine if exigent circumstances justify warrantless entry, consider Dorman factors:

1. gravity or violent nature of offense?

2. is suspect “reasonably believed to be armed”?

3. PC?

4. strong reason to believe suspect is in premises being entered?

5. likelihood of suspect escaping?

6. peaceful circumstances of the entry?

3.  SEARCH

· RISK OF DESTRUCTION OF EVIDENCE:

· MacDonald: narcotics trafficking is a grave offense and an “urgent need” to search existed.  State argues that the police were “present” b/c house was bugged and heard crime being prepared and committed.  Dissent: “urgent need” created by officers – created the pretext or exigent circumstances – police can “rouse” suspects out and then arrest.

· Protective searches cannot be conducted for drugs, especially when arrest is 40-50 feet from the apartment and even if someone is inside, there is no danger.

4.  Public Safety – Community Caretaker Doctrine


U.  Administrative Searches

1. For enforcing school discipline, public safety, and administrative efficiency.

Balancing of interests under reasonableness analysis: need for a particular search against the degree of invasion upon personal rights which the search entails.

· Safety inspections of homes are allowed if PC or if in compliance with some reasonable administrative inspection scheme.

· Businesses: No reasonable expectation of privacy and complex regulatory concerns that the business is safely and properly conducted.  Risk: arbitrary use of official power.

· Burger: Closely-regulated businesses: Warrantless inspection ok if: 1. substantial government interest, 2. search necessary to further regulatory scheme, 3. inspection program must be adequate substitute for the warrant.

· Surprise is often necessary.

· Law enforcement conducting or present at administrative searches could indicate pretext search.

V.  Search of Individuals Pursuant to Special Needs

1. School students and Government officials: PC requirement would be deleterious to state interest, and reasonable suspicion standard is appropriate for balance between state and individual interests.

STD: Particularized or Reasonable Suspicion (individual suspicion)

· If not on school grounds, PC needed.

· If an officer is hired by school, can perform search.

· School must make a showing of problems at the school before searches are allowed.

· School – protective searches are allowed; Univ. level – need prior notice.

· Teachers: SP NEED b/c ability to keep order and provide good learning environment is important.

2. Drug Testing

· Why is a drug test a search?

1. Real expectation of privacy in bodily fluids – info. can be revealed as to medical conditions, etc.

2. Procedure is invasive.  Need notice and discrete collection for special needs searches.

· Vernonia: All student athletes must submit a drug test.

· “Special needs”:

· Should be articulated as non-law enforcement related concerns, such as health of students, keeping the environment free of drugs.

· “Custodian of students”/parental role (not law enforcement).

· Parents can search their children.

· Any findings are not turned over to law enforcement.  The result of the search can be to prevent violations of the law, but the “special need” cannot be this.

· To run for office in Ga., had to submit urine sample under SP NEEDS.

3. AIDS Testing

· Upheld as SP NEEDS for prisoners of sex-related offenses

W.  Roadblocks and Suspicionless Seizures

1. Policy of Rules: To limit the discretion of police officers.  Roadblocks are not tolerated if used as pretexts.

2. Mixed-Motive Roadblocks – safety and drug-testing.  Courts are split as to whether or not to allow mixed motive roadblocks even if there is one legal reason.

3. Prouse: Officers may not have the discretion to stop one suspicionless motorist for license and registration, but may do so for everyone at a roadblock.

4. Sitz: The stop must be at a safe place, with minimum inconvenience for the driver, there must be space to pull the vehicle off the road, etc.

5. Suspicionless stops at permanent checkpoints (because do not surprise people) to stop the flow of illegal aliens is acceptable.  Strip searches, body cavity searches, artificial leg searches, etc. are not allowed unless there is individualized suspicion.

6. Mail is protected from search except that mail from overseas can be opened with reasonable suspicion.

7. Courts do not require officers to use the least intrusive means.  Now, do require least intrusive means until reasonable suspicion is established.

8. Pretextual roadblocks are a violation of the 4th Am. – could stop everyone on the roads under these fake roadblocks.

9. Roadblocks on roads into high crime areas are ok if weapon violence and health problems due to drugs.

10. If a motorist makes a U-turn as approaching a roadblock, courts are split as to whether this creates reasonable suspicion or not. (may establish RS even if the roadblock is unconstitutional).

11. Border Searches:

a. Roving patrol may make a stop to ask questions without PC, but if searching, must have reasonable suspicion.

b. Diminished expectation of privacy when crossing the border.

c. Non-routine searches (drilling holes in boat, alimentary canal search) – need individualized suspicion.

d. Search of passenger leaving U.S. also may not require reasonable suspicion.

X.  Inventory Searches

1. Police must inventory the contents of automobiles and other containers being held in their custody.  The purpose is to protect the suspect’s property while in custody, to protect police against claims of lost or stolen property, and to protect the police and the public from potential danger.

2. Policeman in accident and fellow officer went to search car for revolver – “caretaker function”.  Found murder evidence, which was admitted because plain view and had a right to be there under caretaker function.

3. Inventory searches that uncover incriminating evidence – the evidence must be in plain view.

4. Inventory search of police bag at stationhouse is less intrusive and embarrassing than a search on the street, and therefore, was accepted in Lafayette.  The standard is what the police regulations allow as far as discretion is concerned.

5. There must be a CLEAR POLICE REGULATION.  If search goes outside the scope of the police regulations, the defense wins.

Y.  Consent Searches

1. Exception to the need for warrant or PC:

· Considerations:

~ Whether the consent is voluntary: totality of circumstances, fact-intensive test.

~ What is the scope of the consent?  When does withdrawal of consent occur?

~ Who can consent to search mutual properties?  Relationship?

~ Apparent Authority Doctrine:

1. Legal, or

2. Illegal and Exclusionary Rule applies.

2. Voluntary Consent

· Advised of right to refuse to give consent – Should it be required as Miranda warnings are?

· If in custody and not advised of right to refuse consent, consent is still valid.  Custody does not necessarily mean consent is involuntary.

· The right to be told about refusal of consent is not a trial right, but a broad right not guaranteed by the 4th Am.

· Totality of circumstances – To determine whether consent is voluntarily obtained: Gonzalez-Basulto:

1. Voluntariness of custodial status

2. Presence of coercive police procedures

3. D’s cooperation with police

4. D’s awareness of right to refuse consent

5. D’s education and intelligence

6. D’s belief that no evidence will be found 

· If given M warnings, but not 4th Am. rights, still consensual search.

· If not given M warnings, state cannot bring advised of rt. to refuse consent defense. (some cts say this).

· Argument that no one would consent to such a search rarely works.

· If drugged, in the hospital or mentally ill, even a reasonable reliance by officers will not make the consent voluntary.

· Attitudes toward authority cannot be used to show no consent, but age, gender, etc. can be used.

· If officers lie about having a search warrant, consent is not valid and the burden is on the prosecution to prove that it was otherwise valid.

· If threaten to just go get a warrant if they say no, coercion without PC.  In Ca., any threat is coercion.

· If police asks to search and person simply steps aside, most courts want more proof of consent.

· Ha./Mo.: “Knock and Talk”: Mom gives consent to search for minor child – allowed.  If mom acts suspicious and agrees to let them get a warrant, mom is acting as agent of police.  In Wash., “Knock and Talk” requires an admonition of the right to refuse consent.

· Marshall: A real consent search is not a search because you are not giving up any expectation of privacy.

· Some cases have put a duty upon officers to do some investigations before conducting searches…questions, etc.

3. Scope of Consent

· Standard of objective reasonableness.

· Jimeno: A paper bag is searchable, but a locked suitcase or a trunk are not.

· Recent cases allow broad scope such as breaking down wooden barricades, etc.

4. Withdrawing Consent

· If says can search house, but then says not bathroom, allowed so long as search is not complete and incriminating evidence has not been found.

· If acts nervous, PC established and consent no longer needed = prosecution argument – most courts reject.  Need independent evidence of suspicion from withdrawal of consent behavior.

5. Third Party Consent

· 1. Who can give valid consent?

2.  Apparent Authority?

· Some Courts: A nonconsenting spouse must overcome a presumption of joint control by showing that the consenting spouse was denied access to the particular area searched.

· Property notions reappear…if jointly owned, consent is valid.

· If has access but not spouse, consent is valid under A of R theory.

· If officers know that your friend let the backpack at your house, the courts are split as to whether consent can be given.  Some courts say can consent if left at your house.  Others say there is no actual authority, especially if zipped up or stored in the garage.

· In re Johnson: Victim kidnapped for 4 days could not give consent to search.

· Parents can consent to searches of minor kids’ rooms if: have control over the entire premises, some courts say do not have to have mutual access.  Ca. and Ill. say no consent when part of the premises are exclusively reserved for the child.

· Normally, children cannot consent to search of parent’s home.

· Landlord/Tenant: Landlords and hotel managers who have keys cannot just let police in, but can call the tenant and tell coming or ask maids going into the rooms.

· Employer/employee: Not the same expectation of privacy in office as in home, especially if in plain view.  If going through desk drawers, may be a different story.

Z.  Searches By Private Individuals, Wiretaps

1.  Searches by individuals are not covered by the Fourth Amendment, so 

cannot bar the government from using the evidence.  Counterargument: Use of stolen evidence is not fair and suppression is not a big deal because such cases of private citizen theft and government use are rare.

2. Government endorsement and access to private actions may implicate the 4th Am.

3. Jacobsen: Federal Express and cocaine case.  Employees not covered by Fourth Amendment and government did not exceed the bounds of a private search.  No expectation of privacy in the package either.

4. Wiretapping:

· Olmstead: Messages through telephone wires were not within the 4th Am. protection.

· conversations not seizable b/c not places or things.

· no physical trespass.

· same rationale for eavesdropping.

· Katz: overrules Olmstead.

·  Silverman – abandoning property notions and saying wiretapping is a 4th Am. violation.

· “Bugged Agent” is not eavesdropping and no 4th Am. violation. – Lee and Lopez
· “Unbugged Agent” – no 4th Am. violation because D invited him into home and the agent did not hear or see anything that was not intended by D as part of his illegal business. (Lewis and Hoffa – invited, so waiver of protection).  Agent cannot commit any acts beyond the scope of the business for which he has been invited into the home (Gouled). 

· Berger: Cannot have statutes allowing eavesdropping with unlimited scope and duration. 

· Title III of the Crime Control Act: Issuance of warrant required for electronic surveillance in certain situations – need specificity, inventory requirements

· Evidence from foreign officials is admissible even if 4th Am. violation unless “shocks the conscious”.

VI.  The Exclusionary Rule

A.  Function: Evidence obtained by violating the D’s constitutional rights may not 

be introduced by the prosecution, at least for the purpose of providing direct proof of the D’s guilt.


B.  Weeks: Exclusionary Rule established:

· Only effective means of protecting Fourth Amendment rights.

· Interest in judicial integrity requires that the courts not sanction illegal seizures by admitting the fruits of illegality into evidence.

· Exercise of supervisory powers over the federal courts by the SC.

C.  Wolf: The remedy of the exclusionary rule is not binding upon the states under 

the incorporation doctrine.  Prosecution in a state court for a state crime does not invoke the exclusionary rule due to the 14th Amendment.

· Most states do not follow Weeks.

D.  Mapp v. Ohio: Overrules Wolf: Exclusionary Rule is binding upon the states 

because there was an overall trend to exclude by the states.  The reasons for exclusion included:

1. To deter 4th Am. violations by police officers

2. Judicial integrity: do not want to dirty the courts by using illegally seized evidence to convict people.  The end should justify the means, and convicting criminals by the government committing crimes is appalling.

3.  TODAY: The reason is said to be purely deterrence, not judicial integrity.

· A violation of state law does not necessarily lead to exclusion – it must be a 4th Amendment or constitutional violation.

· Violation of a particular state’s laws, if the state provides more protection than the 4th Amendment, may be admitted in federal courts.

 
   E.  Procedural Facets of the Exclusionary Rule

1. Motions to Return Property/Evidence

2. Motions to Suppress Evidence

· Pre-trial motions so jury does not hear or see.

- The burden is on the prosecution if there is no search warrant.

- If there is a warrant, there is a presumption of validity and the D has the 

   burden to show invalid (no PC, etc.)

- If PC on the face, but client claims innocent, make a motion for identity  

  of the informant.  If an informant lies, police officer must know that the  

  3rd party was lying b/c the object is deterrence of officer violations.

- Deliberate falsehood or reckless disregard for the truth is enough to 

  prove warrant insufficient, but N or innocent mistake may not be  

  sufficient.

- If D can prove that the evidence in the warrant is false, the misstatement  

  is not material if PC would exist even without the misstatement.


F.  Standing

1. The moving party’s relationship to the search and seizure that is challenged.

2. Jones: Anyone “legitimately on the premises where a search occurs has standing to challenge its legality”.  Automatic Standing Doctrine rejected by SC as a legal contradiction.  Officers would be arguing no possession at pre-trial hearings to establish a lack of standing, and possession at trial.

3. Alderman: Suppression of the product of a 4th Am. search violation can be successfully urged only by those whose rights have been violated by the search itself, not by those who are aggrieved solely by the introduction of the damaging evidence.  Coconspirators and codefendants have no special standing. 

4. Rakas: The fact that they were “legitimately on the premises” in the sense that they were in the car with the permission of its owner is not determinative of whether they had a legitimate expectation of privacy in the particular area of the automobile searched.

5. Catch-22 of Standing: Have to basically admit to the crime to get standing to litigate an illegal search or seizure.  Need to prove possession.  Solutions: 

· Anyone charged with a crime gets automatic standing (Ca. – as a deterrent to officer abuse)

· Admit the evidence of possession at pre-trial hearings to determine standing, but not at the trial itself.

6. Rawlings: Ownership of drugs is not enough to confer standing.  The D had no expectation of privacy in the purse where the drugs were found.

7. If you are an invitee in a house bagging cocaine there, you have no standing even though you have a right to be there.

8. Daytime visitors have to reasonable expectation of privacy, and therefore, no standing.  Overnight guests do have a legitimate expectation of privacy.

· House: Factors:

· Ownership/Invitee

· Long-term Relationship

· Overnight v. Day

· An owner who is not present when the search happens has standing: property notions reappear.

9. Illegally seized evidence against the D from a third party not before the court: SC said that the courts could not use a supervisory role to exclude such evidence.

10. A cost/benefit analysis is often applied: interest in prosecuting the crime v. violation of individual rights.

11. The SC today seems to think that law enforcement officers need to violate the strict Constitution occasionally.

12. Cars: 

· A person who is not the owner may have standing as to any seizure, but not as to any search (no legitimate expectation of privacy).  Anything illegal found would not be a “fruit” of that illegal seizure.  Ex. if call person a cab and they leave, the contraband would still be found.

· 2 issues: illegal stop and illegal search.

· Some courts do say that the evidence is a fruit of the illegal detention and should be excluded – of there had not been an infringement of liberty, there would not have been a discovery of contraband.

· Courts are split as to whether someone who borrows a car has standing.

· If the owner is a passenger, the driver has no standing.  Some courts do say the driver has standing if some element of control.

· There are no privacy rights in a rental car unless your name is on the K.  If you keep it beyond the time in the K, no privacy rights.

· If you place counterfeit money in a friend’s car

· Prosecution: No standing, abandonment, so no expectation of privacy.

· Defense: No abandonment.

G.  Fruits of the Poisonous Tree, Attenuation and Inevitable Discovery

1. Issues

· Was this a fruit of the primary violation?

· Was it so attenuated that the taint is dissipated?

· Is there an independent source of evidence of a violation?

· 2 searches: An illegal one and a legal one (hypothetical legal channel were it not for the illegal channel).

· Inevitable discovery?

2. The question is whether there is sufficient connection between the proffered evidence and the illegal search or seizure to justify exclusion.  The D will say there is a direct link, and the government will say the link is too attenuated.

3. Brown v. Illinois: The confessions were tainted fruit of an illegal arrest.  The giving of Miranda warnings are only one factor of a legal arrest, and cannot alone purge the taint of an illegal arrest.

Factors to determine taint:

· Wrongful intent to obtain new evidence.

· No significant intervening acts between the evidence and the illegal arrests.

· Belief by the D of the first statement/confession’s admissibility.

· Lack of free will.

       Dissent:  If good faith, officers should be allowed to admit evidence.

4. Waiver and confession 6 hours after illegal arrest is still direct connection, and therefore, confession tainted.

5. Attenuated if spontaneous statements, no argument that involuntary, no flagrant police misconduct.

6. Payton violation can still render statements made in legal custody untainted.

7. Standing does come into play – If you do not have standing, you cannot use the “fruits of the poisonous tree”/tainted evidence argument to exclude evidence.

8. INDEPENDENT SOURCE DOCTRINE: Allows the introduction of evidence discovered initially during an unlawful search if the evidence is discovered later through a source that is untainted by the initial illegality.

· Segura: Since the officers already knew prior to the illegal entry enough to obtain a search warrant, they had an independent source of evidence had they staked out the place, gotten a warrant, and then seized the very same evidence.  DISSENT: The doctrine should not apply if exigent circumstances would have allowed the seizure anyway.

· Murray: So long as the officers could have gotten a valid warrant, they had an “independent source” of evidence.  To exclude would put the police and society in a worse position than if no violation had occurred.  DISSENT: Gives police a strong incentive to make warrantless entries.

· Mixed Warrant Applications: A search warrant procured in part on the basis of illegally obtained information will still support a search if the untainted information supporting the warrant, considered alone, is sufficient to establish PC.

9. INEVITABLE DISCOVERY/”HYPOTHETICAL INDEPENDENT SOURCE” EXCEPTION:  The government must show that the illegally obtained evidence would have been discovered through legitimate means independent of the official misconduct.

· One step removed from the independent source evidence because not actually discovered, only hypothetically possible to discover.

· Clear and convincing evidence standard for the government.

· Primary v. Derivative evidence distinction: condition of the body v. confession that led to the body.  Primary allowed in, derived excluded.

10. Courts are reluctant to suppress testimony from a live witness which is alleged to be the result of an illegal search or arrest.

· Ceccolini: Flower shop friend: because there is no direct link between the illegality and the witness.  If there is an egregious connection, the testimony may be suppressed.

11.  General rule: Exclusionary rule does not apply outside the criminal   

trial context.  Exceptions: forfeiture proceedings and deportation  

hearings.

12.  If a witness opens the door to evidence (through direct or clever CX),  

       can use it to impeach him and the exclusionary rule will not apply.

13.  If evidence is seized with the specific intent to increase the sentence,  

 it is excluded.

14.  Usually can be included to show that the D is not a first time offender.

15.  If it is to jack up the amount found and thereby increase the sentence,  

 the issues goes to a judge and not a jury.

16.  Illegally seized evidence may be used to show a violation of  

probation.  Some courts say only if the officers intentionally were  

looking for a probation violation, then suppress (deterrent rationale).  

If discover it in the usual drug patrol, then admit it.      


H.  Good Faith Exception

1. Not an absolute exception, but there is a “good faith” exception for searches conducted pursuant to a warrant that is later found to be invalid.

2. Leon: The exclusionary rule has been modified so as not to bar the use in the prosecution’s case-in-chief of evidence obtained by officers acting in reasonable reliance on a search warrant issued by a detached and neutral magistrate but ultimately found to be unsupported by probable cause.

· Cost/Benefit Analysis: Costs = social costs = some guilty Ds might go free.  Benefits = Deterrent effects on police and magistrates (not major effects though)

· Courts should look to the 4th Am. issues before turning to the good faith issues.

· Magistrate made the error and cannot be deterred by the exclusionary rule, so why does the good faith exception apply?

· The test is whether at the time of the conduct, reasonable minds could have differed as to whether the officer was acting lawfully.

· If excluding would not deter police officers, no judicial integrity is compromised.

· If police knows the affidavit on which the warrant is based is false or recklessly disregards its truth or falsity, there is no reasonable reliance on the warrant.  Also, if the affidavit is inadequate or the warrant is facially deficient, there is no reasonable reliance on its validity.

· A rubber-stamping judge who does not engage in his judicial role – the good faith exception will not apply.  If a magistrate knows there is no PC, there is a lack of good faith.

3. Mass. v. Sheppard: A warrant describing drugs rather than murder evidence could still be reasonably relied upon b/c the underlying affidavit correctly described the items to be searched.

4. DISSENTS: Reject deterrence and cost/benefit analysis.  Believe that the 4th Am. restrains all the powers of the government, so no need for the good faith exception.  Gates totality of circumstances test (fair probability) for PC overlaps completely with the good faith standard.  If fair probability is not met, how can an officer reasonably rely on it?

5. If a reliable informant says he was in a house 3 days earlier and saw marijuana, could be bare bones, but also could be sufficient because he was reliable and actually in the house, etc.

6. Buck: Catch-all clause on a search warrant is insufficient.  A good faith exception will apply, however, because officers cannot anticipate such a holding of the Court.

7. Illinois v. Krull: If an officer know a statute is unconstitutional (really out there/facially unconstitutional), the reliance on that statute is not objectively reasonable, and the good faith exception will not apply.
8. Arizona v. Evans: A computer error indicated that there was a warrant for a arrest.  The court said that the evidence is admissible since exclusion of the evidence would not deter computer recording employees from future errors.
9. If one officer tells another to arrest, the arresting officer does not have to go to the magistrate and may rely on the other officer.  If there is a search and seizure hearing later, and no PC is found, the evidence will  be excluded.
10.  If officers make good faith efforts either in clerical work or out on the 
beat (even if these are actually pretext stops – the extreme CTS will  

go to), the evidence is admitted.
11.  If police make a good faith mistake as to the law, the evidence may be 
admitted or excluded – the courts are split (U-turn v. plastic 

windshield law).   Remember that for citizens it is no defense to say  

that they did not know it was against the law. 

12.  If an officer makes a stop based on old law, the officers are acting in  

 good faith and the person litigating the case will not get the benefit of 

 exclusion.  So why litigate to benefit future criminals?

13.  Some alternatives to exclusion are tort, criminal or administrative 

 remedies against police officers – the notion is a discount on sentence.

VII.  The Privilege Against Compelled Self-Incrimination 


A.  The Fifth Amendment

No person shall be compelled in any criminal case to be a witness against himself.

B.  The Cruel Trilemma

1. If one does not speak, they will be held in contempt of court.

2. If one lies, they will be guilty of perjury.

3. If one tells the truth, they will be convicted.

* This trilemma does not apply to police investigation*

C.   Protection of the Innocent

D.   Deter Perjury

F.   Unreliability of Coerced Statements

G.   Preference for Accusatorial System

H.   Fair State-Individual Balance

 I.   Preservation of Official Morality

 J.   Privacy Rationale

K.   First Amendment Rationale

L.   Scope of Privilege

· May apply in non-criminal and quasi-criminal proceedings

· No Fifth Amendment protection against use in proceedings other than criminal (ex. civil).

· The issue is whether a proceeding is criminal or not, based upon whether penalty or private retribution, etc.

· Granting immunity to compel testimony is useless if there is a fear of foreign prosecution in which the statements may be used.

 M.  What is Compulsion?

1. Protection against self-incrimination only if it is compelled by the government.

2. Contempt power is the classic form of compulsion because imposes substantial punishment on the witness who is exercising right to remain silent.

3. State-imposed sanctions: Lefkowitz: A waiver secured under threat of substantial economic sanction cannot be termed voluntary and is compelled.  If answers would not incriminate him in a criminal proceeding, there is no compulsion.

4. Admission of draft status to apply for financial aid is not compulsion.  Dissent: 5th Am. privilege against self-incrimination extends to every means of government gathering.

5. THE GRIFFIN RULE: Adverse comment to the jury, either by judge or the prosecutor, on the D’s election not to testify constitutes punishment for the invocation of silence, which is tantamount to compulsion, and violates the 5th Am.  But is the prosecutor simply commenting on the totality of the evidence in the case?

6. Courts are split as to whether a D’s refusal to testify at one trial can be used against him at a second trial.

7. Adverse inferences may be drawn as a result of a party refusing to testify.  Courts are split as to whether this is true for non-party witnesses.

  N.  To Whom Does the Privilege Belong?

1. Personal and belongs only to the person who is himself incriminated by his own testimony.

2. An attorney may not claim the privilege on the ground that his testimony may incriminate his client.  No violation of privacy interest; proper acquisition of evidence b/c did not involve testimonial self-incrimination.

3. Collective entities distinct from natural individual cannot enjoy the 5th Am. privilege.

  O.  What is Protected by the Privilege?

1. Information other than what a “witness” would provide is not protected.

2. Schmerber: Involuntary blood tests did not violate the 5th Am. right against self-incrimination because that Am. protects only against compulsion to give “testimonial or communicative” evidence.  Dissent: “Communicative” because blood tests are revealing.

3. No compulsion to force a suspect to stand in a line-up or to supply handwriting samples.  Dissent: Forcing the person to supply proof of his own crime.

4. Line between testimonial and non-testimonial evidence: Slurred speech in a sobriety test is non-testimonial – physical properties of sound are not testimonial.

5. Compelling a person’s signature on bank consent form to release bank records is not testimonial since there was no assertion that the records did or did not exist.  To be testimonial, must be an express or implied assertion of fact which can be true or false – otherwise, no cruel trilemma presented.

6. DOCUMENTS:

i. Boyd: A subpoena of one’s private books and papers violates the 5th Am. when their content is incriminating.

ii. Fisher: The 5th Am. privilege cannot be asserted to prevent the government from obtaining evidence from third parties.

1. In some circumstances, a person may properly refuse to respond to a subpoena because of the tendency of the response to incriminate – the 5th Amendment does not, however, protect the contents of documents that are voluntarily prepared.

iii. Andresen: Use of D business records seized pursuant to 

   a valid warrant does not violate 5th Am.

iv. Will the jury nevertheless use the production of documents to show that the person is in control?

v. Braswell:  Business entities are generally not entitled to 5th Am. protection, and the collective entity rule applies when the corporation has a sole shareholder.
vi. A custodian agent: the collective entity rule does not require the giving of oral testimony by the custodian.
vii. INCRIMINATED BECAUSE SHOWING:
1. The existence of the records.

2.  Control or custody of the records.
3. Authenticity of records.
viii. Arguments to compel production of records even if privacy defense:

1. There is a government interest, and the government is already regulating the particular area.  The regulation is required for the business to operate.  The required regulation is for non-criminal, administrative reasons, health and safety, etc.

2.  “Foregone conclusion”: The government already knows they exist, there is control, and authenticity through independent evidence.  If there is no basis in the beginning, then it is equivalent to a general search warrant.
3. Cannot concoct a criminal required records law to get the information needed.  May grant immunity for the act of production, but not the content (content is not protected by the 5th Am., only the 4th Am. protects privacy interests).  The prosecution does not want to grant such immunity b/c it is hard for the prosecution to show that the content is not linked to conduct which produced the information and for which immunity was granted.
ix. The collective entity rule is relied upon to find the 5th Am. inapplicable to an act of production of a child.

x. Diaries: Protected by the 5th Am. because want to protect the right to develop one’s own personality, opinions, feelings, and experiences.  Balance the intrusion against the value of the evidence.
Confessions and Due Process

Miranda v. Arizona and Fifth Amendment Limitations on Confessions

The Deconstitutionalization of Miranda v. Arizona
Definition of Custody and Interrogation for Miranda Purposes

Waiver of Miranda Rights

Confessions and the Sixth Amendment Right to Counsel

Identifications and the Right to Counsel

Due Process Limitations on Identification Evidence

ENTRAPMENT 

