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             Professor Dolkart

EMPLOYMENT LAW

I.  Fairness and Efficiency: Employment at Will and Beyond [3-29; 40-49; 63-80; Supp. 1-20; First 4 Pages 

    of Notes]

II.  Individual Employment Contracts

The contracts are formal and written for a fixed term, typically from one to five years.

They are typically secured for higher-level management and workers with valuable skills.  Damages for breach are typically limited to salary or other compensation.  Specific performance is rarely awarded.  Given the inadequacy of a damage remedy for an employer, however, courts often prohibit employees from working for a competitor for the duration of the contract.  But generally, Ks are disadvantageous to employers because it is difficult to show damages – that one person affects the bottom line, foreseeablility, employee has few assets, specific performance or forcing the employee to work is against the anti-slavery sentiment of the Constitution. 

A. Breach of Contracts of Employment for a Term

1.  Central Alaska Broadcasting, Inc. v. Bracale Alaska 1981

Bracale had a K with CAB as general manager.  His authority was subject to the supervision and control of the Board.  Bracale refused to obey the orders of the Board to fire an employee.

The court rejects Bracale’s argument, relying on the Restatement (Second) of Agency, which states that “unless otherwise agreed, an agent is subject to a duty to obey all reasonable directions in regard to the manner of performing a service that he has contracted to perform.”  Only a material breach of the contract warrants termination (otherwise can only get damages, although often not ascertainable and employer gets no real remedy).  Willful disobedience of a reasonable order (INSUBORDINATION) justifies discharge (per se material breach as a matter of law).

· Contingencies in a K can limit what is a material breach.

· Any insubordination, no matter how small the harm, is a per se material breach.

· CT states that subordination is at the heart of an employment contract because insubordination undermines employer confidence.

· If the contract is for a stated term, the employee cannot be discharged during that period unless there is a breach or contingencies.

· Substantial performance and material breach are converses of one another.

· Fabricating a claim of insubordination: advise v. orders.

· An employer is not required to handle every breach identically, although failing to do so may undercut the materiality of the breach.

2. A Distinction Between Two Types of Insubordination

a. Willful, But Nondefiant Disregard

b. Disobedience Accompanied With an Element of Insubordination

Should both types of insubordination be considered per se material breaches?

3. Reasonableness of Orders

· Unreasonable if impossible or violates the law.

· Jury question.

4. Obligations Owed by the Employee to the Employer

a. Duty of Obedience/Subordination

b. Duty of Competent Performance – factual question for a jury.

c. Duty of Loyalty – higher ups have higher duty; duty not the steal, sue employer for defamation, etc.

5. After-Acquired Evidence

Can this evidence provide a permissible reason for termination even the employer initially relied on an impermissible reason?  The Supreme Court held that the evidence can only be used to award damages (injunctive relief, attorneys fees, back pay only up to the time the after-acquired evidence was found, etc.)

6. Rudman v. Cowles Communications, Inc. (N.Y. 1972)

Rudman claims that he was employed by contract to perform executive and administrative functions subject to the supervision of senior executives only.  Since the orders came from people lower in rank to him, he claims his refusal to obey does not amount to insubordination.  Rudman sued for wrongful discharge and fraud/misrepresentation in intent to perform the contract (“number one man”).

There was no clear and convincing evidence to sustain the fraud claim.  As for the wrongful discharge claim, the court states that if an employee is engaged to fulfill a certain position, any material change in his duties, or significant reduction in rank, may constitute a breach.  As such, acts done in defense of his contract rights, or in assertion of an agreed status or function in the enterprise, are not insubordination.  Evidence of the negotiations (“number one man”) and Rudman’s reasonable expectations  will be let in as parol evidence since it is not contradictory to the written agreement.

· As for the Restatement, this is an “otherwise agreed” case.

· Defiant disobedience may not be insubordination if the order is invalid as interpreted on the face of the contract and the negotiations that led up to it.

· Constructive discharge results when duties are significantly reduced but salary is kept up.  In such cases, an employee may cease working and sue for damages.
· Would the contractual obligations have been satisfied if Rudman had been given someone to supervise, although he still had to report to those of lower rank?
· Rudman only gets damages here because the court says rescission of the acquisition agreement is impracticable since assimilation of the companies is complete.
7.  Problem 2.1 (104)

B. Remedies for Breach of Employment Contracts

Employee remedies are generally legal, while employer remedies are equitable.

EMPLOYEE REMEDIES FOR EMPLOYER BREACHES

1.  Expectation Damages

Employee should be placed in the economic position she would have occupied had the contract been performed.  Reinstatement is not the preferred remedy for the employee for breach of K today.  Damages are a sufficient remedy.

De Angeles v. Roos Bros., Inc. (Cal. 1966)

The proper measure of damages for a wrongful termination of employment is the amount of salary provided in the contract for the entire remaining uncompensated period of service unless the employer is able to affirmatively establish mitigation by showing other comparable employment available to the employee.  Here, the company failed to present the mitigation evidence at the trial level, and as such, waived the mitigation issue.

What is included in the compensation?

· Salary

· Fringe Benefits

· Raises, Bonuses, Profit Sharing

· Interest on Salary

· Present Value Calculation (Depends on the Length of the Projection Being Made – Installment Payments for Damages Solves the Problem)

· Subtractions for Mitigation

· Must argue that the employee is capable of getting a good alternative job.  This is difficult because the employer is also arguing breached the K because employee was bad.

· Pennzoil v. Texaco: Texaco lost billions because they were confident of a no liability finding and sailed to submit evidence of mitigation at the trial level.

       What is not included in the compensation?

· Loss of Future Earning Capacity (too speculative)

· Loss of Self-Esteem (emotional distress is not a K claim)

Parker v. 20th Century-Fox Film Corp. (Cal. 1970)

Shirley MacLaine Parker refused to mitigate damages by accepting an alternative role after Fox breached its contract on another film.  The issue is whether the refusal is reasonable since the substitute film is substantially different and inferior from the original K film.

The court states that there is an obligation to mitigate generally, but not when the alternative is different or inferior as in this case.  Different or inferior is decided by a reasonableness objective standard – by a similarly situated employee.  There was evidence in the contract that Fox contemplated her refusing the alternative.  Economic efficiency requires mitigation, but fairness may deem mitigation harmful to the employee.

Dissent: Difference between two jobs in the same field is insufficient to excuse mitigation.  The issue should be decided as a factual question by a jury.

MITIGATION:

· Earnings do not count towards mitigation.

· One may recover the costs of mitigation against the damages (ex. cost of resumes, interviews, etc.)

· Collateral Source Rule: Courts are split as to whether unemployment compensation offsets damages.

· Burden of Proof is on the defendant.

Problem 2.2 (124)

EMPLOYER REMEDIES FOR EMPLOYEE BREACHES

1.  Damages

Excess compensation, incidental costs in looking for replacements, foreseeable consequential damages.  The notion of an economic breach arises when it is to the employer’s economic advantage to breach or the Doctrine of Impossibility or Excuse for Non-Performance because of death or disability arises (pay to heirs, disabled employee, etc.).

Chelsea Indus., Inc. v. Gaffney (Mass. 1983)

 Defendants, executives of Ideal, set up a competing business in violation of the fiduciary duty the defendants owed the plaintiff.

The court states that the defendants could plan and prepare to compete, consult an attorney, incorporate, cannot solicit (but can inform customers of plan to leave), cannot approach lower level employees, but could not violate any fiduciary duty.  Traditional expectation damages approach failed in this case because the replacement employees were already on the payroll.  As a result, restitution/unjust enrichment applies.  The court says to look to the value of the benefit conferred or lost.  Ideal received:

· Unearned compensation paid to defendants: compensation and punishment for defendants.  Defendants must prove what was earned, but since virtually impossible, no earned portion.

· Repayment of compensation paid to lower level employees by defendants.

· Costs of training employees to do the new jobs.

· No lost profits because too speculative.

The fact that the defendants were at will employees is insignificant because costs were not incurred simply because the defendants left.  Costs were the result of disruption of Ideal’s business. 

2.  Equitable Relief


American Broadcasting Co., Inc v. Wolf (N.Y. 1981)

ABC seeks to force Wolf off of the air for breach of a good faith negotiation provision of a now expired broadcasting contract with ABC.

Injunctive relief (“negative enforcement”) is often provided for services that are unique and for which irreparable harm will befall the employer should the employee be permitted to work for a competitor (when a non-compete clause is in existence).  When the personal services contract is expired, however, the equitable relief against the employee diminishes.  Where there is no existing contract, to force Wolf off the air would be against the public policy of free competition and exchange of goods and services.

Dissent: The 90-day restriction was inconsequential and simply to cope with the assault on ratings ABC would experience once Wolf was gone.

· Expectation damages would be too speculative in this case.  A liquidated damages provision would have been appropriate (lawful when it represents a reasonable effort to ascertain damages when it is otherwise difficult to estimate damages – cannot be high/penalty).  But ABC wants injunction to keep him off the air.  The money would not mean anything to them.

· Specific performance does not usually work in the employment context because forced servitude is unconstitutional.

· Injunctions are only for unique or extraordinary circumstances AND when there is a signed non-compete clause (which is in existence).

· By the time this case was decided, the injunction was useless.  Perhaps get a TRO, for which ABC must show likelihood of success, but courts are often reluctant to restrict employees ability to compete.

· If CBS had induced the breach, it would have constituted tortuous interference with a contract.

· Non-compete covenants are to protect employee services, trade secrets, customer lists, etc.  There are generally disfavored in the law, so they must be:

1. Reasonable – cannot involve a greater restraint than necessary to protect a legitimate interest.

2. Within a Reasonable Geographic Area for A Reasonable Time and Covering Reasonable Types of Activities.

[153-167]

        3.  Farnsworth, Contracts

        4.  Note on Post-employment Restraints on Competition

        5.  Note on Resignations

        6.  Fairness and Efficiency: Goldberg, Relational Exchange: Economics and Complex 

             Contracts

III.  Implied Contracts: Expanding Contractual Job Security

A. Introduction

· At-will employment is the general rule.

· Exceptions that have developed through common law include characterizing the following as binding contracts: policy manuals, oral assurances, covenant of good faith and fair dealing.

B. Enforcing Employer-Written Policies

1.  Woolley v. Hoffman-La Roche, Inc. (N.J. 1985) [READ 169-191]

Woolley claims that he was not fired for good cause, and that his firing was a breach of contract.  He claims express and implied promises in H-L’s employment manual created a contract under which he could not be fired at will, but rather only for cause, and then only after the procedures outlined in the manual were followed.


Absent a clear and prominent disclaimer, an implied promise contained in an employment manual that an employee will be fired only for cause may be enforceable against an employer even when the employment is for an indefinite term and would otherwise be terminable at will.

· Court criticizes the traditional notion of an employment contract (definite terms and consideration in addition to work and salary).  The court says that a policy manual can create a contract.  Factors to consider as to whether or not the manual forms a contract include:  TOTALITY OF CIRSUMSTANCES (Want to show the reasonable expectation of the employees; Is it specific enough to show an actual offer rather than a general statement of policy):

· Terms (A lack of definiteness does not render the job security provision unenforceable).

· How many employees is it distributed to?

· Disclaimers.

· Environment surrounding the manual’s existence.

· The manual implies that a for cause termination is needed even though employment is for an indefinite term and at-will.  The implied provision will be enforceable.  With an employment contract for life, the employer has no control over when he can terminate because a breach is needed.  The court did not like this restraint.

· The court goes beyond traditional notions of a contract to find one in that it says one can presume reliance on the manual.

· Employers issue manuals to keep employees happy, to create incentives that the ER intended to follow.  The ER does not intend to bind himself.  In fact, he can DISCLAIM that the manual forms a contract through language that is conspicuous and plainly worded.

· The manual can be changed at any time according to the court.  Failing to have such a reservation clause will hurt the ER.  If revocation, continuing to work constitutes acceptance of the new manual.  If modification of the manual offer, once there is performance begins, the offer is irrevocable despite the language in it.  There is generally a reasonableness and good faith standard for modifications.  Promissory estoppel may also make employer modifications binding once employees have relied on the modification.

· Some courts require “additional consideration” or “convincing specificity” for a manual to be a K because of the informality and the fear of binding the ER.

· Employees with individual employment Ks are barred from also relying on employment manuals.

2.  Aiello v. United Airlines (5th Circ. 1987): The issue was whether there was a contract 

that modifies Texas’s at-will employment doctrine.  The court held that either a written or oral contract containing specific limiting disciplinary procedural requirements which obviated application of TX at-will employment doctrine existed, AND that the employer lacked good cause for discharging the employee for allegedly submitting false expense vouchers for relocation of an automobile not yet moved. [READ]

3.  Simpson v. Western Graphics Corp. (Or. 1982): The employee manual states that 

employees will be discharged only for good cause.  The employees were discharged for allegedly threatening violence against another employee.  The discharged employees deny having made the threats.  The issue is what constitutes “just cause” and who decides whether the facts constitute “just cause.”  

In the absence of any evidence of express or implied agreement whereby the employer contracted away its fact-finding prerogative to some other arbiter, the court will not infer it.  Employer may act on its own determination of the facts as to whether or not “just cause” existed.

DISSENT: It is dangerous to rely on the findings of the employer only (even if must act in good faith) and not provide the employee with any other means of redress (makes the K illusory).

· Most court hold that the reasonableness/just cause of the termination should be determined by a judge or jury and not one of the parties.

4.  Problem 3.1 [188]

C.  Oral Promises

1. Oral agreements are enforceable unless the S of F requires it to be in writing because it is a promise not to be performed within a year from the making thereof.

2. Foley v. Interactive Data Corp. (Cal. 1988): The employee believed there was an implied-in-fact promise to discharge for good cause only.  Based on “Termination Guidelines” that set out express grounds for discharge and other oral promises and personnel policies, employee alleged that he reasonably believed he would not be discharged except for good cause.

There is sufficient evidence of intent to limit the employer’s right to discharge arbitrarily (course of conduct and termination guidelines) to overcome the presumption of at-will employment and to find an implied-in-fact contract.

· As far as the Statute of Frauds is concerned, even if the promise “could” be performed within one year, it is sufficient to not require a writing.  As such, since most employment promises could be performed within one year because the relationship could end by firing, quitting, etc., the S of F is generally not a problem in at-will employment situations.

· Employee alleges an oral contract, but says his reasonable expectation arises through a course of conduct and various oral representations (really an implied-in-fat contract).

· The presumption of at-will employment can be overcome by evidence to the contrary (even in the absence of a specified term), such as an agreement to require termination be based on “good cause”. 

· The contract here is implied and not express because the language was too indefinite and we are not sure if the ones who made the statements had the authority to do so and bind the employer.

· Look to the totality of the circumstances to find the implied promise.  The guidelines, the conduct (how other employees were treated), the non-competition and confidentiality agreements (giving something up for something in return).

· On remand, employee must characterize the agreement as indefinite (can be terminated for cause).  A K for life can only be terminated if there is a breach, not for cause.

· What is good cause?  Simpson applies an objective standard that reduces the good cause standard to a good faith standard.

· The employee generally has the burden of proof, although the employer does in collective bargaining and civil service cases.

[Read 206-218]


D.  Covenant of Good Faith and Fair Dealing

The covenant of good faith lies on the border between contract and tort law.  It is said to be implied in every contract, including employment contracts.  The duty is undefined and nondisclaimable (tort-like), but what constitutes good faith can be influenced by the agreement the parties reach (contractual).

1. Fortune v. National Cash Register Co. (Mass. 1977): After Fortune earned 92K in bonuses, NCR gave him a termination notice which was executed nearly a year later.  Between the notice and the actual termination, Fortune had recovered 75% of the bonus he earned.  He was told to let the rest go.  Fortune wants a jury determination of the motives for the termination.  Was this a “bad faith” termination that constitutes a breach of the employment at will contract?

NCR’s written contract contains an implied covenant of good faith and fair dealing, and a termination not made in good faith constitutes a breach of contract.

· NCR’s right to make decisions in its own interest is not hampered by a requirement of adherence to a good faith standard.

· The fact that the discharge was after a portion of the bonus vested still creates a question for the jury on the defendant’s motive in terminating the employment.

· The analysis is case-specific and here there is a breach based on the implied covenant because the principal sought to deprive the agent of a portion of compensation by terminating the contractual arrangement when the agent is on the brink of successfully completing the sale.

· The fact that Fortune was willing to work while being deprived compensation is not waiver on his part, but shows that he was at the mercy of NCR.

· Application of the covenant of gf and fd is narrow and fact-specific.

1. Find that the covenant of gf and fd violates some independent public policy.  The problem with this approach is that it only works if the state has a public policy exception to at-will employment and if it does, the covenant of gf and fd becomes superfluous.

2. Find that the covenant of gf and fd violates some reasons that are impermissible bases for termination (violates ground rules and basic understanding of the rules).  This is the broad Mass. approach.

· Good faith is narrower than good cause.  It is only imposed in egregious situations and is more subjective than objective in nature.

· Good faith is violated when there is opportunistic and egregious behavior on the part of the employer.

· The firing itself is not what is actionable in these cases.

[226-231]

2.  Foley v. Interactive Data Corp. (Cal. 1988): The court assumes there is a covenant of 

     gf and fd and proceeds to discuss what the remedies for breach should be.

The court states that most likely should only get K damages, but the issue is complex and should be left up to the legislature.  

· Generally, breach of the duty leads to contract damages, but there is an exception to that rule in the context of insurance contracts (unequal bargaining power, lack of freedom to bargain, etc.), for which tort damages may be awarded.

· The exception should not apply in the employment context.  An employee is not left in the same economic dilemma as an ID that does not receive payment on a claim.  An employee can seek alternative employment.  Also, EE and ER interests are generally aligned, not at odds as those of ID and IR.

ARGS for TORT DAMAGES:

1. K remedies are inadequate and inappropriate compensation.  One cannot get damages for infliction of emotional distress, etc.

2. Torts help effectuate punishment for bad acts.

3. One does not enter an employment K for strictly commercial reasons.

DISSENT: A tort remedy should exist, but ONLY if there is a K and it has been breached.  Most employment relationships today do not have Ks.  Another dissenter (court rejects this argument) states that since the duty is imposed by law, tort remedies should apply because the duty is not based on the intention of the parties, but on the normative values of society as a whole.

· The practical impact of this case in California (and other states) is to slow down the number of employment cases.  Without a tort remedy, lawyers are not as willing to take these cases.

[235-241] 



3.  Problem 3.4 [241]


E.  Contract at Will [241-249; Second Page of 2/1 Notes]

IV.  Collective Bargaining Agreements


A.  Introduction

1. Wagner Act of 1935/National Labor Relations Act

§ 7: Employees [union and non-union] shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid and protection, and shall also have the right to refrain from any or all such activities except to the extent that such right may be affected by an agreement requiring membership in a labor organization as a condition of employment as authorized in section 8(a)(3).
2. National Labor Relations Board appointed by the President to implement the rights of the workers (to ALJ who recommends findings to the NLRB; judicial review is available) through:

§ 8: Defines a series of unfair labor practices that employers and unions may violate.

(a)(3): ER cannot discriminate against a worker because of unionism.

(b)(2): Union cannot discriminate against a worker because of unionism.

(d): duty to meet and confer and bargain in good faith (wages, hours, other terms, etc.)


§ 9: Administrative avenue for unions seeking to establish collective bargaining relationships with employers. (There is no duty to make concessions or to reach agreement though).

3. When a union wins an election and is certified the winner, it becomes the exclusive bargaining agent and individual contracts are prohibited.

4. Economic Debate Surrounding Labor Unions

· Monopoly power to drive up wages.  This does occur, but unions often maximize productivity and efficiency in return.

· Unions restrict individual worker freedom also by forcing workers to join a union as a condition of employment.  Some states, however, are RIGHT TO WORK states (TX), suggesting a worker does not have to join the union if he chooses not to.
· Job quality demands affect productivity which affects unemployment rates.
· Reagan – Replacement Workers’ Act: Replacements for strikers could keep the jobs, so strikers could get their jobs back only if there was an opening.
5. Collective Bargaining Agreements v. Private Employment Contracts

· Collective Bargaining Agreements Cover a wide range of employment issues: wages, hours, filing of grievances, mechanisms for grievance procedures, job security provisions, lay-offs, seniority systems, etc.

· CBAs are enforced through ARBITRATION (no precedence/sui generis, no rules of evidence, not focused on K interpretation only (look to fairness), more deference in arbitration because not a review process; arbitrators come from the American Association of Arbitrators [labor and commercial panels, private employment arbitrators come from commercial panels]

· Job security provisions deal with the issues facing blue collar workers: lateness, absenteeism, etc.

6. NLRA §301: Suits for violation of a contract between an employer and a labor organization may be brought in any district court having jurisdiction of the parties, without regard to the amount in controversy or the citizenship of the parties.

· can file to compel arbitration or enforce arbitration awards.

[253-262]

B.  Just Cause in Collective Bargaining Agreements

1. In re Corn Belt Electrical Coop. (Arb. 1982): Union member discharged and terminated after convicted for theft of electricity.  There was no just-cause provision in the collective bargaining agreement.  Is the just-cause provision implied in collective bargaining agreements?  Can just cause be rooted in the off-duty conduct of the worker?

Modern collective bargaining practice demands just cause (and there was no language negating it in the CBA) and the burden is on the employer to show it.  There are criteria an arbitrator should use in determining whether the off-duty conduct adversely affects the employer’s business (reputation, standing in the community, or product) and relationship with the employee. (TOTALITY OF CIRCUMSTANCES ANALYSIS in arbitration – as opposed to 4 corners approach in private employment contracts)

· Position of trust and confidence between ER and EE is undermined

· Business adversely affected – rep, standing in comm., product

· Has the EE been rendered unable to perform his job?  Does his conduct reflect on is ability to perform his work?

· Can other employees work with the grievant?

· Convicted in judicial system?

· Relationship between the offense and the grievant’s status as an employee (used skill and knowledge as electrician to divert electricity for personal use)

Need sufficient nexus to the employment or socially reprehensible conduct to show just-cause for off-duty conduct.

2. Note on Determining Just Cause

Arbitrators have found the following to constitute just cause:

· violence

· substance abuse

· insubordination

· defective performance

· absenteeism

· health problems

· conflict of interest (moonlighting)

· failure to pass qualifying tests, bomb threats, obscene phone calls, sexual harassment, etc.

3. Note on Analyzing Just Cause

[286]

Industrial due process and industrial equal protection are needed to find just cause.

4. Note on Weingarten
Industrial due process codified in NLRA – employee’s right to the presence of a union representative at an investigatory interview in which the risk of discipline reasonably inheres…

C. Enforcing Arbitral Awards

[302-335]

Problems 4.5, 4.6, 4.7 [327-330]

V.  Civil Service Systems and Due Process Safeguards for Public Employees


A.  Civil Service Systems

Employees of local, state and federal governments have protections under the civil service system.  Protection is only for those in “civil service positions” and even if in this position, if temporary or in a probationary period, the protections do not apply.

Constitutional protections exist if there is the requisite “state action” or “federal action”.  Due process, freedom of speech/association, and right to privacy are among these protections.

1. History

· The public executive ought to receive great deference and constraint (inherent clash).

· Civil Service Reform Act of 1978

2. The Reach of Civil Service Protections

· Government positions are either classified (protected under the system) or unclassified (not protected under the system).

· Others are exempt from protection (temporary, probationary, etc.)

Allen v. Lewis-Clark State College (Idaho 1983): Part-time security guard fired for public statements opposing anti-weapon policies for student guards.  Allen does fall within the classified persons of the Idaho Act (unless an exemption applies).  An exemption applies to “directors”.

Even though chief of campus security does not fall within the intended meaning of “director” (head of enumerated departments), it does fall within the ordinary meaning (one who supervises, controls or manages).  Allen did all of these things, and therefore, is not protected by the Civil Service Act of Idaho because of the “director” exemption.

3.  The Meaning of “Good Behavior” and “Efficiency”

The substantive protection of the Civil Service Systems is phrased in terms of job security “during good behavior” or “during efficiency”.

Allen v. Lewis-Clark State College (Idaho 1983): Allen had an employment contract that stated he could only be dismissed for good cause.  The “good cause” term is not vague because an ordinary person could sufficiently understand the meaning of the term and conduct himself or herself in a manner to avoid termination (here, conduct seriously prejudicial to the institution).
Even an exempt person cannot be discharged without good cause.  So if he is protected whether exempt or classified from discharge without good cause, why bother determining if exempt or not?  Because the remedy for discharge without good cause of an exempt employee is back pay.  The remedy for discharge without good cause of a classified employee is reinstatement.  

The Board made findings of fact and showed evidence, including employment incompatibility and adverse effects on the school’s welfare, as to “good cause”. 

· But isn’t this a Q of Law for which the court should not have given deference to the Board’s factual findings?

4.  Layoffs, Reorganizations, and “Riffing”


Loss of employment that has nothing to do with individual performance.

· A position may be abolished if done in good faith and not as a subterfuge.

5. Procedural Protections

· Notice before layoff, etc.

· Access to a review process may be restricted to certain classes of employees.

· Standards of Review

· Judicial Review

6. Problem 5.1 [363]

7. Relationship Between Civil Service and Collective Bargaining Protections [364-365]

8. Singer v. U.S. Civil Service Comm.  (US SC 1977) [Handout Pages 30-41]

B.  Due Process Protections


[365-401; 2/15 Notes]

VI.  Employee Self-Management


[461-469]

REASON-SPECIFIC JOB SECURITY

VII.  Anti-Discrimination Legislation


A.  Individual Disparate Treatment


[473-487]


B.  Systematic Disparate Treatment


[518-556]


C.  Systemic Disparate Impact


[582-591]


Problem 7.3

D. Reasonable Accommodation

[591-600]

Problem 7.4

E. Coverage, Procedures & Remedies

[600-605]

Texas Human Rights Commission Act [Handout Pages 42-54]

F. Fairness & Economic Efficiency

[605-618]

VIII.  The National Labor Relations Act

A. Discrimination Because of Unionism [619-628]

B. Concerted Activity [628-642]

C. Meaning of Protected Activity [642-646]

D. Problem 8.1

IX.  Public Employee Constitutional Rights


Freedom of Speech


[647-668] [679-680]


Problems 9.1, 9.3

X.  Tort Law Incursions on the At-Will Rule


A.  The Public Policy Exception



[759-810]



Problems 10.0, 10.2, 10.3, 10.4

Sabine Pilot (55-57)

Winters v. Houston Chronicle (58-66)

TX Whistle blowing Statute (67)

TX Statutory Exceptions to At-Will Employment (68-79)


B.  Traditional Tort Theories



[827-829]

C. Intentional Interferences with the Employment Relationship [829-841]

Problem 10.6

D.  Limitations on Tort Actions

XII.  Employee Privacy


A.  Limits on Employer Control Over Employee Personal Conduct


[1033-1052]


[Handout Pages 1-20]


B.  Limits on Employers’ Freedom to Require Information [1052-1114]


C.  Limits on Employers’ Disclosure of Information About Employees/Defamation [1114-1167]

ROADMAP TO EMPLOYMENT LAW

