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I. Judicial Review of Agency Action

A. Types of Agency Rulings

1. Agency ruling on a very specific issue

a. Formal Hearing

(i) Looks like a trial before a judge

(ii) Different rules of evidence apply (hearsay is freely admitted & considered)

b. Less formal process 

(i) May or may not be hearing

(ii) All sorts of people may present evidence.

(iii) Example:  listing of endangered species.

2. Rulemaking 

a. Issuing of rules applicable across board.

b. Legislative-type decisions of agencies 

c. Usually science-based but also almost always involve policy analysis. 

B. Agency Rulings -- The Process (in Theory)

1. Statutory Construction -- What does the statute mean by a particular term 

a. Assume that all words used mean something.  Pertinant if a word is used in one section but not another.

b. Give words meaning based on context (S.Ct. didn’t do this in Babbitt v. SweetHome)

2. Find Facts -- Substantial evidence test: APA § 706(2)(E)

a. Reasonableness of Agency Factfinding is assessed.

(i) Directed Verdict Approach: If this were a trial, and the court could not have given a DV to the challenger, then there is substantial evidence.

(ii) Reasonable Person Approach: Could a reasonable person looking that the entire record could have made this decision?

(iii) Hard Look Approach
b.  Court must consider the “whole record”

3. Decision – Arbitrary and Capricious Standard:  § 706(2)(A)

a. Is agency decision inconsistant with the agency’s own rules?

b. Is there a departure from agency precedent that is not adequately explained?

c. Did the agency breach certain principles of judge-made law? (equitable estoppel, res judicata, collateral estoppel)

d. Is a remedy particularly harsh, with no agency explaination as to why a less drastic sanction was not chosen?

e. Did the agency take a “hard look” at the salient problems and genuinely engage in “reasoned decisionmaking”?

C. Standard of Review for Rulemakings:  Arbitrary and Capricious
 § 706(2)(A)

1. Traditional standard of Citizens to Preserve Overton Park v. Volpe (1971)

2. Review for abuse of discretion on the basis of the full administrative record.

3. Hard Look Approach

a. Did agency really look at all the impacts that it must under mandate?

b. Provide a rational connection between the facts found and the choice made

4. Judicial restraint in areas of scientific uncertainty

5. Increasing convergence between arbitrariness test and substantial evidence test.

D. Chevron v. NRDC ( p. 2-13) – Deference to agency interpretation of statutes.

1. Is Congressional intent clear and unambiguous in the statute?

a. Yes – Interpret statute on face

b. No – Deference to agency interpretation.

2. Did Congress delegate authority to the agency to interpret the statute?

a. Yes (Explicit Delegation) – Use arbitrary and capricious standard.

b. No (Implicit Delegation) – Reasonableness standard

E. What if agency regulations are changed during subsequent administrations?

1. A changed regulation is entitled to less deference than did the original unchanged regulation because changing the process reflects lack of agency expertese.

2. This approach was rejected in Robertson v. Methow
II. National Environmental Policy Act (NEPA)

A. Agency Specific vs. Generic Statutes

1. Agency Specific

a. Agencies are more likely to comply with these.

b. Expertese of agency rests here.

c. Agency is more mindful of its own organic statute

2. Generic

a. Apply to all agencies

b. Seen as getting in the way of agency doing its job

3. Problems arise when the two are inconsistent.

B. NEPA’s Origin and Purpose

1. Generic statute inspired by Silent Spring,1970

2. Statute acts as a forum to voice concerns and problems, § 4311(b)(2), (3), (4)

3. Recourse is entirely procedural, no substantial rights

C. Steps under NEPA

1. Rationale for agency action

2. Proposal with alternatives

3. Environmental Assessment (EA) -- “Quick and dirty look” at environmental implications.

a. If reasonably significant ( EIS

b. If insignificant ( FONSI

4. Announcement and Draft EIS

5. Feedback from Public

a. Written or oral comments

b. Public notice and hearings

c. This is the heart of NEPA

6. Other viable alternatives based on information from public (possible but unlikely)

7. Choose alternative and write final EIS

D. Does the NEPA Process Serve its Purpose?

1. No

a. EIS used to justify whatever the agency intended to do anyhow

b. Public hearings/comments have no effect on agency action

c. NEPA doesn’t prohibit environmental harm

d. Imposes monetary burden on agencies.

e. Causes significant delays.

2. Yes

a. EIS raises potential of political pressure.

b. Process helps facilitate discussion, decision-making.

c. NEPA does prohibit agency from ignoring environmental effects when making plans.

d. Agency must take process into consideration from the beginning of planning

E. Environmental Impact Statement (EIS)

1. Required when there is a major federal action significantly affecting the environment

a. “Major”

(iv) Council on Environmental Quality (CEQ) Regulations define as “significantly”

(v) Term essentially read out of the statute.

(vi) Look at significance of the effect.

b.  “Significantly”

(vii) Look at context – effect on particular area involved.

(viii) Look at intensity – severity of impact.

2. The “Small Handle” Issue 

a. To what extent does some federal involvement in a project require the entire project to be examinined?

b. “But for” argument 

(i) But for the agency action, the destructive effect will not occur.

(ii) Must look at all known results that will flow from a federal action

(iii) Rejected in Winnebago Tribe, accepted in Marsh
c. Winnebago Tribe of Nebraska v. Ray (8th Cir. 1980) (p. 2-18)

(i) Requirements for EIS

(1) Must have high degree of agency discretion over the federal portion of the project, or

(2) Federal Government must give direct financial aid to the project, or

(3) Overall federal involvement must be such to turn an essentially private action into a federal action

(ii) Just look at the part of the project being worked on by federal government when determining whether to do the EIS.  Don’t have to look at entire project.

(iii) Secondary impacts must be considered only insofar as the agency action will cause these impacts.

(iv) Corridor situation

d. Sierra Club v. Marsh (Marsh I) (1st Cir. 1985) (p. 2-22)
(i) More extensive geographic area impacted than in Winnebago Tribe.
(ii) Still have to consider secondary effects, even though it is private land that will be considered.

(iii) Must take all knowable effects into consideration.

(iv) Breyer emphasizes:

(1) Extent to which planning is already under way with respect to the project.

(2) Geographic proximity of secondary impact

3. Segmentation – Save Barton Creek Association v. Federal Highway Administration (5th Cir. 1992) (2-35a)

a. How much of a project is looked at when considering if an EIS is necessary?

(i) Just the part that is funded to take place right now? The entire project?

(ii) N.H. Franconia State Park Highway Case – Can’t save the most environmentally sensitive area for last when there’s no way to avoid going through it.

b. To what extent can a state that needs federal funding for a highway carve out the most environmentally sensitive area and say that’s a state question?

c. Can you say that segmentation is a federal issue because federal funding is needed for the feasibility of the entire project?

d. Does timing matter?

e. To what extent should the potential for federal involvement bring you within NEPA?

f. Upshot of the case – Switch the timing of the project and do the environmentally sensitive part first with state funding in order to avoid the federal question.

4. The Preparation of an EIS:  The Reintroduction of Wolves in the American Southwest

a. Arguments for reintroduction

(i) Charismatic megavertebrate

(ii) Mythology/Folklore

(iii) Keystone animal

(iv) Representative of wilderness

(v) Extirpation of wildlife historically represents greed for land

b. Arguments against reintroduction

(i) Government intervention in area

(ii) Intervention of urban conservationists in rural issue

(iii) Government flip-flop in attitudes about wolves

(iv) Overall decrease in support for ranchers

c. Phases of reintroduction

(i) Grey wolf into Yellowstone

(ii) Red wolf into Smokie Mountains

(iii) Mexican wolf into Southwestern U.S.

d. Crucial Issues

(i) ESA – defining subspecies

(ii) NEPA – think about the following when considering alternatives:

· What is the Mexican wolf?

· Is this the same animal that used to live here?

· Why is the federal government (FWS) reintroducing the wolf?

e. Reasons for reintroduction almost entirely legal

(i) Suit by Wolf Action Group – Allegation of violation of ESA

(ii) ESA requires steps to support recovery of endangered species

(iii) Other treaty requirements in federal and state laws.

(iv) Contrast ecological rationale for reintroduction of Grey Wolf into Yellowstone – lack of major predator in ecosystem

· Questions avoided in Table 1-1, p. 2-60

· FWS doesn’t want to argue ecological imbalance with hunting, agricultural, & planning groups.

· No evidence of oversupply of prey species here.

f. Alternatives given by FWS (see pgs. 2-70 to 2-95)

(i) Introduce wolves as a nonessential experimental population

· Particular animals to be released are not deemed to be essential to the survival of the species

· Species gets protection, but not from harassing

· No special planning needed to prevent habitat encroachment by metropolitan development

· Much negative response from pro-wolf groups

· Co-operation between FWS, DOD (White Sands Missile Range), AZ & NM Depts. of Fish & Game

· Compromise position accepted by fishing/hunting groups

(ii) Release wolves as endangered species

· Full protection of ESA given

· Can’t harass or disturb wolves even if there is “direct wolf/livestock interaction”

· No interferance from regional growth allowed

· Preferred by pro-wolf groups

(iii) No wolf introduction

5. Mitigation Plans: Robertson v. Methow Valley Citizen’s Council (1989) 
a. NEPA does not require detailed mitigation plans
b. Distinguish procedural requirement to discuss mitigation and substantive requirement to formulate and adopt a complete mitigation plan (p. 2-105)
c. Duty to mitigate might arise under some other statute, but not NEPA.
d. NEPA just requires:
(i) Agency must be knowledgeable as to potential impacts.

(ii) Public must be informed.
e. Approach closer to Marsh I than Winnebago.  Secondary effects must be considered.
6. Worst Case Scenarios

a. Required by Carter Administration.

b. Robertson – Worst Case Secenario not required in EIS

(i) Tends to distort EIS because will probably never happen.

(ii) Regan Administration changes to CEQ regs require environmental modelling if you don’t have full information.

7. Supplemental Statements: Marsh v. Oregon Natural Resources Council (Marsh II) (1989)

a. NEPA silent on topic of Supplemental EIS

b. Plaintiffs’ arguments

(i) The purpose and policy of NEPA is furthered by requirement of SEIS

(ii) Change in availablility of new information or data requires SEIS

c. Court claims to use arbitrary and capricious standard of review but really uses a reasonableness standard (reasonable for Corps of Engineers to not rely on internal memo and maps advocated by ONRC)

III. Endangered Species Act (ESA)

A. The Statute

1. Like NEPA -- Generic environmental review act that applies to all Fed.Gov’t Agencies

2. Unlike NEPA

a. Provides detailed procedure

b. Provides broad substantive protection and remedies

3. Applies to all federal agencies proposing to take action that may adversely impact an endangered species

a. Stops that action

b. No cost-benefit approach

4. Applies to state agencies and private individuals

a. Prohibits takings of endangered species

b. Civil and criminal penalties

5. Closes the U.S. market to trafficing in endangered wildlife or parts thereof

6. Authority in Commerce Clause

B. Reasons to Protect Endangered and Threatened Species

1. Cost/Benefit Approach

2. Safe Minimum Standard – every species should be preserved unless the costs are unbearably high

3. Instrumental Approach 

a. Things have value because they are the means of effectuating something else.

b. Economic benefit of protecting species (E.O. Wilson) – 
i.e. Unexploited medicines & food sources

c. Preservation of ecosystems

(i) Destroying individual parts leads to destruction of the whole

(ii) Ecosystems have reduntancies, but removing 1 species will disrupt the resiliancy of the system (Aldo Leopold)

(iii) Danger of global failures (Eldridge)

d. Inconsistant with cost/benefit approach

(i) We don’t know all the benefits yet

(ii) Problems assigning economic values to things like keystone species

4. Intrinsic Value Aproach – ethical/moral position

5. Counterargument – Human cultural adaptations are as valid a way to deal with environmental changes as is genetic biodiversity (Palmer)

C. What Does ESA Protect?

1. “Endangered Species” Defined 

a. “Species” – Population segment that interbreeds when mature,  § 1532(16)

b. Assumption – All reproduction is sexual

c. Concept of species is almost entirely a human construct

d. Importance of definition – tells us what to protect and how to protect it.

2. Protection of Endangered Species – Wilson v. Block (D.C. Cir. 1983)

a. No protection unless listed or proposed to be listed as endangered species

b. Plaintiff’s Arguments

(i) Statutory Construction

· § 7(a)(1) – Federal agencies shall carry out programs for listed endangered and threatened species

· §§ 9(a), 9(b) also use the term “listed”

· § 7(a)(2) does not use term “listed.”  Federal agencies may not jeopardize any endangered species.

(ii) NEPA requires agencies proposing any major action to consult with FWS.  Not necessary to have actual list

(iii) Problem – would open gates for litigation over additional fact issue of whether species is endangered at all

c. D.C. Cir. Interpretation

(i) Legislative History

· Congress intended to protect only listed species

· No indication of intent to create subcategory of unlisted endangered spp.

(ii) Statutory Construction

· Interpreting statute in (’s manner would make a nullity of § 7(a)(4) [at the time, § 7(a)(3)].

· § 7(a)(4) -- If a sp. is proposed for listing, a federal agency must consult with FWS but is not required to make an irretrevable commitment of funds or to suspend action on project.

· If § 7(a)(2) applies to unlisted sp. or sp. proposed for listing, a federal project will be halted for either of these, but under § 7(a)(4), a proposed sp. just requires consultation.

· Therefore, (’s interpretation gives more protection to unlisted sp. than to sp. proposed for listing.

(iii) Federal agencies need list in order to tell if a species is endangered or not.

d. If species is protected, agency can consider mitigations

D. Protection Under ESA

1. Prohibition of Federal Agency Action Jeopardizing Existance

a. TVA v. Hill (1978) (3-34)
(i) Issue:  Is ESA § 7 intended to stop operation of a project that was near completion when an endangered species was discovered in its path?

(ii) Plain Language of Statute – “to insure that actions authorized, funded, or carried out by [federal agencies] do not jeopardize the continued existance” of an endangered species or “result in the destruction or modification of habitat of such species”

(iii) Intent of Congress – to halt and reverse the trend toward species extinction, whatever the cost.

(iv) Legislative History  -- 1st priority to declared national policy of saving endangered species trumps “primary missions” of federal agencies.

(v) Judiciary must enforce Congressional intention through injunction

b. Segmentation: North Slope Borough v. Andrus (D.C. Cir. 1980)

(i) Question:  Is each step of an on-going project an agency “action” or do you look at everything at once? 

(ii) In an oil lease situation, there are two levels of uncertainty with every step of the process.

(iii) Conclusion – No need for a biological opinion letter that reflects every conceivable possibility.

(iv) Lease conditions require ESA to be considered at each step.

(v) Congress promulgated OCSLA, so at least some offshore leasing must be acceptable.

c. Agency Action:  National Wildlife Federation v. National Park Service.
(i) Is continuing with the status quo considered an agency action?

(ii) How much deference is given to agency decisions.

(iii) Not in violation of ESA to carry out agency mandate if no “irretrevable investment of resources.”

(iv) Court won’t second-guess agency decision on how to best carry out its § 7 responsibilities.

2. Prohibition Against “Taking” an Endangered Species:  ESA § 9

a. Distinguish between fish & wildlife and plants

(i) No taking of endangered fish & wildlife

(ii) No taking of endangered plants from federal lands

(iii) Why?

(1) Concern about regulatory takings

(2) Fish & wildlife are more mobile than plants

(3) Property law

· Wildlife is deemed to be unowned until someone takes it.

· Plants are deemed to be a fixture to the land

b. Taking = “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct”

c. Babbitt v. Sweet Home (1995):  Challenge to FWS definition of “harm” as including habitat modification.

(i) D.C. Ct. of Appeals – Regulation is impermissible

(1) Statutory Construction – A word is defined by its context

· All other words in list have to do with direct physical action

· Habitat modification doesn’t involve physical force directed on an animal.  It is an indirect effect of an action.

(2) Structure of Act

· Suggestion that the prohibitions directed towards everyone in § 9 were meant to be less sweeping than those in § 7 directed at federal agencies only.

· Protection of habitats is something for federal agencies, not individuals to be concerned with. 

· This is supported by § 5, which authorizes federal agencies to purchase land needed for the protection of endangered species.

(ii) Supreme Court

(1) Statutory Construction

· The DC Circuit’s interpretation of “harm” would make the word redundant and give it no meaning other than that of the other words listed.

· Should construe statute so that every word means something.

(2) Incidental Takings (see subpart 3 below)

· An amendment was added to the ESA in 1982 that allowed FWS to issue permits for incidental takings.

· That amendment must be based on a Congressional assumption that § 9 extends to adverse habitat modification, otherwise what would incidental takings cover? (Counterargument – shrimping, dam building can involve incidental takes w/o habitat modification)

(3) Structural Argument

· § 5 can still be used to create or expand habitat.

· § 9 only comes into play when the existing habitat is being threatened.

· Buying habitat under § 5 may be cheaper than suing under § 9.

(iii) Other Arguments Supporting S. Ct’s Decision

(1) Purpose of Statute

· Incorporates habitat preservation

· Stated reading of “harm” is consistant

(2) Chevron
· Burden on ( Sweethome not on (
· Up to Secretary of Interior to issue regulations

· Sec’y can delegate to FWS

· FWS just has to show that there’s some room for their interpretation of the statutory language.

(iv) Possibility of future injury is enough.  “Harm” = “we believe it will probably actually kill the end. sp.

(v) Could “harm” include introduction of exotic species?

· Palila case (n.2 p. 3-81) – No injunction against introduction of sheep but required to remove them after harm was apparent.

· What about introducing goats to black-capped vireo habitat? (n.3 p. 3-82)

· Probably need to distinguish actual current vireo habitat vs. potential habitat.

· 9th Cir. Might say injunction ok

d. Constitutional authority for § 9: Nat’l Assoc. of Home Builders v. Babbitt 
(D.C. Cir. 1977) (3-90)

(i) Assumption:  Under Commerce Clause, Congress has the power to regulate almost anything.

(ii) Facts

· Hospital planned in habitat of pollinating fly.

· Mitigation plan opened up corridor between 2 known populations of fly

· Hospital then requested modified access to highway that would reduce the width of the corridor

(iii) FWS – Modification of mitigation plan is a taking and not allowed

(iv) Constitutional challenge – Species is endemic & not subject to interstate trade therefore FWS has no authority to regulate here. (reliance on Lopez)

(v) D.C. Cir split 1:1:1

(1) 3rd Lopez requirement: “substantially affects interstate commerce” 

· Preservation of biodiversity/genetic material protects controls adverse effects of interstate commerce

· “Option value” of species – economic value not entirely known

· Must look at totality of situations regulated by § 9, not just this specific instance

· Concurrance agrees here

(2) 1st Lopez requirement: “channels of interstate commerce”

· Takings clause is necessary to regulate transport of end.sp. in interstate commerce

· Must keep channels of commerce from immoral & injurious uses

· Concurrance disagrees here

e. Legal justification for sport trapping of listed threatened species:
Sierra Club v. Clark (8th Cir. 1985) (3-101)
(i) § 9 applies only to end.spp.

(ii) § 7 applies to both end. and threatened spp.

(iii) § 4 – Sec’y of Int. may enact regulations with respect to threatened spp. and may enact same types of statutes and regulatory protections as done for end.spp.

(iv) Facts of Case:

· Timber wolves had been listed as endangered.  
Downgraded to threatened.
· Prior regulations allowed trapping of wolves that “adversely interacted” with livestock.
· Changed regs broadened rules on trapping of predator wolves and permitted sport trapping during the hunting season.
(v) 8th Cir.

(1) Broadened rules on trapping ok.

· § 4 says “may.”  No mandate to protect threatened spp.

(2) Hunting season not ok

· Regulations must have something to do with conservation.

· FWS did not give any such rationale

3. Incidental Takings, § 10

a. Someone engaged in a lawful activity can get a permit for taking an endangered species if that taking is incident to the lawful activity.

b. Getting a permit

(1) Establish that there is no way to carry out the lawful activity and avoid the incidental taking.

(2) Agree to minimize the impact on the end.sp. as much as possible.

(3) Must have habitat conservation plan

· Set aside habitat for species

· Have method for preserving it.

c. Friends of Endangered Species v. Jantzen (9th Cir. 1985) (3-83)

(i) Facts

· Housing development planned in habitat of Mission Blue Butterfy

· Habitat conservation plan makes area better for butterfly than natural state w/o development.

(ii) Challenge

(1) FWS acted arbitrarily and capriciously with respect to § 10.

(2) Capture-recapture study was methodologically flawed.

(iii) Court – Substantial evidence to support FWS’s finding

(iv) sdf

d. § 10 permits also required to take end.sp.:

(i) for scientific study

(ii) to aid in the propagation of the sp. (California Condor)

(iii) for reintroduction into area where sp. once existed and is now extinct

e. Wyo. Farm Bureau Org. v. Babbitt (10th Cir. 2000)

(i) (s argument opposing wolf reintroduction into Yellowstone

· Can have a § 10(j) experimental population only when the population is wholly separate from native non-experimental populations.

· Here there may be remnant populations of the Northern Rocky Mtn Wolf

(ii) D.Ct. found for (s

(iii) 10th Cir reversed

· § 10 refers to “geographically separate populations”

· “population” = self-sustaining group of organisms, not isolated individuals

· FWS has determined that there is no remnant population, just isolated individuals migrating from Montana.

4. Safe Harbor Agreements (Guest Speaker Melinda Taylor)

a. Land-owners agree to restore/enhance habitat for end.sp.]

b. Enhancements can be undone later without § 9 restrictions.

c. Program areas

(i) 43,000 acres in N.Carolina for red cockaded woodpecker

(ii) Small E. Tex. programs for red cockaded woodpecker

(iii) S.Tex. – Northern Aplamado Falcon

(iv) S.Houston – Attwater’s Prairie Chicken

(v) California’s corporate farmers working to protect San Joaquin Kit Fox

d. FWS Safe Harbor Policy issued June 17

(i) Every permit must have a demonstrated net conservation benefit

· Reducing habitat degredation

· Increasing contituity of habitat

· Maintaining increased population of sp.

· Providing buffers for protected areas

· Testing new conservation strategies/restoration measures

(ii) Must have baseline determination

· Number of individuals or number of occupied acreage

· Baseline must always be protected

· Exception:  Can shift the baseline if net protected

e. Authority to issue Safe Harbor Permits under § 10(a)(1)(a)

f. No requirement for active management for the protection of the species under § 9, but encouraged

g. Permit may be transferred to subsequent landowners if they agree to terms.

h. Permit does not show up in deed restrictions

i. EDF – safe harbor agreements should only be allowed for use in mitigation plans & recovery efforts if there is a long-term commitment of land

j. Guidance allows FWS to compensate land-owner to maintain population if it ends up being the only viable population of the species.

5. Preemptive Scope of CITES and ESA with Regards to State Legislation: 
Mah Hing Ivory v. Deukmejian (9th Cir. 1983) (3-112)

a. Purpose of CITES – to protect certain species of wild fauna and flora against over-exploitation through international trade.

b. Three categories of animals under CITES

(1) Animals that all contracting countries agree are endangered

(2) Animals whose survival may be endangered

· At the time of this suit, African elephant in this category

· Trade permitted as long as the trader obtains a trade permit from the country of the animal’s origin.

(3) Animals that one country has identified as subject to protective regulation within its jurisdiction

c. CITES Article XIV, § 1(a) --  the provisions of CITES shall in no way affect the right of parties to adopt stricter domestic measures regulating trade.  Not preemptive of State law.

d. ESA § 6(f) allows full implementation of state laws as long as the state statute does not prohibit what the federal statute or its implementing regulations permit.

e. ESA §9(a) prohibits the sale or import of endangered species unless such import or sale is specifically authorized or exempted.

f. Sec’y of Interior has adopted regulations permitting limited trade in elephant products (regulation that impliments the Act)

g. Condition 11(B) of permit does not allow state law to trump.  Merely says that state health, quarantine, customs, and agricultural laws apply.

h. Conclusion -- § 6(f) together with Dept. of Interior regulations preempts California law prohibiting trade in permitted elephant products.

i. § 6(f) does not apply to state regulations restricting or prohibiting trade in species that have not been listed as endangered or threatened.  H.L. Justin & Sons v. Deukmejian (9th Cir. 1983) (3-118)

E. Procedure for Protecting an Endangered or Threatened Species

1. The Processes for Petitioning, Listing, and Designating Critical Habitat

a. Petitioning Process – p. 71 notes, 3-120 to 3-121 text

b. Listing Process – p. 72 notes, 3-122 to 3-123 text

(i) Is this a separate species?

(ii) If it is a separate species, is it endangered or threatened?

· Seven forms of rarity, p. 3-123c

· § 4(1): Criteria for determining whether species is endangered (3-124)

(A) present or threatened impairment of habitat/range

(B) overutilization by humans

(C) disease or predation

(D) inadequacy of existing regulatory mechanisms

(E) “other natural or manmade factors.”

(iii) What if criteria of § 4(1) are met but FWS does not list the species?
Northern Spotted Owl v. Hodel (Owl I) (W.D. Wash. 1988) (3-140)

(A) Standard for review on summary judgment 

· view evidence in light most favorable to nonmoving party

· Narrow standard.  Presumes agency action is valid

· Agency must “articulate a satisfactory explanation for its actions”

· Must be a “rational connection between the facts forund and the choice made”

· Rejection of conclusory assertions of agency expertese without explanation

(B) Agency is arbitrary and capricious if it does not clearly explain why the species was not listed.

c. Designation of Critical Habitat

(i) Which part of the habitat must be protected right now in order to prevent immediate species extinction?

(ii) Definition of “critical habitat”: 16 U.S.C.A. § 1532(5)(A) (3-144d)

(A) Geographical areas occupied by the species at the time of listing which are essential and require special management

(B) Specific areas outside of (A) if they are essential for the conservation of the species

(C) Not the entire geographic area which could be occupied by the species.

(iii) Shaffer:  Critical Factors required for species conservation (3-144a)

(A) Size of population

(B) Size of area occupied for population

(C) Need to also consider timeline.  How long do you intend to preserve the species?

(iv) Factors contributing to species extinction

(A) Demographics

· Aging of population

· Male:Female ratio

(B) Environmental Factors – predation, disease

(C) Natural Catastrophe – flood, fire, earthquake, etc.

(D) Genetics

· Inbreeding Depression – increased frequency of sublethal genes

· Founder Population Problem – Lack of adaptability to a variety of conditions

· Genetic Drift – Random genetic combinations result in elimination of certain characteristics and predominance of others.

(v) Habitat designation procedure meant to be contemporaneous with listing procedure but seldom or never is. (p. 76 notes)

(vi) Economic Analysis – Secy of Int. must take into account “best scientific information available” as well as economic impact of designation of critical habitat.

(vii) Critical habitat not determinable: Northern Spotted Owl v. Jujan (Owl II) (W.D. Wash. 1991)(3-146)

· “Not determinable” option added to ESA by Congress so as not to delay the designation of a species as endangered or threatened because FWS did not have enough information yet to designate a habitat.  Prevents delisting due to no action within 24 months after proposal for listing.
· Designation “if at all possible” requires FWS to make an effort at designation.

· If FWS states critical habitat is not determinable, must:
(A) Explain its rationale, and

(B) Make an effort to interpret all available data for economic impact
2. NEPA and the Procedures for Listing Species and Designating Critical Habitat

a. Statutory exception to NEPA: for military purposes in times of national crisis

b. Court-created exceptions to NEPA:

(1) Irreconcilable conflict between procedure mandated by NEPA and procedures in the organic act of an agency

· If agency can’t comply with both its statutory mandate and NEPA, NEPA gives way.

· Usually the problem is due to a timing conflict.

· Difficult to see how this could apply to ESA.

(2) Duplicative processes

· Agency already has to do something that is essentially the same as what is required by NEPA

· I.e. hearings, public input, explanation of and reasons for agency decisions

c. Does FWS have to comply with NEPA when listing endangered species?
Pacific Legal Foundation v. Andrus (6th Cir. 1981) (3-154)

(1) Filing EIS does and cannot serve purposes of ESA

· ESA outweighs NEPA

· ESA does not allow to considerations of economics, detriment on other parts of the environment, cultural areas, etc. when listing species.

· ESA does not allow consideration of alternatives.

(2) Filing EIS here does not serve the purposes of filing such a statement

· Requirement of EIS would postpone listing or negate prior listings.

(3) Listing endangered/threatened species fulfils the purposes of NEPA.

· Primary purpose of NEPA is procedural -- to show that the agency considered environmental concerns.

· Secondary purpose is to inform the public.  But “you can’t hang your hat on the informational purpose.”

d. Is designation of critical habitats subject to NEPA?
(1) 9th Cir. -- ESA displaces NEPA for all of its procedures: 
Douglas County v. Babbitt (9th Cir. 1995) (3-162)
(2) 10th Cir. – NEPA does apply here. 
Catron County v. U.S. Fish & Wildlife Service (10th Cir. 1996) (3-171)
· Secretary has discretion in listing critical habitat; alternatives are available
· Economic impacts may be considered.
· NEPA doesn’t formally exclude ESA
· Judicially-created exceptions don’t apply 
3. The Consultation Process (p. 87 notes, 3-179)

a. ESA § 7 requires federal agencies to consult with FWS or NMFS before taking a major action.

b. Until a biological opinion letter is issued, the agency action is essentially on hold.

c. Lone Rock Timber Co. v. U.S. Dept. of Interior (D.Ore. 1994)(3-181)

(i) ( -- A biological opinion letter that is not issued within the proper time frame should be treated as void.

(ii) Ct. – Won’t interfere with internal workings of FWS.

4. The Recovery Process

a. Initial goal of listing & critical habitat designation is short-term survival of the species.

b. Recovery plan is intended to reverse decline in species numbers and ensure the long-term survival of the species.

c. Goal to bring species back to point where it’s self-sustaining and can be delisted.

d. Supposed to be recovery plan within one year of listing as end.sp. 
This goal is rarely met.

e. Criticism – FWS should spend less time listing new species and more time developing recovery plans for those spp. that are already listed.

f. Current moratorium prevents allocation of funds to FWS for the listing of new spp.
(Reaction to golden-cheeked warbler and spotted owl controversies).

g. Policy question:  How best to use limited resources?

(i) Stop listing, focus on recovery.

(ii) Use triage to rank species

(1) Hopeless – Species that can’t possibly be helped.

· Ex:  Attwater’s Prairie Chicken.  Numbers have declined from 57 in three habitats 5 yrs ago to 44 in one habitat today.

· FWS should acknowledge that they’re gone and move on.

(2) Need Help – and will probably make it if they get it.

· Focus here

(3) Can probably make it on their own, at least for a little while.

· Ex:  brown pelican, perigrine falcon, grey wolf.

h. Critique of triage method as policy

· Method assumes that all species are of equal value.  Ignores keystone species, benefits that might be found in future.

· Difficult to draft

· Involves giving up on some species

+ 
May enhance overall recovery.

5. The Habitat Conservation Planning Process (3-187)

F. A Reconsideration of Endangered Species

1. What is the real basis for the Endangered Species Act? (Wetzler article, 3-188)

a. Utilitarian Viewpoint – Something should be protected because it can help to accomplish something else.

(i) ESA discusses aesthetic, economic, biologic value of species.

(ii) Species preservation ( biodiversity  ( healthy ecosystems ( benefits to humans.

(iii) Opportunities to develop new medicines, food sources, etc.

b. Intrinsic Viewpoint – Something has value in itself regardless of its utility to humans.

(i) If purpose of ESA was insturmental, it would include cost/benefit analysis.

(ii) Absolute protection is given to end.spp., even if they have no known utility.

(iii) Real basis of ESA – it’s morally wrong to destroy species

2. Misuse of ESA (Easterbrook, 3-193)

a. People often use ESA in an instrumental manner to accomplish goals other than species preservation.

b. It makes more sense to discuss issues such as clear-cutting on their own merits rather than framing them in terms of the ESA/protection of spotted owls.

c. Endangerment of particular species is inflated to meet other goals

d. Can lead to backlash against the ESA.

e. BUT litigation always skews issues.  In order to stake out a position you need to use whatever legal doctrines are available. 

G. The ESA and Regulatory Taking

1. 5th Amendment to the U.S. Constitution

a. Due Process Clause – No person shall be deprived of life, liberty, or property without due process of law

b. Takings Clause – Nor shall private property be taken for public use without just compensation

2. Takings – transfer of title from private citizens to public entity

a. Traditionally through eminant domain

b. Must be purchased for FMV

3. Regulatory Takings occur when a regulation:

a. Has the effect of forcing an individual to use his land for a public purpose

b. Deprives an individual from using his land for its ordinary purpose. (ESA § 9?)

4. Defining a Regulatory Taking:  Penn Central v. City of New York (1978) (3-199)

a. Zoning

(i) Prevents nuisances; makes sure appropriate uses are in appropriate places

(ii) Generally doesn’t have an adverse effect on property values

(iii) All lots in same area are zoned for similar purpose

b. Historical District Zoning

(i) Prohibits owners in these areas from changing at least the façades of buildings.

(ii) Character of the area attracts people and keeps land values up.

c. Landmark Preservation

(i) Empowers historical commissions to pick out certain buildings of historic/aesthetic significance and prevent changes.

(ii) Arguments for modification

(1) Replacement/Restoration

(2) In keeping with original design

(3) Economic hardship

(iii) S.Ct – No regulatory taking here

d. Three factors in determining regulatory taking (3-206)

(i) Nature of Government Action

· The closer government comes to forcing someone to use land for public purposes, the closer it is to regulatory taking.

· Similar to actual government possession of land

(ii) Economic Impact on Land-owner – Extent to which property values decrease

(iii) Investment-backed Expectations – Someone hasinvested money, time, and/or effort in the expectation that they could do something in particular with the land

e. All three factors must be considered (bungee cord)
ex:  U.S. v. Causby – Military airport near chicken farm

(i) Very close to taking of an easement

(ii) Chickens wouldn’t lay 

(iii) 3rd factor not necessary when (I) & (ii) are “heavy” enough

5. Categorical Takings:  Lucas v. South Carolina Coastal Council (1992) (3-214)

a. Categorical Taking = taking as a matter of law

b. Must show:

(i) Gov’t action that causes permanent long-term physical occupation of land.

(ii) No economic benefit from land. – FMV reduced to zero or close to it.

IV. Public Lands

A. Elaborate classification system depending on use.

B. Government Agencies Managing Federal Public Lands

1. Department of Defense

2. Department of Interior

a. Bureau of Land Management (BLM)

(i) Approximately 270 million acres.

· Historically “leftovers”

· Productive forests ( NFS

· Agricultural land ( homesteaders

· Much other land ( railroads

(ii) Federal Land Policy and Management Act (FLPMA) requires BLM lands to be administered under principles of multiple use and sustained yield (MUSY)

· Multiple use – Must put land to several different uses at the same time (grazing, timbering, mining, recreation)

· In reality, amny of these uses are incompatible

(iii) Jurisdiction over mineral rights under other agency lands; leasing jurisdiction under the off-shore waters of the U.S. Intercontinental Shelf.

(iv) Probably the most important gov’t agency in terms of land mgmt today.

b. National Park Service (NPS) – Administers parks under original organic act

(i) for public recreation/use

(ii) for preservation of natural resources

c. Fish and Wildlife Service (FWS)

(i) Jurisdiction over National Wildlife Refuges, 80% of which are in Alaska

(ii) Principle mandate is to preserve and protect wildlife in refuge areas

(iii) Also authorized to let refuges be used for recreation, oil/gas exploration

3. Department of Agriculture – U.S. Forest Service

a. Original USFS Act in 1847 -- “Single purpose of providing timber”

(i) Protection of forest through sustainable harvesting

(ii) Protection of watersheds

(iii) Provide timber

(iv) In practice, also managed for recreation

b. Policies on logging from perspective of trees as a crop.  Includes subsidies to timber industry

c. 1960 -- MUSY now required in making decisions on how forests should be used.  Must now provide for protection of fish & wildlife.

d. 1970s

(i) Renewable Resources and Planning Act – Overall plan required

(ii) National Forest Management Act – Plans for individual forests

(iii) NEPA

4. Department of Commerce – National Marine Fisheries Service (off-shore)

C. Statutes Affecting Lands Under the Control of the Departments of Interior and Agriculture

1. National Trails Act

2. Wild & Scenic Rivers Act

3. Wilderness Act

a. Agencies should examine which areas under their jurisdiction are essentially untouched.

b. Must be at least 5000 acres, roadless, and suitable for wilderness designation.

c. Designation does not change agency jurisdiction.

D. Coordinating plans among agencies is exceedingly difficult

V. The Planning Process for the National Forests

A. Statutes

1. Multiple-Use Sustained Yield Act of 1960 (MUSY) – National forests shall be administered for outdoor recreation, range, timber, watershed, wildlife & fish purposes.

2. Forest and Rangeland Renewable Resources Planning Act of 1974 (RPA)

a. Reaffirmed MUSY

b. National planning system for national forests

c. NFS must prepare renewable resource program every 5 yrs.

3. National Forest Management Act of 1976 (NFMA) – land use planning at the individual forest level.

B. Forest Planning under NFMA

1. Timber Resource Land Suitability Process

a. Lands unsuitable for timber production are identified according to:

(i) Insufficient forest coverage

(ii) Harvesting may irreversibly damage soil productivity or watershed conditions.

(iii) No assurance that lands can be adequately restocked within 5 yrs of harvesting

(iv) Previous disqualification of the land from timber production

b. Economic analysis done or remaining lands

c. Lands identified for harvesting in previous stage  may be eliminated based on:

(i) Proposal for designation as Wilderness Area

(ii) Harvesting would not meet minimum management requirements or environmental constraints

(iii) Harvesting would not be cost-effective

d. Lands identified as not suitable for timber production are removed from consideration for at least 10 yrs.

2. Timber Output Objective determined

a. Allowable Sale Quantity (ASQ) determined – the quantity of timber that may be sold from the area of suitable land covered by the forest plan for a time period specified by the plan.

b. Sale schedule set specifying the allowable quality of timber planned for sale by time period.

c. Factors in determining the ASQ and sale schedule

(i) RPA timber production goal set for a National Forest in the regional guide

(ii) Principle of nin-declining timber flow

(iii) Postponement of harvesting until optimal tree growth has occurred

(iv) Economic factors

3. Six-Phase Analysis

a. Timber sale area identified

b. Design of sale identified

c. Timber Sale Report -- Environmental Assessment and Economic Analysis

d. FMV of timber appraised.  Sample contract and prospectus prepared

e. Bids opened on contracts

f. NFS awards harvesting contract to highest responsible bidder.

C. Challenges Based on NFMA: Citizens for Environmental Quality v. United States
 (D. Colo. 1989) ( 4-21)

1. Scope of Review

a. Administrative record at the time the agency made its decision

b. May be supplemented with matters that were considered by agency.

2. Standard of Review for Land Resource Management Plan (LRMP) – Reasonable basis for procedural decisions.

3. Timber harvesting may be carried out even if it causes temporary/short-term damage to soil & watershed conditions as long as the damage is not irreversable.

a. When NFS makes designations, data sufficient to a well reasoned decision may be considered in an on-going basis.

b. NFS must specifically identify technology that would allow it to repair damages

4. Forester must explain economic analysis of area selected for timbering

5. Adequate reasons must be given for using production goals in determining the suitability of lands for harvesting.

6. NEPA requires NFS to take a “hard look” at a broad range of alternatives

a. Production goals may not control the formulation of alternatives without adequate justification.

b. Must include consideration of reducing current timber production levels.

VI. Range Land

A. Origin and Character of BLM Land

1. Prior to 19th Century – Primary land policy to get western land settled

a. Homestead Acts – federally-owned public lands became privately owned at subsidized rate if settled and maintained for a period of years.

b. Difficult to establish farms in West due to lack of water and distance from markets.  Farmers turned to ranching

c. Open Range – all western lands beyond the homesteaded areas that were not owned by anyone.

2. Tragedy of the Commons (4-38)

a. A commons is invariably destroyed because there is no economic incentive to protect it.  Each individual has an economic incentive to overexploit.

b. Theory presupposes two conditions

(i) Monetary economy

(ii) Absence of custom/social pressure that prevent you from overexploiting the commons.

c. American West

(i) Both conditions met

(ii) Also, idea of land as inexhaustible resource

d. Consequence -- Ecological disaster

(i) Massive overgrazing/ misuse of fragile ecology

(ii) Shortgrass prairie ( creosote bush & mesquite ( 1930s dustbowl

e. BLM Land is a commons

3. Alternatives to The Commons

a. Regulation

(i) Ownership retained by government

(ii) Use regulated through permitting system

(iii) Caps placed on individual use; possibly other requirements

b. Privatization

(i) No longer a commons

(ii) All costs of misuse now born by the individual

(iii) Incentives to make better use of land & invest money in improvements

(iv) Posner – should be exclusivity, alienability of land

4. Taylor Grazing Act (1934)

a. Congressional response to overgrazing/drought that combined the above two alternatives.

b. Ownership of grazing land transferred to BLM

c. Leasing allotments

(i) Up to 10 year leases

(ii) Restrictions upon number of animals grazed; rotational grazing requirements

(iii) Leases preferentially granted to person who was already making most use of the land.

(iv) Not private legal ownership, but tends to feel like it.

d. Problems

(i) Some disincentives to making long-term improvements on land because lease not alienable.

(ii) Some problems enforcing regulations on long-term leases.

5. Current Controversy

a. Economic Argument

(i) Grazing lands leased below FMV

(ii) Similar to NFS subsidies to timber companies.

b. Ecological Argument

(i) Land is so fragile that it won’t begin to regenerate unless all grazing is stopped for a reasonably long period of time.

(ii) Cattle invariably congregate in arroyo areas with richer vegetation and biodiversity

(iii) If stocking rates are reduced, there is some regeneration in upland areas but almost none in riparian areas because that’s where cattle spend most time.

6. Termination of Grazing Leases:  Hinsdale Livestock Co. v. U.S. (D. Mont. 1980) (4-45)
a. BLM ordered ranchers to remove cattle from sensitive area within 10 days

(i) Reason given – drought conditions

(ii) Reading between lines – unhappy with poor ranching practices

b. Ranchers sought TRO

c. Court – BLM acted arbitrarily

(i) BLM is allowed to invoke the express provisions of the grazing leases during an emergency situation, but drought is not an emergency since it does not occur suddenly.

(ii) Due Process argument – Ranchers were ordered to remove the cattle so quickly they had no opportunity for administrative appeal.

d.  Environmental perspective – Shows problem with Taylor Act.  Difficult to dislodge long-term lessees.

B. The Federal Land Policy Management Act (FLPMA)

1. Enacted in mid-1970s when it became clear that the Taylor Act did not stop deterioration of grazing lands.

2. Purpose – Manage grazing to prevent deterioration

3. Presupposition of continued grazing

4. Planning process

a. Individual lessees required to take series of steps to improve the quality of the land.

b. Process analagous to what NFS is supposed to do under NFLPA

c. Land is divided into planning areas which are themselves divided into allotments

d. BLM plans for each planning area and sets requirements for allotments.

e. BLM should consider the impacts on local ranchers and communities.

5. BLM Categories for Grazing Allotments

a. M = Management

· Land with no need for change in grazing allotments

b. I = Improvement

· Conditions are fair to poor with a downward trend

· Economically feasible to do something different with these lands.

· Essentiall all planning directed here

c. C = Custodial

· Conditions are stable but no hope for improvement or improvements would not be cost-effective.

6. NEPA and FLPMA: Natural Resources Defense Council v. Hodel (9th Cir. 1987) (4-50)

a. FLPMA planning process is intertwined with NEPA because they both go on at the same time and because the same alternatives are considered under NEPA and FLPMA.

b. Argument 1:  BLM in developing alternatives did not consider a no-grazing alternative.  Given that the goal of FLPMA is to improve the ecology of lands, the EIS is inadequate

c. Court:  BLM can not consider no-grazing alternatives because this is an unreasonable alternative and is impossible to implement due to economic impact. (Opposite result from forest-planning case with no-log alternative)

d. Argument 2: Plan does not include a planned reduction in animal units.

· Purpose of FLPMA is to improve quality of land being grazed.

· If there are the same number of animal units in 5 years, there is no possibility of improvement.

e. Court: The plan involves other means of improvement

· This is a matter of agency discretion.

· BLM focused on grazing systems rather than the number of animals grazed.

· Rotational grazing plan mimics migration of buffalo herds under which the lands evolved.

f. Argument 3: Planning was too general.

· Not on level of individual allotments.

· Didn’t specify how each individual allotment would have to be changed and improved over the next 5 years.

g. Court: There needs to be roomfor changes in the plan to deal with variations in climate, cattle prices, etc.

· (s might be right on merits, BLM isn’t doing very well with plan.

· But – requirement to show deference to agency decisions.  Their ultimate decision is not arbitrary and capricious.  BLM has explained its plan and given some basis for it.

· Judge doesn’t want to become range-master

h. Middle alternative adopted by some courts

· Judiciary can impose closer scrutiny on BLM

· If BLM decides not to use research and data it has collected over the past 10 years, can say that the plan must be based on representative data.  Must either use the data you have or collect adequate data.

VII. National Parks

A. Origins of the National Park System

1. John Muir – Nature should be preserved when we are talking about areas of extreme national beauty.

2. Organic Act (5-2)

a. Purpose

(i) Regulate and preserve National Parks

(ii) Provide for the public enjoyment

b. Problems with statement of purpose

(i) Organic Act passed at a time when it was particularly difficult to get to parks.

· No idea that parks would get so overwhelmed with people that it would be impossible to both preserve them and leave them open to the general public.

· Parks are now quite accessable.

(ii) Both the language and historic emphasis is on scenery

· If the goal is to preserve awe-inspiring views, that limits preservation to places like mountains, waterfalls, sea coasts.

· If your goal is preservation of biodiversity, then there should be more of a focus on places like riverbottoms, swamps & marshes.

3. Process of creating National Parks

a. Each year NPS lists 12 areas it thinks are desirable. (§ 3 of Organic Act)

b. Congress can select any, all, or none of these areas to designate.

B. Balancing the Statutory Goals of Recreation and Preservation.

1. Problem:  Overuse of parks makes it difficult to maintain the scenery of natural areas.

2. To what extent and under what circumstances would an environmental organization be able to challenge a park service decision on the grounds tat keeping a park open for public use conflicts with the goal of preservation?  NWF v. NPS (D. Wyo. 1987) (5-29)

a. Fact:  Negative effects on grizzly bears from Yellowstone Fishing Bridge Campground.

b. NPS does study but keeps campground open on a limited basis

c. NWF:  NPS is failing to “preserve wildlife…unimpaired for future generations”

d. Court:  NPS has broad discretion in determining how to achieve the contradictory goals in its mandate.

3. Ways to limit access to National Parks

a. Willingness to Pay

(i) Auction 

· Bids sent in for certain number of permits to backpack, etc.  

· Similar to oil/gas lease grants

· Q:  Does this limit park access to the wealthy only, or simply measure the depth of interest?

· Argument:  Parks are maintained with public funds, therefore should be available to all equally.

(ii) Privatization

· NPS already does this with concessions, tourbuses, rafting outfitters, etc.

· Each concessionnaire is entitled to certain locations, number of trips, etc.

· Distinguish privatization of services in park with privatization of access to park itself (as with auctioning entrance)

b. Lottery

· How oil & gas leases used to be granted.

· Send in application for permit to backpack, etc.

· A certain number of permittees are randomly selected.  Have to pay for permit.

c. First in Line 

· A certain number of permits are available.  When NPS runs out, that’s it.

d. Merit/Testing

· Purpose of National Parks is to get away from it all in a natural area.

· It should require some effort to get out there.

· Remove all concessions, motels, etc.

· Encourage use of “contemplative facilities.”

· Must meet certain criteria to enter park (standardized test?)

e. No testing, but parks should be made less accessable (Sax’s proposal)

f. Devote parks to low-imact activities and move high-impact activities to areas near the park but outside it (McWilliams 5-44)

· Buffer Areas in federal lands surrounding parks

· If low-impact activities prove deleterious, limit them as well.

· Problems:

(i) May de facto turn Parks into Wilderness Areas.

(ii) Conflict with NPS Organic Act mandate to provide for “enjoyment”

(iii) Shifts problem from one place to another.

(iv) Administrative hassles when NPS facilities are on another agency’s land.

VIII. The National Wilderness Preservation System Act

A. Defining “Wilderness”

1. If it means “an area untouched by humans,” that doesn’t exist any more in the U.S.

2. Wilderness Act, 16 U.S.C. § 1131(c) (6-1)

a. Man and his works don’t dominate the area

b. Untrammeled by man

c. Man is a visitor who does not remain

3. Legal Definition

a. No permanent improvements

b. Primeval nature

c. Unaffected substantially by man

d. Opportunities for solitude

e. At least 5000 acres

f. Roadless (§ 1132)

4. Differences between Wilderness and National Parks

a. No roads

b. No developed campsites

c. No maintained trails

d. No motorized transportation

e. No commercial activities except:

· Some commercial guides

· Previously designated mining & grazing (Not allowed in National Parks)

B. Purpose of the Wilderness Act

1. For human enjoyment

2. Preservation of national heritage

3. No mention of biodiversity, protection of wildlife, etc.

C. Designating Wilderness Areas

1. Supposed to be an on-going process

2. The Process

a.  Agencies (NPS, NFS, FWS, BLM) to study lands under their jurisdiction and make determinations of lands suitable for designation.

b. Public hearings on designation

c. Designation by Congress

3. Agencies have varying willingness to review their own lands and make designations.

a. NPS – Pretty willing to do this

b. NFS – Somewhat

c. BLM – Incredibly resistant

4. Proposal – Create a single agency to study federal public lands on a systematic basis and make recommendations as to which should be designated as wilderness

+  More consistent process

· Agencies know their own lands best

· Adds additional layer of bureaucracy

· Each agency must still go through a planning process.  Adding an additional step would just slow down any agency actions.

D. Judicial Review: The Wilderness Act and its Application

1. Attack of an Agency’s Considered Plan Not to Designate Wilderness Areas:
Idaho Conservation League v. Mumma (9th Cir. 1992) (6-8)

a. Facts

(i) 47 areas in NFS lands qualify as wilderness

(ii) Rest of lands to be utilized under MUSY

(iii) Significant possibility that after 15 yrs (the planning period), the additional 82% will no longer qualify as wilderness

b. No cause of action under Wilderness Act for failure to designate lands as wilderness. Agency has discretion as to recommendations.  If an agency is hesitant to designate lands, have to show they are acting arbitrarily and capriciously.  Environmental groups have to attack indirectly.

c. NFMS – cause of action if you can show NFS computer model is skewed

d. NEPA – Preferred line of attack.  NFS failed to address all viable alternatives

(i) Federal Agency is taking a major action affecting the human environment.

(ii) Should consider the alternative of leaving all 47 acres as wilderness.  NFS could do all necessary logging on the remaining roaded areas and still meet its 15 year goal.

e. 9th Circuit

(i) Agency doesn’t have to consider every conceivable alternative.  Similar alternatives were considered.

(ii) Forest Service gave a reason for not considering ICL’s alternative.  There are environmental considerations for not doing all the logging in one area.  This kicked the alternative out of the computer model.

f. The Point – It is extremely difficuolt to force an agency to recommend a wilderness designation.

2. Is it any easier to challenge an agency’s decision to designate a wilderness area? 
(n.2, p. 6-16)

a. Hypo:  5000 acres of 2nd growth forest surrounded by a road, a ski slope, condos, and timber company land.

b. No outstanding opportunities for solitude.  As an area gets smaller in size, shouldn’t it be further away from development?

· Fletcher – “solitude” is subjective

c. 2nd growth “appears unaffected” by man, but isn’t

· § 1131(c)(4) – When defining “wilderness,” look at features of scientific, educational, and scenic value.

d. Is Chevron analysis appropriate when not talking about agency interpretation of their own organic act? (Interpretation of terms “solitude,” “unaffected,” etc.)

· Probably not, but most courts would probably reach the same conclusion by saying that it is up to each agency what to do with it’s own land

3. Once you have a designated wilderness area, to what extent can the agency allow uses that seem inconsistent with the Wilderness Act?

a. Minnesota PIRG v. Butz (8th Cir. 1976) (6-16)

(i) (’s Argument – Wilderness Areas are supposed to be untouched by man.  Timbering activities are inconsistant with this concept.

(ii) 8th Circuit

· No absolute prohibition of logging in Wilderness Areas.

· Boundary Waters Area is given special treatment in the Wilderness Act.

(iii) Congress overruled this decision by statute.

· No timbering allowed in virgin forests.

· Timber companies may be reinstated for value of unused leases.

b. Voyageurs Region National Park Association v. Lujan (8th Cir. 1992) (6-21)

(i) (’s Argument – Although snowmobiling is expressly allowed in the National Park, if NPS is considering part of the park as a wildermess area, snowmobiles must be prohibited in that part while designation is considered.

(ii) 8th Cir – Just because NPS is considering designation, that doesn’t mean that the same activities have to be prohibited that would be prohibited after designation.

c. Andrus -- Same reasoning used with mining.  Secretaries of Interior and Agriculture don’t have the legal power to withdraw land from mineral-rights leasing during consideration of wilderness designation if the lands are otherwise eligible for leasing.

E. Free Markets, Individual Choice, and Wilderness Protection (Meyers, 6-29)

1. Basic Thesis – Environmentalists have not really articulated their position as to why nature should not be disturbed.

2. Free-rider problem – All of us together might value the preservation of land, but one person may just wait for others to pay and go along for the ride.

3. Ownership and benefits are linked

a. Private owners benefit from private ownership. (usually)

b. The public benefits from public ownership. (usually)

c. Must look at the goal.  Is the land to be used to benefit the public in general or particular individuals?

4. Preferable System According to Meyers

a. Recognizes freedom of choice.

b. This is done in U.S. through a free-market system where the highest bidder prevails.

c. Federal Lands should be privatized.

5. Argument Applied to BLM Lands

a. Enormous transactional costs in administering these lands.

b. The people who may be able to use these lands most efficiently don’t have access to them because of preferential leasing.

c. Someone who owns land in fee simple absolute will take better care of it than those who merely lease it.

6. Another Possibility – Restrictive Covenants

a. Sell land subject to certain restrictions on use.

b. Only for grazing, not for mining, etc.

IX. Executive Withdrawals of Public Lands

A. Struggle Between Executive and Legislative Branches in Control of Public Lands

1. Legislative

a. Property Clause of the Constitution, Art. IV § 3 – Congress has the power to dispose of property and tettitories belonging to the United States and to make rules and regulations regarding that property.

b. Homestead Acts – As early as 1796

c. Land Grants to States – Congress gave states certain amounts of land for their own use in 1802

(i) Land Grant Colleges

(ii) Sold to raise revenues

d. Land Grants to Railroads
e. Mining Laws – 1870s

(i) Miners could stake claims to land they prospected.

(ii) Even today, mining companies don’t have to pay anything to the U.S. other than small filing fees

2. Executive Withdrawals

a. Contemporary with Congressional grants.  Certain lands were withdrawn from designation from a particular use (i.e. homesteading) because they were needed for Indian Reservations, Military Forts, etc.  Ex: Teddy Roosevelt withdrew 57,000 acres of coal-bearing land from homesteading in order to stop coal monopolies.

b. No express authorization for this until 20th C.  

(i) President acted as though there was an implied right to do this.

(ii) Can set aside land for defense under powers as Commander-in-Chief

(iii) Can set aside land for Indian Reservations under treaty-making powers.

c. No serious challenge to this executive custom until 20th C.

3. Judicial/Congressional Challenges to Presidential Withdrawals

a. Midwest Oil Case of 1850

(i) Presidential withdrawal of 3,600,000 acres of oil/gas lands from Mining Act

(ii) Court

· President has been withdrawing land from designated Congressional uses for over 100 years without Congressional challenge.

· There is an implicit grant of Constitutional power from Congress to the President

b. Picket Act of 1910

(i) Taft asked Congress to clarify what the Presidential withdrawal power was

(ii) Congress authorized temporary withdrawals of lands for particular purposes (i.e. dam building)

(iii) Some argument that this ended the President’s implied powers

(iv) Subsequent Presidents treated the Picket Act as cumulative to the historical implied withdrawal powers

B. Antiquities Act (1906)

1. Express grant of Congressional Power to make withdrawals.

2. Purpose – Almost entirely to protect prehistoric Indian sites from looting.  Understanding that some historic sites and areas of particular scientific interest should also be protected.

3. Withdrawal of “smallest possible area” compatible with the protection of a particular site.

4. Teddy Roosevelt designated Grand Canyon for withdrawal as a National Monument

a. Challenge by someone with a mining claim who had set up a tollbooth on Bright Angel Trail.  

(i) Argument – Designation is outside of scope of Antiquities Act.

(ii) No reference in briefs to original Congressional purpose of Act or to the language about “smallest possible area”

b. S.Ct. – Preserving areas of scientific value is a legitimate goal

5. Scope of Presidential Authority to Designate National Monuments: 
State of Wyoming v. Franke (D. Wyo. 1945) (7-4)

a. Facts

(i) Nelson Rockerfeller agreed to donate his ranch to the U.S. Gov’t if it was made a contiguous part of Grand Tetons National Park.

(ii) Ranch was separated from the Park by NFS land and other public lands.

(iii) State of Wyoming was opposed

· Land would go off the public tax rolls

· State Park Service would lose revenues from hunting and fishing from public lands.

(iv) Congress wouldn’t approve a National Park that the State didn’t want.

(v) Franklin Roosevelt declared the intervening area as Jackson Hole National Monument

b. Challenge 

(i) Invalid action under Antiquities Act -- President really created a National Park.  Only Congress can do that.

(ii) Purpose of Antiquities Act -- President did not specify the historical/scientifically interesting sites he was designating the monument to protect.

(iii) Size – Language of the Act precludes setting aside huge tracts of land unless this is the minimum size required to protect the historic/scientific site.

c. Court

(i) This is a controversy between the executive and legislative branches.  Therefore it is up to Congress, not the judiciary, to tell the President that he can’t do this.  Also, because the issue involves an examination of presidential motive it’s nonjusticiable.

(ii) This was not an arbitrary/capricious action by the President.  Substantial evidence was given that there are trails used by trappers of historical significance and glacial formations of scientific interes.

(iii) Size is a matter of presidential discretion

d. Smith’s Analysis

(i) This was a good argument.  NPS Organic Act gives NPS jurisdiction over National Parks and Monuments.  Also, becoming a National Monument is often the 1st step to becoming a national park

(ii) At the time, very little interest in ecology, interactions of biological communities.

(iii) Size argument is difficult to make due to presidential discretion.  Court would probably not scale down the understood rules for the President at this point in time.

e. Subsequent Congressional Action

(i) Refused to appropriate money to be used on Jackson Hole Monument

(ii) Gave Wyoming FWS control over hunting & fishing in the monument

(iii) Reimbursed the state for the tax value of the land

(iv) Amended the Antiquities Act to disallow further National Monuments in Wyoming.

(v) But did not rescind the order and eventually added the land to Grand Tetons National Park.

f. Now – Presidential proclamations designating National Monuments under the Antiquities Act are quite specific as to reasons for designation (At least 5 reasons given in Grand Staircase –Escalante proclamation).

6. President can also reserve federal water rights in order to protect endangered species under Antiquities Act (Nevada desert pupfish case)

7. What happens to land after its designated as a National Monument?

a. NPS Organic Act – Park Service has jurisdiction over National Parks and Monuments

b. Since Carter Presidents have assumed they don’t have to turn Monuments over to NPS

(i) Carter – Jurisdiction of 161 million acres of Alaska forest left with NFS and BLM.  Intent to maintain status quo.

(ii) Clinton – Jurisdiction of Grand Staircase-Escalante left with BLM

· Subject to existing rights

· No preservation of water rights

· Land can continue to be used for livestock grazing.

· Utah FWS still has jurisdiction over hunting & fishing.

· But no more grants of oil/gas, mining leases allowed

· BLM probably has to plan for more recreational use/tourism now.

c. In re Southern Utah Wilderness Alliance (IBLA 1997) (7-14)

(i) Environmental Alliance appealed grant of drilling leases to Conoco

(1) Planning Process Argument

· Inconsistent with the planning process to start granting drilling leases.  The existance of oil wells in the area will skew planning.

· Although Conoco would lose its 10 year lease if it didn’t drill soon, BLM could suspend the lease for 3 years while plans were made
(2) NEPA Argument

· FONSI improperly issued.

· EA did not take into account how road building, oil-field use might affect the area.
· No consideration of reasonable alternatives.

(ii) Court

(1) The proclamation specifies that it doesn’t affect existing rights.  Conoco had an existing right to drill barring any violation of environmental regs.

(2) FONSI upheld.  The designation of a National Monument doesn’t make any difference because no more land would be used for this purpose than had been used before.

(a) Drilling would be on a site that had been used for drilling before.

(b) The road used would be an improved existing road.

C. FLPMA (1976)

1. Congress explicitly terminated all implied Presidential power to make withdrawals.

2. President could only make withdrawals under Acts that were not hearby repealed (Alaska Native Claims Act, Taylor Act, Antiquities Act) or for particular listed purposes, or following particular reported requirements.

3. BLM was instructed to make sense of earlier withdrawals and to make a report as to what should be done with the lands.

X. Standing to Litigate

A. Standing – whether a party has a sufficient stake in an otherwise justiciable controversy to obtain judicial resolution of the controversy.

B. Why standing is required

1. Article III – must be case or controversy; no advisory opinions

2. Judicial economy – must be some limits on who can file suit

3. Courts want to make sure that this is an adversarial proceeding and that parties have incentive to state the best case possible

C. Organizational Standing:  Sierra Club v. Morton (1972) (8-1)

1. Member(s) of organization must show injury in fact.

2. Economic injury is not necessary.  Aeshetic/environmental interests are also protectable

D. Demonstrating Standing: Lujan v. National Wildlife Federation (1990) (8-9)

1. Must be “final agency action” that affects individual in the specified fashion.
a. “Land withdrawal review program” is not an actual formal program.

b. Even if it is, there’s nothing final about the process per se.

c. Court must look at individual decisions about particular tracts of land, not program as whole.

2. Party must be “adversly affected or aggrieved” by the action within the meaning of a relevant statute.
a. Zone of Interest – Environmental enjoyment is within the zone protected by FLPMA, NEPA.

b. Individual affiants did not show proof of use of particular lands involved.  “In the vicinity” is too general.
3. Court (Scalia) reluctant to broadly attack agency policy-making, even if BLM did use inadequate criteria to make decisions.
E. Requirements of Standing under APA:  Lujan v. Defenders of Wildlife (1992) (8-30)
1. Injury in Fact – An invasion of a  legally protected interest which is 

a. concrete and particularized

b. actual or imminent, not conjectural or hypothetical

2. Causation -- Causal connection between injury and conduct of agency
· Not that clear that U.S. Agency Action will cause injury.
3. Redressability – Court’s decision can do something about the injury.

· Even if § 7(a) does apply here, probably won’t change anything.

· Project will probably go forth anyhow.

4. Rejected Arguments (8-33)

a. Ecological Nexus

b. Vocational Nexus

c. Animal Nexus
F. Standing under Citizen’s Suit Provision of ESA: Lujan v. Defenders of Wildlife
1. Congress can’t create standing where none exists.

2. “Irreducible Constitutional minima” of case or controversy.

G. Can an non-environmental interest give standing to bring suit under the ESA?
Bennett v. Spear (1997) (8-38)

1. FWS advisory opinion – Endangered fish will be jeopardized if there is not a minimum water level in the resevoirs of Klamath River during drought periods.

2. (s arguments on merits

(a) ESA §7 requires biological opinion letter to be based on “best scientific and commercial evidence available.”  No such evidence that fish will be damaged.  Essentially a no evidence claim.

(b) Requiring a minimum level of water in the resevoir is a de facto determination of critical habitat.  When doing that, agcy must consider economic factors (§ 1533), but didn’t.

3. Suit under APA

a. Gov’t Argument:  Must be within zone of interests of the statute you’re claiming under – In this case, ESA.

· ESA is intended to protect endangered species.

· Party who is adverse to species protection is not within zone of interests.

b. Court

· ESA intended to prevent undue environmental or economic harm.

· Requirement that best scientific evidence be taken into account when making a jeopardy determination is intended to prevent undue economic harm.

· (s within zone of interest of § 7

4. Citizen Suit under ESA

a.  Gov’t Argument: Citizens may pursue action against:

(1) Somone violating ESA, or

(2) Administrator who fails to fulfil mandatory duties required under ESA.

· Neither is the case here

b. Court -- Citizen Suit under ESA also intended to prevent adverse economic impacts.

5. Causal Connection / Redressability

a. Gov’t:  Biological opinion letter is just advisory.  May not cause actual change in agcy action.

b. Court:  The effect of the opinion letter is to force the agency to accept a jeopardy determination

· Federal agencies almost never disregard biological opinion letters

· Burden is on the agency violating a letter to show that its wrong.

· Opinion letter is the key to the way § 7 is enforced.

H. Mootness:  Friends of the Earth v. Laidlaw 

1. Facts:

a. Friends of the Earth filed a citizen suit under the CWA alleging Laidlaw was discharging Hg in amounts in excess of what was permitted.

b. By the time of appeal, Laidlaw was in substantial compliance with CWA

2. Standing – reasonable concerns about the effect of the discharge were enough to show injury in fact, even though no harm to the river was proved.

3. Mootness – penalty could have deterrant effect by preventing Laidlaw from incurring future violations.

4. Contrast Steel Co. case (4th Cir.) which dealt with wholly past injuries.

5. Voluntary cessation doctrine – Fact that party voluntarily ceases unlawful behavior doesn’t stop a court from pursuing penalties.

6. Main point – Retreat from previous standing cases

a. 1st standing case where Scalia in minority

b. Sierra Club v. Morton cited as favorable authority – reduction of enjoyment sufficient injury in fact.
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