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ENVIRONMENTAL LAW AND NATURAL RESOURCES

Prof Smith

Fall 2001

This course focuses on the National Environmental Policy Act (NEPA), the administration of federal public lands, and the Endangered Species Act (ESA)

Specifically, we will evaluate the implications of the proposed national energy policy plan for public lands and its interaction and possible conflict with NEPA and ESA

PART I:  THE NATIONAL ENERGY POLICY PLAN

Submitted by the National Energy Policy Development Group (NEPD Group)

Oil and gas industry was highly favorable; environmental organizations were highly critical

Energy Problems:  America faces the most serious energy shortage since the oil


                   Embargoes of the 1970s

(1) higher energy bills

(2) rolling blackouts and brownouts

(3) lay-offs or curtail production to absorb the rising cost of energy

(4) higher gasoline prices

If energy production increases at the same rate as during the last decade our projected energy needs will far outstrip expected levels of production


Effect:  undermines economy, standard of living, and national security

Three Challenges:

(1) Use energy more wisely

(2) Repair and expand our energy infrastructure (no new oil refineries have been built in a generation; electric transmission lines inadequate; natural gas pipelines inadequate)

(3) Increase energy supplies while protecting the environment

Domestic oil, gas, and coal; hydropower and nuclear power

NEPP backbone:  We can ensure domestic energy production and environmental protection at the same time


This is necessary because we are too dependent on foreign energy sources

NEPP Considerations:

The United States has been a net importer of energy since the 1950s

Coal mining and oil exploration can damage habitats during the operation phases until reclamation is complete; however, our new technology mitigates this.


Ex. technological developments over the past forty years have dramatically 


Reduced industry’s footprint on the tundra, minimized waste produced, and


Protected the land for resident and migratory wildlife

Domestic energy production is hindered by:  limitation on access to federal lands with high potential for new discoveries; infrastructure constraints; electricity transmission and gas pipeline bottlenecks; and conflicts with legitimate land use, environmental, and other public policy goals

NEPP Recommenations:

(1) The NEPD Group recommends that the President issue an Executive Order to direct all federal agencies to include in any regulatory action that could significantly and adversely affect energy supplies, distribution, or use, a detailed statement on: (1) the energy impact of the proposed action, (2) any adverse energy effects that cannot be avoided should the proposal be implemented, and (3) alternatives to the proposed action.

(2) The NEPD Group recommends that the President issue an Executive Order to rationalize permitting for energy production in an environmentally sound manner by directing federal agencies to expedite permits and other federal actions necessary for energy-related project approvals on a national basis.  This order would establish an interagency task force chaired by the Council on Environmental Quality (CEQ) to ensure that federal agencies responsible for permitting energy-related facilities are coordinating their efforts.  The task force will ensure that federal agencies set up appropriate mechanisms to coordinate federal, state, tribal, and local permitting activity in particular regions where increased activity is expected

(3) The NEPD Group recommends that the President direct  the Secretaries of Energy and the Interior to promote enhanced oil and gas recovery from existing wells through new technology

(4) The NEPD Group recommends that the President direct the Secretary of the Interior to examine land status and lease stipulation impediments to federal oil and gas leasing, and review and modify those where opportunities exist (consistent with the law, good environmental practice, and balanced use of other resources)

(5) The NEPD Group recommends that the President direct the Secretary of the Interior to consider economic incentives for environmentally sound off-shore oil and gas development where warranted by specific circumstances (i.e. Outer Continental Shelf)

(6) The NEPD Group recommends that the President direct the Secretaries of Commerce and Interior to re-examine the current federal legal and policy regime (statutes, regulations, and Executive Orders) to determine if changes are needed regarding energy-related activities and the sitting of energy facilities in the coastal zone and on the Outer Continental shelf 

(7) The NEPD Group recommends that the President direct the Secretary of the Interior to continue OCS oil and gas leasing and approval of exploration and development plans on predictable schedules

(8) The NEPD Group recommends that the President direct the Secretary of the Interior to consider additional environmentally responsible oil and gas development, based on sound science and the best available technology, through further lease sales in the National Petroleum Reserve—Alaska.  Such consideration should include areas not currently leased within the Northeast corner of the Reserve

(9) The NEPD Group recommends that the President direct the Secretary of the Interior to work with Congress to authorize exploration and, if resources are discovered, development of the Arctic National Wildlife Refuge (ANWR).  Congress should require the use of the best available technology and should require that activities will result in no significant adverse impact to the surrounding environment.

Ex. technological developments over the past forty years have dramatically reduced industry’s footprint on the tundra, minimized waste produced, and protected the land for resident and migratory wildlife

(10) The NEPD Group recommends that the President direct the appropriate federal agencies to take actions to remove constraints on the interstate transmission grid and allow our nation’s electricity supply to meet the growing needs of our economy

Under current law, the siting of transmission facilities is a responsibility

Of state governments, not the federal government, even though the

Transmission system is interstate, even international.

When states block the location of transmission lines, they often have

No idea of the consequences.


Ex. Connecticut blocked a transmission line that Long Island


needed

(11) The NEPD Group recommends that the President direct the Secretary of the Interior to work with Congress and the State of Alaska to put in place the most expeditious process for renewal of the Trans-Alaskan Pipeline System rights-of-way to ensure that Alaskan oil continues to flow uninterrupted to the West Coast of the United States

(12) The NEPD Group recommends that the President direct the Secretaries of Energy and State, coordinating with the Secretary of the Interior and the Federal Energy Regulatory Commission, to work closely with Canada, the state of Alaska, and all other interested parties to expedite the construction of a pipeline to deliver natural gas to the lower 48 states.

NEPP Supplement:

The most controversial aspects of the NEPP are (1) the expediting of permits, and (2) the opening-up of protected federal public lands

There are environmental implications for privately owned land, but mostly for public lands

The United States Government owns approximately one-third of on-shore lands

These lands are managed primarily by one of five agencies:

(1) the United States Forest Service (USFS); manages the nation’s forests

(2) the Bureau of Land Management (BLM); manages rangelands, semi-arid and arid regions

(3) the National Park Service (NPS); administers areas that have been set aside for public enjoyment because of their scenic beauty, natural wonders, or historic interest

(4) the Fish and Wildlife Service (FWS); manages areas that are especially important to wildlife

(5) the Department of Defense (DOD); 

The FWS manages ANWR

The USFS and the BLM consider oil, gas, and mineral development as one of the “multiple uses” to which the land entrusted to their management land can be put

The BLM is in charge of oil and gas leasing both for public lands and for private lands where the surface is owned by private parties but the mineral rights are reserved by the federal government



If ANWR is opened for leasing, the BLM will probably take care of this,



Instead of the FWS

Special Designations:

(1) wilderness areas

(2) wild and scenic rivers

(3) national monuments

These designations will take the areas out of the “multiple uses” 

Mandate

<However> The government agency that created the designation can always take it away

Ex.Exception:  ANWR could be opened for leasing by congressional action, since  ANWR is currently covered by a statutory prohibition; a national monument, created by Executive order, could be opened by executive order

PART II:  THE NATIONAL ENVIRONMENTAL POLICY ACT (NEPA)
Two different types of federal legislation may require environmental review of federal action

First, legislation that is agency-specific

Ex. the BLM must follow the Federal Land Policy and Management Act (FLPMA)

Second, there are generic federal statutes that cut across agency lines and apply to all agency actions


Ex. ESA and NEPA

Generic statutes often burden individual agencies because they are not connected to the basic mandates of the agencies; therefore, the generic statute will designate a particular federal agency to consult and provide assistance in implementing the statutory policy


Ex. the FWS oversees ESA; CEQ oversees NEPA

NEPA is the most sweeping of the generic federal environmental statutes

NEPP and NEPA:

(1) Federal agencies will have to include an energy impact statement in proposals for new regulations.  This procedure is closely analogous to the EIS procedure under NEPA, but with the focus on energy production, distribution, and conservation, rather than protection of the human and non-human environment

Will the energy impact statement dilute the importance of the environmental impact statement?

(2) NEPP recommends an Executive Order to expedite energy-related projects.  This could modify the NEPA process

The President’s Council on Environmental Quality (CEQ) will be in 

Charge of coordinating the energy-related permits; yet, the CEQ also

Issues regulations under NEPA

NEPA § 4331-4334; Pg. 2-3--2-5

The environmental impact statement (EIS) that federal agencies must produce before undertaking any major federal action “significantly affecting the quality of the human environment” results in what has been described as “an internal process of overview accounting.”  This procedural requirement seems toothless, but has two important results.

(1) Environmental impacts are taken into account early in the life of a project, and

Not after the project is already so far along that, as a practical matter, it is too late

To stop or modify it.

(2) It allows for publicity of even low-level agency decisions

NEPA is a broad stop-and-think, disclose-to-the-public administrative law.

(1) Agencies must contemplate the context and consequences of their actions

(2) Public disclosure allows the public to review and respond to the proposal

Is NEPA

An exaltation of bureaucratic delay?

A great environmental statute?

An environmental hoax?

When Is An Environmental Impact Statement (EIS) Required?

An EIS is required “in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment.”



What is major Federal action?

See CEQ Regulations; Pg. 2-7

“Major” is read out of the statute


One must be guided by the word “significantly”



“Significantly” is interpreted by looking at 

(1) Context (varies with the setting of the action)
Ex. for site-specific actions you would look to the effects in the 

Locale rather than in the world as a whole

(2) Intensity (i.e., the severity of the impact)

Exceptions to the EIS requirement

(1) When compliance with NEPA would result in a “clear and fundamental conflict of statutory duty.”  Ex. procedural timing requirements (very narrow)

Ex.  Flint Ridge case.  The Secretary of Housing and Urban Development

Must make a statement of record within 30 days of filing.  An EIS 

Cannot be prepared in thirty days.  NEPA must give way, since NEPA

Does not repeal by implication any other statute.

(2) Agency issues a FONSI (finding of no significant impact) based upon an Environmental Assessment (EA)

Difference between EA and EIS:

An EA aims simply to identify potential impacts on the environment.  It does not balance different kinds of positive and negative environmental effects, one against the other; nor does it weigh negative environmental impacts against a project’s other objectives, such as, for example, economic development.  This latter balancing job belongs to the officials who decide whether to approve the project; and those officials should make the decision in light of an EIS.  An EIS helps them make their decision by describing and evaluating the project’s likely effects on the environment.  The purpose of an EA is simply to help the agencies decide if an EIS is needed.



EA:  Are the environmental effects of a proposed action “significant?”



EA:  EIS is necessary or FONSI

To what extent should a court defer to an agency’s interpretation of statutory language?
If Congress has spoken unambiguously (the statute is clear and unambiguous), the court will give effect to such unambiguous intent.  “Just follow the statute.”

If the statute is silent or ambiguous with respect to the issue, we ask if Congress has given express delegation to agency authorizing the agency to interpret the statute.  If so, the agency’s answer will be accepted unless it is arbitrary, capricious, or manifestly contrary to the statute



Chevron v. Natural Resources Defense Council




Ex. USFS decision on clearcutting (i.e. organic statutes)




Ex. CEQ’s interpretation of NEPA (NEPA authority)




Ex. BLM’s interpretation of oil and gas leasing statutes (same)

If Congress never delegated authority, there must be implied delegation (otherwise, the agency couldn’t operate).  Then, the courts defer if the construction is reasonable

(read:  statutory interpretation will probably be upheld unless it is capricious.  Remember, if there is no express delegation, the interpretation would have to be unreasonable in order to fail)

Why do courts give such deference?

(1) Agency’s expertise—they are more familiar with the statutory language and the relationships among various provisions

(2) As unforeseen problems develop in the administration of a complex regulatory scheme, the agency needs flexibility if it is to make the program function effectively

(3) An agency is more politically accountable than the courts

(4) Congress could have intended the agency to interpret the statute

(5) Federal courts shoot for uniformity of interpretation

Note:  Agency regulations implementing a particular statutory provision qualify for Chevron deference when it appears that Congress delegated authority to the agency generally to make rules carrying the force of law and that the agency interpretation claiming deference was promulgated in the exercise of such authority



United States v. Mead Corp



Ruling letter made by U.S. Customs Service designating mead binders as



Diaries subject to tariff was not given Chevron deference

(1) No Congressional mandate to Customs office that ruling letters have the force of law

(2) No lawmaking pretense behind the letter (10,000 letters are issued every year)

Level of scrutiny:  give a level of respect according to its persuasiveness

The Small Handle Issue (most controversial NEPA issue)

A case with some federal involvement in a non-federal project; or stated differently,

A project will have massive environmental impacts.  There is only some federal involvement or funding.  Does the agency look at the whole project or just the federal involvement?


Ex. A company is going to strip mine private land.  The area to be mined is next


To a recreational and tourist spot.  In order to enter the private land, the company

Will have to get a permit to use an easement across BLM land.  Does the BLM study the environmental impact of the entire project or just the environmental impact of trucks driving over a half-mile easement?

The standard of review of an agency’s determination not to prepare an EIS (i.e., how the agency interpreted the EA):


It must be shown that the agency’s determination was unreasonable under the 


Circumstances.  This will require a showing that the project could significantly


Affect the quality of the human environment

(1) the plaintiff must raise a substantial environmental issue concerning 

the proposed project

(2) then, the burden shifts to the defendant to support the reasonableness

of the negative determination


To establish a substantial environmental issue, the plaintiff must allege facts 


(omitted from consideration in the administrative record) which, if true, would


constitute a substantial impact upon the environment.  This deficiency must be of 


sufficient significance to warrant shifting the burden of proof.  

Why is this a reasonableness standard?  This is an individual agency acting under NEPA.  This is not about an agency interpreting its own organic statutes.

The standard of review applied to a district court’s decision upholding the agency:

(1) When a district court’s judgment turns on matters of fact it has determined (upon evidence presented by witnesses or upon lengthy court proceedings), the standard will be clearly erroneous (abuse of discretion)

(2) When a district court simply reviews a set of agency documents and reaches a particular legal conclusion about the reasonableness of an agency action, the standard will be de novo (or something like it)

Winnebago v. Ray:  An agency only has authority over its own land.  

(1) While an agency has broad discretion to consider environmental impacts, that discretion must be exercised within the scope of the agency’s authority

(2) There is no direct or indirect federal funding for the project

(3) With such little federal involvement, we will not turn private actions into federal actions

Facts:  Electric transmission line

Sierra Club v. Marsh:  An agency must consider cumulative impacts

(1) The existence of possible mitigation measures does not obviate the need for an EIS (mitigation measures can result in a FONSI only if they are imposed by statute or regulation or submitted by the applicant or agency as part of the original proposal)

(2) The agency failed to consider adequately the fact that developing the island may lead to the further industrialization of the island and the entire area.  Such further development will significantly affect the human environment.

Note:  In this case, the secondary effects were beyond dispute

(3) In deciding whether an EIS is necessary, agency must consider the degree to which an

Action may establish a precedent for future actions with significant effects


<Also> considerations of economic benefits do not override the question of 


whether an EIS is required




Facts:  The industrial development of an island (a port)

The coal example above is more like Marsh than Winnebago; therefore, you would probably consider the project as a whole

Winnebago:  Look at the nature of the federal action

Marsh:  Look at the results of the federal action

Analytically, federal agency “action” can take place in at least four different contexts:

(1) Actions carried out entirely by the federal government on government land.

Ex. NPS decides to build additional roads in Yellowstone Park

(not terribly controversial)

(2) Private actions that are funded by the federal government.

Ex. federal funding of multi-family housing to be rented to low and moderate income persons

(3) Private actions authorized on public land.

Ex. private grazing on BLM land and timbering in national forests

(4) Private actions authorized on private land.  

Ex. Permits for “incidental takings” of threatened or endangered species

And § 404 permits to fill or dredge wetlands

All of these situations can involve the small handle issue.  In the latter three cases, the issue of federalization is latent in the small handle issue.



Is an agency limited to examining only the component of the private 



Action receiving federal funding or authorization; or may it (must it)



Consider the environmental consequences of the entire private project,



Including activities that private parties or states plan to undertake?

Segmentation

Many federal projects are done in discrete stages.  Any individual segment may cause minor environmental impacts, and NEPA’s requirements may be satisfied with an EA; however, if the entire project is looked at, an EIS would clearly be required.

Definition:  The attempt to permit noncomprehensive consideration of a project divisible into smaller parts, each of which taken alone does not have a significant impact but which taken as a whole has cumulative significant impact

Stated differently, The attempt by an agency to divide artificially a “major federal action” into smaller components to escape the application of NEPA to some of its segments



Most common Ex.—Highways



NEPP Ex.  National Electricity Transmission Grid



“Develop legislation to grant authority to obtain rights-of-way for 



electricity transmission lines, with the goal of increasing a reliable



national transmission grid.”

Factors to evaluate in order to see whether segmentation is suspect:

(1) Whether the proposed segment has logical termini

(2) Has substantial independent utility

(3) Does not foreclose the opportunity to consider alternatives

(4) Does not irretrievably commit federal funds for closely related projects

Geographical Segmentation:  Transforming a series of roads into a NAFTA highway


Short portions of the expressway will be funded at a time.  One specific stretch


May have minor environmental impacts (EA and FONSI).  But the road as a 


Whole would certainly require an EIS.  Another example we have is the


Franconia Notch case.  See Notes for arguments.


The evaluation and discussion of the stretch should specifically emphasize 


Significant beneficial and detrimental environmental consequences upon the 


State or region or community, as appropriate, of building a new highway into


Or through an area, or modernizing the existing highway by upgrading and/or


Relocation

A highway section is defined as a substantial length of highway between logical


Termini (e.g. major crossroads, population centers, etc.)


Courts have consistently held that the “piecemealing” of highways, without


Assessing the reasonable consequential environmental effects, violates the 


Spirit and letter of NEPA

Appalachian Mountain Club v. Brinegar (Franconia Notch case)


Federal Highway Administration’s own NEPA regulations; Pg. 43


D.C. Cir. On FONSI evaluation; Pg. 43

Temporal Segmentation:  By-passing certain stretches of highway so that those stretches will be built entirely with state and local funds



Ex. Can a state avoid the EIS requirement by providing all the funding for 



The portions of a highway in an environmentally sensitive area, and apply



For federal funds only after these segments have been completed?

Remember:  NEPA applies only to Federal action



The dispositive issue is whether [at that juncture] sufficient federal

Involvement exists in the project to constitute “major federal action” affecting the environment under NEPA

CEQ regulations:  “Major federal action” encompasses not only actions

By the federal government, but also actions by nonfederal actors “with

Effects that may be major and which are potentially subject to federal

Control and responsibility

The distinguishing feature of federal involvement is the ability to influence or control the outcome in material respects



Ex. MoPac South was funded completely with state funds.  No 



Federal funds were requested; no federal approvals were given;



The federal gov’t disavowed an interest in the segment




NEPA requires:

(1) federal action

(2) some proposal which can be criticized

Neither (1) nor (2) exist; also, the segment has independent utility





Save Barton Creek
Scoping, Regional Planning and Programmatic Impact Statements:

Let’s say that the federal government is enacting a nationwide coal policy.  Coal will be mined in several independent areas.  

The government makes a national EIS and individual EISs for each area

Does the government have to make a regional EIS?

Answer:  Is there a regional plan or proposal?




No = No EIS required



Yes = EIS required

Why?  Absent an overall plan for regional development, it is impossible to predict the level of coal-related activity that will occur in the region identified by respondents, and thus impossible to analyze the environmental consequences and the resource commitments involved in, and the alternatives to, such activity

The mere contemplation of a plan is not sufficient to require an EIS



Balancing Test on 2-82 is wrong

Once a proposal appears, however, we have a different story

Exception:

When several proposals for coal-related actions that will have cumulative or synergistic environmental impact upon a region are pending concurrently before an agency, their environmental consequences must be considered together


Only through comprehensive consideration of pending proposals can the agency


Evaluate different courses of action

What’s In an Environmental Impact Statement?
The impetus for most lawsuits:  (1) the agency failed to file an EIS when it should have 







Done so

    (2) the EIS was inadequate

NEPA § 102 (§ 4332) lists five topics to be covered by the EIS

Analytically, these appear to boil down to only two:

(1) The probable environmental effects of the proposed action

(2) The available alternatives (derived through consultation with other agencies)

Ex. The reintroduction of the Mexican wolf into its former territory



Why is the government doing this?

(1) Endangered Species Act:  we must try to preserve the species

(2) International treaties between the U.S. and Mexico

(3) Lawsuits by wolf activists involving wolf recovery

EIS Procedure:

Federal agency has a policy

Federal agency examines alternatives to the proposal

Federal agency classifies the project

Federal agency considers the area to be affected

Agency then notifies other agencies about the possible effects of the policy.  


Ex. FWS tells NPS, “These wolves will be on your land, act accordingly.”

Agency notifies Native American Tribes (if applicable)

Agency gives public notice

Agency then holds a series of public meetings


At this hearing, the agency presents alternatives to the proposal.  It asks the public


Questions, gets concerns from the public, and discovers additional issues

The agency issues a draft EIS (DEIS).  It is circulated for comments

Then, a final EIS is issued (FEIS).  The FEIS prevents allegations that you did not follow NEPA

There will be an “Alternatives and Impacts Not Considered” section;  This section says “We have heard your comments, but they are not really important here.”

EIS Issues Continued:

Does NEPA require federal agencies to include in each EIS a fully developed plan to mitigate environmental harm?


No. 

NEPA procedures are almost certain to affect an agency’s substantive decisions,


It is now well settled that NEPA itself does not mandate particular results, but


Simply prescribes the necessary process


If the adverse environmental effects of the proposed action are adequately 


Identified and evaluated, the agency is not constrained by NEPA from deciding


That other values outweigh the environmental costs.


NEPA merely prohibits uninformed, rather than unwise, agency action


CEQ regulations require that the agency discuss possible mitigation measures


In defining the scope of the EIS, in discussing alternatives to the proposed action,


And consequences of that action, and in explaining its ultimate decision



However, a complete mitigation plan is not necessary

Does NEPA require federal agencies to include in each EIS a “worst case” analysis of potential environmental harm if relevant information concerning significant environmental effects is unavailable or too costly to obtain?


No. 


Under the old CEQ rules, a worst case analysis was required


Now, an agency retains the duty to describe the consequences of a remote, but


Potentially severe impact, but grounds the duty in evaluation of scientific opinion


Rather than in the framework of a conjectural “worst case” analysis





Robertson v. Methow Valley Citizens Council

Does information developed after the completion of an EIS require a supplemental EIS (SEIS) before a major federal action may continue?


It depends.


CEQ regulations impose a duty on all federal agencies to prepare supplements


To either draft EISs or final EISs is there are significant new circumstances or


Information relevant to environmental concerns and bearing on the proposed


Action or its impacts.  See Pg. 2-171


The standard that governs supplemental EISs:  The agency should apply a rule


Of reason standard.  An agency need not supplement an EIS every time new


Information comes to light after the EIS is finalized



This would promote bureaucratic delay; projects would never get 



Completed


The rule of reason thus turns on the value of the new information to the still


Pending decisionmaking process


If there remains major federal action to occur, and if the new information is


Sufficient to show that the remaining action will affect the quality of the human


Environment in a significant manner or to a significant extent not already 


Considered, a supplemental EIS must be prepared



See def. of “Significantly.” Infra and Pg. 2-172


The standard of review of an agency’s decision not to file a SEIS is the 


Arbitrary and capricious standard




Marsh v. Oregon Natural Resources Council

ENDANGERED SPECIES ACT:

The ESA is another form of generic legislation applicable to all federal agencies

See § 7 (16 USCA § 1536); Pg. 3-1 (states the generic nature of the ESA)

Unlike NEPA, however, the ESA reaches beyond federal agencies and federal action.  

Three-Pronged Approach to Species Preservation:

(1) Prohibits federal projects that are destructive of an endangered species or its habitat

(2) Addresses private (and other non-federal) action by prohibiting “taking” any endangered animal species, defines “taking” broadly to include harming and harassing as well as capturing or killing, and imposes criminal sanctions on persons who violate the taking prohibition.

(3) Addresses threats posed by the global market in endangered wildlife (or pieces of endangered wildlife, such as rhino horns or mountain gorilla skulls) by closing the U.S. market to them

The ESA is phrased in almost absolutist terms

There is very little in the way of a cost/benefit analysis

Cost-benefit analysis:  Singles out each threatened species in turn, weighs visible and possible future benefits against the costs of keeping it alive, and decides whether to invest enough land and time to preserve it.

Safe Minimum Standard:  Treats each as an irreplacable resource for humanity, to be preserved for posterity unless the costs are unbearably high.

The ESA adopts the safe minimum standard analysis

Why Protect Endangered and Threatened Species?

Biodiversity is our most valuable but least appreciated resource.  Lessening biodiversity will have unpredictable consequences

(1) Organisms within an ecosystem are related to each other through food webs, nutrient exchanges, etc.  The more organisms you remove from an ecosystem, the more likely ecosystems will collapse.

Note:  keystone species:  Species that regulate ecosystems

(2) Pharmaceutical discoveries

Most medicines come from plants

(3) Food value of species (we only eat a fraction of known edible foods)

Fear of monoculture

(4) We are ecosystem dependent, especially to the global ecosystem

But the global ecosystem is the sum of local ecosystems.  As you destroy

Local ecosystems, eventually global ecosystems will collapse.

Environmental Arguments Break Into Two Categories:

(1) Utilitarian:  Species have extrinsic value (they help us in some way). Stated 



 Differently, preservation of species enhances human survival

(1) medical benefits

(2) preserve the ecology in which we evolved (this preserves us indirectly)

(2)  Kantian:  Species are intrinsically valuable.



All Species have the right to exist (the sanctity of life itself)

Every living thing shares in the same evolutionary process; destroying species is an insult to the process

Don’t destroy God’s creation; humans have a duty to take care of the earth

John Muir:  quasi-religious experience with nature/David Thoreau

Challenge to utilitarianism:  cost/benefit analysis



                      That which will produce the greatest good is unknown


Problem:  the costs of preservation almost always seem to outweigh the benefits


Problem:  even though we cannot definitively know what will produce the 



     Greatest good, that is no reason for not attempting

Challenge to Kantian ideals:  do people really intuit these duties?




            The destruction of species occurs naturally in the 





Evolutionary process

Problem with assigning value on the species level:


We accord value to the individual, not groups (in the Western tradition)




Wilson and Eldredge Articles

Palmer Article:  Contra Wilson and Eldredge

(1) cultural adaptations enable humans to cope with a changing environment

(2) humans are qualitatively different from other species

(3) extinction is simply part of evolutionary history

(4) Students of historical psychology have noticed that the end of the world is always at hand.

§ 1531 ESA; Pg. 3-20 (declaration of ESA purposes and policies)

What Does ESA Protect?

§ 1532 ESA; Pg. 3-22 (definitions)

Although species is hard to define, the supplementary definition of species includes subspecies and population segments

To be protected, a species must be listed



Wilson v. Block

If a species is proposed for listing, there is a two-year time span during which it will remain a proposal; after that, it is dropped from the list

Section 1532 does not say anything about listing; however, Section 1536 (§ 7)speaks of “listed species”

The ESA draws a distinction between proposed to be listed and listed species:


Proposed to be listed:  Agency must consult secretary, but they don’t have to 



Stop their project


Listed:  There is no irretrievable commitment of resources during consultation;



The species gets the full panoply of protection of ESA

Section 7(a)(2) requires an agency, prior to project implementation, formally to consult the Secretary about any agency action that might affect a protected species

Section 7(b) requires the secretary to provide to an agency that consults him under section 7(a)(2) a written opinion indicating how the agency’s proposed action (1) would affect the protected species and (2) identifying means of protecting the species

Section 7(a)(2) applies only to species listed pursuant to section 4

Section 4 requires the Secretary of the Interior to determine by regulation which species are endangered or threatened, to publish a list of such species, and periodically to review the list for necessary changes

Note:  In determining whether species are endangered or threatened, there are no absolute numbers setting the standard.  The agency just uses the best scientific data available.  What those studies determine holds.



Ex. There are 2,000 heath heads, but they are only located on Martha’s



Vineyard.  A hurricane wiped them out in 1920.



Ex.  There are 500 grizzlies, but only half are of breeding age.



Both of these could be endangered or threatened.

The ESA’s “Protective” Clauses:
§ 1536 (§ 7); Pg. 3-30  Protection Clauses

When promulgating the ESA, Congress unequivocally stated that the protection of species was among the highest of priorities

The plain intent of Congress in enacting the ESA was to halt and reverse the trend toward species extinction, whatever the cost

The bill included the conservation of the species and of the ecosystems upon which they depend, and every agency of government is committed to see that those purposes are carried out



Ex. The Tellico dam, which was almost completed after years of 



Construction at the price of 100 million dollars, had to be left uncompleted



Because of the existence of the endangered snail darter.





TVA v. Hill

Result of the Hill decision:


1978 amendment to Section 7; Pg. 3-45

The amendment created the Endangered Species Committee (The God Committee)

(h) Grant of exemption from 7(a)(2); Pg. 3-46

How to get before the God Squad:

Government agency could make an application

Governor of a state could make an application

Entity seeking permit could make an application

You must show:

Section 7 has been complied with

Section 4 has been complied with

The project is of national or regional importance



Note:  if the action or dispute is local, ESA is still triggered, but there is 



No God Committee

If the God Committee decides the project is of national or regional significance then the exemption might work

But also, the benefits of the project must clearly outweigh the burdens.  That is, public will benefit greatly, so greatly as to preempt protection for endangered species

Note:  The God Committee is almost never convened

           Exemptions are rarely granted

Question:

What if TVA found a million snail darters

During the God Committee stuff it wouldn’t matter

The species is listed.  There would have to be a de-listing process.

Basically, you only go to court once administrative remedies are exhausted
What is “Federal Action” Under ESA?
If a federal action has one step, and that step threatens a species, ESA will be triggered and the project will be stopped

If a federal action is a step-by-step process that involves some steps that will not endanger a species, you look at each step separately during the consultation process



Ex. The Secretary of the Interior could carry out a lease sale of federal 



Properties with oil and gas potential off the coast of Alaska.

The lease sale itself is just one step in the development of the oil-



Rich outer continental shelf



The lease sales are “agency action,” yet the satisfaction of ESA must be



Seen in light of what the step will do




Why?



These lease sales could be granted and then (later on) a way of complying



With ESA could be reached.  




<Also> the consultation mandated by 7(b) determined that merely



leasing the land would not harm the endangered whales.

The “biological opinion” required by 7(b) can be fulfilled by a letter, so long as that letter indicates or strongly suggests that it is a biological opinion 






North Slope Borough v. Andrus

Although the lease sales were granted, there might not be any drilling

And if you drill, maybe you won’t harm the whales

Mandatory stage-by-stage review prevents the telescoping of any and every projected hazard to endangered life and to the environment into one overwhelming statutory obstacle

Note:  the lease sales were not considered irretrievable or irreversible commitments of resources

Deference given to agencies contemplating decisions that may affect an endangered species



Ex. The National Park Service decided to keep a campground open



Pending the completion of an EIS pertaining to the effect that the 



Campground would have on the survival of the threatened grizzly bear



While the EIS was being completed, the park would keep the campground



Open at a reduced level and would enact many remedial measures



The NPS determined that these measures would not jeopardize the 



Continued existence of the grizzly bears



Court:  This meets the definition of “conservation” in ESA





National Wildlife Federation v. NPS

Rule:  The point of ESA is to ensure that all federal agencies dedicate all means at their disposal to the conservation of endangered or threatened species.

If the agency does this, say, through an Interim Management Plan (above), then it has complied with ESA

Note:  The Interim Management Plan (above) was not considered an irreversible or irretrievable commitment of resources

Prohibition Against “Taking” an Endangered Species:

Whereas Section 7 of the ESA applies only to federal agencies, Section 9 has a much broader sweep:  It applies to all individuals and legal entities, including political subdivisions, within the jurisdiction of the United States

See § 9; Pg. 3-57

“Person” in the ESA (§ 3) includes “an individual, corporation, partnership, trust, association, or any other private entity, or any officer, employee, agent, department, or instrumentality of the Federal Government, of any State or political subdivision thereof, or of any foreign government.”

“Take” in the ESA (§ 3) is defined to mean “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”


Dept. of Interior Regulations:  “Harm” in the definition of take in the Act means


An act which actually kills or injures wildlife.  Such act may include significant


Habitat modification or degradation where it actually kills or injures wildlife by


Significantly impairing essential behavioral patterns, including breeding, feeding,


Or sheltering




This regulation controls:  Remember Chevron




Babbit v. Sweet Home (holding that noscitur a sociis—a word is 




Known by the company it keeps—is not the proper review)


Note:  If regulations designed to protect an endangered species deprive a person


Of the use of his or her land, this is called a regulatory taking




Similar to eminent domain

Note:  “Taking” can also apply to the introduction of foreign species.



Palila v. Hawaii



Introducing sheep on Hawaii resulted in habitat degradation that could 



Result in extinction.  The sheep ate the trees in which the palila lived.

Section 9 applies only to endangered species and not threatened species

Section 9(a)(1) makes it unlawful to “take” any endangered species of fish or wildlife anywhere within the U.S. or its territorial sea; whereas the protection for endangered plants under Section 9(a)(2) is limited to “removing and reducing to possession any such species from areas under federal jurisdiction.”

Reasons for stringent “take” provisions/The disappearance of species:

(1) In prehistory, the paramount agents were overkill and exotic animals

Ex.  Although humans hunted the dodo mercilessly, the dodo was given

Its coup de grace by wild pigs and monkeys introduced on Mauritius



Remember:  ESA can stop the introduction of species



Hawaii case

(2) Now, it is habitat destruction

Section 9 “take” prohibitions have a limitation:  The Secretary may grant a permit for any taking otherwise prohibited by 9(a)(1)(B) “if such taking is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.”



The permit process requires the applicant to prepare a “conservation



Plan” that specifies how he intends to “minimize and mitigate” the

“impact” of his activity and what alternative actions the applicant considered 

The Secretary (acting through the FWS or the National Marine Fisheries

Service) must also find that the taking will not appreciably reduce the 

Likelihood of the survival and recovery of the species in the wild


Ex.  California wanted to develop an area.  This area was inhabited


By an endangered butterfly.  The developers and the state devised


An extensive conservation plan, outlining continuing remedial 

Efforts and alternatives considered.  The construction would not appreciably reduce the likelihood of the butterflies’ survival.  Therefore, the permit issued by the FWS was valid.




Friends of Endangered Species v. Jantzen

Section 10 also authorizes permits for takings for (1) scientific purposes or to (2) enhance the propagation or survival of a species.

During the Reagan administration, Section 10 was amended by the addition of subsection (j), which creates the concept of “experimental populations.”  Subsection (j) authorizes the release of members of an endangered or threatened species outside its current range if the secretary determines that the release will further the conservation of the species


Treats these species as “proposed for listing” for Section 7


Treats these species as “threatened” for Section 9




See Grey Wolf EIS

The Constitutional Authority for the ESA:

The Commerce Clause (even under the standards of Lopez)

Defending the ESA under the Commerce Clause:

(1) the use of the channels of interstate commerce

federal regulation of intrastate incidents of transfer and possession is essential

to effective control of the interstate incidents of such traffic

(2) activities that substantially affect interstate commerce

A class of activities can substantially affect interstate commerce regardless of 

Whether the activity at issue—in this case the taking of endangered species—is

Commercial or noncommercial

(1) the provision prevents the destruction of biodiversity and thereby

protects the current and future interstate commerce that relies upon it

(2) the provision controls adverse effects of interstate competition

Biodiversity is related to commerce:  Ex. medicines; genetic engineering of plants

Upholding ESA thwarts destructive interstate competition



Ex. A fly inhabiting an eight-mile radius in California enjoined 



Construction of a hospital




Note:  if the hospital could be built without endangering the fly




Then there could have been a permit (or even no ESA)



Rule:  Congress can regulate private land to protect intrastate species

Section 9 and Threatened Species:
Section 9 and its accompanying civil and criminal sanctions do not extend to “threatened” species.  Their protection depends primarily upon Section 4(d) (1533), which authorizes the Secretary to “issue such regulations as he deems necessary and advisable to provide for the conservation” of threatened species.  It further provides that the Secretary “may by regulation prohibit with respect to any threatened species any act prohibited under Section 1538(a)(1) of this title, in the case of fish or wildlife, or section 1538(a)(2) of this title in the case of plants . . .”



Ex. Secretary has the discretion to permit regulated hunting but only in the



Extraordinary case where population pressures within the wolf’s 



Ecosystem cannot otherwise be relieved.




See ESA’s definition of “conservation”





Sierra Club v. Clark



Ex.  Secretary could change the predation control program.  For example, 



He could increase the area in which wolves could be trapped.





Sierra Club v. Clark

Enforcement of Treaty Obligations:
See § 1531; Pg. 3-111

See Violation of the Convention on International Trade in Endangered Species of Wild Fauna and Flora; Pg. 3-112

The Convention lists animals in three categories:

(1) animals that all contracting countries agree are endangered

(2) animals whose survival may be endangered

(3) animals that one country has identified as subject to protective regulation within its jurisdiction

Ex. California Penal Code prohibited the importation of ivory products

African elephants are listed in the second category.  Trade in the parts or products of animals listed in this category is permitted so long as the trader obtains a trade permit from the country of the animal’s origin.  The U.S. classified African elephants as threatened or endangered, yet nevertheless authorized limited trade (probably to harmonize with the law of the Convention).

The Convention cannot preempt state law in and of itself; however, the ESA implements the Convention.  ESA trumps state law.

Supremacy Clause:

(1) State statutes cannot permit what ESA prohibits nor prohibit what ESA permits

(2) State statutes can be more restrictive if they are commensurate with ESA





Deukmejian Cases

H. L. Justin v. Deukmejian:

California can ban trade in the skins of Indonesian Pythons and Wallaby Kangaroos;  The ESA doesn’t address these species.  States can have more restrictive provisions.



This is probably wrong.  It goes against Wilson v. Block



California is protecting unlisted species

Procedure for Protecting an Endangered or Threatened Species:

There are five principal processes for protecting endangered or threatened species:

(1) the petition process

(2) the listing and critical habitat designation process

(3) the consultation process

(4) the recovery process

(5) habitat conservation process

The Petition Process; Pg. 3-120

The Listing and Critical Habitat Designation Process; Pg. 3-122



Once the petition process goes through, you tackle the listing process;



When listing starts taking place, FWS must concurrently designate a 



Critical habitat unless listing would not benefit the species or unless there



Is insufficient information on habitat.



Note:  the petition process may not ever exist, because the FWS can



Initiate listing on its own

§ 1533 Criteria that may cause a species to be endangered or threatened; Pg. 3-124

Does an environmental plaintiff have any prospect of relief if the Secretary of the Interior refuses to list a species that may be endangered or threatened because of one of the statutory factors?


Yes.  


The decision whether to list a species as endangered or threatened is based 


Solely on an evaluation of the biological risks faced by the species, to the


Exclusion of all other factors


An agency action is arbitrary and capricious where the agency has failed to


Articulate a satisfactory explanation for its action including a rational connection


Between the facts found and the choice made




Ex. FWS simply said that listing the Northern Spotted Owl was 




Unwarranted at this time.  All the evidence pointed to the contrary.




This is arbitrary and capricious.





FWS said:  Petition Action Not Warranted






Owl v. Hodel

§ 1532 Definition of Critical Habitat; Pg. 3-144

§ 424.12 Criteria for Designating Critical Habitat; Pg. 3-145

Critical habitat refers to geographic areas which are essential to the conservation of a species and which may require special management considerations or protection

Critical habitat only includes the minimum amount of habitat needed to avoid short-term jeopardy or habitat in need of immediate intervention.  Habitat not currently occupied by the species may be designated as critical only upon a determination by the Secretary that such areas are essential to ensure the conservation of the species.

The initial determination of what areas constitute critical habitat is to be made on the basis of the best scientific data available.

The Secretary is expressly authorized to exclude any area from critical habitat if he determines that the benefits of such exclusion outweigh the conservation benefits, unless to do so would result in the extinction of the species.

The solution adopted by Congress permits the Secretary to defer the habitat designation upon finding that critical habitat is not determinable at the time the Secretary proposes to list the species under the ESA or at the time of his final listing decision.


In no event may the Secretary delay the designation of critical habitat for more 


Than twelve months after publication of the final listing rule.

The Committee expects agencies to make the strongest attempt possible to determine critical habitat within the time period designated for listing

NEPA and the Procedures for Listing Species and Designating Critical Habitat:

Do you need to file an EIS before you can start listing species?


No.

(1) filing an impact statement does not and cannot serve the purposes of ESA

(2) filing an impact statement simply to list species would not serve the purposes of filing such a statement (NEPA is procedural; ESA is more absolutist); in fact, as far as the determination to list a species is concerned, preparing an impact statement is a waste of time

(3) listing species as endangered or threatened furthers the purposes of NEPA 

even though no impact statement if filed

(4) listing species is a mandatory act dependent upon the five factors of the ESA, not environmental impact concerns found in NEPA

Pacific Legal Foundation v. Andrus

Can the FWS forego an EA prior to listing a species?


Yes


Remember the distinction between an EIS and an EA.  The ESA procedures for 


Designating a critical habitat replace the NEPA requirements (functional 


Equivalent test, Pg. 3-166).  For example, if you look at the habitat designation 


Process, it does (1) address environmental effects and (2) it provides public notice

(1) the ESA will leave nature alone; an EIS is unnecessary when the action at 

      issue does not alter the natural, untouched physical environment at all

(2) critical habitat designation preserves the environment; therefore, ESA furthers

the goals of NEPA without requiring an EIS


(3) to apply NEPA to the ESA would further the purposes of neither statute





Douglas County v. Babbitt



No


Compliance with NEPA is excused when there is a statutory conflict with the


Agency’s authorizing legislation that prohibits or renders compliance impossible




See Flint Ridge Case

(1) the focus of ESA, taken together with the rather cursory directive to take into

account “economic and other relevant impacts,” could not have displaced 

NEPA

(2) Critical habitat designation may not eradicate environmental impact

Ex. the designation could stop government flood control efforts,

Significantly affecting farms and ranches and public roads.

This designation would significantly affect the quality of the

Human environment





Catron County v. FWS








This fact distinguishes Douglas from







Catron

The Consultation Process; Pg. 3-179


Federal agencies must consult with the FWS or the National Marine Fisheries


Service to insure that their action will not jeopardize the existence of an 


Endangered or threatened species

The courts constantly tell the FWS to hurry up any time they are late.  

If a jeopardy letter is issued late, then is it void?


No. 


When a federal agency proposes an action that may affect a threatened or 


Endangered species or its critical habitat, that agency must consult with the FWS


And obtain a biological opinion from the FWS as to whether the proposed action


Is likely to result in a violation of ESA


Courts give great deference to the expertise of the FWS on these issues, and an 


Agency that attempts to proceed with an action in the face of a critical FWS


Biological opinion will almost certainly be found to have acted arbitrarily and 


Capriciously and contrary to law.


The purpose of consultation is to allow the agency to utilize the expertise of the


FWS in assessing the impact of the proposed project and the feasibility of 


Adopting reasonable alternatives.  Consultation is not an end in itself but merely


The means to reach a reasoned decision.




Ex. The BLM cannot ignore the information in a FWS opinion 




Merely because the opinion was delivered late.  If the BLM were




To proceed because the opinion was late, that would be arbitrary




And capricious






Lone Rock Timber v. DOI




The court does not hold FWS to specific provisions of statute

The Recovery Process; Pg. 3-186

Very few species have recovery plans

Why?  There’s no specific, statutory time constraints

Can you force an agency to make a plan?  Maybe.  If delay is unreasonable.

Can you force an agency to live up to the goals in a recovery plan?  Most likely not.  The FWS has the ability to assess and revise its own plan.

The Habitat Conservation Planning Process; Pg. 3-187

This is related to the incidental taking permit

No Surprises Policy:  If you make a habitat conservation plan that we approve, we promise that no new changes will have to be made to your plan (i.e., you won’t have to expand more resources)

Problems:  (1) The whole point of the habitat conservation plan is recovery, not keeping 



The population at a certain number

      (2) There could be unforeseen problems, making plan inadequate under ESA

Landowner’s Reply:  We don’t want sudden changes in what we have to do under ESA

ESA Critique:

Some people say that there is too much attention placed on listing and not enough on critical habitat designation and recovery plans.



Ex. Most endangered species are still endangered

However, the point of the ESA was to preserve biodiversity.  To that extent, the ESA has been successful.



Ex. 99% of the listed species still survive

Would a triage work?

Triage:  Three Categories:

(1) Those who will surely die—let them pass on 

(2) Those who can make it with immediate help—spend money here

(3) Those who will make it—leave it alone; it’s making it by itself

You focus on (2)

Problem:  Species (1) could be essential to biodiversity


    Also, it leads to abuse:  only pandas and wolves would be saved

Two ways to remedy the ESA, possibly:

(1) Reward people for preserving land, i.e., tax incentives or subsidies

(2) Safe harbor theory



Ex. say that you own a tract of land.  The endangered species inhabits 

This tract of land (the northwest corner only).  You could develop your land up to a baseline point, which would be the northwest corner.

ESA and NEPP:
The critical issue is the expediting of permits

ESA and Regulatory Taking:
Something that has not been litigated yet is the definition of “take” including habitat modification that kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering

Has a regulatory taking occurred if the application of this regulation prevents a landowner from putting his or her land to an economically beneficial use

Regulatory Taking:  The government regulates your land, affecting it in such ways that it is almost like eminent domain

Whether a particular restriction will be rendered invalid by the government’s failure to pay for any losses proximately caused by it depends largely upon the particular circumstances in that case

Factors to Take into Consideration:

(1) The economic impact of the regulation on the claimant

(2) The extent to which the regulation has interfered with distinct investment-backed expectations

(3) Character of the government action

A taking may more readily be found when the interference with property can be characterized as a physical invasion by government than when interference arises from some public program adjusting the benefits and burdens of economic life to promote the common good

If the government’s actions occupy your property or come close to occupying your property, this is a physical invasion



Ex. direct overflights above the claimant’s land that destroyed the present



Use of the land as a chicken farm constituted a taking

Weighing the Factors:

You do not balance these factors against the public good; rather, you use a weighing test.


That is, you see how weighty the three factors are

The weighing test produces something called categorical takings

Ex. Diminution in property value, standing alone, cannot establish a taking if the land-use regulations are reasonably related to the promotion of the general welfare



Exception:   Diminution of value amounts to a categorical taking






Penn Central v. New York

Categorical Takings:

(1) Regulations that compel the property owner to suffer a physical “invasion” of his property

Ex. Airplane case above; also, a statute requiring landlords to allow 

Television cable companies to emplace cable facilities in their 

Apartment buildings

(2) Regulations that deny all economically beneficial or productive uses of the land

Note:  “all” is the key word; if this doesn’t work, you must go to the 

Three factors



Ex.  Person buys two residential lots on an island with the intention of 



Building two single-family homes.  South Carolina passes a statute 



Barring development of coastal properties.  The person bought the 



Land for $975,000.  Now, the property is practically worthless.





This is a categorical taking






Lucas v. South Carolina Coastal Council






See example on Pg. 2



Note:  Lucas will not be able to build his homes for profit; however, he 



Will get just compensation.  In Lucas, it was 1.2 million (interest and 



Inflation)

Total deprivation of beneficial use is, from the landowner’s point of view, the equivalent of a physical appropriation

Note:  Where the State seeks to sustain regulation that deprives land of all economically beneficial use, we think it may resist compensation only if the logically antecedent inquiry into the nature of the owner’s estate shows that the proscribed use interests were not part of his title to begin with

Each of the three factors can make for a categorical taking; however, (2) alone will not because there are always other uses of the land

Idea of Conditions:

You can have a permit if you dedicate part of your land to the government


Ex. you can have a permit if you give an easement to the government


Ex. the Oil company on Pg. 2 could get a conditional permit, conditioned on the


Establishment of a species preservation and recovery plan

FEDERAL PUBLIC LAND

The federal government owns approximately one-third of the U.S.

Five Big Agencies:

(1) USFS (Dept. of Agriculture)

(2) BLM (Dept. of Interior)

(3) FWS (DOI)

(4) NPS (DOI)

(5) DOD (DOD)

Each agency operates under its own organic law (or laws)

The USFS and the BLM have similar mandates, due to the “multiple-use” mandate


USFS is subject to FLPMA


BLM is subject to NFMA

Multiple Use Mandate; Pg. 4-1

In recent years, federal lands have been serving two primary purposes:

(1) recreation

(2) preservation

NEPP may alter this with its emphasis on renewed oil, gas, and coal potential

The United States Forest Service: See Pg. 4-2  Sells Timber Leases
The 1897 Forest Service Organic Act.  Established national forests for three purposes:

(1) improving and protecting forests

(2) conserving and securing favorable conditions of water flows

(3) providing a continuous supply of timber for the use and necessities of citizens of U.S.

Multiple Use, Sustained Yield Act of 1960:

National forests shall be administered for outdoor recreation, range, timber, watershed, and wildlife and fish purposes

The USFS was no longer simply furnishing a continuous supply of timber

These additional purposes are supplemental to, but not in derogation of, the purposes set out in the 1897 Act

The Forest and Rangeland Renewable Resources Planning Act of 1974 (RPA):

Reaffirmed multiple use and sustained yield

Established a national planning system for the national forests

Must prepare a renewable resource program every five years

National Forest Management Act (NFMA) of 1976:

Effectively replaced the original 1897 Act as the service’s organic act

Sets out detailed plans and policies; public comments are gathered

It is similar to NEPA

(1) Proposed Plan

(2) Public hearings 

(3) Develop alternatives

(4) Choose one of the alternatives as the plan

(5) There’s a process for modifying and changing the goal


Forest Planning:  Determining Suitable Lands

(1) lands suitable for timber production are identified according to 

(a) insufficient forest coverage (less than 10% tree cover)

(b) technology unavailable to ensure that timber harvesting will not irreversibly damage soil productivity or watershed conditions

(c) inability to provide reasonable assurance that the lands can be adequately restocked within five years of timber harvesting

(d) previous disqualification of the land from timber production

(2) The remaining lands are categorized according to similar economic costs and returns if timber harvesting were to occur (cost/benefit analysis)

(3) Lands identified for harvesting in stage two may yet be eliminated based on environmental constraints designed to protect wildlife or roadless-area values

(a) the land use proposed would preclude timber harvesting (ex. National Wilderness designation)

(b) harvesting would not meet the minimum management requirements or environmental constraints

(c) harvesting would not be cost-effective

Forest Planning:  Determining the Timber Supply:

The USFS must determine the timber output objective

(1) the allowable sale quantity is determined

(2) a sale schedule is set specifying the allowable quantity of timber planned for sale by time period

Timber Sale Process:

(1) the timber sale area and the design of the sale are identified

(2) same

(3) USFS prepares an environmental assessment and an economic analysis

(4) Appraises the fair market value of the timber and prepares a sample contract and prospectus

(5) Bidding takes place; highest responsible bidders win

(6) Same

Land Resource Management Plans (LRMP) are created through this process


Standard of Review:


(1) Procedural decisions—we have considered whether the action was reasonable

(2)Substantive decisions—we will set aside the Forest Service decision if it is

“Arbitrary, capricious, an abuse of discretion, or otherwise not in accordance

With law.”


If the USFS fails to provide a reasonable basis for the procedural decisions, we 


Need not reach the merits of the substantive decisions

LRMPs should be challenged procedurally.


Ex. Your initial determination of timber production skewed the development of 


Alternatives




This is a good challenge





Citizens for Environmental Quality v. U.S.

LRMPs can be challenged substantively


Ex. You designated parts of the area that were prone to soil erosion


The defendant must prove that the damage will be temporary, or, if permanent,


That you have technology to change it

There can be no sale-by-sale analysis of costs and benefits

What is a forest?  There is no forest primeval; forests are constantly changing

RANGELAND AND THE BUREAU OF LAND MANAGEMENT

Much of the BLM land is either arid rangeland or desert (left-overs, really)

The Tragedy of the Commons is what happened to a lot of the rangeland


Freedom is the recognition of necessity


We live in a world where each individual seeks to maximize his or her interests;



Although this task seems beneficial at first, it eventually brings ruin to 



All, since we live in a world of finite means and finite resources



Once a certain level is reached, individual benefits produce net losses



Ex. intensive overgrazing on the semiarid lands of the West destroyed 



The short grass prairie character of the open range

Ways to solve the commons:

(1) Get more private ownership

(2) Create and Enforce more regulations

Congress did these two things with the passage of the Taylor Grazing Act


Break giant land chunks into grazing units.  Lease the units to ranchers, giving


Ranchers a preference for which land to lease.



See notes.

Federal Land Policy Management Act of 1976 (FLPMA); Pg. 4-44


Enacted to remedy the Taylor Grazing Act


Must prepare resource management plans


This is like the USFS’s duties, but FLPMA is terribly vague


Ex. The BLM tried to remove ranchers’ cattle off federal lands.  Because this 


Decision was not based on scientific evidence or on any input from plaintiffs, 


It was arbitrary and capricious


The BLM declared an emergency situation with nothing to back it up



The ranchers were very experienced and knew what they were doing





Hinsdale Livestock v. U.S.

Under FLPMA, the BLM must engage in five year planning in order to achieve multiple use and sustained yield

FLPMA presupposes a more localized planning authority; it continues to emphasize grazing

Under FLPMA, land is divided into grazing districts

Which, in turn, are divided into planning areas

Which, in turn, are divided into allotments

FLPMA management plans address planning areas as opposed to allotments

Allotments are described in three ways:

M:  okay lands that are improving (or are stable)

I:  Fair to poor lands that are getting worse.  Improving these lands is economically feasible

C:  Poor, but stable lands; but process for improvement was economically futile

BLM focused on “I” category; yet BLM did not want to change grazing levels

This apparently is not a problem, since FLPMA emphasizes grazing so much

BLM’s management plans are subject to the “arbitrary and capricious” standard; therefore, they are given more deference than NFMA

The Public Rangeland Improvements Act (PRIA):

Supplemented and refined FLPMA’s range management provisions, and authorized funding for specific on-the-ground range improvements designed to reverse the widespread downward trend in range conditions

The BLM will prepare an EIS and also a Management Framework Plan (MFP)

The Management Framework Plan is a preliminary land use plan

Oil and Gas Leasing, The BLM, and USFS:

The NEPP places primary emphasis upon development of oil and gas resources on federal public land

Responsibility lies with the BLM (Most of this land is BLM land)

Currently, almost all leasing on on-shore lands is governed by the Federal Onshore Oil and Gas Leasing Reform Act (FOOLGRA), which requires that, with a few exceptions, leasing on all on-shore federal land must be done by competitive bidding

When you receive an oil and gas lease from the federal government:

(1) approximately 2,500 acres

(2) you get full latitude in operational decisions (when, where, and how to drill)

(3) lasts 10 years typically and however long production continues (i.e., 10 plus however so long production continues)

The federal government, when leasing oil and gas, acts like a private party


The federal government wants to know:

(1) what are the economic benefits?

The bonus (i.e., up-front consideration; company pays government certain 

Amount per acre)


      Delay rental (if no production starts in first 10 years, you must pay this)


      Royalty (a fraction of the gross production; usually 1/8 of the marketable


      Product)

(2) What are the surface protection features 

Ex. NSO (No Surface Occupancy)

If NSO, you must do horizontal drilling

If NSO, you don’t need an EIS

NSO provisions prohibit any surface disturbing operations without environmental review

Federal leases are more specific than private leases

What land can be leased?


Land that is not excluded from proposed leasing



Ex. no leasing in wilderness areas or national parks

The oil and gas leasing also needs to be compatible with other uses of the land

Furthermore, is this land that companies want to lease?

If the land meets these criteria, then the USFS will consult with the BLM (if it’s forest service land); this consultation will last throughout the lease duration

FOOLGRA, NFMA, FLPMA, NEPA, and ESA (National Energy Security Act; similar to NEPP) are all implicated here

Note:  Exploratory wells do not even require an EA, unless they, say, harm threatened or endangered species

What would happen if ANWR were opened up?
ESA (National Energy Security Act) will probably trump NEPA and NFMA



Mountain States Legal Foundation v. Hodel


It is evident from the congressionally stated intent that self-sufficiency in our 


Energy resources is of prime importance to the nation

The fact that the Secretary of the Interior has discretionary authority in leasing government lands under oil and gas pursuant to the Mineral Leasing Act of 1920, does not extend to permit the Secretary of the Interior, acting together with the Secretary of Agriculture, to deprive lease applicants or offerors of the right to have their leases fairly considered under the proper statutory requirements

NATIONAL PARKS AND THE NATIONAL PARK SERVICE:

The National Park Service Organic Act created a separate organization to administer the parks and to give them a clearly articulated purpose

National Park Service Organic Act; Pg. 4-71


The various national parks are merged into a single service


The service will keep creating national parks

National Parks have two purposes:

(1) to conserve the scenery and the natural and historic objects and the wildlife therein 

(2) to provide for the enjoyment of the same in such manner and by such means as will leave them unimpaired for the enjoyment of future generations

Oddly enough, these uses actually conflict


Ex. Constant rafting destroys river ecology

What should we do?


Sell parks as private property


Lottery system for entrance rights


Merit basis (so much backpacking experience, etc.)


First come, first serve


Ability to experience the parks like Thoreau and Muir

The location of our national parks reflects a preference for mountainous terrain


The emphasis is on beauty, not biological diversity


Problem:  due to their relatively harsh climate, mountains, in general, do not


Harbor a great deal of biodiversity


Ex. There is far more biodiversity in riparian land than on, say, the Grand Tetons

The NPS has broad discretion in determining what actions are best calculated to protect Park resources


The standard of review is arbitrary and capricious




Sierra Club v. Andrus


Ex. the NPS could decide not to assert water rights

Water Rights:  We are dealing with the Prior Appropriation System (Western States)

THE NATIONAL WILDLIFE REFUGE SYSTEM AND THE FISH AND WILDLIFE SERVICE

Protection of wildlife is the primary purpose of the refuge system, with wildlife education and wildlife-dependent recreation, including hunting and fishing as well as wildlife observation, being important additional purposes

National Wildlife Refuge Centennial Act; Pg. 4-88

FWS manages wildlife refuges

The mission of the System is to administer a national network of lands and waters for the conservation, management, and where appropriate, restoration of the fish, wildlife, and plant resources and their habitats within the U.S. for the benefit of present and future generations of Americans

More refuges shall be created

“compatible use” is defined as a “wildlife-dependent recreational use or any other use of a refuge that, in the sound professional judgment of the Director, will not materially interfere with or detract from the fulfillment of the mission of the System or other purposes of the refuge

§ 3143; Pg. 4-91

 Is an explicit prohibition on oil and gas operations in ANWR


Note:  An act of congress can reverse this

Wilderness Designations:
The Wilderness Act; Pg. 4-98

Unlike national parks, there is no single agency charged with administering wilderness areas; rather whichever agency controls the land will also run the wilderness area

NPS, USFS, and FWS all have management responsibilities

BLM has tried to resist these designations

Lands made the subject of wilderness designations must be at least 5,000 acres

They are primitive areas; roadless; largely untouched by humans


The Act defines wilderness as “an area of undeveloped Federal land retaining its


Primeval character and influence . . . and which generally appears to have been 


Affected primarily by the forces of nature . . .”

A wilderness designation, although made by Congress, is based upon a recommendation made by one of the various agencies (the President also has a role).  A decision against recommending an area effectively precludes a designation.


Ex. the USFS declined to recommend an area for wilderness designation.  It 


Considered a variety of factors, most notably current timber needs from already


Developed areas.  Had the USFS recommended the outer lands for wilderness


Designation, there would have been adverse environmental consequences for the


Developed areas.  




This argument was valid





Idaho Conservation v. Mumma

A wilderness designation does not preclude human activity within the area.  The Act recognizes that there will be recreational uses of wilderness and also provides that a designation is made “subject to existing private rights” in commercial enterprises and roadways, and to mineral exploration (as opposed to actual mining) if it is “carried on in a manner compatible with the preservation of the wilderness environment.”  

Even more significant exceptions may be made by Congress for specific areas that it designates as “wilderness.”  


Ex. The Wilderness Act has a section that allows commercial logging in parts of 


The Boundary Waters Canoe Area



Congress contemplated logging in the area, even “virgin” areas of the 



Forest






Minnesota Public Interest Group v. Butz

Congressional exceptions to limited uses may be made to areas under study for a wilderness designation


Ex.  The Wilderness Act prohibits motor vehicles and motorized equipment


<however> the congressional legislation establishing the Voyageurs National 


Park provided that snowmobiles could be used “when planning for the 


Development of the park.”

Executive Withdrawals of Public Lands:

The President used to make withdrawals of land (without statutory authority)

FLPMA extinguished all non-statutory authority except for the designation of national monuments; therefore, Congress has the sole authority to withdraw land

The Antiquities Act; Pg. 4-121


Authorizes the proclamation of National Monuments

The Act was originally designed to protect objects of historic or scientific interest such as Indian ruins, but it has been interpreted expansively by the executive



The purpose was to set aside minimal areas to protect ruins of 



Archeaological interest in the American Southwest



Large, permanent areas would become national parks



Needless to say, Presidents have proclaimed huge national monuments

Challenging a Presidential proclamation:


Standard of review:  arbitrary and capricious


“Whenever a statute gives a discretionary power to any person, to be exercised by


him by his own opinion of certain facts, it is a sound rule of construction, that the


statute constitutes him the sole and exclusive judge of the existence of those


facts.”



This is largely a conflict between the legislative and executive branches;



Courts do not like to interfere




State of Wyoming v. Franke

Note:  Congress can create national monuments too

Note:  Only Congress can create national parks

Note:  No more monuments can be created in Wyoming

When the President makes designations, He can also make exceptions (much like the Wilderness Act)



Ex. When President Clinton proclaimed the Grand Staircase Escalante



A national monument, he stipulated that nothing would preclude existing



Leases



Therefore, Conoco could drill on the monument

