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Clean Air Act—starts on p. 801 of statute book

I. National Environmental Quality Standards

a. Introduction

i. Some General Considerations

1. Focus of the Clean Air Act is on human health

2. Criteria Pollutants

a. S02 (Sulfur Dioxide):  a combustion product, copper smelters, industrial fuel, automobiles

b. Particulates:  This is anything with mass that can get into your lungs (kind of like suspended solid) not a particular thing

c. CO (Carbon Monoxide):

d. NOX (Nitrous Oxide)

e. VOC—Photochemical Hydrocarbons 

f. Lead

3. Sources:

a. Mobile (transportation/cars)

b. Stationary

i. Power plants

ii. Copper smelters

iii. Petroleum

iv. Particulates (asphalt plants, steel mills, forest fires, volcanoes)

ii. A Brief History of 1970 Amendments (don’t have to know this for test)

b. The Standard-Setting Process—STEP 1

i. The Duty to Issue National Ambient Air Quality Standards (NAAQS)

1. §108—EPA has to set national ambient air quality standards for criteria pollutants

a. There is a provision of §108(a)(1)(A) which outlines a procedure to add pollutants and the agency has only done that once to add lead

b. What does EPA have to set standards for?

i. §108(a)(1)(A) and (B) says that EPA must list, and from time to time revise that list, including each air pollutant that (A) causes or contributes to air pollution which may reasonably be anticipated to endanger public health (these become the primary standards) or welfare (these become the secondary standards) AND (B) the presence of which result from numerous and stationary or mobile sources

c. How does EPA do this?

i. It has to issue a criteria document including scientific information that the specified pollutant will affect public health (This is not a number—this is just a statement that the pollutant needs standards because it impacts public health) (the NAAQ is the number)

ii. The NAAQS §109

1. Primary standard:  protects public health within an adequate margin of safety (§109(b)(2)

a. There can be different standards with different averaging periods (ie 24 hr standard v. annual standard)

b. Has to be met everywhere—not just in populated areas

c. Protects the most sensitive population (Lead Industries v. EPA)
2. Secondary:  Protects public welfare (sometimes no different—but sometimes more stringent) §109(b)(1)

iii. The Duty to Explain the Basis for NAAQS

1. Kennecott Copper v. EPA. P. 171:  challenging second standard for SO2

a. “hard look doctrine”  -- EPA has to give the court something to review

b. EPA also amended CAA in 1977 to require it to do more in the way of explanation than was required in the APA

c. Basically EPA has to show where and how it got its numbers it used in the statute and the margin of safety gives EPA great flexibility

2. Lead Industries v. EPA
a. EPA’s duty with respect to how it got primary standard for lead

i. Court says EPA didn’t have to consider cost in setting primary or secondary standards (this is a bigger issue and more final in American Trucking)

1. The principle here is that you figure out the zero-effects level and then you set the standard below that (it’s the zero level to the standard level that equals the adequate margin of safety) and you set the zero effects level with respect to the most susceptible sub-group of the population

ii. Adequate margin of safety:  court says its okay to err on the side of safety (EPA was okay here)

3. American Trucking p. 187

a. This issue here is COST:  EPA CANNOT consider cost when setting NAAQs

i. Court says health doesn’t mean cost

ii. Are costs ever relevant?

1. New Sources can consider costs

2. Cost are relevant when its decided who pays how much (ie ground level decision by state at the implementation stage)

b. Also delegation question—Court upholds here and says that Congress did provide EPA with an intelligible principle and §109 fits within that principle

iv. The Duty to Revise NAAQS

1. §109(d)(1) says that EPA has to review each air quality standard every five years

a. Not clear—but EPA may have to provide explanation of why it chooses not to revise 

2. American Lung Association v. EPA p. 193

a. They wanted a 5 minute standard and wanted a revision in the NAAQ for  SO2 and EPA wouldn’t do it because the physical effects experience by some asthmatics from exposure to short-term  high-level SO2 burst do not amount to a public health problem

b. EPA said deal with this at state level—don’t force EPA to promulgate a NAAQ

c. Court says that you didn’t tell use why you don’t want to set a NAAQ so it remanded

II. Designation of Attainment and Nonattainment Areas—STEP 2

a. Have to designate every areas of the US attainment, nonattainment or unclassifiable (don’t know) 

i. This list is not limited to geographical areas—can also pertain to sources which contribute to the nonattainment of an areas (if a source sits in an attainment area but significantly contributes to nonattainment of another area—then it and the area it sits in has to be classified nonattainment Pennsylvania Growth Alliance p. 201 and 1990 Amendments §107 (d)(1)(A)(i) (this is also an interstate problem—see below for better discussion of what this means)

1. Pennsylvania cared here because Ohio was going to redesignate attainment and was going to get new sources and it argued that since it still contributed to its nonattainment then it still had to be classified as nonattainment

ii. This can vary from pollutant to pollutant and it must be done for every area and every pollutant

b. States make this initial determination and then they submit it to EPA which makes the final designation §107 (d) (EPA supposed to do this in two years—one year extension if difficulty in determining if designation is correct)

i. If government doesn’t then EPA supposed to but rather reluctant to do so

ii. Its considered a federal function since EPA makes the final designation

iii. It can modify the state’s determinations (ii)—EPA currently doing this for new PM 2.5 standard

c. Redesignation §107(3)

i. Governor asks for it and they do frequently—you want to be in attainment

ii. What do you have to do? §107(d)(3)(E)

1. Have to show that you’ve reached attainment (in accord with the NAAQ for that pollutant) (remember the PA Growth Alliance case which is described above—can’t be attainment if you contribute to the nonattainment of another area—you’re still nonattainment in that instance and cannot redesignate)

2. Also have to show other requirements (these factors are listed in SW PA Growth Alliance p. 201)

a. The State’s SIP has to be fully approved

b. EPA must determine that the improvement in air quality is due to permanent reductions in emissions

c. EPA must fully approve a maintenance plan for the area that shows that it will maintain attainment for 10 years

d. State has met all requirement of §110(a-m)

i. This can also affect interstate stuff because §110(a)(2)(D)(i)(I) plan has to contain provisions regulating sources in one state to ensure they don’t affect attainment of a downwind state so this adds to the attainment/nonattainment stuff too because this can defeat redesignation in a similar way

ii. But in Growth Alliance EPA said that all state SIP has to do is say it protects downwind states—and EPA says that all it has to look at in redesignation—EPA just has to check to see that plan is implemented and enforced

iii. So if downwind states are really that worried about this then have to attack state SIP before approval because all EPA will do is look to SIP to see if it says it protects—it doesn’t actually check that it does—downwind states have to protect themselves

III. State SIPs and EPA Approval and Disapproval

a. Grounds for Approval and Disapproval

i. §110(k)(1)(A) says that EPA has to promulgate minimum criteria that any plan must meet before the agency is required to act on the plan (ie either approve or disapprove)

1. This was done because states for year would submit stuff that EPA couldn’t tell if it was adequate or not to meet the requirement of §110(a)(2)(A-M)

2. Process:

a. Once submitted EPA has to make a completeness finding in 60 days (ie go down its checklist—discussed below) ( I think this is just checking to make sure it has something that deals with everything in §110(a)(2)(A-M)—13 total factors)

i. If its determined that the SIP is not complete—EPA has to treat the state like it didn’t submit a plan

b. Once it’s determined that its complete then EPA has 12 mo. to make a substantive finding that the plan meets the criteria of §110

i. Can EPA consider costs (technological/economic feasibility when approving or disapproving SIPs on the merits?

1. Union Electric p. 206:  Court says NO—cost is not part of the §10(a)(2)(A-M) factors EPA uses to approve or disapprove SIPs

a. Is cost ever a factor?

i. When states create SIP it decides who cleans up how much and cost is going to be a part of that

ii. The Union Electric court identifies one other place where cost can be a factor:  in enforcement actions against a source found in violation of the SIP EPA can issue a compliance order (prior to issuing charges) that says to come into compliance within a “reasonable” time—the definition of reasonable here can involve a consideration of cost and tech (§113(a)(4)) (However, the 1990 Amendment amended this section to limit compliance time to no more than a year so flexibility with respect to cost and tech is much less now)

ii. Can states be more stringent than NAAQ and can EPA approve or disapprove on those grounds

1. §116 is the general preemption section which says that states can adopt stricter standards than the national standards

2. This is a “floor” preemption—Congress (CAA) sets the floor—states can’t go lower

3. The only caveat to this general rule is that states can’t enforce stricter standards against another state

4. EPA can’t approve or disapprove SIP if the standards are stricter—if it meets minimum then has to approve

a. The thrust of this is that EPA can’t disprove on the basis of economic/technological infeasibility of a state’s stricter standards

b. And it can’t consider these infeasibility stuff when determining whether the state can meet the three year deadline

3. Conditional Approval §110(k)(4)

a. Approval conditioned on something else such as implementation of certain programs or money from legislature

b. EPA doesn’t do this much anymore because it got into a lot of trouble with states presenting things they never had any intention of implementing (a lot of auto programs)

c. 1990 Amendments:  Can do it upon a commitment by the state to adopt specific enforceable measures but not later than one year after the date of approval of the plan revision and it will be treated as a disapproval of the plan if the state fails (ie this affects the sanctions clock—sanctions go back in time to the original approval deadline)

4. Partial Approval §110(k)(3)

a. The approved part become federal law and enforceable as federal law

b. EPA can promulgate FIPs to fill in unapproved stuff

c. EPA can’t approve parts it likes and disapprove parts it doesn’t like if they are integral parts of the plan (Indiana and Michigan Electric Company) also can’t disapprove parts that then make the plan more stringent than the state wanted (Bethlehem Steel Corp)
b. Approving/Disapproving changes in the SIP (§110(k) governs EPA action regarding SIP submission--§110(a)(2)(A-M) governs the contents of the SIP)

i. State Submits a Revision:  §110 (k) says that EPA approves SIP revisions under the same manner as full SIPs  (“Voluntary SIP Call”) (States can ask for revision under §110(l)—as long as reasonable notice and public hearing)

1. Completeness finding (§110(a)(2)(A-M)

2. Substantive Finding of meeting criteria of §110

3. §110(l) says EPA can’t approve if the revision would interfere with any applicable requirements concerning attainment and RFP or any other requirement of Act)

ii. Someone other than state asks for revision “Involuntary SIP call”

1. §110(k)(5) says that if EPA finds that the SIP is “substantially inadequate to attain or maintain the relevant NAAQ, or inadequate to mitigate the interstate pollution transport or to otherwise comply with the requirements of the Act then the EPA can issue a SIP call and require the state to revise the plan to correct the inadequacy

a. State is supposed to fix within 18 months (after date of notice)

b. “Granddaddy of SIP calls—Nox SIP call for Midwest, northeast—states had to lower power plant emission by 40%)

c. A SIP call is not a final agency action that can be judicially reviewed—thus a state can’t litigate EPA decision to issue a SIP call (Greater Cincinnati v. EPA) 

2. Citizens can ask EPA for a SIP Call and if EPA refuses that is reviewed for arbitrary and capricious

a. This is where groups have to be cautious because its easier to challenge the SIP before its approved than to get any effective action with a SIP call—however, the SIP call process does allow groups to challenge an approved SIP—they aren’t screwed forever if it shows that it will be problematic (ie New Mexico town)

iii. Variances—treated as “cite specific revisions”  to SIP

1. Train v. NRDC (p. 220):  Train got a variance and continued to get one (This is how EPA told states to deal with that fact that the state should just promulgate the SIP and then issue variances to plants that clearly couldn’t meet deadlines); NRDC was mad and said that the variances had to stop sometime (Rule of case:  variance or “cite specific revision” has to be approved by EPA)

2. EPA:  Doesn’t matter if continuing to get variance—state only had to reach attainment by attainment date—EPA can continue to approve if §110(a)(2)(A-M) are met (includes RFP etc.)

a. Navistar v. EPA—EPA can lawfully insist on attainment demonstration before approving a SIP revision (but if the revision is no less stringent then don’t have to redemonstrate attainment)

3. EPA still has to approve this stuff as a revision under §110

c. Delays in Approving/Disapproving SIPs

i. This stuff applies to SIP revisions too since the two processes are treated the same under the statutes

1. GM v. US (p. 225):  Until revision is approved by EPA the old SIP is still in effect and old SIP can be enforced against the source

a. EPA sat on this for 3 years—but the statute listed no specific deadline for approval or disapproval—this allowed EPA to sit on it and to fine GM for noncompliance with original SIP

b. Court said EPA was reasonable and could bring enforcement against GM

2. 1990 Amendments addressed this SIP revision/approval issue

a. §110(k)(1)(A) – this is just the completeness finding sections compelling EPA to create a list of criteria for states and for itself so it could easily determine if the SIP submission was complete (this used to be a big problem and EPA would get backed up on even determining if the plans were complete much less able to substantively meet the criteria of §110)

b. §110(k)(1)(B)—EPA has to make a completeness finding in 60 days—if no determination is made then the plan is deemed complete after 6 months

c. §110(k)(2) says that EPA has to act on a plan submission or plan revision within 12 months

i. BUT even if EPA doesn’t meet the deadline of within 12 months—the second part of the GM holding remains in place that EPA can bring an enforcement action against the source for noncompliance with the original SIP

1. Why is this the rule?

a. SIPs are federal law which under the Constitution means they are supreme and they trump state law so if a source applies for a variance and the state approves and sends it to EPA for final approval and then EPA pursues enforcement action under original SIP—EPA should win because revisions are not part of federal law until EPA approves

d. EPA promulgation of FIPs

i. §110 (c)(1)—EPA will promulgate FIP if state doesn’t submit a SIP or submits an incomplete SIP or inadequate SIP

1. EPA supposed to do this within 2 years after finding of SIPs problems

a. The statute says SHALL—EPA has to do this

2. But state has 18 months to fix problems—so often EPA will wait to promulgate FIP until the state doesn’t fix it or doesn’t fix it right 

ii. §302(y)—EPA can promulgate FIP to fill in portions of a partially approved plan

IV. The Content of SIPs in general—STEP THREE—SIP writing

a. The statute--§110

i. §110(a)—states have to write and submit a SIP within three years after the promulgation of the NAAQ, a plan which provides for implementation, maintenance, and enforcement of such primary standards in each air quality control region (Also have to do this for secondary standards—within three years of those promulgations)

ii. What does the SIP have to include §110(a)(2)(A-M) (procedurally, the state has to have reasonable notice and public hearing before submitting the plan to EPA)

1. (A) plan has to include enforceable emissions limitations and control measures, means or techniques (including economic incentives or marketable fees) as well as schedules of compliances in order to meet the requirements of the Act

2. (B) have to include monitoring (AQM—air quality monitoring)

3. (C) enforcement measures

4. (D) interstate provision—can’t emit to significantly interfere with attainment of PSD of another state (This is the section that is referenced in §110(k)

5. (E) Budgets of state agencies

6. (F) Emissions monitoring (this is different from air quality monitoring)

7. (G) emergency authority

8. (H) Revisions/modifications of SIP

9. (I) Nonattainment plan (the nonattainment SIP—discussed below)

10. (J) PSD SIP

11. (K) Modeling

12. (L)application fees (permittee has to pay—higher emissions=higher fees)

13. (M) provide for consultation and participation of local political subdivisions

b. The Degree of Control Required—Modeling (referenced to §110(a)(2)(K))

i. Texas v. EPA p. 231—TX didn’t use EPAs Appendix J curve and EPA disapproved that portion and wrote  FIP—TX objected to EPAs model—EPA said it knew its model wasn’t the best but TX’s model was wrong—court agreed with EPA

1. It is very hard to challenge EPAs models in court—EPA almost always wins

2. Appendix J Curve is actually an EPA regulation used to deal with ozone emissions

a. This was a straight rollback model:  assumed a 1:1 relationship between reductions in hydrocarbons emissions and reduction in oxidants in the area

b. Court said this was reasonable (but note that the science behind the EPA model was really no better than the science behind the TX model)

3. Modeling

a. Plume Model—predicts downwind pollution concentrations

b. CRSTER Model—challenged and found to be invalid (Ohio v. EPA) (rare loss for EPA on models)

i. Court found model invalid because it had not been tested by empirical date at the site

ii. Court made it clear though that all models don’t have to be validated before can be used

c. Reduction models are hard to test

ii. Attainment Demonstration is a huge part of the SIP—steps states take once area determined to be nonattainment

1. Have to show that you will meet the primary and secondary standard—see deadline sections for problems in this areas

2. Emissions inventory—for every pollutant—look at every source (mobile, stationary) (EPA has a model for everything for states to use in doing this—everything from the number of cars to gas stations) “emissions factors”

3. How much change do you need to get to NAAQ (what is the baseline and where are you trying to get) (what percentage reduction do you need to meet the deadline)

a. States rely on emissions factors to make these determinations—not actual emissions

4. Predict the effectiveness of control measures—auto industry has worked hard to make things better and EPA allows states to include tech projections for stuff like better cars and petroleum industry for making better fuel (look below—this is the emissions credits section)

5. Figure out who is polluting how much

6. Allocate who has to stop polluting so much and if new sources are anticipated how much they will pollute

a. Economic and technical considerations are important here—this is major way these considerations get into the SIP

i. You don’t have to put anyone out of business

ii. But to meet deadlines you may have to push the tech

c. Types of Source Requirements in SIPs (using Texas SIP to show how this works)

i. Which provision will get you to where you need to be (ie which part of the source requirements—either emission standards or emission limitations will get you to attainment)

1. This is where term “emission credits” comes in—(ie we are currently burning this much which equals this much particulate matter in air—if we limit that—then we reduce particulate and we get to claim emission credit for this provision to show that we will get into attainment for particulate matter—rather simple explanantion but I think its accurate)

a. What if people don’t follow the law?  EPA now says you have to discount your credits by 20% to account for enforcement

2. Auto Credits—get credit for Low Emitting vehicles

3. What about Fugitive Emissions?  (TX SIP provides for what people have to do—ie tagging and using sniffers and inspection requirements)(“technologically feasible repairs” to sources of fugitive emissions)

a. The inspection stuff works well on controlling sources such as plants etc.

b. Hard to deal with fugitive emissions at hard to regulate places

i. Citizens for Better Environment (note 4 p. 246):

1. Group argued that the regs regulating fugitive emissions was toothless and couldn’t be enforced because no specific numbers

2. Court said that standards like “significant reduction” and “as needed” are acceptable in SIPs

a. If a different operating system is needed then that could be factually challenged in court and determined through expert testimony

b. However, Michigan v. Thomas:  EPA rejected similar standards saying they give too much discretion to state—the split hasn’t been resolved

c. Its places like this that his “wet the spoil pile” example comes in—this is hard to regulate and determine if its doing anything

d. Dispersion Techniques—in general these are not allowed in SIPs 

i. Dispersion techniques:  taller stacks

ii. Intermittant controls:  weather considerations (ie don’t run when cloudy etc.)

iii. Kennecott Copper v. Train p. 249—model trumps reality in this case

1. Problem:  Smelter couldn’t reduce its groundlevel SO2—so it built bigger stacks

2. Problem 2:  If there are taller stacks then no accurate reading of what groundlevel SO2 is—can’t get emissions credits for taller stacks

3. So EPA ran model and showed it wouldn’t be in attainment—model trumped reality in this case

4. §123 (1977) ratifies this holding:  the degree of emissions limitation required (ie how much you have to reduce or limit) shall not be affected by stack height which exceeds “good engineering” or any other dispersion techniques or intermittent controls (if stacks already in place—EPA uses model to figure out numbers)

e. Federal New Source Performance Standards (NSPS) §111

i. This is tech based standard (§111 obligated EPA to write tech based standards for categories and classes of new sources)

1. §111(a)(1) Best available demonstrated technology (BADT)(Same function as CWA and court often use CWA cased to interpret)

a. Portland Cement—BADT may make a projection based on existing technology but has to be based on reasonableness and not a “crystal ball inquiry”

b. When have you “commenced construction” under §111?

i. Sierra Pacific Power:  EPA not arbitrary and capricious for requiring actual physical construction rather than planning and design (this was issue because sources that had commenced construction didn’t have to comply with this stuff)

ii. EPA regs say that “commenced construction” means:  instances in which and owner or operator has entered into contractual obligation to undertake and complete a continuous program of construction or modification

iii. EPA preferred scrubber over low sulfur coal (p. 259)

2. NSPS and existing sources—note 4. p. 260

a. Existing sources emitting pollutants that are not subject to SIP but are covered under §111—the state is supposed to draw up a plan under §111(d) for those existing sources—but no specific number for reduction is required

3. MODIFICATIONS—subject to new source review under §111

a. How do you know if you modify enough to be subject to new source review?

i. Any physical change which results in the increase of emissions or 

ii. Causes any emission of a new pollutant

b. Modification definition excludes:

i. Increase in the hours of operation (p. 261)

ii. Increase in the production rate of existing facility if that increase can be accomplished without a capital expenditure

iii. “Maintenance, repair and replacement which the Administrator determines to be routine for a source category even if it will cause temporary or permanent increased emissions levels

c. Huge issue right now with power plants:

i. EPA filed (Nov. 1999) against 17 power plants—EPA claiming that power plants illegally modified and tried to pass off as maintenance (EPA claims these were huge capital improvements)

ii. State has no discretion here—SIP must directly implement NSPS

1. Some discretion in being stricter—NSPS is the floor—states can require more

f. Modifications and the Bubble (see above for modification discussion)

i. Bubble policy—this is addressed by NSPS:  if you have a unit you want to replace (not the whole plant) then if you keep your emissions the same under the “bubble” of your whole plant—then you’re not subject to new source performance standards (new source review)

1. EPA:  This encourages the getting rid of inefficient units (if this wasn’t case no one would ever replace because don’t want to be subject to new source review)

2. Chevron p. 262 (this is THE administrative law case which says if agency’s interpretation of statute or regulation is reasonable then have to defer to them):  Court affirms bubble policy because there was a gap in the statute and EPA’s policy filling the gap was reasonable

ii. Problems with this:  Paper Emission

1. Plants started to offset stuff that it never did in the first place but the permit said it could—so using paper emissions to get new unit and decreases in emissions never happened—could even have increase in actual emission these situations)

g. Fees, Marketable Permits and Auctions in SIPS

i. Marketable permit:  cap and trade regimes

1. Cap the emissions and then allow trading among sources

2. Acid rain program worked very well (But Nox program in California fell apart—but probably due to other things)

3. Can bank credits—this is how the program is enforceable—people don’t want assets such as pollution credits to be meaningless

ii. Command v. Incentives

1. Economists hate commands—prefer incentives—although sometimes hard to tell difference and often one ends up being negative of other—ie negative incentives—fines etc.

iii. Advantages of Economic Programs

1. Efficiency—same amount of pollution but market gets to decide

2. Fewer administrative costs

3. Equity—political influence will be avoided (this is a weak argument)

4. Incentive to innovate (this is the best argument for these regimes)—the better you get at pollution control—the more credits you have

iv. Disadvantages

1. Start up issue (biggest stumbling block to implementation) Who starts with what?  

a. Some have answered this with auctions—but then does this discriminate against smaller firms—those with more money can pollute more—and its really the ones with more money that can afford to install controls

b. We can fix this with initial round of entitlements (this was litigated for years)

2. Enforceability (could argue that market enforces itself)

3. Paper emission 

4. Environment groups didn’t like this because it seemed to take stigma away from polluters

V. Implementation Plans in Nonattainment Areas (Nonattainment SIPs)

a. General Nonattainment Plan Requirement

i. General Provision for NonAttainment areas

1. By 1977 it was clear we weren’t going to make attainment in a lot of areas so EPA developed a “nonattainment policy” and extended attainment deadline to 1983

2. §§171-179 govern nonattainment areas (adds heightened tech based programs in nonattainment areas, permit program and sanctions)

3. §171—definitions—will use later on in this section

4. §172(a)(1)(A) classification of nonattainment areas

5. §172(a)(2)(A) deadlines:  Primary standards should be achieved as expeditiously as practicable but no later than 5 years from the date such areas was designated nonattainment (This is the deadline requirement for the state to get into attainment)

a. Exception:  EPA can grant extension of no greater than 10 years depending on the severity of the nonattainment and the feasibility of pollution control measures

b. Secondary standards:  §172(a)(2)(B):  as expeditiously as practicable

c. §172(a)(2)(C) provides for one addition extension year as long as state meets the requirements of (i) State has complied with all requirements and commitments pertaining to the area in question AND (ii) no more than a minimal number of exceedances of the relevant national ambient air quality standard has occurred in the area in the year preceding the Extension Year (can’t have more than two)

6. §172(b) At the time of designation EPA must set a schedule under which the state must submit an adequate nonattainment plant—within three years of the designation

a. What happens if a state submits a plan that EPA can’t tell whether its adequate

i. §179(a) and §110(c)(1)—state has 18 months to fix it or sanctions (discussed later)

7. Ambramowitz v. EPA p. 292

a. Sued EPA for approving a SIP which did not demonstrate attainment by statutory deadline

i. He won and court ordered EPA to write a FIP for Louisiana

ii. General Provisions for Non Attainment Areas (in general §172(c)(1-9) list the provisions that have to be included

1. At time of designation of the area as nonattainment—have to put a schedule for attainment in place

2. Existing sources and RACT and RACM

a. §172(c)(1) says that reasonably available control technology for existing sources and reasonably available control measures (for other things other than stationary sources such as dry cleaners, bakeries, storage tanks) has to be implemented as expeditiously as practicable

i. 1990 Amendments added §108(h) which provides a clearinghouse for technology that the state can look to and use when defining these two things

ii. National Steel (6th Cir.): RACT doesn’t include tech/econ feasibility questions BUT Bethlehem Steel (7th Cir.) says they are valid consideratios

iii. This tech can vary from state to state (not as much anymore with the inclusions of §108(h)

3. Reasonable Further Progress §172(c)(2):  Definition as stated in §171:  annual incremental reductions in emissions of the relevant air pollutant and prevent temporary increases in pollution (there is a link between emissions and air quality here)

a. Plan has to promise to meet deadline but it also has to show reasonable further progress

b. Projection of attainment—this doesn’t have a link to air quality—just meet the milestones of emission reduction

4. Inventory of Emission §173(c)(3)

5. Growth Allowance §174(c)(4)

6. New Source Review for Nonattainment areas §172(c)(5)—permit program

a. Who has to have a permit?  New major stationary sources have to have a permit (this stuff is controlled by §173

i. Major stationary source:  §302(j):  potential to emit 100 tons of ANY pollutant (not just the pollutant for which the area is nonattainment)

1. Potential to emit equals potential with pollution control devices

b. Modifications have to undergo new source review too if change in operation of facility causes increase in emissions of existing pollutant or any emission of a new pollutant (§111)—sources can “bubble out here”  

c. What does the permittee have to do/show?

i. New Sources have to install LAER—Lowest achievable Emission Rate

1. LAER is the best SIP or the best in practice (for that category of source)—definition is in §171(3)

2. This is the permit program tech requirement

3. EPA cannot mandate tech—but §108(h) provides clearinghouse

4. Still have to have LAER even if NSPS exists (LAER is often more stringent)

5. Always as stringent or more stringent than BADT

ii. Offsets—have to reduce emissions somewhere else to be able to get a new source built in nonattainment area (permittee has to show offset) §173(c)

1. Can’t just be one to one—has to also show RFP

2. Can’t use “old growth allowances” anymore (ie old grandfathered plant with emissions permit for a lot of stuff not being done) §173(b)

3. Can get them interarea—ie using a plant you own in another part of state—pollutant has to be the same

4. Emissions have to be actual—can’t use paper emission

5. Can’t get an offset from something you should have done anyway—ie can’t get an offset if you haven’t put in RACT or RACM—offsets have to be below what this would be

6. Where can you get them?

a. If a plant retires—they can give emissions to a bank and the bank can sell them to you

b. State could have some (ie the plan to change road from asphalt to cement to limit emission and attract a new source)

iii. Have to show you’ll be in compliance with other parts of SIP§173(a)(1)(B)(3)

iv. State has to show its adequately insuring compliance (state has to be a good state) §173(a)(1)(B)(4)

v. Have to show this is the best place for the plant (cost/benefit analysis)§173(a)(1)(B)(5)

7. §172(c)(6) other measure

8. §172(c)(7) has to comply with §110(a)(2)

9. §172(c)(8) state can use its own modeling unless EPA determines its no good

10. What if plan fails despite good nonattainment SIP?

a. The state has to have contingency measures included in its nonattainment SIP that kick in if the plan fails §172(c)(9)

iii. Deadlines for achieving attainment

1. §172(a)(2)(A) primary standards are to be achieved as expeditiously as practicable but not longer than 5 years from designation date

a. Can get an addition 5 year extention

b. Possibility of 2 one year extensions

2. §172(a)(2)(B) secondary standards—expeditiously as practicable (no five year limit here)

iv. Conformity §176—directed at federal government as polluter

1. Citizens can directly enforce this—doesn’t have to go through EPA (this is how you enforce this provision—don’t get a SIP revision)

2. §176(c):  No department of agency of Federal Government shall engage in, support in anyway or provide financial assistance to, license or permit or approve any activity which does not conform to a SIP

a. Conformity means §176(c)(B): cause or contribute to any new violation of any standard in the area(i) or increase the frequency or severity of any existing violation (ii) or delay timely attainment of any standard or any required emissions reductions or other milestones in the area (iii)

b. In other words, Federal facilities have to conform to applicable SIP

3. §176(c)(2) Transportation stuff (TIPs) 

a. TIP is a required of every metropolitan planning organization (Transportation Improvement Plan) which includes TCMs—transportation control measures

b. EDF v. EPA p. 301

i. Challenge timing of approval of TIPs 

1. Court says only has to be consistent with (no in direct congruence) only need to conform

4. What else does EDF case say about conformity?

a. EPA has to consider direct and indirect emissions from federal activities

i. Direct emissions:  those emissions of a criteria pollutant or its precursors that are caused or initiated by the Federal action and occur at the same time and place as the action

ii. Indirect Emissions:  caused by federal action, but may occur later in time or may be farther removed in distance from the action itself but are still reasonably foreseeable AND the federal agency can practicably control and will maintain control over due to a continuing program responsibility of the Federal government

1. Exemption here:  emissions that are reasonably foreseeable but not within the direct control of the agency are exempted

b. Deminimus exception

i. Any activity permitted by federal agency that would be “major” under the §302(j) definition if you added all the activity up (doesn’t have to be a stationary source) falls under this section—otherwise it doesn’t

c. Categorical exemptions

i. EPA promulgated regs about activities including foreign affairs, judicial proceedings etc.

ii. This could mean that the federal government could build an air force base under foreign affairs auspices and not have to comply with SIP

v. Sanctions and other “plan forcing mechanisms”  §179

1. §179 (mandatory sanction for nonattainment areas)

a. For what?:  failure to submit SIP, submission of inadequate SIP, failed attainment, fails to follow SIP

b. What are they? §179(b)(2) (How does EPA pick which one—get to pick but if finding of bad faith then both apply)

i. No new sources

1. Or increased offsets—like requiring 2:1

ii. Revocation of highway money

2. If you don’t comply after first sanction applied within 6 months then other sanction automatically kicks in

3. Clock issue:  NRDC v. Browner (don’t like the lengthy clock issue)

a. Get a finding from EPA that you submitted incomplete SIP (within 6 months of submission)(or one of the other triggers applies)—state has 18 months to fix before sanctions kick in 

b. If state submits—EPA has a year to determine if meets requirements of §110(a)(2)—if then it finds it still isn’t good enough—state gets new 18 months clock

c. Get new clock for each deficiency

4. §110(m) can apply to any area and these are discretionary—only invoked once by EPA

5. FIPs could be treated as sanctions too

VI. Implementation Plans in Clean Air Areas (PSD SIPs)—this has to be included in the big SIP (YOU CANNOT FORGET THAT PSD ONLY REFERS TO S02 AND PARTICULATES AND NO OTHER POLLUTANT)

a. Background and General Policy Issues

i. We don’t want clear areas getting worse (even if they’re better than NAAQs)

1. The current air quality in these pristine areas becomes the baseline and it cannot be transgressed to a significant degree unless a developer/source can show that its socially or economically more desirable than clean air or the source can’t build there if it can’t ensure it will protect the baseline (increments)

2. Policies under CAA are much more sophisticated than under the CWA

ii. Sierra Club v. Ruckelshaus—Sierra Club sued and objected to every SIP on PSD grounds and won and EPA had to insist on PSD provisions in SIPs

1. The most of the provisions were included in the 1977 Amendments (most of this stuff was left alone in the 1990 Amendments)

b. Congress’ PSD policy for Air Quality

i. Governed by §§160-169—Part C of the Clean Air Act

1. §160—purpose of Part C

a. Ensuring public health (1)

b. Preserving and protecting national parks and other pristine areas (2)

c.  Insuring that economic growth will occur in a manner consistent with the preservation of existing clean air areas (3)

d. To assure one state won’t mess up the clean air areas of another state (4)

e. Make sure that any new sources of pollution allowed to locate in a clean air areas have been carefully considered and the public has been consulted (5)

2. §161—direct states to include PSD measures for attainment areas and unclassified areas

3. §162—this is the zoning of area provision—states are to zone all PSD areas into three classes

a. Class I: some stuff has to be class by statute such as national parks and monument etc., also includes the most pristine areas (this is the most stringent class and allows the least deterioration

b. Class II:  Anything that isn’t Class I (this is the fallback class) unless redesignated

i. Redesignation is handled in §164 which includes complicated local government issues—makes redesignation a stumbling block—especially for class III

c. Class III:  allows states to designate areas as growth areas but it can’t be initially classified this way—has to go through the process noted in §164 which is complicated (not more than 10 or so areas in country have been redesignated Class III) (and really the area is technically in one of the other classess)

4. §163 

a. (a) says that any state implementation plan has to show that it will protect the increments (again we’re only talking about protecting incremental increases in particulate matter and SO2)

b. (b) lists the increments allowed

i. What’s an increment?:  A specific concentration for which deterioration is allowed from baseline (smaller increments in Class I areas)

ii. There are no increments until baseline is established which doesn’t happen until someone applies for a permit (Alabama Power) see below for better discussion

c. (b)(4) NAAQ is always the ceiling—can’t ever get worse than the NAAQ and if the secondary NAAQ is more stringent then cannot go above that

5. §165—Permits in PSD areas

a. Major Emitting Facilities have to have a permit

i. Major Emitting facility:  potential to emit 100 tons/year of ANY pollutant (not just SO2 or particulate matter) if listed on the list of 28 categories of sources, otherwise, potential to emit 250 tons/year of ANY pollutant

1. This is a point in Alabama Power—if it is another pollutant which the source emits (something other than SO2 or particulate matter) in the required amount (100 tons/year) to make it a major emitting facility it is still subject to all the requirements of §165

a. If you are in a PSD area (either for SO2 or particulates) and you emit either of these (for which you’re nonattainment) it doesn’t matter if you are nonattainment for other pollutants you still have to meet the new source review standards for PSD (in other words—you are NOT subject to new source review in PSD area if you emit pollutants for which you are nonattainment)

2. Potential to emit means with pollution controls (Alabama Power)
3. Design capacity will determine potential to emit (Louisiana Pacific) 

a. Constraints imposed by state or self will not count to get you out of having to get a permit (ie if you have the capacity to emit 100 tons/year but won’t then you’re still a major emitting facility (Puerto Rican Cement)

b. However, EPA can’t assume longer/continuous operation if haven’t done so in the past (ie you have capacity to function at 24 hrs but have always ran at 12 hrs) Wisconsin Electric Power
4. Fugitive emissions not included in potential to emit

6. What does the permit have to include?

a. Public Hearing

b. Notice to downwind states

c. One years worth of monitoring—you have to monitor for one year (this can be a serious impediment to the location of a new source

i. §165(e) sets out what the owner of a facility has to do

ii. This only applies if baseline has not been previously defined

d. Have to show that source will not violate increments or NAAQs

e. TECHNOLOGY REQUIREMENTS—Have to show that you’re installing BACT (best available control technology) (§165(a)(4))

i. BACT is defined in §169 (3) as an emission limitation based on the maximum degree of reduction of SO2 and particulates—its determined on a case by case basis by the permitter who takes into account such things as economics and availability for that source

ii. BACT cannot be less stringent than NSPS (discussed above in SIP discussion §111) if NSPS is more stringent then have to do that

7. Can a plant operate in a PSD area and allow deterioration up to the NAAQ

a. No, even if not covered by permit program—state still has obligation under its PSD plan to protect increments (however, this assumes that we have increments which doesn’t happen unless baseline is defined)

8. Alabama Power p. 334 (issues I have not previously discussed)

a. When do you establish baseline?  

i. EPA wanted date certain but court says no, baseline is not established until the first permit application

1. Baseline=ambient air quality at the time of the application for permit (§169(4))

2. So the flaw here is that a lot of small plants (which do not fit the definition of major emitting facility) could be in a PSD area and baseline never gets defined because no one applies for a permit and thus there are no increments to protect

VII. Permit Process

a. 1990 Amendments set up a more formalized permitting process formulated after the NPDES regime in the CWA

i. States have permitting authority

1. Have to submit plan—most states have within the deadlines which was three years after the enactment date §502(d)

a. Plan has to include:

i. Fees—sources paying per emission ton to fund the program (application fees)

ii. Remember:  All permit subject to EPA approval and thus the permits are really federal in character

iii. EPA has veto over any state issued permit (within 60 days)

b. It can be revoked—ie Maryland just got theirs revoked

ii. Scope of permits—who has to have a permit

1. The biggest thing the permit did was to include EXISTING AND NEW SOURCES—This brought in a lot of grandfathered plants previously excluded

a. Major stationary sources (ie potential to emit 100 tons/year—just incorporates this definition §302 (j))

i. Any (new or existing) major stationary source has to have a permit

b. Any source subject to new source review in nonattainment areas

i. Remember: modification of sources can subject them to new source review (see above to what this applies to)

c. Sources subject to new source review in PSD areas

2. EPA has broad authority to exempt sources—but it can’t exempt major stationary sources EVER

3. EPA can issue “general permits” like it can under CWA

4. Permits last FIVE years

iii. What does the permit have to include?

1. Show that it will meet relevant conditions of SIP (basically will this permit in any way violate the SIP

a. Remember here too that the SIP is federal law and thus EPA gets to interpret SIP—permit has to comply with what EPA says the SIP is not what the state says it is

2. Compliance plan—how this source will comply with the SIP requirements and this also has to contain a schedule of compliance—WHEN the source will be in compliance

3. Has to contain “enforceable emissions limitations”

4. Progress reports every six months and annual certifications that the source is in compliance (this is enforced because who ever has to sign the certification can be held liable if the source is lying)

5. The source has to notify permitting authority of any deviation from the permit requirements

6. Monitoring:  the permitting authority can require monitoring and analysis requirements

a. Parametric monitoring is okay:  this is when you monitor your units—reading the dial—rather than monitoring the air quality itself

b. The state can exempt “insignificant emissions units” (IEUs) from this requirement (EPA allows the exempting of IEUs from totaling emissions in PSD permit applications—court has said that EPA can’t then say that a state can’t exempt other IEUs that aren’t in PSDs areas—Western States Petroleum) 

7. Can issue temporary permits for things like burns that cannot be monitored

VIII. Interstate Pollution Problems

a. Two provisions in the statute deal with this issue

i. §110(a)(2)(D) (one of the SIP criteria) says that you can’t have a plan that will emit amount that will contribute significantly to the nonattainment of another state

1. Also says in (i(II) that you can’t interfere with measures required to be included in the applicable implementation plan for another other state to prevent significant deterioration—basically can’t affect the increments of another state’s PSD area

2. Can challenge SIP on this ground or ask for a SIP call with respect to this but it takes a long time for action here—if you have a problem then object before approval but a SIP call then gives the state 18 months to fix it

ii. §126 is the vehicle by which you petition EPA to consider whether a SIP meet the requirements of §110(a)(2)(D) (However this is only available for dealing with interstate issues)

1. If EPA makes a finding that your source contributes (has 60 days to do so) under §126(c) you have to stop construction or operation (if you’re a new or modified source) or shut down in three months if you’re an existing source (the following paragraph makes this less draconian)

a. 2nd Cir. Said that the challenger has to prove that a problem exists for EPA to have to make a finding

2. The kicker here is the Jefferson City v. Kentucky case p. 350:

a. Has to SIGNIFICANTLY contribute to nonattainment and the 3% found in this case was not good enough (they fought with EPAs model and that is very hard to win)

b. The language of the PSD part only says interfere so it may be easier to win under §126 if you’re talking about a PSD area

c. Can win for nonattainment under §126—you just have to show substantiality

3. The other issue under §126 is stricter standards

a. Can’t use §126 to enforce stricter standards than are required by the Act

i. EPA doesn’t approve NAAQs of states like it does under the CWA

ii. Thus, can’t enforce your stricter standards at the expense of another state

Clean Water Act (starts on p. 327 of statute book)

I. Introduction and Origins

a. 1972—National/uniform effluent limitations and Establishment of Permitting Authority

i. Technology Based for “point sources” (intended to cover all point sources)

1. Do the best you can removing pollutants from the water without regard to the impact on the receiving media

ii. The starting point for the CWA was to make all discharges from a point source (any discernible, confined and discrete conveyance from which pollutants may be discharged) into navigable waters of the United States illegal

1. UNLESS you have a permit:  Thus the NPDES (National Pollution Discharge Elimination System) was born

a. §402 governs permitting

2. Intended to go hand in hand with setting the national effluent standards

a. Effluent Limitation=any restriction established by a State or the Administrator on quantities, rates, and concentrations of chemical, physical, biological or other constituents which are discharged from point sources

3. Today we have a mix of technology based requirement and evolving media quality based standards all administered through NPDES permitting administered by the states

iii. 1972 Amendments and the CWA as we know it now (although watch deadlines—outline shows the first deadlines and then how they were changed) (EPA used a tech based approach and would set effluent limitations based on the best control technology for each type of pollution source so that EPA didn’t have to focus on the precise link between pollution and water quality)

1. What are these Tech-based standards?

a. For Industrial (one category of point sources) Direct Dischargers (means you’re directly discharging into navigable waters and not through a POTW)

i. Existing sources (those sources currently polluting)

1. Conventional Pollutants

a. Categorical Standards (tech based)

i. BPT—Best Practicable Control Technology Currently Available—was supposed to be in place by June 1, 1977 FIRST TURN OF THE SCREW
ii. BAT—Best Available technology economically achievable—was supposed to be in place by June 1, 1983 SECOND TURN OF THE SCREW
iii. 1977 Amendments added BCT—Best Conventional Technology—BCT became the same as BAT for conventional pollutants
2. Toxics (Flannery Consent Decree listing 65 toxic pollutants written into statute in 1977 Amendments)

b. Establishing EPA’s Authority to Set National Effluent Limitations

i. Dupont v. Train (fountainhead case which challenged EPA authority to promulgate standards and guidelines)

1. §301—sets the effluent limitations—ie BAT by 1983—Court says that this language could not have been intended to mean that individual effluent limitations are to set by the permitter—the statute gives EPA the authority to set categorical standards for effluent limitations as long as provisions are made for variances  (added by 1977 Amendments)

a. §301 says that limitations are to be adopted by the Administrator on the based of classes and categories and they are to take the form of regulations

2. §304—What does it do according to the Supreme Court?

a. Sets out the factors EPA is to consider when prescribing BPT, BAT or BCT (§304(b))—basically EPA is supposed to survey the technology and determine its effectiveness for each category using factors such as cost (economic feasibility), age of plant, size of plants (technological feasibility)

i. Subcategory idea—language of §304 can be read to allow use of subcategories based on factors such as size, age and unit processes with effluent limitations for each subcategory normally based on the performance of the best plants in that subcategory

3. §402—permitting authority

a. What happens if EPA hasn’t promulgated the standards?  Then its up to the permitter to define tech based standards on a case by base basis

b. The other function of the permitter is to grant variances

II. Issues in Effluent Limitations

a. Contents of the Categorical Standards (This is where I will get further into BPT, BAT and BCT and what the statute means and how these are defined by EPA_

i. BPT—Best Practicable Technology for existing sources (this applies to stuff other than POTWs) (Rule of Thumb:  This means the average of the best)

1. §301(b)(1)(A)—deadline July 1, 1977—FIRST TURN OF SCREW

2. §304(b)(1)(B) lists factors to be considered (p. 415)

a. Total cost of application of technology in relation to effluent reduction benefits to be achieved by such application (cost is big with BPT)

i. Cost always assessed from the front end—never after completion

ii. How does EPA do its cost analysis? (CMA case p. 38

1. Knee of the Curve Test

a. Uses straight costs—not marginal costs

i. Industry wanted Marginal costs because with marginal costs the first tech move costs more but with straight costs it only starts to cost more the closer you get to no pollutants being discharged (court said EPA analysis was fine)

ii. Leg. History says that cost is relevant but not dispositive—only dispositive if its wholly disproportionate—it’s the technology itself that matters the most

b. Age of equipment and facilities involved

c. The processes employed

d. The engineering aspects of the application of various types of control techniques, process changes

e. Non-water quality environmental impact such as energy requirements

f. Other such factors the Administrator deems appropriate

ii. BCT—Best Conventional Control Technology for Existing Sources—SECOND TURN OF THE SCREW (Rule of Thumb:  Better than BPT and maybe better than BAT in some circumstances)

1. CMA case—BAT was changed to BCT in the 1977 Amendments for conventional pollutants
2. §304(b)(4)(B) sets out factors to be used in determining this technology

a. Cost—but the cost consideration is different from BPT

1. American Paper Case—industry wins here

a. EPA has to do a cost comparison for based on industry AND POTWs

i. Industry cost effectiveness test (BCT cost comparison test) (note 1 p. 52):  If it costs less than 1.5 times what it cost to get to BPT then go to BCT; if its more than 1.5 then don’t have to do anything

ii. RESULT:  Barely any industry passed this and didn’t have to go to BCT (only 38 subcategories out of 550 does BCT differ from BPT)

iii. Thus, BCT and BPT are virtually the same for conventional pollutants and we never got the second turn of the screw here

b. Age of equipment and facilities

c. Process/Engineering

d. Other non-water environmental impacts

iii. BAT—Best Available Technology for Existing Sources (Rule of Thumb:  Best single performing plant)

1. Promulgated for Toxics—65 Flannery Consent Decree Pollutants

2. §301(b)(2)(A)—BAT only applies to toxics (§302(b)(2)(C) and (D)) and no longer applies to conventional pollutants listed in §302(b)(2)(E) (Conventional dischargers only subscribe to BCT now); §301(b)(2)(F) also has to have BAT which is “gray area pollutants”—EPA still has trouble here figuring out what is a gray area pollutant—but §301(g) does list a few that have been designated as such (generally can say its gray area if its not a conventional or a toxic)

3. CMA v. EPA (p. 53)

a. EPA set two categories for BAT (BAT 1 and BAT 2) for end of pipe technology—basically EPA said if you don’t have enough “food” (ie pollutant) in the water coming out of the pipe to keep the bio-treatment (bugs) alive then don’t have to install it.  If you do have enough “food” to keep alive then do have to install it (BAT 2)

b. EPA categorizes industry when setting BAT just like it did when setting standards for BPT (often they are the same—but as the CMA case showed sometimes it subcategorizes

4. “Leap of Faith”—Basically the standards for BAT are set by the best plant—pollutant by pollutant—so different plants could be the standard for BAT pollutant by pollutant—but both have to be as good as the other for each pollutant.  Called leap of faith because some can’t meet BAT for all pollutants

5. Tech Transfer—Its okay for EPA to look to industries outside the category if the industry had similar effluents to see if the technology could be transferred

6. Cost considerations:  Note 3 p. 64—cost considerations for BAT are the same for indirect and direct dischargers—EPA just has to say that it considered cost and that its decision is reasonable (CMA case p. 58—deals with indirect but notes indicate that it’s the same for direct as well)

iv. Pretreatment Standards for Existing Sources 

1. POTWs (Publicly Owned Treatment Works) have problems with industrial sources which discharge into them

a. The discharges kill the “bugs” used to treat the waste

b. The discharges leave toxic stuff like heavy metals into the sludge leftover from treatment making it useless to use in fertilizer

c. The discharges simply “pass through” the POTW untouched by any of the processes

2. Pretreatment standards in the CWA (before we got these standards, the rule was just don’t “knock out” the POTW—make it useless) 

a. §307(b)—says EPA will promulgate standards for pollutants discharged into a POTW (indirect dischargers) that are found not to be susceptible to the POTWs processes or interfere with the processes of the POTW 

i. “Pretreatment standards”  this means that the “indirect discharger”--the industry discharging into the POTW—has to pretreat its waters so as to achieve, together with the POTW, that treated the waste before final discharge, the same level of toxic removal as was required of the direct dischargers

1. Basically—this prevents industry from dumping a bunch of really toxic water into a POTW and not having to do anything regarding treatment and just simply relying on the POTW to deal with it—the pretreatment standards makes the industry do something as to take the entire burden off of the POTW and ensure that the water would come out just as clean at either place

2. There are no pretreatment standards for conventionals because they don’t pass through (only standards for toxics and gray areas)

ii. CMA v. EPA . p. 58

1. The standards are technology based and are analogous to BAT effluent-limitation guidelines for the removal of toxic pollutants—that is, they are intended to represent BAT that is economically achievable by indirect dischargers

2. How do you know if the pollutant has “passed through” and therefore must conform to pretreatment standards?

a. BAT comparison test—if the nationwide average percentage of the pollutant removed by well-operated POTWs achieving secondary treatment is less than the percent removed by the BAT model treatment system then you have to install BAT—if BAT percent is better then have to use it

b. How do you actually figure out if a pollutant is passing through the POTW

i. Problem is that when discharge goes into POTW, its mixing with a bunch of other water from other sources—so the percentage of the toxic in the water is relatively low—however, “dilution is not the solution to pollution” so EPA developed based on concentration and flow rate—the structured spike test

c. What about small plants and economic feasibility?

i. EPA (as noted by Congress and the Supreme Court) doesn’t have to use cost of tech v. pollution reduction considerations in setting BAT like it did when setting BPT—why?  BAT is trying to push industries to achieve water quality—so court says it will only look to whether EPA considered cost and whether its determination was reasonable (a 14 % closure rate in this case was found to be reasonable) (several courts have found similar if not larger closure rates to be acceptable)

ii. So don’t have to use cost when categorizing plants

3. What about interference (statute discusses both passing through and interference)

a. 1987 regulations defining interference (upheld in Arkansas Poultry):  a discharge which alone or in conjunction with a discharge or discharges from other sources both:  1) Inhibits or disrupts the POTW, its treatment processes or operations or its sludge processes, use or disposal; and 2) Therefore is a cause of a violation of any requirements of the POTW’s NPDES permit
i. Affirmative defenses (these can be used for interference or pass through):  The industry cannot be held liable if it did not know or have reason to know that its discharge, alone or in combination with discharges from other sources, would result in violation of a POTW’s permit or would prevent lawful sludge use or disposal, and can demonstrate either 1) the discharge was in compliance with local numerical limits for each pollutant that caused interference or pass through, or 2) if local numerical limits have not been established, the discharge directly prior to and during the interference or pass through did not differ substantially in nature or constituents from the user’s prior discharge when the POTW was in compliance 
ii. POTW sludge protection has to be in POTW permits to ensure acceptable management practices
v. New Source Performance Standards and Pretreatment Standards for New Sources

1. §306 (p. 420) (a)(1) Control Technology for new sources = BAD (Best Available Demonstrated Technology) 

a. The key here is “demonstrated” because can’t make someone do the impossible

b. In reality BAD for toxics is virtually identical to BAT (but BAD is more stringent for conventionals)

2. §306(a)(2) is the definition of “new source”:  any source any source whose construction beings after the publication of proposed regulations prescribing a standard of performance under this section which will be applicable to such source

a. NRDC v. EPA p. 70

i. Final regs have to be done in 120 after publishing proposed regs.  But what happens if EPA doesn’t get it done in that time?  EPA says that if it missed the 120 day deadline (which it always does) then plants can get done and be existing sources when the regs become final

3. §306(b)(1)(B) lists factors of what the Administrator can consider when setting BAD

a. Cost

i. CMA v. EPA p. 67:  NRDC argued that EPA can’t use same cost model for BAD as it did for BPT (knee of curve) because the statute doesn’t require the balancing that the BPT section requires

1. Court says that EPA not arbitrary and capricious—EPA gets away with not having to push the technology too much here

2. But EPA did lose on its BAD standard for toxics because 36 plants were shown to be recycling equaling 0% discharge so this should be BAD because it’s the best and its demonstrated to have been working

a. On remand EPA ended up subcategorizing into BAD1 and BAD2 and requiring 0% discharge from some plants

b. Non-water quality impacts

4. §306(d) gives protection to new sources commenced after 10/8/72 constructed to meet all applicable standards of performance to not have to have any more stringent requirements placed on them for 10 years after the source is completed

vi. Publicly Owned Treatment Works (POTWs)

1. THERE WAS NO SECOND TURN OF THE SCREW FOR POTWS—it was eliminated in 1982

2. This issue is odd because so much of POTW funding comes from Congress

a. EPA told POTWs in 1982 that if it wanted to install more stringent technology then it would have to show improvements in public health and water quality before it could get any more money from EPA/Congres

b. Variances

i. Remember DuPont which said that EPA had authority to promulgate national standards as long as it provided for “fundamentally different factors” that could give variances to plants

1. FDFs were created by EPA in recognition that in establishing categories not everything could be taken into account and FDF basically sets up something akin to a subcategory for that source—just gives sources a way to comply in a way that is feasible for them

ii. Issues in variances:

1. What are the reasons for a variance?

a. Fundamentally different variance (based on fundamentally different factors) 

b. CANNOT CONSIDER COST—COST IS NOT A REASON FOR A VARIANCE (1987 Amendments)

2. What are the criteria for getting a variance?

a. Fundamentally different criteria are listed on p. 74 fn. 63

b. Non-water quality environmental considerations (ie if you can’s discharge you’ll just dump in on the ground somewhere and let it leach into soil) (this can only be used as a factor if its legal to dump—if its not then they can’t do it anyway and shouldn’t get a variance to prevent it from doing something illegal.

3. Are the criteria clear or muddy?

4. How much discretion is given to the entity that is empowered to grant the variance?

a. A lot—the permitter (usually the state) applies the FDF factors and thus ends up with a lot of power in granting variances

5. Who has the burden of demonstrating or disproving that the variance criteria have been met?

6. What is the role of the court in variances?

iii. Statute involves (not as relevant here)

1. §301(c) affordability

2. §301(g) gray areas

3. §301(l)limits (c) to gray area pollutants

iv. CMA v. NRDC p. 73—EPA can issue FDF variance for toxics (§301(l) is statute in question)

v. Variances for media quality—not allowed goes against the philosophy of the CWA focus on tech based solutions

vi. Variances for new sources?—DuPont Court said not allowed find a new place to build if can’t meet criteria

c. Excursions and Upsets

i. Technology based regimes have to recognize that technology will fail

ii. How does EPA deal with this?  Through upsets and excursions included in the permit

iii. Source carries burden of proving affirmative defense of upset or bypass

1. Bypass=intentional diversion of waste streams from any portion of a treatment facility (look to p. 81 for lots of definitions in this area) (YOU HAVE TO NOTIFY EPA EITHER IN ADVANCE OR AFTER) EPA’s requirements are very stringent when bypasses are and are not allowed:

a. Can’t do this routinely on for maintenance

b. Can do it if no feasible alternative to save life or property

2. Upset defense—waste goes through treatment but tech fails to treat it properly

a. Notification—24 hrs—if no notice the defense is hard to prove (this notice provision make it so the upset provision is not abused)

b. If the upsets are too frequent—you’re going to have to put in back up technology

d. Critiques on the Tech-Based Approach

III. Water Quality Standards

a. State Water Quality Standards

i. §303 tells states (tribes do this too) to promulgate water quality standards (§303 a-e will be our focus)

1. §303(c) requires the governor of each state to periodically review and modify state water quality standards

2. §303(c)(2)(A): What the state has to do in setting standards

a. Designate the Use (large amount of leeway given to states here—EPA just provides the guidelines and considerations)

i. Can designate as fishable/swimmable (meeting goals set out in §110(a)(2))

ii. Or can submit to EPA an acceptable “use attainability analysis” which justifies less protective classification

iii. The only limit on state power to designate use is that it has to take into account downstream water quality and it has to ensure that its water quality standard provide for the attainment and maintenance of the water quality standards of downstream waters

1. Arkansas v. Oklahoma p. 92

a. Oklahoma  was made because it said that permit given to Arkansas point source would then violate Oklahoma’s state water quality standards

i. Statute says that Arkansas has to comply with Oklahoma’s water quality standards (§401(a)(2) see fn 71 p. 95 for process) but (Side Note:  Plant wasn’t even in existence—the models were used here) 

ii. EPA says that Oklahoma’s standards are not violated if “no detectable increase in effluent” (§301(b)(1)(C)—this was a POTW)

iii. Oklahoma says that EPA did not correctly interpret its water quality standards

iv. Court says this doesn’t matter because once approved they become federal law and thus EPA has the authority to interpret (state is acting as an agent of the federal government when it sets the standards)

v. Note 2 p. 99:  The only state water quality standards applicable in these disputes are the standards approved by EPA under §303(c)(3)—a state can make more stringent standards under §510 but an upstream state does not have to tailor its permits to these unapproved stricter standards

iv. Downgrading the Designated Use

1. Nondegradation policy:  Can redesignate to remove designation use if already meeting that use

2. If state will meet the designated use by implementing technology based solution and best management practices then CANNOT remove use

3. CAN downgrade if not attained and attainment is not feasible

a. How do you know if its feasible?

i. P.108 lists factors

ii. #6 is most important:  Control more stringent than those required by 301(b) or 306 (tech based standards) would result in substantial and widespread economic and social impact

b. Set the water quality criteria (set a numerical standards/concentrations)

i. Calculate a Total Maximum Daily Load (TMDL) for each pollutant in a segment that with seasonal variations and margin of safety ensures that the standard will not be exceeded

1. Can be very difficult guess work to determine how much pollutant can be introduced and still meet water quality standards

2. But the advantage of TMDLs unlike the NPDES permitting stuff is that this reaches nonpoints sources which tech based standards cannot reach

3. EPA can disapprove state TMDL determinations and promulgate its own (§303(d)(2)—see below)

a. However, EPA has been very unwilling to promulgate TMDLs and has routinely approved inadequate ones submitted by states—and the courts have found such approvals to be arbitrary and capricious and have set them aside

b. EPA set a July 2000 deadline for all TMDLs—got postponed to October 2001—and it has been postponed again to April 30, 2003

ii. State has to engage in continuous planning process which it translates water quality standards and TMDLs into individual effluent limitations for sources along the segmen (State Implementation Plans)t

1. Problem here is that EPA can’t step in and do it if state fails at this step—all it can do is jerk permitting authority

2. §303(e)—see below

a. §303(e)(3) says that state planning also has to include planning for nonpoint source pollution—this is one of the few direct links between elaborate point source control and non point source pollution

c. Goals of these standards: to protect the public health and welfare or enhance the quality of water and serve the purposes of this chapter

d. Factors to be considered:

i. Use and value for public water supplies

ii. Propagation of fish and wildlife

iii. Recreational purposes

iv. Agricultural and industrial and other purposes

v. Value for navigation

e. Criteria can be numerical or narrative

i. §303(c)(2)(B) sets out that EPA prefers numerical criteria for toxics (numerical is preferred for all pollutants but it is specifically preferred for toxics)

ii. Pud No. 1  v. Washington p. 101—Can you condition a permit on stream flows (This case deals with a water quality standard that is not numerical)

iii. Facts:  Wanted to build Hydroelectric dam which would divert water.  The problem is the salmon need a higher flow rate in order to spawn

iv. Has to do with §401 and what that allows states to do with respect to permitting and enforcement

1. State Supreme Court said that flow rate is regulateable through the permit

2. EPA agrees and court agreed with EPA stating that more definite numbers are not necessary and water quantity goes hand in hand with water quality and the two can be in the permit in order to meet the state water quality standards

v. Seems to indicate that non-numerical water quality standards give the permitter much broader authority

3. §303(c)(3) is the institutional/organizational arrangements—basically this is what happens if state doesn’t do what it’s supposed to do

a. State sets standards and then EPA approves the standards and if it doesn’t approve the standards then EPA sets the standards and those become law

i. NRDC v. EPA p. 111:  EPA approved state water quality standards of Maryland and Virginia for dioxin even though they were less stringent than EPAs recommended number

1. EPA’s test to evaluate state standards:

a. Scientifically defensible

b. Protective of human health (protect use designed to protect)

c. Compliance with Clean Water Act

4. §303(d)(1)(A) State has to locate waters where tech based standards will not work to meet water quality standards

a. §303(d)(1)(B) identification of segments where controls for heat are not stringent enough to protect the propagation of fish or shellfish or wildlife

b. §303(d)(1)(C) then calculate a TMDL for that is the right amount to meet the standard

5. §303(4)(A) Nonattainment areas

6. §303(4)(B) Attainment areas

a. Nondegradation Policy

7. §303(e) Continued Planning Process

a. Unfunded Mandate

b. Approval by EPA but if this isn’t done then EPA DOES NOT do it for the state

i. If you have no planning process—then you have no NPDES permitting authority—EPA does it for you

1. This was a huge incentive for many states to have a plan (TX didn’t have one until 1998)

2. This is different from Clean Air Act because with CAA if you don’t have a plan then EPA does it for you and you get sanctioned

8. Toxic Hot Spots

a. §304(l) addressed the problem of toxic hot spots

i. Requires states to submit to EPA three lists:

1. Least comprehensive is directed by §304(l)(1)(B) contains water that after applicate of the technology based standards are not expected to meet the state water quality standards “due entirely or substantially to discharges from point sources of any listed toxic pollutant

2. §304(l)(1)(A)(i) is a longer list of all waters on the first list plus water expected not to meet water quality standards due to toxic discharges from non-point sources

3. §304(l)(1)(A)(ii) is longer list of all waters from other two lists plus any waters, that after implementation of technology based standards, are not expected to meet the water quality goals of the Act

ii. §304(l)(1)(C) requires the state to submit a list of dischargers of toxic pollutants that are believed to be preventing the specified water quality and the amount of each toxic pollutant being discharged

iii. §304(l)(1)(D) requires each state to come up with an “individual control strategy” which will produce a reduction in the discharge of toxic pollutants from those point sources through the establishment of effluent limitations (under §402) and water quality standards (under §303(e)) (this stuff is basically requiring more than BAT) which in combination will be sufficient to reach the applicable water quality standard as soon as possible but not later than three years after the state of establishment of the strategy

1. If the state fails to come up with a strategy—EPA has to do it for them

2. By June of 1989 all but one state had submitted the lists but not all were approved

9. Flow Augmentation

a. Ford Motor Case—argues that can use dilution to meet water quality standard—this isn’t a tech based problem

b. 6th Circuit said nothing in statute to allow EPA to object to this

i. So EPA promulgates Flow Augmentation standards

1. Can’t be used to meet tech based standards

2. If you do this you waive you’re right to a variance

3. You can use it to aerate too (put air into water)

b. Conflict Between Water Quality and Technology Based Standards

i. US Steel v. Train p. 123—Steel argues it can’t meet both tech and water quality standards (The issue was that to meet BPT had to implement tech which used sulfur which then made them not be in compliance with water quality standard with respect to sulfur) and it wants a variance

1. Court says:  

a. Water Quality standard is really and FDF and that is not an appropriate factor for a variance under variance statute

b. Bottom line:  Have to meet BOTH

i. The plant should have challenged the state standard when it was promulgated and it didn’t (the state set more stringent standards under its authority under §510—but EPA approved the standards and thus it is federal in character and must be met)

ii. If court allowed this—ie not having to meet both—states would set higher water quality standards thus allowing industry a way out of the technology requirements

IV. The Permitting System (§§402(a)(1)-(3), 402(b), 402(d)(1)-(2))

a. Scope and Coverage

i. All point sources have to have an NPDES permit

1. The effluent limitations of §§301(b), 302, 306, 307 and 316 are applicable to point sources and must be included in the appropriate permit

a. NRDC v. Costle p. 126 (general permits issued to industries/regions)

i. If exact numerical effluent limitations are infeasible, EPA can issue permits with conditions designed to reduce the level of effluent discharges to an acceptable level—can mean opting for gross reduction in pollutant discharges—thus EPA can issue general permits

1. General permits

a. Involve the same/similar type of activity or operation

b. Discharge the same type of waste

c. Requires similar monitoring

d. Often used for things like oil platforms

2. NPDES Permits have to cover the discharge of any pollutant (§402(a)(1) and that phrase is defined in §502(12) by reference to point sources.

a. What’s a point source?

i. Exceptions to the general rule that point sources need a permit (the rationale is that EPA needs resources to fight bigger pollution problems than these):

1. Siliviculture

2. Feed lots below a certain size

3. Irrigation return flows from areas of less than 3,000 acres

4. All non-feed lot, non-irrigation agriculture discharges

5. Separate storm sewers containing only run-off uncontaminated from industrial or commercial activity

ii. Note 1 p. 128:  Lists of court decisions about what is and what is not a point source

b. What are navigable waters?  

i. Note 2 p. 129:  §502(7) Congress defined it to mean “the waters of the United States” (a very broad term)

ii. The continuing cases list lots of decision about this issue

c. Discharge?

i. Note 3 p. 130:  Not every polluting event is a discharge—but mostly cases deal with smaller things such as animals and sediment through a dam

3. Non-Point Sources of Water Pollution

a. Approximately half of the nations water pollution from conventional pollutants comes from non-point sources (ie silviculture, agriculture, mining, construction etc.)

b. EPA couldn’t deal with this so decided to develop “best management practices” in order to control pollution from these activities

i. §208 directs states to develop pollution control plans for point source and non-point source pollution through BMPs (however, this never got underway and is going very slowly now)

ii. Would’ve been implemented through §303(e) the state’s management plans

b. General Issues in Issuing Permits

i. §402 governs the permitting—this part explains the workings of the statute

1. If national standards under §§301, 302, 306, 307 exist then they are incorporated into the permit

a. Permitter then interprets these standards and applies them on a case by case basis

2. What if no national standards exist?

a. §402(a) gives permitter the authority to prescribe standards and issue the permit using Best Professional Judgment (BPJ)

3. §402(b) says that States must develop and submit to EPA for approval permit programs and there exists a presumption that the program will be approved unless EPA finds a reason to disapprove it (EPA has to make affirmative findings to disprove)

a. Permit program has to include the stuff in §402 (b)(1)(A-D)

4. §402(b)(2-9) is the ensuring and application requirements—how the states will ensure that the permitter is complying etc.  (9) deals with POTWs

5. §402(d) holds more important authority for EPA—This is EPA’s veto power over any permit
a. State has to send a copy of every permit application to EPA

b. EPA can object in 90 in writing for the permit being outside the confines and guidelines of the Act

c. Has to be a public hearing—if not done then EPA can issue permit itself

d. In reality EPA rarely objects unless it’s a high profile permit

6. §402(c) says that EPA can revoke a state’s permitting authority if its not in accordance with the requirement of this section

7. §402(k) is the compliance section

a. This is where the permit shield is found—if you comply with everything in the permit then you are found to be in compliance with all the sections (301, 302, 306 and 307)—this means you don’t have to independently show that you are in compliance with all the above sections 

ii. Issue 1:  Can EPA veto a permit in the absence of national standards? NRDC v. EPA p. 132

1. Court says yes, EPA can still veto if in its judgment the permit is outside the confines of the Act.

a. Why?  Because in the absence of formal standards the permitter must use BPJ (since the state as the permitter virtually stands in the shoes of the agency—then the state has to use BPJ) so EPA can veto if it decides that the state’s decision doesn’t comply with the Act

iii. Issue 2:  Antibacksliding (same case) and §402(o)

1. What if state is more stringent in its permits in absence of EPA standards and then EPA sets looser standards

a. Court says:  If the industry (holder of permit) is meeting the stricter standards then have to keep meeting that standard

b. The goals of the statute are to protect the water and get technology in place

2. What if EPA sets stricter standards?

a. They must be incorporated into the existing permit

b. One court has held though that they don’t have to be put in the permit until renewal time

iv. Issue 3: Continuances (same case)

1. If the permittee timely applies for a new permit then automatic extension of existing permit (as long as the permittee timely applied and through no fault of its own EPA didn’t approve it)  (This comes from the Administrative Procedure Act §558 which EPA expressly incorporated into the CWA)

2. §402(k) and permit extensions (180 period)

v. Issue 4:  Challenging Permits

1. Challenge may be filed by affected parties—within 90 days of issuance of permit

2. Have right to full hearing with all resources

a. Has to raise material issues of fact

b. Who has burden?

i. Permit holder has burden (APA provision)

3. Member of public can petition EPA for Administrative Review of a permit to a NEW source

a. EPA can’t issue the permit if this occurs unless it decides that no irreparable injury will occur to the environment will occur if  the plant is allowed to operate

vi. Issue 5:  Paper Institute Case p. 141

1. What happens when the standard is numeric such as no toxics in toxic amounts

vii. Issue 6:  Kodak case p. 145 (Permit shield issue)

1. This is case that deal with the “fuzziness” of the CWA—if you comply with §301 for all the listed pollutants—then can you discharge stuff that is not in permit

a. Court says that Kodak plant is not in violation of Act because it is discharging other pollutants that are not listed in the permit

i. Permit Shield—as long as in compliance with permit then in compliance with individual provisions (§402)

ii. Polluters can discharge other pollutants than those listed in permit as long as they comply with the notification/reporting requirements and abide by any new limitations when imposed on such pollutants

1. Why is this EPA’s position?  Reasons of practicality, there will always been chemicals and EPA can’t keep tabs on them all—its duty is to deal with most harmful

2. This doesn’t mean that Industry can sneak stuff by permitter—has to list all chemicals and potential discharges in the permit application and then its decided what will be included

3. If there is a problem then contest at the permitting stage

viii. Issue 7:  American Forest case p. 149

1. EPA does not have authority to tell state permitter that it has to consider impact on Endangered Species

2. Its not one of the 9 factors specified in §402(b)

c. Stormwater Discharges Through Point Sources

i. EPA finally promulgated standards after sued

1. Industry—built into tech based standards (capture and treat or bulk transfer)

a. §402(p) adopted in 1987—requires permits for industrial stormwater runoff

b. §301(b)(1)(C) applies to industrial discharge into stormwater

c. The statute doesn’t define stormwater

d. Says to use BMP upstream to prevent stuff from getting into stormwater

2. Municipalities are responsible for point-source discharge of stormwater that is not directed through POTW—basically POTWs have to use BMPs

a. §402(p) requires EPA to write regulations for municipal permits on a phased bases depending on size of municipality

b. Municipality becomes permittee—statute says that it has to use BMPs implemented through legislations and ordinances

c. Defenders of Wildlife v. Browner p. 152—want a numerical limit on POTWs

i. Court says BMPs are enough

d. Deadlines and the CWA

i. CMA v. EPA p. 157

1. Post Promulgation Policy—if whole category can’t meet 1989 deadlines then the permitter writes in a schedule of compliance—compliance has to be no later than three years after the promulgation of the standards

