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Environmental Law

· The Ethical and Economic Lessons of Ecology

· Internalizing the Externalities: When industry is forced to compensate people for the damages it imposes, the costs which were once external become internal.

· Text: Pages 59-81.

· “Designing A System of Environmental Laws: Lessons From the United States Experience”

· Grandfather Facilities

· Established before 1970

· Exempt from most federal regualtions

· The issue with grandfather facilities is whether or not they have been “modified” under the CAA.

· Notes 8/29.

I.
APPROACHES TO ENVIRONMENTAL REGULATION 

A.
METHODS OF ENVIRONMENTAL REGULATION 

There are a number of approaches to regulation that are used in federal environmental statutes. These include: 

1.
Command and Control 

Command and Control regulations are those that directly impose specific obligations. Limitations on the amounts of pollutants a facility may emit may be a type of command and control regulation. Federal environmental policy relies heavily on this type of regulation. 

Command and control regulations that set limits on the amount of allowable emissions are typically established in one of two ways. 

· It is possible to demand 0 discharge, but this an aspirational target of many statutes.  It is not an enforceable level of discharge, and it results in a shift of pollution from one medium to another.

a)
Technology-Based Regulations 

A technology-based regulation is generally a standard or limitation that requires as much pollution control as can be achieved with existing technology.

· Based on an assessment of the types of available control technologies and the reasonableness of their costs.

· Statutory language includes “available”, “practicable” or “feasible”.

· BAT of CWA is an example of a TB-Regulation.  BAT is an effluent standard that is a type of “performance standard”, which is an expression of the TB-Regulation as a target that may be met by the source in any way it chooses.

· A “design standard” specifies the design the facility must use and is another expression of the TB-Regulation.

· Requiring the development of new technologies is referred to as “technology forcing”.

· Less controversial than environmental quality-based regulation because they require judgments about achievable levels of pollution, not judgments about acceptable levels of pollution.

· The actual level of control required by a TB-Regulation may be either too strict or too lenient to reach an environmental goal.  

· Economists ask why we set the standard at the most control achieved with existing technology without assessing the costs and benefits.

· The data is concrete, and therefore, it is easy to set the standard.

· Moral principles convince us to do everything in our power to control pollution.

· Criticisms of Command and Control

· Expensive, Data collection time-consuming, Enforcement difficult.

b)
Environmental Quality-Based Regulations 

An "environmental quality-based" regulation is generally a standard or limitation that is established to achieve a given level of protection to human health or the environment.
· Considers the impact of pollutants on human health, the environment, or both.

· Language is generally adequate “to protect human health and the environment”.

· NAAQS of the CAA is an example.

· Scientific data about the health and environmental effects are usually inadequate to set standards with any degree of certainty or accuracy.  The value judgments involved are difficult.

2.
Market Incentives 

There are a number of regulatory techniques that attempt to use market forces to control environmental pollution. Unlike command and control regulations, market incentives generally allow the operators of individual facilities, rather than the government, to make decisions about the level of pollution control they are willing to achieve. Market incentives include such devices as effluent fees, marketable pollution rights and financial subsidies. 

Black Letter Pages 29-31:

· Subsidies: Subsidize the requirements with tax incentives.

· Effluent Fees: Charge based upon how much pollution one puts out.

· Marketable Pollution Rights: Allowances to buy and sell pollution.  Companies that can reduce pollution more cheaply will sell credits to those who have higher control costs.

3.
Information Disclosure 

Some statutes encourage environmental control by requiring publication of information about environmental conditions. The Emergency Planning and Community Right to Know Act ("EPCRA"), for example, requires facilities to determine annually the amount of hazardous substances they release and to provide this information to the public. Additionally, the National Environmental Policy Act ("NEPA") requires government agencies to prepare Environmental Impact Statements that describe the environmental consequences of certain proposed government actions. 

· The information results in political or economic incentives to reduce environmentally harmful behavior.

4.  Tort System

B.
ECONOMIC CONSIDERATIONS 

The costs of both environmental pollution and environmental regulations can be considered in a variety of ways. These include: 1) cost/benefit analysis, 2) cost effectiveness analysis, 3) simple identification and consideration of costs or 4) cost obliviousness in which costs are not considered at all. 

Black Letter Pages 32-33.

C.
ETHICAL CONSIDERATIONS 

In addition to economic considerations, environmental regulations may raise ethical concerns. These include such issues as the extent humans are obligated to protect other species, the obligations one generation has to another, and, increasingly, the issue of whether implementation of environmental statutes has been done in a way that discriminates against the poor or racial and ethnic minorities. 
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· “Polluter Pays” Principle: What are the costs of correcting on the party causing the harm?  Justness/Fairness is an underlying theme.
II.
CLEAN WATER ACT 

The Clean Water Act ("CWA", also known as the Federal Water Pollution Control Act or "FWPCA") has several distinct programs for the control of water pollution. 

· First, it requires that all "point sources" (sources that directly discharge pollutants into navigable waters) have federal permits (the National Pollutant Discharge Elimination System or "NPDES" program). CWA 301(a)
· Second, the CWA imposes requirements on sources that discharge pollutants into sewers (the "pretreatment" program). CWA 307(b)
· Third, it contains limited provisions dealing with "non-point sources" of pollution such as agricultural runoff or runoff from city streets. CWA 208 

· Fourth, it contains an important permit program for persons who dredge and fill navigable waters, including wetlands (the section 404 "Dredge and Fill Permit" program). CWA 404
· Finally, it has specific provisions dealing with oil spills to navigable waters. CWA 311
· Originally adopted in 1948.  1972 amendments brought 2 significant changes:

1. Imposition of federally-established technology-based standards

2. Imposition of a federal permit requirement.

· The BCT limitation, increased controls on toxic pollutants, and 311 oil spill amendments were added in the 1977 amendment.
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A.
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

Every "point source" of pollutants must have a National Pollutant Discharge Elimination System ("NPDES") permit. 

· A point source of pollutants is a source that discharges pollutants from a pipe or ditch directly into navigable waters. 

· An NPDES permit typically contains limitations on the quantity or concentration of pollutants that the source may discharge. These are known as "effluent limitations."
· In virtually all cases, effluent limitations are either technology-based limits or water quality standards-based limits.

· Additionally, the permit will contain requirements that the source test its discharge and report the results to the government. 

· The NPDES permit is issued either by the EPA or by a state if the state has been delegated authority to issue permits.

· If one violates the limits in their permit, they can be sued for substantial penalties either by the government or by private citizens.

1. Scope of NPDES Permits

a. CWA 301(a) prohibits the “discharge of pollutants” unless authorized by a permit.

b. CWA 502(12) defines “discharge of pollutant” as:
· any addition of any pollutant to navigable waters from any point source

· any addition of any pollutant to the waters of the contiguous zone or the ocean from any point source other than a vessel or other floating craft.


Addition of a Pollutant

· CWA 502(6) defines “pollutant” broadly to include almost any physical substance and even non-physical substances such as heat.

· Discharge of a pollutant triggers the permit requirement.

· There is no adverse effect of the discharge requirement.  Pollutants, not pollution, are regulated.

· Net/Gross Rule: There must be a net increase in pollutants to trigger the permit requirement.

Point Source

· CWA 502(14) defines a “point source” as “any discernible, confined and discrete conveyance,” including such things as pipes and ditches.

· Stormwater runoff from a natural channel or gully may require an NPDES permit.

Navigable Water

· CWA 502(7) defines “navigable water” as “waters of the U.S., including the territorial seas.”
· Territorial seas include waters three miles from shore.

· Oil platforms more than 3 miles out that discharge need an NPDES permit.

· Boats need not be able to float on the waters…the authority is derived from the Commerce Clause.

· Wetlands are navigable waters.  U.S. v. Riverside Bayview Homes (US SC 1985) upheld the government’s definition of “wetlands” that was based on a biological assessment of the life supported in the area.  The definition of wetlands is important because a person “dredging or drilling” in wetlands must have an NPDES permit.

2. Imposition of Conditions

a. Types of Conditions

i. effluent limitations

ii. must test the discharge to see if it meets the effluent limitation

iii. tests must be reported to the government (“discharge monitoring report” or “DMR”)

b. Sources of Authority to Impose Conditions

CWA requires that point sources meet TB limits and WQB limits.  This is the source of authority for including effluent limitations in permits.

1. Technology-Based Limits: BPT, BAT, BCT, and NSPS – Floor or minimum level of control.   CWA 301(b)
2. Water Quality Standards-Based Limits: Level to ensure that state water quality standards are not violated.  Included in the permit when the TB Limits are not stringent enough to ensure that the state water quality standards are not violated.   CWA 301(b)(1)(C)
3. Ocean Discharge Criteria: To prevent “unreasonable degradation” of the marine environment.   CWA 403
4. Toxic Effluent Standards: 65 toxic pollutants, but only toxic effluent standards for 6 of these pollutants.   CWA 307(a)
5. Water Quality Related Effluent Limitations: Cost-benefit analysis for preserving local water quality.   CWA 302
3. Permit Issuance

a. Federal or State Permit Issuance

· CWA 402(a) initially requires the EPA to issue all NPDES permits.  It does allow the permit issuing responsibility to be issued to the state if the state adopts a permit program substantially equivalent to the federal program (CWA 402(b)).  Approximately ¾ of the states have this delegated authority.

· CWA 402(d) allows the EPA to veto a state issued permit that is “outside the guidelines and requirements” of the act.  If the state does not revise the permit in response to EPA’s veto, EPA may then issue the permit.  The EPA may also revoke the state’s authority to issue NPDES permits (CWA 402(c)).

b. Individual or General Permits

· NPDES permits may be to individual facilities or “general” permits to a large number of similar facilities.

c. Procedural Issues

· Steps to the issuance of an NPDES permit by the EPA:

1. A draft permit is prepared.

2. A public meeting on the draft may be called in some cases.

3. A final permit is issued.

If the permittee or other citizen objects to the final permit, an administrative hearing may be called (mini-trial before an ALJ).  The decision may be appealed to the Administrator of the EPA.  Following the appeal, the permit is final for purposes of judicial review.

    d.   Effect of Permit – Permit Shield

CWA 402(k) provides that compliance with an NPDES permit is “deemed compliance” with virtually all of the requirements of the act…PERMIT SHIELD.

Compare with CAA 504(f)!
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B.
TECHNOLOGY-BASED LIMITS 

· All industrial point sources must meet technology-based limits. 

· These limits are usually national limitations, promulgated by EPA, that are established for specific industrial categories. 

· They are based on EPA's assessment of the cost and availability of pollution control technology.

· If EPA has not promulgated national limits, permit writers may develop limits on a case-by-case basis.

The standards must be reviewed by the EPA every 5 years (CWA 301(d)).

Sources Covered:
· Existing Sources

· Existing sources of pollution, other than municipal sewage treatment plants (called “publicly owned treatment works” or “POTWs”), are subject to technology-based limitations…BPT, BCT, BAT limits.

· Based  on technology that can be added to the “end of the pipe” rather than controls that require modification of the industrial process itself.

· New Sources

· New sources of pollution, other than POWTs, are subject to different and more stringent technology-based requirements (NSPS, BADT).  The limits are more stringent because newly constructed facilities can design pollution control into their process itself.

· A “new source” is a facility that commences construction AFTER EPA proposes a new source performance standard (in accordance  with CWA 306(a)(2)).

· EPA takes the position that a facility is not a new source unless construction is commenced after the PROMULGATION of the standard.

· Publicly Owned Treatment Works

· non-stringent, TB-based limits known as “secondary treatment”.  CWA 301(b)(1)(B).

Pollutants Covered:

Certain variances are not available from limitations that apply to toxic and conventional pollutants.  A more stringent cost test applies to certain limitations on conventional pollutants.

· Toxic Pollutants

· Based on harmful effect on the environment.

· 65 listed in CWA 307(a)(1).

· BPT, BAT and NSPS effluent limitations.

· Conventional Pollutants

· CWA 304(a)(4) listed.

· Includes non-toxic pollutants with understood environmental effects, that have been the focus of traditional water control efforts.

· Non-toxic, Non-conventional Pollutants

· All remaining pollutants.

· BPT, BAT, and NSPS limitations.

· Eligible for all variances.

Development of a National Technology-Based Standard:

· Developing TB-Limitations

· CWA 304(b) provides the guidelines for developing the TB-limitations for existing sources.

· CWA 306 gives the factors for NSPS.

· Cost and availability of the technology are factors.

· The steps include: 

1. Collection of data about the industry.

2. Determination of appropriate subcategories within the industry.

3. Identification of “options” or possible different pollution control technologies or combinations of technologies.

4. Determination of the costs to the industry of using each option.

5. Selection of the final option.

6. Promulgation of final numbers which reflect the degree of effluent reduction that could be achieved if the selected option were used by facilities within the subcategory.

· National or Case-by-Case

· When the EPA has not promulgated national numbers, the permit writer may develop individual case-by-case limits based on the permit writers “best professional judgment”…”BPJ” limits.

· Effluent limitations can be challenged when first promulgated, but not once in the NPDES permit.

· E.I. du Pont…v. Train (US SC 1977): EPA can establish binding nationally applicable effluent limitations guidelines.

The Clean Water Act establishes different types of technology-based limits. 

1.
BPT 

Best Practicable Technology ("BPT") limits were to have been met by all existing industrial sources by 1977. BPT applies to all pollutants. 

2.
BCT 

Best Conventional Technology ("BCT") limits were to have been met by all existing industrial sources by 1989. BCT limits apply only to a limited group of "conventional" pollutants. BCT limits may fall somewhere between BPT and BAT in stringency. 

3.
BAT 

Best Available Technology ("BAT") limits were to be met by existing industrial sources by 1989. BAT applies to a designated group of "toxic pollutants" and to all "non-toxic, non-conventional" pollutants. Certain variances are not available from BAT that is set for toxic pollutants. They are the most stringent technology-based limit that apply to existing sources. 

4.
NSPS 

New Source Performance Standards ("NSPS") must be met by new sources and they apply to all pollutants. New sources generally are sources that are constructed after promulgation of NSPS by EPA. 

5.
Secondary Treatment 

Municipal sewage treatment plants (called Publicly Owned Treatment Works or "POTWs") are subject to a minimum technology-based limit called secondary treatment.



Issues in Developing Technology-Based Limits:

1. Role of Costs

· Considered in lights of the industry as a whole and not to individual sources.
· BPT: EPA must compare the costs of pollution reduction with the benefits of pollution reduction.   CWA 304(b)(1)(B).
· BAT:EPA must consider costs.  CWA 304(b)(2)(B).
· BPT limits are generally less stringent and less costly than BAT limits.
· BCT: For conventional pollutants, EPA must 1) compare the reasonableness of the relationship of the costs of pollution reduction with the effluent reduction benefits derived AND 2) compare the costs and levels of reduction by industry with the levels by POWTs.   CWA 304 (b)(4)(B).
· In American Paper Institute v. U.S. EPA (4th Circ. 1981): 304(b)(4)(B) requires the EPA to use both a “cost effectiveness test” and a POTW cost comparison test in setting BCT limits.
· BCT is generally set at the most stringent level between BPT and BAT that is not so costly that it exceeds either of the two cost tests.
2. Role of Benefits

· Environmental benefits are measured in relation to the total pounds of pollutants that will be removed if an effluent limitation is promulgated.
3. Technology Transfer

· In some cases, no sources within an industry are using the most modern or most effective pollution control technology.  In that case, EPA may identify technologies used in other, similar industries and “transfer” that technology.   EPA is required to explain why that technology will be effective in the industry to which it is transferred.
· EPA sometimes selects unproven technologies.  It must justify its conclusion that these technologies will work.
4. Stringency

· BPT is based on the “average of the best” performers within an industry. 
· BAT and NSPS represent the “best of the best”.
6.
Variances from Technology-Based Limits 

There are several variances from technology-based limits for existing sources. These include, among several others, 

1) the "fundamentally different factors" ("FDF") variance,

· If a source can demonstrate that it is fundamentally different from a typical plant, it may be eligible for a “fundamental different factors” or ”FDF” variance.

· The facility must be different with respect to the factors that were relevant in establishing the effluent guideline originally.

· The result is a site-specific effluent limitation written by the permit writer.

· The variance is less than that provided for case-by-case effluent guidelines.

· Not available based on cost inability.

· CWA 301(n) states that the FDF variance is available from BAT and BCT limits.

2) the "cost" variance in section 301(c),

· CWA 301(c).
· Variance from BAT limits based on a demonstration that the national number is beyond its economic capability.

· Limited because only for non-toxic, non-conventional pollutants.

3) a water quality variance in section 301(g), and 

· CWA 301(g).

· Variance from BAT limits (only) based on a demonstration that less stringent limits will not interfere with certain acceptable water quality conditions. 

4) a "thermal" variance in section 316. 

· CWA 316.

· Variance from TB limits on heat.

· Important to power plants which discharge heated water to cool their facilities.

5) variances for toxic pollutants
· CWA 301(l) prohibits modification of limits that apply to the 65 toxic pollutants.  The only exception is the FDF variance.

· Chemical Manufacturers Ass’n v. NRDC (US SC 1985): FDF variance allowed for toxic pollutants.  Codified in 1987 under CWA 301(n). 

6) POTW coastal discharge variance

· CWA 301(h).

· Some POTWs that discharge into the ocean get a variance from the requirement to use “secondary treatment”.

Additionally, persons who violated technology-based limits in their NPDES permit may, in some cases, assert an "upset" defense if they can show that the violation of their permit occurred for reasons beyond their reasonable control. 

· The rationale behind the defense is that EPA’s own statistical data shows that for a small percentage of time, even the best operated equipment will exceed the TB limits.  To penalize a facility for not complying 100% of the time violates the CWA.

· All federally-issued NPDES permits must contain the defense in a provision.

· To assert the defense, the facility must show:

· the technology is installed properly

· the technology was properly operated

· the violation was for reasons beyond its reasonable control and that it notified the government within 24 hours of the upset.

· The defense is rarely successful.

· Not available for water-quality standards-based limits.

· No need to include them in state-issued permits. 
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C.
WATER QUALITY STANDARDS-BASED LIMITS 

States are required to establish "Water Quality Standards" for all bodies of water within the state. CWA 303.

Though adopted by the states, they must be reviewed and approved by the EPA.  CWA 303(c)(3).

Water quality standards include 1) a designated use, 2) criteria and 3) an antidegradation requirement. NPDES permits must contain limits that are stringent enough to ensure that the water quality standards are not violated (CWA 301(b)(1)(C)). The limits are only included if necessary based on an assessment of the environmental effect of the discharge.

Developing water quality standards and translating them into specific effluent limits involves a number of complex steps.

1. Elements of Water Quality Standards

a. Designated Uses
· Must be specified by the state for each body of water in the state.  CWA 303(c)(2)(A).

· May include such things as “public drinking water supply” or “warm water fishery”.

(1) Fishable/Swimmable Whenever Attainable

· Whenever attainable, states must set water at a level that will protect aquatic life and allow recreation in an on the water.  These are s-called “fishable/swimmable” waters.

·  This goal is contained in the “fishable/swimmable” goal in CWA 101(a)(2), and EPA claims that it may require states to meet this goal.

(2) Downgrading

· EPA regulations provide that states can set designated uses at less than “fishable/swimmable” if the state can demonstrate that the use is not attainable.  This reduction is called downgrading.

· To downgrade, a designated use, a state must demonstrate that the existing designated use is not attainable because of either natural environmental conditions or because imposing water quality standards-based limits beyond BAT will cause “widespread adverse social and economic impacts”.
b.  Criteria

“Criteria” are generally lists of maximum concentrations of pollutants that may exist in the water body while still preserving the designated use.  CWA 303(c)(2)(A).  

~ In 1997, Congress amended section 303(c)(2) to require states to adopt criteria for toxic pollutants.  CWA 303(c)(2)(B).

~ Criteria can be expressed in 3 ways:

(1) Numerical –Example: No more than 10 micrograms per liter of cyanide in the water.  CWA 303(c)(2)(B): Requires that criteria for toxic pollutants be numerical where possible.

(2) Bioassay – A test of the effect of the discharge on aquatic organisms.  CWA 303(c)(2)(B).  A typical bioassay tests is the LC50 (“Lethal Concentration – 50%).  The LC50 identifies the concentration of the discharge that will kill 50% of test organisms within a certain period of time.  A bioassay based criteria may state that a discharge may not exceed some fraction of its LC50.

(3) Narrative – A criteria may be narrative.  All states have some form of criterion that prohibits “the discharge of toxic pollutants in toxic amounts.”  Translating narrative criteria into specific limits in an NPDES permit is somewhat controversial.

· National Criteria Guidance: EPA’s recommended criteria values for pollutants.  CWA 304(a)(1).  EPA does not require the states to use the criteria, but it does require states to justify why they are using different values.

c.  Antidegradation

A provision that includes a requirement that existing designated uses that are being met must be maintained and that streams having water quality better than “fishable/swimmable” (“high quality waters”) may not be degraded unless the state, after public participation, shows economic or social justification.



2.  Implementation

Once a water quality standard has been adopted, a permit writer must still translate the standard into a specific limit in an NPDES permit.

a.  TOTAL MAXIMUM DAILY LOADS

· States are required to calculate “TMDLs” for water bodies not meeting water quality standards.  CWA 303(d)(1)(C).  The TMDL represents the total amount of each pollutant that can be discharged into the water without violating the water quality criteria.

b.  WASTE LOAD ALLOCATIONS

· The state must allocate the total load among dischargers on the water body.  This is called the “waste load allocation.”

c.  MIXING ZONES

· EPA allows states to provide for “mixing zones”.

· Area around a facility’s discharge pipe where criteria may be exceeded before the discharge is diluted by water in the stream.

· There are limits on the size of the mixing zones and the water quality conditions within the mixing zone.

d.  HOW EXPRESSED IN PERMITS

· Limitation on the quantity or concentration of pollutants that can be discharged from the source.

e.  ENFORCEMENT OF WATER QUALITY STANDARDS

· For violation of permit limitations, not for causing adverse conditions in the water body.

· It is not a violation of the federal CWA to cause pollutant levels in a stream to exceed state water quality standards.  It is a violation to exceed limits in a permit regardless of the effect of the pollution in the environment.

f.  VARIANCES FROM WATER QUALITY STANDARDS-BASED LIMITS

· No statutory variances.

· If a facility wants a less stringent permit limitation, the state must downgrade or relax the standards themselves.  There are limits on the ability to downgrade water quality standards.

3.  Toxic Hot Spots
In 1987, Congress added section 304(l) to the CWA. Section 304(l) requires states to list waters that are not meeting water quality standards and to identify sources that are contributing to the problem.

· Specifically for TOXIC POLLUTANTS – known as “toxic hot spots”.

· Individual control strategies must be developed for each identified source that contain restrictions to ensure that water quality standards are met. The ICS consists of the NPDES permit for facilities identifies on the 304(l) list.
4.  Interstate Pollution
a. Clean Water Act: CWA 301(b)(1)(C) requires the NPDES permit contain effluent limitations necessary to comply with the applicable state water quality standards.  Pursuant to EPA regulations, an NPDES permit may not be issued if it cannot ensure compliance with water quality standards of ALL affected states.  Dischargers in one state are subject to more stringent limits if their discharge will cause a violation of the water quality standards of a downstream state.

b.  Common Law: State common law for nuisance claiming interstate pollution.  The common law of the state in which the discharge originates, rather than the common law of the affected downstream state, will govern the nuisance action.

D.
PRETREATMENT PROGRAM 

Sources that discharge their wastes into sewers connected to municipal sewage treatment plants (called Publicly Owned Treatment Works or "POTWs") are subject to the pretreatment program in section 307(b). Under the pretreatment program, indirect dischargers must meet 1) technology-based "categorical" pretreatment limits or 2) a "general prohibition" that prohibits discharges that cause a POTW to violate its NPDES permit or that cause the sewage sludge generated at the POTW to violate EPA sewage sludge standards. Indirect dischargers are not required to have an NPDES permit. 

For Further Discussion, See pp. 89-90

E.
JUDICIAL REVIEW 

Under section 509(b), citizens may seek judicial review of certain enumerated actions of EPA. Judicial review is in the federal courts of appeal, and review must be sought within 120 days of the EPA action. Under section 505, citizens may bring action against EPA in federal district court when EPA has failed to perform a "non-discretionary" duty under the CWA.

For Further Discussion, See p. 91 

F.
ENFORCEMENT 

Persons who violate the CWA, including discharging without an NPDES permit or violating the conditions in a permit, are subject to civil and criminal penalties in actions brought by the government. Additionally, the CWA has a "citizen suit" provision that allows citizens to seek civil penalties and injunctive relief against persons violating the act. In Gwaltney of Smithfield v. Chesapeake Bay Foundation, the Supreme Court held that citizen suits could not be brought where the defendant's violations were "wholly past." Citizens must now allege that the defendant's violations are either ongoing or likely to be repeated. 

For Further Discussion, See pp. 91-93

CHAPTER 5 REVIEW QUESTIONS pp. 93-95

VI.
CHAPTER 6. CLEAN AIR ACT 

The Clean Air Act is composed of a number of different programs. Each of these programs may be a separate source for limitations on the emission of air pollutants.

For Further Discussion, See pp. 102-107 

A.
LIMITS ON AUTOMOBILE EMISSIONS 

EPA sets limits on the amount of certain pollutants that may be emitted by automobiles, trucks and other "mobile sources." California is the only state allowed to establish more stringent limits, but other states may require that mobile sources meet these more stringent California standards. 

For Further Discussion, See pp. 107-109

B.
NEW SOURCE PERFORMANCE STANDARDS 

Under section 111 of the CAA, the EPA promulgates limitations on the amount of air pollutants that may be emitted by new or modified stationary sources of pollutants. These "New Source Performance Standards" ("NSPS") are technology-based standards that must be met by every new source within a given industry. Establishment of NSPS under the CAA is similar to the establishment of technology-based limits in the Clean Water Act. 

1.
Newly Constructed Facilities 

Newly constructed stationary sources are subject to NSPS if the source is constructed after EPA has proposed an NSPS for the industry. 

2.
Modified Existing Facilities and the Bubble Rule 

Modified stationary sources are subject to NSPS if the modification results in the emission of any new pollutant or the increased emission of any existing pollutant. 

Section 111 defines a "stationary source" as any "building, structure, or facility" that may emit pollutants. The NSPS might classify individual pieces of equipment within the facility as a source. In that case, any change in equipment could subject the facility to NSPS requirements. Alternatively, NSPS might treat the entire facility, rather than each piece of equipment, as the source. This is known as a "bubble" rule because the entire facility is treated as if it were under a giant bubble with only one smokestack. If EPA uses a "bubble" rule, a modified source may avoid being subject to NSPS if the facility, although increasing its emissions in one part of the facility, decreases them in another such that there is no net increase in pollutants. This is known as "netting out." 

In setting NSPS, EPA generally uses a dual definition which classifies both the entire facility and individual equipment as a source. 

For Further Discussion, See pp. 109-111

C.
NATIONAL AMBIENT AIR QUALITY STANDARDS 

EPA must publish "criteria documents" for pollutants that satisfy certain conditions specified in section 108(a). Under section 109, EPA must establish National Ambient Air Quality Standards ("NAAQS") for every pollutant that has been designated a "criteria" pollutant. 

EPA has promulgated National Ambient Air Quality Standards for six air pollutants: ozone, particulates, sulfur oxides, carbon monoxide, nitrogen oxides and lead. EPA has not added a new pollutant to this list since 1978. 

There are two types of NAAQS specified in section 109 of the CAA. Primary NAAQS are set at a level which, allowing an ample margin of safety, are requisite to protect human health and the environment. Secondary NAAQS are set at a level that is adequate to protect public welfare. Both primary and secondary NAAQS specify the maximum concentrations of these pollutants that can be present in the air. 

Promulgation of a primary NAAQS triggers the states' obligation to prepare a State Implementation Plan ("SIP"). 

For Further Discussion, See pp. 111-113

1.
State Implementation Plans 

States are required to develop State Implementation Plans. SIPs contain a variety of provisions. Among these are sufficient limits on the emission of pollutants that ensure that the air quality does not violate NAAQS. 

SIPs must be submitted to EPA for review and approval. If a state SIP does not meet the requirements of the CAA, EPA can reject the SIP and publish its own Federal Implementation Plan ("FIP"). Additionally, EPA has several sanctions available that it can impose on states that fail to submit an approveable SIP. 

When EPA approves a SIP, it promulgates the SIP as a federal regulation. Once approved, a SIP remains federally enforceable unless both the State and EPA approve a change. 

For Further Discussion, See pp. 113-118

2.
Non attainment Areas 

Special programs exist for those areas of the country where the air quality has not attained NAAQS. In these "non-attainment areas," the CAA requires that states adopt a number of special requirements. These include the requirement that existing stationary sources of pollution meet a limitation known as "Reasonably Available Control Technology" ("RACT"). 

Additionally, there are certain special restrictions on the construction of new or modified "major stationary sources" of air pollution. New or modified major stationary sources are required to have a permit. EPA uses a "bubble" rule in the non-attainment program, and modified sources can avoid the permit requirement if they "net out." 

In order to obtain a permit, the source must meet several conditions. The two most significant conditions are: 

a)
Offsets 

The source must "offset" its new emissions by a greater reduction of existing emissions. This results in a net reduction of pollutants in the region. 

b)
LAER 

The source must meet an emission limitation known as "Lowest Achievable Emission Rate" ("LAER"). 

For Further Discussion, See pp. 118-124

3.
Ozone Non-attainment Requirements 

In the 1990 amendments to the CAA, Congress established new requirements for areas that were non-attainment for ozone. Among other things, the CAA now classifies ozone non-attainment areas as either marginal, moderate, serious, severe, or extreme. Each of these classifications has its own date by which the NAAQS for ozone must be attained, and there are progressively more stringent requirements that apply in each of these classifications. 

For Further Discussion, See pp. 124-127

4.
Prevention of Significant Deterioration 

In areas of the country where the air quality is better than the NAAQS, the CAA establishes special programs to ensure that this air quality is maintained. This is known as the "Prevention of Significant Deterioration" ("PSD") program. The existing air quality for certain pollutants in PSD areas may be degraded by only a certain amount. Additionally, new or modified "major emitting facilities" are required to obtain a permit, and these facilities are subject to emission limitations known as "Best Available Control Technology" ("BACT"). EPA uses a "bubble" rule in the PSD program. 

For Further Discussion, See pp. 127-131

5.
Hazardous Air Pollutants 

Under section 112, EPA must promulgate national limitations on the emission of "Hazardous Air Pollutants" ("HAPs") applicable to a large number of new and existing sources. EPA must first promulgate technology-based limits on hazardous air pollutants for specific groups of industrial sources. These limits are based on "Maximum Achievable Control Technology" ("MACT"). Later, EPA is required to determine whether additional, more stringent limitations are necessary to protect human health. These limitations must be met regardless of where the source is located. 

For Further Discussion, See pp. 131-134

6.
Acid Rain and Sulfur Trading Allowances 

In 1990, Congress established a program to control acid rain. Under this program, the total amount of sulfur that may be emitted by certain sources is subject to a federal limitation. "Allowances" equal to the total allowable emissions are to be allocated among these sources. Each allowance is the right to emit one ton of sulfur each year, and these allowances will be freely saleable among sources. 

For Further Discussion, See pp. 134-137

7.
Permits 

The CAA contains a requirement that states issue permits to most sources of air pollutants. This permit should contain all of the different limitations applicable to the source. 

For Further Discussion, See pp. 137-140

8.
Other Programs 

The CAA also contains a number of specific programs relating to the control of interstate and international pollution, and depletion of stratospheric ozone by chlorofluorocarbons. 

For Further Discussion, See pp. 140-143
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VII.
CHAPTER 7. RESOURCE CONSERVATION AND RECOVERY ACT 

The Resource Conservation and Recovery Act is the primary federal statute regulating the management of hazardous waste. Subtitle C of RCRA contains most of the statutory provisions relating to hazardous waste. Subtitle D contains some limited regulation of non-hazardous, solid waste. 

For Further Discussion, See pp. 148-150

A.
THE HAZARDOUS WASTE REGULATORY SYSTEM 

Subtitle C, the hazardous waste provisions of RCRA, contains separate requirements applicable to generators, transporters and "treatment, storage, and disposal facilities." ("TSDFs"). Subtitle C has two major mechanisms for ensuring the proper disposal of hazardous waste. 

For Further Discussion, See p. 150

1.
Manifest 

A manifest must accompany all shipments of hazardous waste. The manifest is prepared and signed by the generator, and then signed by the transporter and disposal site. If the generator does not receive a signed copy of the manifest from the disposal site within 45 days, the generator must notify EPA. This is intended to ensure that the transporter does not illegally dispose of the waste. 

For Further Discussion, See p. 150

2.
TSDF Permits 

All facilities that "treat, store or dispose" of hazardous waste must have a RCRA permit. Facilities must meet certain stringent conditions before they may receive a permit. 

For Further Discussion, See p. 151

B.
DEFINITION OF HAZARDOUS WASTE 

Only hazardous wastes are subject to the Subtitle C regulatory program. To determine if a material is a hazardous waste, a generator must 1) determine if it is a solid waste, and 2) determine if the solid waste meets the regulatory definition of hazardous waste. 

1.
Definition of Solid Waste 

Under EPA regulations, a material is a solid waste if it is 1) abandoned, 2) recycled, or 3) classified by EPA as inherently waste-like. EPA has promulgated a complex regulation that defines which materials are wastes when recycled. 

For Further Discussion, See p. 151-153

2.
Definition of Hazardous Waste 

A material that meets the definition of solid waste is classified as a hazardous waste if 1) it is a "listed" waste or 2) it is a characteristic waste. A listed hazardous waste is waste that is on specific lists of hazardous wastes promulgated by EPA. A characteristic hazardous waste is a waste that exhibits any one of four characteristics ignitability, reactivity, corrosivity, or toxicity. 

For Further Discussion, See pp. 153-154

3.
Mixture, Derived-From and Contained-In Rules 

EPA has also published rules that determine whether mixtures of hazardous and non-hazardous waste are classified as hazardous (the mixture rule), whether residues from the treatment of hazardous waste are classified as hazardous (the derived-from rule) and whether groundwater and soil contaminated with hazardous waste are classified as hazardous (the contained-in interpretation). 

For Further Discussion and Example, See pp. 154-155

C.
GENERATOR REQUIREMENTS 

Generators of hazardous waste do not need to obtain a permit, but, among other things, they must 1) determine whether they have generated hazardous waste, 2) obtain an EPA I.D. number, 3) properly prepare and transport hazardous wastes for off-site disposal or treatment using a manifest, and 4) store hazardous wastes on site for no more than 90 days in most cases. Facilities that generate less than 100 kilograms of hazardous waste per month are called "conditionally exempt small quantity generators" and are largely exempt from Subtitle C requirements. 

For Further Discussion, See pp. 155-156

D.
TRANSPORTER REQUIREMENTS 

Transporters of hazardous waste do not need to obtain a permit, but, among other things, they must 1) obtain an EPA I.D. number, 2) only transport properly packaged and labelled hazardous waste that has a manifest, 3) and deliver the hazardous waste only to a permitted TSDF identified on the manifest. 

For Further Discussion, See pp. 156-157

E.
TREATMENT, STORAGE AND DISPOSAL FACILITIES 

Facilities that treat, store or dispose of hazardous waste must obtain a RCRA permit. The permits are issued either by EPA or states with approved permit programs. 

To obtain a permit, a TSDF must meet certain conditions including 1) minimum technical standards (such as liners for landfills or proper equipment for incinerators), 2) groundwater monitoring requirements for landfills, 3) financial responsibility requirements, 4) plans to close and maintain the site after closure. Facilities that are subject to permit requirements can also be required to undertake "corrective action" to cleanup areas on-site containing hazardous waste or constituents. 

For Further Discussion, See pp. 157-158

F.
LAND BAN 

RCRA prohibits the land disposal of hazardous waste unless 1) the government has determined that there will be "no migration" of hazardous wastes from the land disposal facility or 2) the hazardous waste has been treated to meet technology-based cleanup levels (called "BDAT"). 

For Further Discussion, See pp. 158-160

G.
REGULATION OF NON-HAZARDOUS SOLID WASTES 

Subtitle D contains limited regulation of non-hazardous solid waste. Solid wastes can only be disposed of in "sanitary landfills" and EPA has promulgated criteria defining what constitutes a sanitary landfill. These criteria are particularly stringent for municipal solid waste landfills. 

For Further Discussion, See p. 160

H.
ENFORCEMENT 

RCRA allows enforcement actions for violation of its requirements both by the government and by citizens. Section 7002 (citizens) and section 7003 (government) also authorize actions against certain persons causing or contributing to an "imminent and substantial endangerment" from solid or hazardous waste. 

For Further Discussion, See pp. 161-162
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VIII.
CHAPTER 8. COMPREHENSIVE ENVIRONMENTAL RESPONSE, 


COMPENSATION AND LIABILITY ACT 

The Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA" or "Superfund") has provisions designed to ensure the cleanup of releases of hazardous substances. It is retroactive since it applies to hazardous substances that were disposed of prior to its adoption in 1980. 

For Further Discussion, See pp. 168-170

A.
APPLICABILITY TO HAZARDOUS SUBSTANCES 

Most of the provisions of CERCLA apply to "hazardous substances." The statute defines hazardous substances by reference to other environmental statutes. Hazardous substances include, for example, substances that have been designated as toxic pollutants under the Clean Water Act, hazardous wastes under the Resource Conservation and Recovery Act and hazardous air pollutants under the Clean Air Act. It is important to note that a material may be a hazardous substance even if it is not a hazardous waste under the Resource Conservation and Recovery Act. CERCLA does exclude petroleum, including crude oil and gasoline, from the definition of hazardous substances. 

For Further Discussion, See pp. 170-171

B.
NOTIFICATION OF RELEASE OF HAZARDOUS SUBSTANCES 

CERCLA requires that the person in charge of a facility notify the government if the person "knows" of a release of a "reportable quantity" of a hazardous substance. 

For Further Discussion, See p. 171

C.
OPTIONS FOR PROMOTING THE CLEAN UP OF HAZARDOUS SUBSTANCES 

The government has two basic options to cleanup releases (or threats of release) of hazardous substances. First, EPA may cleanup the hazardous substances using money from the Hazardous Substances Trust Fund (known as Superfund). EPA may then sue a defined group of "potentially responsible parties" ("PRPs") under section 107(a)(4)(A) to recover its expenses. Second, EPA can issue an order to persons, generally PRPs, compelling them to cleanup the hazardous substances. Persons who receive a cleanup order may not obtain "pre-enforcement review." 

Private parties, including PRPs, who cleanup hazardous substances can sue PRPs to recover an equitable portion of their cleanup costs. Private parties can bring a private party cost recovery action under section 107(a)(4)(B) or sue for contribution under section 113(f). Under CERCLA, private parties cannot get a court order to compel someone else to cleanup hazardous substances. 

For Further Discussion, See pp. 172-174

D.
LIABILITY PROVISIONS 

"Potentially Responsible Parties" are liable to the government or private parties for costs of cleaning up a facility if there was a release (or threat of release) of hazardous substances from a facility. 

The group of PRPs is defined in section 107(a) and includes 1) the current owner or operator of a facility, 2) the persons who owned or operated the facility at the time of disposal of hazardous substances, 3) the persons who "arranged for disposal" of hazardous substances at the facility, and 4) persons who transported the hazardous substances to the facility if they selected the site. 

Under CERCLA, PRPs are strictly liable for cleanup costs. This means that they are liable even if they were not negligent or if they legally disposed of hazardous substances. PRPs are also "jointly and severally" liable. This means that they are generally liable for 100% of the cost of cleanup regardless of their share of hazardous substances at the site. 

In private cost recovery or contribution actions and in settlement with the government, PRPs may be able to allocate the cleanup costs. Typically, allocation is based on the percentage of hazardous substances that the PRP contributed to the site. 

For Further Discussion and Examples, See pp. 174-179

E.
DEFENSES TO LIABILITY 

There are only three statutory defenses to liability under CERCLA. These are 1) act of God, 2) act of war, or 3) acts of third parties. To assert a third party defense, the PRP must prove that the release was caused by a third party, that the PRP did not have a direct or indirect contractual relationship with the third party, and the PRP took steps to prevent foreseeable acts of third parties. 

The "innocent landowner" defense arises from the definition of "contractual relationship." Landowners can assert the defense if they purchased property without knowledge of the existence of hazardous substances and if they undertook "appropriate inquiry" at the time they purchased the property. 

Parties cannot, by contract, avoid CERCLA liability. They can, however, enter contracts in which a person agrees to indemnify them if they incur CERCLA liability. Such contracts are common in sales of property. 

For Further Discussion, See pp. 180-183

F.
ELEMENTS OF A COST RECOVERY CLAIM 

In order for the government or a private party to recover their costs under section 107(a)(4), they must prove that 1) there was a release or threat of release of a hazardous substance from a facility, 2) the defendant is a PRP, 3) the plaintiff has incurred some costs prior to bringing the action, and 4) the costs were incurred in a manner that is consistent with the "National Contingency Plan." 

For Further Discussion, See p. 183

G.
EXTENT OF CLEANUP HOW CLEAN IS CLEAN 

CERCLA contains some provisions defining how clean a site must be made when hazardous substances are removed. Additionally, EPA has promulgated the "National Contingency Plan" ("NCP") which contains substantive and procedural requirements for cleaning up hazardous substances under CERCLA. EPA has published the "National Priorities List" ("NPL") that contains the list of the worst sites in the country. EPA has regulations that limit its ability to undertake long-term cleanups at a site that is not on the NPL. 

In general, CERCLA cleanups must meet "Applicable or Relevant and Appropriate Requirements" ("ARARs"). ARARs are standards found in other environmental statutes. Additionally, cleanups standards may be based on risk assessments and, in some cases, state law. 

The NCP contains procedural requirements, including public participation requirements, that apply when determining a proper level of cleanup. 

For Further Discussion, See pp. 184-186

H.
SETTLEMENT OF CERCLA CLAIMS 

The government frequently enters into settlement agreements with PRPs in which the PRPs agree to undertake the cleanup and the government agrees to 1) require a PRP to pay for only its allocated share of the cleanup, 2) give some release to the PRPs for liability for future costs and 3) give protection from contribution claims by non-settling PRPs. Most government settlement agreements must be approved by a court. 

For Further Discussion, See pp. 186-188
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