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EVIDENCE
Relevance:

1. 
evidence is relevant if it tends to prove or disprove a fact that is of consequence to the outcome of the case

Reasons for Excluding Relevant Evidence:

1. 
Accuracy – probative value outweighed by countervailing factors: danger of unfair prejudice, confusion of issues, misleading jury, consideration of undue delay, waste of time, etc.

a. 
Specific rules – e.g., liability insurance, character evidence

b. 
General rule – ad hoc balancing: is probative value substantially outweighed by danger of unfair prejudice, confusion, etc.

c. 
 REMEMBER – surprise is the least likely ground for exclusion of relevant evidence

2. 
Public policy – e.g., privileges, subsequent remedial measures

Recurring Relevance Problems – Liability Insurance:

Inadmissible – to prove the insured was NEGLIGENT or ACTED WRONGFULLY

Admissible – for other purposes, e.g. OWNERSHIP, CONTROL, IMPEACHMENT

ALWAYS Ask yourself: “What is the Evidence Being Offered to Prove?”

Recurring Relevance Problems – Subsequent Remedial Measures:


Precautionary measures taken after accident has occurred.  E.g., REPAIRS, DESIGN, CHANGES, POLICY CHANGES

1. 
Federal Rules of Evidence:

a. 
Inadmissible – to prove NELIGENCE, CULPABLE CONDUCT, PRODUCT DEFECT, NEED FOR WARNING

b. 
Admissible – for other purposes, e.g. OWNERSHIP, FEASIBILITY, IF EITHER IS CONTROVERTED, REBUT CLAIMS OF PRODUCT SAFETY

c. 
PUBLIC POLICY RATIONALE: We don’t want to discourage people from taking such precautions.

2. 
Limiting Instructions:

a. 
When evidence is admissible to prove one thing, but not another OR when evidence is admissible against one party, but not another

3. 
Texas Rules of Evidence:

a. 
General Rule:

i. 
Inadmissible – to prove NEGLIGENCE OR CULPABLE CONDUCT

ii. 
Admissible – for other purposes, e.g. OWNERSHIP, FEASIBILITY, IF EITHER IS CONTROVERTED, REBUT CLAIMS OF PRODUCT SAFETY

iii. 
BUT: TWO ways in which Texas Rules differ from Federal Rules

(1) 
evidence of any subsequent remedial measure is admissible in a PRODUCTS LIABILITY case based on STRICT LIABILITY; and

(2) 
WRITTEN NOTIFICATION BY A MANUFACTURER OF ANY DEFECT in a product produced by the manufacturer is admissible to prove the defect existed

Recurring Relevance Problems – Settlement Offers – Civil Cases:

Offers to settle/settlements of civil suits:

1. 
Inadmissible – to prove LIABILITY FOR/INVALIDITY OF a claim or amount of damages

2. 
Admissible – for other purposes, e.g., BIAS, INTEREST

3. 
Public Policy: to encourage settlements

Applies:

1. 
where offer is made and rejected; and the rejecting party then seeks to introduce the offer to prove the offering party’s case is weak

2. 
where offer is made and accepted; and a third party later seeks t introduce the settlement against the settling party in a subsequent case

NOTE:

1. 
statements of liability made in connection with offers to settle of settlements are inadmissible

2. 
must be dispute as to either liability or amount of damages

a. 
offer to settle based on avoiding cost of litigation is not a protected settlement offer – no dispute

3. 
evidence is admissible if offered to prove something other than liability for/invalidity of claim or amount of damages

a. 
a settlement offer is admissible to show a party is biased

4. 
Statements made before a lawsuit is filed of threatened are not protected settlement offers

Recurring Relevance Problems – Settlement Offers – Criminal Cases: tc "Recurring Relevance Problems – Settlement Offers – Criminal Cases\: " \l 5
Inadmissible:

1. 
offer to plead guilty or nolo contendere;

2. 
plea of nolo contendere

3. 
plea of guilty if subsequently withdrawn – before the judge find the defendant guilty

4. 
statements made in the course of plea negotiations

Note:   plea of guilty not withdrawn is admissible

Recurring Relevance Problems – Offer to Pay Medical Expenses: tc "Recurring Relevance Problems – Offer to Pay Medical Expenses\: " \l 5
Offers not made in effort to settle a claim:

1. 
inadmissible – offers to pay/payment of another’s medical expenses to prove liability

2. 
admissible – admissions made in connection with such offers

Recurring Relevance Problems – Similar Happenings: tc "Recurring Relevance Problems – Similar Happenings\: " \l 5
3. 
evidence involving OTHER EVENTS OR TRANSACTIONS between the parties OR INVOLVING ANOTHER PARTY similarly situated – offered as proof as to the event or transaction in question

4. 
ordinarily inadmissible because the probative value is substantially outweighed by countervailing considerations (especially the danger of confusion of issues and misleading the jury)

5. 
BUT:   certain times when courts admit similar happenings evidence (HICCUPS)

(1) 
Habit

i. 
Repeated response to particular, specific set of circumstances (i.e. must be the same stop sign)

ii. 
More than a couple of occasions

iii. 
“automatically, invariably, routinely, always”

iv. 
business routine – routine practice of business/organization admissible

(1) 
Intent

i. 
e.g., statistical evidence in sex discrimination case

(1) 
Causation

i. 
Other happening evidence is admissible to show causation

(1) 
Custom

i. 
Industrial custom – actions of other person/companies in the same industry relevant, but not conclusive

ii. 
Must be the same type of business under the same circumstances

(1) 
Prior accidents or claims

i. 
defendant wants to show

(1) 
Previously field numerous tort actions – not admissible alone

(2) 
History of filing fraudulent claims – admissible to show validity of claim

(3) 
Prior claims for similar injuries – admissible to show prior injury and not resulting from this action

ii. 
incidents involving third persons

(1) 
 requirement of substantial similarity – if you can show that the other accident occurred under substantially similar circumstances, it can be offered to show:

(2) 
that the condition to which you were exposed existed

(3) 
notice that the facility where the accident took place was on notice of the dangerous condition

(4) 
the dangerous condition was the cause of your present injury

(1) 
Sales of similar property

i. 
sales of comparable property to prove value (within same time period)

Recurring Relevance – Character tc "Recurring Relevance – Character " \l 5
1. 
What is the evidence being offered to prove?- character as an element of a claim or defense OR conformity?

2. 
If offered to prove conformity, do any exceptions apply?

3. 
What method of proving character is being used? Is it allowed?

FOR WHAT PURPOSE might evidence of character be offered (in theory)?
1. 
General Rule: 

a. 
evidence of a person’s character offered when that person’s character is itself an ELEMENT of the claim of defense is admissible

i. 
Defamation, negligent hiring or entrustment

ii. 
May be proved by:

(1) 
Specific acts of the person

(2) 
Reputation testimony

(3) 
Opinion testimony

b. 
Evidence of a person’s character offered TO SHOW conformity, i.e. to prove that the person acted in conformity with his character on the occasion in question is inadmissible because overly prejudicial

2. 
Exceptions to the general rule:

a. 
Two exceptions, applicable in CRIMINAL CASES (both FRE and TRE)

1. 
First exception - Criminal defendant may place his/her character in issue

(a) 
Pertinent trait only

(b) 
By reputation or opinion evidence

(c) 
Prosecution may rebut

(i) 
By calling their own reputation or opinion witnesses as to D’s character (in rebuttal)

(ii) 
By cross-examining D’s witnesses with “Have you heard” or “Did you know” questions

1) 
must relate to the pertinent character trait

2) 
prosecutor must have a good faith belief that the incident occurred before asking the question

3) 
extrinsic evidence of these other acts are not admissible

1. 
Second exceptions - Criminal defendant may offer evidence of victim’s character

(a) 
typically, self-defense case – to show Victim was the aggressor

(b) 
may prove by reputation or opinion evidence – not specific acts

(i) 
if the D actually knew of these specific acts at the time the incident occurred, admissible to show that D acted reasonably at the time of the event

(c) 
prosecution rebuttal: proof of Victim’s good character

(2) 
Alleged Victims of Sexual Misconduct

(3) 
Under the FRE, in any case – civil or criminal – involving an allegation of sexual misconduct, the following evidence is ordinarily inadmissible:
(a) 
Evidence that the alleged victim engaged in other sexual behavior; and
(b) 
Evidence bearing on the alleged victim’s sexual predisposition
(i) 
exceptions in criminal cases:

1) 
evidence of specific instances of sexual behavior by the alleged victim, offered to prove that someone other than the accused was the source of semen, injury, etc.
2) 
evidence of specific instances of sexual behavior or between the alleged victim and the accused offered by the prosecution, or by the defense to prove consent
3) 
where exclusion would violate the accused’s constitutional rights
(ii) 
Exception in civil cases:

1) 
Where evidence is otherwise admissible (e.g. not inadmissible hearsay) and probative value substantially outweighs danger of harm to any victim and unfair prejudice to any party
(4) 
Character Evidence and the Texas Rules of Evidence:

(5) 
General rule (which excludes character evidence to prove conformity) same as Federal rule
(6) 
The two exceptions (criminal defendant mauy (1) place character in issue, (2) prove Victim’s character) have not civil analogs under the federal rule.   That is, in federal court, civil defendants may not place their character in issue or offer proof of Victim’s character.   In contrast, Texas has exceptions for both criminal and civil defendants
(a) 
Texas civil rule:
1. 
Civil defendant accused of conduct involving moral turpitude may introduce evidence of good character

2. 
Civil action for assault – evidence of victim’s violent character may be introduced

3.   Third Exception (to rule against admitting character evidence in criminal cases): Federal Rule: Defendant’s Character in sexual Assault and Child Molestation Cases

i. 
federal rules 413-415 provide special rules regarding character evidence ina criminal case in which the defendant is charge with sexual assault or child molestation or in a civil case in which a damage claim is predicated on the commission of a sexual assault o act of child molestation.   In such cases, evidence that the defendant has committed other such offenses is admissible for its bearing on any relevant matter, including the defendant’s character to prove conformity

Recurring Relevance Problems tc "Recurring Relevance Problems " \l 5
Use of other bad acts, crimes (“extrinsic offenses”) by defendant to prove something other than character” “MIMIC”

2. 
Motive, Intent, Mistake of absence of, Identity, Common plan

3. 
Conditional Relevancy Standard – prosecution must only produce sufficient evidence so that a reasonable juror could find D committed the other crime or bad act

a. 
Even if it look like other crimes evidence is being introduced by the prosecution in its case-in-chief, ask yourself whether it is being offered to prove something other than the defendant’s bad character (motive, intent, etc.)

Authentication tc "Authentication " \l 5
b. 
real and demonstrative evidence

c. 
real evidence – tangible objects that actually played a role in the matter in issue

d. 
demonstrative evidence – tanible objects used for demonstrative purposes

4. 
photographs, sketches, models:

a. 
all that is needed to authenticate a photograph is the testimony of any person familiar with the scene or object depicted to the effect that the photo is a fair and accurate representation of the scene or object at the relevant time

5. 
real evidence – weapon, contraband

a. 
personal knowledge (murder weapon – stiletto)

b. 
chain of custody (drugs – everyone who has handled it)

i. 
substantial compliance with chain of custody is sufficient

ii. 
the weight of compliance goes to jury

6. 
real evidence – documents – generally

a. 
personal knowledge

b. 
circumstantial evidence

i. 
if it can be shown that only one person knows the contents of a document

7. 
real evidence – documents – particular rules

a. 
handwriting

i. 
lay witness familiar with handwriting

(1) 
i.e. secretary i.d.’s boss’ handwriting

ii. 
expert comparison with exemplar

iii. 
trier of fact comparison with exemplar

b. 
ancient documents

i. 
document is at least 20 years ole

ii. 
document’s condition is such that it is free from suspicion as to authenticity; and

iii. 
document was found where likely to be kept

c. 
reply letter doctrine

i. 
contents of letter indicate that:

(1) 
it was written in response to a communication sent to the claimed author; and

(2) 
it is unlikely that anyone other than the claimed author wrote the response

8. 
authentication of voices – recognized

a. 
must be sufficient – previously heard the voice from a line-up

9. 
authentication of voices – unrecognized

a. 
call was made to the number assigned to the person/business; and

b. 
(for a person) the person identified self; or

c. 
(for a business) conversation related to the business

10. 
self-authentication

a. 
certain writings require no sponsor.  There is no need to present any evidence to establish that they are what they purport to be.   These are said to be “self-authenticating” [CONTRAC]

i. 
Certified copies of public records

ii. 
Official publication of public agencies

iii. 
Newspapers and periodicals

iv. 
Trade inscriptions and labels

v. 
Acknowledged documents – i.e. notarized document

vi. 
Commercial paper and related documents –i.e. signatures on negotiable instruments, bills of lading

11. 
self-authentication of business records under Texas Rules

a. 
business records in Texas may be Sel-authenticating – ARON:

i. 
Affidavit made by custodian or other person capable of testifying hta tht erecord qualifies for the business records exception;

ii. 
Requirements of busness record exception met;

iii. 
Original or exact duplicate of record is attached; and

iv. 
Notice – by filing this with clerk at least 14 days prior to trial and giving prompt notice to other parties

12. 
experiments

a. 
in-court: admissible if conditions are substantiall similar to event being replicated and probative value not substantially outweighed by danger of unfair prejudice, confusion of issues, waste of time, etc.

b. 
out-of-court: same criteria as above – in addition, if a party wises to introduce a video of the experiment, it will have to present testimony that the video is a fair and accurate representation of the experiment as conducted

Best Evidence Rule:

13. 
when a party seeks to prove the contents of the writing, the party must produce the original of the writing unless one of several exceptions applies (below)

14. 
proving contents of a writing – the 3 typical situations

a. 
the writing itself has legal significance – K, will, deed

b. 
the writing is offered in evidence to prove what it says – must be the original, not a copy

c. 
a witness’s knowledge of a matter comes from the document – document is best evidence

i. 
“writing” is defined broadly and includes photographs, x-rays, sound recordings, and data that are electronically or magnetically recorded 

ii. 
“original” includes

(1) 
a counterpart of the original intended to have the same effect as the original;

(2) 
any negative or print from a negative;

(3) 
any computer print-out

iii. 
“duplicate” is an exact copy of the original made by some mechanical process – e.g. xerox copy, carbon copy

15. 
exceptions to the rule

a. 
the following may be used in place of originals:

i. 
duplicates if the authenticity of the original is not disputed

ii. 
copies of public records if certified as correct by the custodian or testified as correct by someone who has compared the original and the copy

iii. 
summaries of voluminous records if the originals are made available to the opponent for inspection or copying

b. 
any evidence (a copy, oral testimony) may be used in place of an original if:

i. 
collateral

ii. 
original not produced through not fault of proponent

(1) 
not inadvertently lost or destroyed

(2) 
opponent has possession of the original of the document and is on notice that it will be the subject of proof

(3)the document is outside the jurisdiction and cannot be obtained through legal processHearsay

16. 
“a statement other that one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”

a. 
Statement: may be oral, written, or conduct intended as a substitute for words- by a person

b. 
Declarant: the person who made the out-of-court statement.   Note: a witness may also be a declarant.

c. 
Truth of the matter asserted: given what the statement is offered to prove, does the probative value of the statement depend on the Declarant’s credibility

17. 
Three step analysis:

a. 
Is there an out-of-court statement?

b. 
What is the evidence being offered to prove?

c. 
Does the probative value of the statement depend on the declarant’s credibility?(would it matter if the declarant was telling a lie?)

Hearsay Exceptions: [BAD SPLITS, PEPPI F.]

18. 
Business records

a. 
Elements:
i. 
Must be the regular practice of the business to keep such records;
ii. 
Must have been made in the regular course of the business;
iii. 
Made at or near the time of the event;
iv. 
Made by an employee with personal knowledge of the event or upon information provided by someone with a business duty to report the information;
v. 
Unless circumstances or source of information indicate a lack of trustworthiness
b. 
lack of trustworthiness

i. 
accident reports and investigative reports – made with an eye towards litigation – court has discretion to exclude
c. 
personal knowledge requirement

i. 
could the person who made the document come into court and testify as to what is in the document? – if yes, then admissible under BRE
d. 
introducing business records

i. 
sponsoring witness needed to testify to above requirements
ii. 
may be, but not need be, custodian or entrant
iii. 
Texas has “self-authentication” of business records
19. 
Admission by party opponent

a. 
Three important points

i. 
An admission by a party opponent does not have to be an admission – any statement

ii. 
Defined as “non-hearsay” under FRE

iii. 
Based on a responsibility theory, not reliability

(1) 
Limited admissibility – admissible only against party-opponent (who made the admission/statement – not co-defendant)

(2) 
No personal knowledge requirement

b. 
three different kinds of admissions

i. 
opponent’s own statement

ii. 
adoptive admission – party manifests belief in or adopts someone else’s statement, either explicitly or implicitly

(1) 
this includes the failure to deny – i.e. acquiescence will be deemed an adoption

(2) 
BUT silence when under arrest, exercising right to remain silent, is not adoption

iii. 
vicarious admission

(1) 
by employee or agent

(a) 
statement concerns a matter within scope of employment or agency

(b) 
statement made while still an employee or agent

(2) 
by co-conspirator

(a) 
prosecution must convince judge by a preponderance of the evidence that:

(i) 
a conspiracy existed

(ii) 
defendant and declarant were members of the conspiracy

(iii) 
statement was made during and in furtherance of the conspiracy (or during the course of – not afterwards)

(b) 
judge may consider the hearsay statement itself in deciding whether these requirements have been met

20. 
Dying Declaration 

a. 
Unavailability of declarant required – both FRE and Texas

b. 
Belief in imminent death

c. 
Statement concerns causes/circumstances of impending death

d. 
Applicability in civil cases – Federal – ALL; Texas – ALL

e. 
Applicability in criminal cases – Federal – homicide only; Texas – all

f. 
The declarant does not actually have to die

21. 
Spontaneous statements

a. 
Rationale - spontaniety
b. 
Two kinds:
i. 
Excited utterance
(1) 
Startling event
(2) 
Statement made under stress of the event
(3) 
Statement relates to the event
(4) 
Time factor: as long as stress lasts (person still in distress when they wake up from a coma)
ii. 
Present sense impression

(1) 
made while perceiving event or immediately thereafter
(2) 
relates to event
(3) 
time factor: must be contemporaneous
22. 
Public records

a. 
Records, reports of public office or agency
b. 
Like business record, but in civil cases includes reports setting forth factual findings resulting from an investigation made by agency
c. 
Note: in criminal cases, exclude police officers’ reports offered against defendant
23. 
Learned treatise
a. 
Statements in treatises/periodicals/pamphlets admissible IF:

i. 
Called to an expert’s attention on cross-examination OR relied by an expert on direct examination AND

ii. 
The treatise/periodical/pamphlet is established as reliable authority by any expert or by judicial notice

24. 
Interest – declaration against interest 

a. 
Unavailability of declarant required – FRE only

b. 
Types of interest:

i. 
Pecuniary – tends to suggest civil liability

ii. 
Proprietary – ownership interest

iii. 
Penal – tends to suggest criminal liability

(1) 
Corroboration is required in criminal cases 

iv. 
TEXAS RULES ONLY – subject Declarant to ridicule, hatred, or disgrace

c. 
narrow interpretation of declarations against interest.   Only those portions of a larger statement that are themselves disserving to the declarant qualify under the declaration against interest exception.   This is particularly important when a party to a crime confesses, and in the course of his confession implicates other individuals.  In a prosecution against these other individuals, the prosecution may offer as declarations against interest only those portions of the confession that were against the confessor’s interest.

25. 
Testimony – former

a. 
Three step analysis – criminal case:
i. 
Is Declarant unavailable?
(1) 
Only admissible when the person who actually made the statement is unavailable now
ii. 
Who is the testimony now being offered against?
(1) 
Must be offered against _____
iii. 
Did: that party (the one whom it is now being offered against) have an opportunity and similar motive to develop the testimony at the prior hearing?
b. 
three step analysis – civil case:

i. 
is Declarant unavailable?
ii. 
WHO is the testimony now being offered against?
iii. 
Did: 

(1) 
(Federal civil) that party or a predecessor in interest (privity) have an opportunity and similar motive to develop the testimony at the prior hearing?
(2) 
(Texas civil) that party or anyone else with a similar interest have an opportunity and similar motive to develop he testimony at the prior hearing?
c. 
NOTE:  Texas only – in civil cases, depositions taken in the same proceeding are admissible regardless of unavailability
d. 
Unavailability:
i. 
Privilege
ii. 
Refuses to testify
iii. 
Illness
iv. 
Memory - lack of 
v. 
Absence
26. 
State of mind

a. 
Three kinds:
i. 
Statement of current state of mind, physical, emotional condition, belief 
(1) 
Eg. I am happy, sad, my back hurts
(2) 
Limit – must not be backward-looking (“I believe my husband tried to poison me”)
(a) 
EXCEPT – backward-looking statements by now-deceased declarant regarding the execution or terms of deceased’s will (“I signed a new will last week”)
ii. 
Statement of existing intent to do something in the future

iii. 
Statement of past mental or physical condition made for medical diagnosis or treatment
(1) 
Statements regarding present or past condition, medical history, symptoms if made for purposes of either medical diagnosis or treatment;  (Note: diagnosis covers consulting physicians)
(2) 
Only what is pertinent to diagnosis – no excess
27. 
Past recollection recorded

a. 
Covered under witnesses
28. 
Equivalent – catch-all – requires equivalent guarantees of reliability

a. 
FRE only
b. 
Equivalent guarantees of reliability
c. 
Notice requirement
29. 
Prior inconsistent statements

a. 
Covered under witnesses
30. 
Prior consistent statements

a. 
Covered under witnesses
31. 
Identification

a. 
Covered under witnesses
32. 
Forfeiture

a. 
If party objecting wrongfully procured declarant’s unavailability (exlicit under FRE; implicitly accepted in TRE)
Hearsay and the Confrontation Clause:

33. 
applicable only in criminal cases

34. 
no confrontation clause violation if:

a. 
the hearsay declarant testifies at the trial AND

b. 
is subject to cross-exam about the statement

35. 
where the hearsay declarant does not testify at the trial:

a. 
if the declarant is unavailable, NO violation so long as the hearsay is reliable.   Reliability will be found if:

i. 
the statement falls within a firmly-rooted exception; OR

ii. 
circumstances provide particularized guarantee of reliability

b. 
if the declarant is available but is not produced by the prosecution:

i. 
NO violation if the hearsay falls within following exceptions:

(1) 
Admission by co-conspirator

(2) 
Excited utterance

(3) 
Statement for purposes of medical diagnosis or treatment

ii. 
Confrontation Clause VIOLATION if the hearsay statement was made in the course of a prior judicial proceeding

Witnesses – Competency – General

36. 
two things can bear on competency: CIRCUMSTANCES or PERSONAL ATTRIBUTES OF THE WITNESS

37. 
Circumstances:
a. 
A judge is incompetent to testify in a case over which he or she is presiding
b. 
A juror is incompetent to testify in a case in which he of she is sitting
38. 
Personal attributes

a. 
Federal Rules:
i. 
Personal knowledge (except expert witnesses)
ii. 
Oath or affirmation
b. 
Texas Rules – in addition to personal knowledge/oath:

i. 
Incompetent if court finds witness:
(1) 
Was insane at time of events witnessed or at trial; OR
(2) 
Is a child or other person who lacks intellect to relate the events
ii. 
Dead Man’s Rule – rule of competency – next

(1) 
Shuts a witnesses’ mouth

Witnesses – Competency – Dead Man’s Rule:

39. 
make sure that there is a dead man’s statute given before applying it

40. 
Dead Man’s Rule applies in Texas if:

a. 
Suit brought by/against one standing in a deceased’s place – i.e. executor or administrator of estate, an heir

b. 
Witness is interested in the outcome – stand to profit or lose from the judgment

c. 
Witness is testifying in favor of that interest

d. 
Witness is testifying as to “DUOS”

i. 
Deceased’s

ii. 
Uncorroborated

iii. 
Oral

iv. 
Statements

41. 
unless waiver; waiver if opposing party calls the witness to testify

Witness – Present Recollection Refreshed & Past Recollection Recorded

42. 
Present Recollection Refreshed

a. 
not hearsay

b. 
jogging memory

c. 
procedural safeguards

i. 
when shown document during testimony:

(1) 
the document may not be introduced into evidence by the proponent

(2) 
the opponent has the right to inspect, cross-x, and introduce document

ii. 
when shown the document before testimony:

(1) 
the document may not be introduced into evidence by the proponent

(2) 
the judge has discretion as to whether opponent has the right to inspect, cross-x, or introduce

43. 
Past Recollection Recorded:

a. 
Using part writing as substitute for memory that cannot be refreshed; hearsay exception

b. 
Requirements

i. 
Insufficient recollection to testify fully and accurately

ii. 
Witness made or adopted record

iii. 
While the event was fresh in memory

iv. 
Record accurately stated the facts when made

c. 
document itself may not be introduced, but may be read into evidence at the judge’s discretion

Witnesses – Lay Witnesses:

44. 
opinion testimony admissible if:

a. 
rationally based on the witnesses’ perception; and

b. 
helpful to the jury

i. 
e.g. drunk, sane, estimate of speed, handwriting

Witnesses – Expert Witnesses:

45. 
subject matter of the expert’s testimony

a. 
presenting scientific, technical, other specialized knowledge that would assist fact finder in deciding the case

46. 
qualifications

a. 
special expertise in the area

b. 
e.g. academic credentials, work experience

47. 
scientific evidence

a. 
traditionally, courts excluded evidence of novel scientific tests and theoies unless the proponent could show that the test or theory was generally accepted in the relevant scientific community.   The Supreme Court has rejected the general acceptance as the sole criterion for admissibility.  Novel (in fact, any) scientific evidence is admissible if it is reliable and relevant.   The general acceptance (or lack of general acceptance) of the test or theory in the relevant scientific community is one factor the court may consider in deciding whether the evidence is reliable and thus admissible

48. 
basis of opinion

a. 
personal knowledge about litigated facts

b. 
facts presented in hypothetical question

c. 
facts, regardless of whether admitted or admissible, if of a type reasonably relied upon by experts in the field in drawing such conclusions

d. 
notes:

i. 
experts are not require to disclose basis of opinion prior to stating opinion, unless ordered to do so by the court

ii. 
experts must posses reasonable certainty about their opinions

iii. 
witnesses (lay or expert) are not barred from testifying as to an ultimate issue

(1) 
exception – the “Hinckley Rule” – in criminal cases, an expert may not state an opinion as to whether the accused possessed a mental state that constitutes an element of the crime charged or a defense

iv. 
testimony as to a mixed question of law or fact, e.g. that a party acted “negligently” or lacked “testamentary capacity” is NOT per se inadmissible.   Courts often exclude it, however, on the ground that the witness may not be applying the correct legal standard to the facts

v. 
experts may base their opinions on hearsay

vi. 
answer is not objectionable just because it goes to an ultimate issue

Witnesses – Leading Questions:

49. 
suggest the answer

50. 
allowed on cross-x

51. 
allowed on direct exam only:

a. 
to save time – preliminary matters

b. 
where necessary – e.g. language problems, infirm witness

c. 
witness unlikely to follow lead

i. 
adverse party

ii. 
person identifying with the adverse party

iii. 
hostile witness

Witness – Cross Examination:

52. 
scope of cross

a. 
Federal Rules – matters on direct & credibility

b. 
Texas Rules – wide-ranging cross

Witnesses – Confrontation Clause – Face-to-Face Confrontation:

53. 
confrontation clause generally gives criminal defendant right to face-to-face confrontation with adverse witness.   This may, however, be overcome where necessary to further an important public policy and a showing of necessity has been made in the particular case – i.e. child molestation

Witnesses – Bolstering Own Witness

54. 
general rule – not until witness has been impeached

55. 
exceptions:

a. 
prior identification – (also a hearsay “exception;” defined as not hearsay)

b. 
timely complaint of rape victim

Witnesses – Impeachment - General:

56. 
the five techniques [BICCC]:

a. 
Bias

b. 
Inconsistent Statements

c. 
Capacity

d. 
Character for trustworthiness

i. 
Convictions

ii. 
Bad acts not resulting in conviction

iii. 
Opinion/reputation

e. 
Contradiction

57. 
Impeaching own witness:

a. 
Permissible; NO surprise or injury requirement

Witnesses – Impeachment – Prior Inconsistent Statements – Theory:

58. 
theory – witness is blowing hot and cold and is less deserving of credibility.  In theory, Prosecutor is not asking jury to believe the written statement to the police rather that the in-court testimony – Since the out-of-court statement is thus not being brought in for the truth of the matter asserted – it is not hearsay

59. 
some prior inconsistent statements are considered non-hearsay and therefore admissible as substantive evidence, as well as for impeachment purposes.   To qualify:

a. 
witness must now be subject to cross-examination about the prior inconsistent statement AND

b. 
the statement must have been given 

i. 
under oath

ii. 
subject to penalty of perjury

iii. 
at another trial, hearing, proceeding or deposition

60. 
Note: a witness’s previous silence may be considered a prior inconsistent statement (except when exercising constitutional right to silence)

Witnesses – Impeachment – Prior Inconsistent Statements – Procedure:

61. 
Foundation requirement

a. 
At common law, an impeaching party had to lay a foundation before using a witness’s prior inconsistent statement.   The Texas and Federal rules now differ with respect to foundation requirements

i. 
Texas Rule: foundation required

(1) 
Before asking a witness about a prior inconsistent statement that she allegedly made, the questioner must reveal to her the time and place the statement was made and the person to whom the statement was made

(2) 
The witness must also be afforded an opportunity to explain the statement

ii. 
Federal Rule: NO foundation requirement

62. 
Extrinsic Evidence of a witness’s prior inconsistent statement:

a. 
Texas rule – extrinsic evidence permitted only if witness

i. 
Is first asked about the prior inconsistent statement

ii. 
Refuses to unequivocally admit making the statement

b. 
Federal Rule - extrinsic evidence permitted if

i. 
Witness is given opportunity (at some point) to explain or deny the statement

ii. 
Opposing counsel is given opportunity (at some point) to question the witness about the statement

Witnesses – Impeachment – Bias:

63. 
foundation requirement:

a. 
Texas Rule – foundation required

i. 
Details of statement/circumstances indicating bias

ii. 
Opportunity to explain or deny

b. 
Federal Rule – no explicit rule about foundation requirement

64. 
Extrinsic evidence – 

a. 
Texas Rule – extrinsic evidence of bias permitted

i. 
Only if witness refuses to unequivocally admit the bias

b. 
Federal Rule – not explicit rule about extrinsic evidence of bias

Witnesses – Impeachment – Lack of Capacity

65. 
no foundation requirement

66. 
extrinsic evidence allowed

Witnesses – Impeachment – Character for Truthfulness – Introduction:

67. 
point of technique – to show conformity

68. 
methods to demonstrate untruthful character of a witness

a. 
opinion/reputation

b. 
specific acts not resulting in conviction

i. 
Federal Rules- 

(1) 
may ask about specific acts that do not result in conviction if purpose is to show untruthful character

(2) 
must be relevant to truthfulness

(3) 
questions about lying, cheating, stealing, deceit, embezzlement

(4) 
must have good faith basis that specific act occurred

ii. 
Texas Rules

(1) 
May not ask about specific acts that do not result in conviction if purpose is only to show untruthful character

c. 
Convictions

i. 
General rule 

(1) 
any witness may be impeached by showing that the witness has been convicted of a crime involving dishonesty or false statement, regardless of punishment

(a) 
If the witness has been convicted of a crime that does not involve dishonesty or false statement, but is a felony, it depends on whether the witness is a ciriminal defendant or not

(i) 
If the witness is the criminal defendant

1) 
The witness may not be impeached unless the court determines that the probative value of the conviction as impeachment evidence outweighs the prejudicial effect to the defendant

(b) 
if the witness is not the criminal defendant

(i) 
the witness may be impeached unless the court finds that the probative value of the conviction as impeachment evidence is substantially outweighed by the danger of unfair prejudice

ii. 
Method of Proof

(1) 
Usual methods of proving a witness’s convictions

(a) 
Ask the witness on cross-examination

(i) 
Only date, name of crime, where it occurred, and sentence

(b) 
introduce the record of the conviction

(i) 
no foundation required

iii. 
Remote convictions

(1) 
If more than 10 years since

(a) 
Date of release from prison if served time) or

(b) 
Date of conviction (if no time served)

(2) 
a remote conviction is admissible only if its probative value outweighs its prejudicial effect

iv. 
Federal Rule vs. Texas Rule

(1) 
Types of convictions that may be used to impeach

(a) 
FRE: any felony; or

(i) 
Crimes involving dishonesty or false statement, regardless of penalty

(b) 
TRE: any felony; or

(i) 
Crimes involving moral turpitude regardless of penalty

(2) 
Balancing Probative Value Against Prejudice

(a) 
FRE: no balancing when conviction being used for impeachment involves dishonesty or false statement

(i) 
Balance only when crime is a felony not involving dishonesty or false statement, with one balancing test for criminal defendants and another for all other witnesses

(b) 
TRE: always balance

(3) 
If Conviction Is Still On Appeal

(a) 
FRE – may be used to impeach

(b) 
TRE – may not be used to impeach

Witnesses – Impeachment – Contradiction:

69. 
issue – not whether cross-examiner can try to get a witness to contract what he or she said on direct examination.   Instead when extrinsic evidence can be introduced to contradict an answer by a witness.

a. 
Inadmissible – if the contradiction relates to a collateral matter

Witnesses – Rehabilitation – Prior Consistent Statement:

70. 
prior consistent statement admissible only:

a. 
to rebut a charge that witness recently fabricated his story

b. 
prior consistent statement must have been made prior to time motive to fabricate arose

c. 
such prior consistent statements are defined as non-hearsay (exempted from the hearsay rule), and therefore are admissible as substantive evidence as well as for rehabilitation

Privileges – General:

71. 
Federal Rules – common law, as interpreted by the courts in light of reason and experience; no specific privilege rules in FRE

a. 
Diversity cases – state privilege law applies

i. 
Competency

ii. 
Privilege

iii. 
Presumptions

72. 
Texas Rules – enumerated privilege rules

Privileges – Attorney-Client:

73. 
protects

a. 
confidential communications between lawyer and client (or representatives of either) made for the purpose of obtaining professional legal services

74. 
definitions

a. 
confidential – if not intended to be disclosed to third persons (except those to whom disclosure would be in furtherance of rendition of legal services or necessary for the transmission of the information

b. 
client – may be individual or an entity

c. 
representative of client – someone who has authority to obtain legal services or to act on advice given by the lawyer; OR someone who, for the purpose of facilitating the rendition of legal services to the client, makes or receives a confidential communication while acting in the scope of employment for the client

d. 
lawyer – licensed attorney or person reasonably believed by the client to be a licensed attorney

e. 
representative of lawyer – someone employed by the lawyer to assist in the rendition of legal services – even if lawyer is temporarily suspended or disbarred

75. 
holder of the privilege

a. 
client holds the privilege; it may be claimed by the lawyer on behalf of the client

b. 
privilege survives the death of the client

76. 
exceptions

a. 
communications made in furtherance of a crime or fraud

b. 
attorney-client dispute – breach of duty claim

c. 
claimants through same deceased client

d. 
joint clients – in disputes between one another

77. 
waiver

a. 
client fails to invoke in timely fashion

b. 
client voluntarily discloses a significant portion of communication

Privileges – Other Professional Privileges:

78. 
clergymen

a. 
confidential communications made to clergyman in his or her professional character as spiritual advisor

i. 
exception – communication relevant to act of child abuse

79. 
physician-patient and psychotherapist-patient

a. 
confidential communications to and records kept by physicians – regarding diagnosis or treatment of medical condition psychotherapists – regarding diagnosis or treatment of mental or emotional condition

i. 
Federal Rules

(1) 
Recognizes psychotherapist-patient privilege, but no law yet regarding exceptions

(2) 
Probably physician-patient privilege

ii. 
Texas Civil

(1) 
Recognizes both psychotherapist-patient and physician-patient privilege

b. 
major exceptions

i. 
dispute between the physician/psychotherapist and patient

ii. 
patient-condition – where any party relies upon the patient’s condition as a part of the party’s claim or defense

Privileges – Husband-wife:

80. 
two privileges

a. 
testimonial

i. 
criminal cases only

ii. 
right of a spouse not to testify against defendant spouse

iii. 
privilege cases when marriage terminates

iv. 
only applies to spouses – not exes

b. 
confidential communications

i. 
civil and criminal cases

ii. 
protects private communications made during marriage

iii. 
communicating spouse may assert even after marriage as ended - survives

81. 
exceptions to testimonial privilege

a. 
Federal Rules – where defendant charge with child abuse

b. 
Texas Civil – no privilege – only criminal cases

c. 
Texas Criminal – covered in Crim. Proc.

82. 
exceptions to communication privilege

a. 
Federal Rules

i. 
Communications made in furtherance of a crime or fraud where defendant spouse accused of crime of violence against child

b. 
Texas Civil

i. 
Communications made in furtherance of a crime or fraud

ii. 
In civil proceeding regarding claim of child or spousal abuse

iii. 
In proceedings between spouses

iv. 
In incompetency or commitment proceeding

Judicial notice – sec. 3 pps. 11-13 of VS outline – p.2 of Tex. Civ. Outline

Procedural matters – exceptions, objections – 6F of MS outline pps. 37-38

Exclusion and Sequestration of Witnesses – 6H of MS outline p. 45 – p.7 of Tex. Civ. Outline

