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Acronyms

CE – cross examination

DE – direct examination

P – plaintiff

D – defendant

adm – admissible

inadm – inadmissible

DV – directed verdict

OWR – original writing rule

Exclusionary Rules (ARCHOOP)

· Authentication (900’s) – thing is what it purports to be

· Relevancy (400’s) – logical connection to issue in case

· Competency (500’s) – trustworthy witness

· Hearsay (800’s) – out of court statements offered to prove truth

· Original Writing (700’s) – not facts, helpful to trier of fact

· Opinion (1000’s) – must provide original writings

· Privilege (500’s) – protects against disclosure

Introduction and Overview (101-105)

Order of trial

· jury selection: voir dier – examination of prospective jurors

· insure jurors met statutory req’t for jury service

· weed out partial jurors (reject for-cause)

· info for exercise of preemptory challenges

· opening statements

· P then D. D can withhold until presentation of case in chief

· P’s case in chief

· witnesses

· DE

· CE

· redirect and recross

· D’s mid-trial motions 

· D’s case-in-chief, denials and affirmative defenses

· witnesses

· P’s rebuttal, D’s surrebuttal (rejoinder)

· only directed to refuting the defendant’s evidence

· D’s counter claim

· closing arguments

· jury instructions/summarizing evidence (some states)

· deliberation, verdict

· reopening a case – court’s discretion, but must be showing of diligence

Order of Examination

· Oath or Affirmation

· DE 

· CE

· Redirect

· Subsequent Examinations

Rule 611(a)– Court’s Control: court will exercise reasonable control over mode and order of interrogating witnesses and presenting evidence for 

1. effective ascertainment of the truth, 

2. avoid needless consumption of time, and 

3. protect witnesses from harassment or undue embarrassment.

reviewed for abuse of discretion

Types of Evidence

· testimony of competent witness based upon personal knowledge and evidence

· real evidence – objects involved in case (murder weapon, exploded bottle)

· demonstrative evidence – visual aid (map, model, animation, demonstration)

· result of an experiment

· view the real property or location underlying litigation

Admissibility (104)

· admissibility determined by judge. only bound by privileges

· standard: more probably true than not that evidence is sufficient

· can condition admissibility. will be excluded on motion to strike if condition is not established

· hearings should be conducted out of jury’s hearing

· accused cannot be CE’ed for other issues for testifying on preliminary matter

· jury decides weight and credibility of evidence 

Rulings on Evidence (103)

· no error unless substantial right of party affect and

· objection made

· offer of proof made at time of objection

· hearings conducted out of hearing of jury – motion in limine

· ruling must be definitive before objections are recorded

Limited Admissibility (105)

· evidence admissible for one party or purpose but not for another party or purpose

· admitted w/ limiting/cautionary instruction

Purpose and Construction (102)

· fairness in administration

· elimination of unjustifiable expense and delay

· promote growth and development of evidence law

· ascertain truth

Relevance
Common Sense Inference & Factual Theory of the Case (401-403) 

· 401 – relevant: tending to make existence of consequential fact more probable than without the evidence

· more than zero tendency

· allows background evidence

· types of “facts of consequence” 1) direct evidence of an element of the crime 2) facts from which an element can be inferred 3) facts bearing on probative value of other evidence in the case

· 402 – relevant evidence admissible, irrelevant evidence inadmissible

· direct (“I saw him do it”) v. circumstantial evidence (“I saw his car parked outside”)

· 403 – evidence inadmissible if its probative value is substantially outweighed by the danger of unfair prejudice

· unfair prejudice – suggest decision on an improper basis (bias, sympathy, hatred, contempt, retribution, horror, consideration of inadmissible evidence)

· confusing and misleading – unduly prolong trial, too many minor issues

· considerations of time

· surprise

· P has no need to accept offer to stipulate Old Chief v. US litigant is entitled to prove its case w/o stipulating evidence away

· evidence has force beyond linear reasoning

· convince juror that guilty verdict is morally reasonable

· satisfy jurors expectation

Character Traits - A predisposition or tendency to do (or not to do) something.

· 404 – character trait evidence inadmissible except: 1) criminal D can offer character evidence for a relevant trait 2) character for relevant trait of alleged victim can be offered by accused 3) character of any witness regarding credibility

· reputation and opinion allowed on direct, specific act allowed on cross

· prosecution can rebut after criminal D opens the door

· 404(a) - cannot be used to show that at any particular time a person acted in the way their character would predict

· 404(a)(2) – in criminal homicide case, P may prove peacefulness of victim first

· 404(b) – can be used to prove: motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, context

· 414 – exception for sexual assault. 415 – exception for child molestation. also applies to civil suits. no need for conviction, 15 day notice to D

· 405 – methods of proving character: 1) reputation or opinion, own or others (can cross w/ specific instances) 2) specific instances (essential element of charge, claim or defense)

· why? 1) may be element in case 2) circumstantial evidence of act 3) impair or enhance credibility

· inquiry into specific incidents must have good faith basis for inquiry

· if character is at issue, can be proved by specific instances

· for impeachment, only reputation and specific instances (minority: only specific instances leading to convictions)

Conditional Relevance (104) 

· 104 (a) Preliminary questions (privilege, qualifications, admissibility) are determined by judge without evidence rules other than privilege.

· 104 (b) – if relevance depends upon fulfillment of a condition of fact, the evidence will be admitted if a party has introduced “evidence sufficient to support a finding of the fulfillment of the condition”

· 104 (e) – parties can still offer evidence to jury on weight and credibility.

· failure to support fulfillment of the condition will result in striking the evidence on a motion to strike

· sufficiency – criminal: more probably true than not, but can file for DV if there is insufficient evidence to support a finding of each element of the crime beyond a reasonable doubt

Habit, Custom, Character (406) 

· 406 – evidence of habit is relevant to prove conduct of person or organization on particular occasion was in conformity w/ habit 

· habit – regular responses to a repeated specific situation. 

· peacefulness, drunkenness, religiousness not habit

· always goes to church – not habit; always sits in front row – habit

· organizations have customs and routines

Specific Exclusions – Social Policy (407-412) 

· Original Writing Rule (aka Best Evidence Rule)

· prevent fraud, recognize importance of writings in the law

· 1001 – original: writing or recording itself or any counterpart intended to have the same effect; duplicate: counterpart produced by the same impression as the original

· multiple copies executed at same time are all originals

· retained copies of business and public records are originals

· letter mailed accepting contract is original, retained copy is duplicate

· 1002 – evidence must be proved by original writing if possible

· limited by 708: expert may give opinion based on matters not in evidence

· former testimony can be proved by: first hand observer, refreshed first hand observer, transcript (public record)

· writings may not be read to jury, b/c “Document speaks for itself”

· OWR applies to photographs only when photograph possess independent probative value rather than being merely illustrative of a witness’s testimony

· OWR applied to chattels bearing inscription at court’s discretion

· 1003 – duplicates admissible unless 1. authenticity is questioned or 2. in the interest of justice

· 1004 – original not required when 1. originals lost or destroyed (except bad faith); 2. originals not obtainable (possession of 3rd person); 3. original in possession of opponent (opponent given notice to produce and failed); 4. collateral matters

· collateral matters 1. centrality to the issues of the litigation; 2. the complexity of the relevant features of the writing; 3. existence of genuine dispute as to contents

· no degrees of secondary evidence

· 1005 – official record, certified as correct or testified to be correct is admissible as original 

· 1006 – summaries are admissible if originals are available for examination at reasonable tie and place

· 1007 – testimony of opponent can be used to prove content of a writing w/o showing unavailability of original

· 1008 – jury decides 1. whether writing existed; 2. whether another writing produced in court is original; 3. whether other evidence of contents reflects the contents

Scientific Evidence & Statistical Evidence (702)

Witnesses (601-606)

Competency of Lay Witnesses 

· 601 - presumption of competence subject to state law in civil actions involving state law

· requires ability to observe, record, recollect, recount and understanding of duty to tell the truth

· witness can be excluded if judge finds no trier of fact can reasonably believe the witness

· mental deficiency (children, mental illness) only affects weight of testimony

· alcohol or drug use only affects weight of testimony

· Dead Man’s Statutes – exclusion of interested witness re conversation w/ deceased offered against estate

· 602 – witness must have personal knowledge acquired through own senses of matter

· foundation, when viewed most favorably to proponent, must support finding by jury more probably true that witness had capacity and opportunity to observe

· 603 – witness must make oath or affirmation. inform of duty to speak the truth and set up grounds for perjury

· 604 – interpreters are qualified as experts and swear oath to make true translation

· 605 – judge may not testify as witness

· 606 – juror may not testify as witness in trial juror is sitting, may not testify to jury’s deliberation except on improper outside influence

· prejudicial extraneous influence, dishonest answer on voir dier, outside influence

· court has discretion to refuse lawyer’s testimony in favor of his client

Judge and Jury Participation 

· 611 – court has control over mode and order of interrogating witnesses and presenting evidence to 1. effective ascertainment of the truth; 2. avoid wasting time; 3. protect witnesses from harassment or undue embarrassment

· eg. only call expert witnesses once

· reviewed on appeal with “abuse of discretion” standard

· 614 - court may call and question witnesses

· 107 – court may summarize and comment on evidence

Interrogation – Direct Examination (612) 

· 611 – court has control over mode and order of interrogating witnesses and presenting evidence; cross examination limited to subject matter of direct examination and credibility of witnesses; leading questions not allowed on direct, allowed on cross-examination

· leading questions – questions that suggest the answer

· substitutes suggestions of counsel for actual testimony of witness

· allowed to develop testimony

· undisputed preliminary matters

· hostile or unwilling witness

· witness w/ communication problems

· exhausted recollection

· being impeached

· frightened, nervous, or upset witness

· unresponsive

· assumed hostile witnesses: adverse party, witness identified w/ adverse party

· refreshing recollection

· establish memory lapse, establish existence of object (mark the object), give object, witness examines object, witness states memory refreshed, remove object, witness testifies w/o object

· experts generally have their reports while testifying

· 612 – writings used to refresh memory must be made available to opposing counsel

· by words – leading question

· by use of object – documents, etc

· “relighting the candle of memory”

· 106 “Completeness” – adverse party may require introduction of any part of writing for completeness

· lets in portions which may otherwise be inadmissible

· 615 – witnesses can be excluded from courtroom to preserve testimony, except 1. natural person party; 2. representative of non-natural person party; 3. presence is show to be essential (expert witnesses); 4. person authorized by statute

Interrogation – Cross Examination (104(d), 611) 

· confrontation clause in Constitution

· scope normally limited to matters covered by direct and issues of credibility 

· 611 (b) – may exceed scope of direct examination by court’s discretion, frequently for witness’ convenience

· 611(c) – leading questions normally allowed on cross. leading also allowed for: hostile witness, an adverse party, or a witness identified with an adverse party

· functions of cross-examination: 1. elicit favorable disputed facts 2. repeat favorable facts 3. testify to undisputed facts 4. qualify, modify, or shed light on unfavorable testimony 5. distinguish critical points 6. keep cross-examiner’s case before jury

· 104(d) – accused does not subject himself to cross examination on other issues by testifying on preliminary matter

· reversible error most likely to occur when line of inquiry is barred to criminal D

Rules on Evidence and Making the Record (103-106) 

· preliminary questions of fact determined by trial judge, rules of evidence not apply except for privilege 104(a)

· conditional relevancy – evidence admitted if condition can be found fulfilled  104(b)

· sufficient evidence to allow reasonable juror to find condition fulfilled more probably true than not 

· criminal case relevancy – finding that condition is more probably true than not

· criminal case admitted at trial – support finding each element of the charge beyond reasonable doubt

· preliminary question hearings should be held out of jury’s hearing when practicable 104(c)

· motion in limine – pre trial hearing on admissibility

· conditional prohibition/preliminary – must first inform court outside hearing of jury

· absolute prohibition/prohibitive – definitively barring offering or mention of evidence

· permissive – evidence admitted when offered under proper circumstances

· Offers of Proof – 103(a) appeal must affect substantial right of party, and a timely objection or motion to strike must be entered on the record stating the specific grounds of objection

· must make offer of proof if ruling excludes evidence (no need to renew objection)

· formal: jury out, Q & A; informal: jury in, proffer at sidebar, introduction of affidavit

· 103(c) proceedings should be conducted out of hearing of jury

· 103(d) court may take notice of plain error “particularly egregious errors”

· per se reversal for structural violations (absence of affecting substantial right: lack of counsel, biased trial judge, coerced confession) 

· when inadmissible evidence slips out: object, motion to strike, ask for jury instruction, ask for mistrial if severe

· curative instruction - instruction to disregard

· cautionary and limiting instruction

Objections – may enter continuing objection, must object as soon as grounds for objection becomes apparent, general objection insufficient (673-79)

· leading question (usually only on direct). usually futile b/c question can be rephrased

· lack of foundation under 104(a) or 104(b) 

· assumes fact not in evidence (“when did you stop beating your wife?”)

· misquoting the testimony

· ambiguous question

· relevance – argue @ bench

· rule 403 (confuse issue, mislead jury, undue delay)

· asked & answered or repetitive  

· compound question

· question is too broad or narrative question - unfocused as to the particular information that is sought

· exceeds scope (exceeds scope of prior examination on cross)

· non-responsive answer (fails to answer, answer exceeds scope of question, only available to questioning counsel)

· argumentative question (jury argument in guise of question)

· calls for conjecture, speculation, or judgment of veracity

Impeachment – 12 methods of discrediting a witness (607-610) 

· credibility components: willingness to tell the truth, ability to tell the truth

· ability to tell the truth components: physical and mental capacity, ability to perceive, record, recollect, and narrate

· modes of impeachment 1. reputation 608(a); 2. prior acts of misconduct 608(b); 3. prior convictions 609; 4. untrustworthy partiality; 5. contradiction w/ other evidence; 6. self-contradiction w/ prior statements

· use of drugs or alcohol is proper for cross-examination; split on narcotic addiction; alcoholism excluded not admissible to show lie
· occupation, related background, place of residence admissible

· exception for witness’ safety

· collateral v. non-collateral – extrinsic evidence in contradiction not permitted v. permitted

· evidence offered to contradict is non-collateral if subject matter is otherwise relevant in the litigation to establish a fact of consequence

· matters bearing on credibility of witnesses other than contradiction is non-collateral eg. 1. partiality; 2. drug use; 3. deficient mental capacity; 4. absence of actual acquisition of personal knowledge; 5. prior conviction 

· prior conviction – collateral

· non-collateral – testimony bearing on truthfulness of rest of testimony

· lied about buying tobacco and seeing accident

· cross-examination must be conducted in good-faith w.r.t. underlying matter

· 613 - prior inconsistent statements: no need to disclose to witness, must disclose to counsel if requested; extrinsic evidence admissible if witness given opportunity to explain

· inconsistency must have reasonable tendency to discredit the testimony of the witness

· may include an omission from prior statement 

· foundation requirement before extrinsic proof is introduced: direct witness’ attention to time, place, circumstances of the statement

· opposing counsel has redirect to explain, modify, qualify, limit or shed light on inconsistency

· good faith basis for inquiry

· extrinsic evidence admissible for non-collateral matters

· limiting instruction to jury to only use inconsistent statement to affect credibility of witness

· can use suppressed statements and illegally seized evidence to impeach

· “door opening” doctrine – allows evidence offered to contradict a collateral matter. eg: gov’t introduce evidence on rebuttal against assertions by the criminal D

Impeachment – Character, Bias, Interest, Prejudice, Prior Crimes (607-610) 

· partiality is proper subject of inquiry of any witness by any party

· eg. criminal D against gov’t witness who cut deal 

· no need for good faith if asking for existence instead of implying existence

· extrinsic evidence valid if witness offered opportunity to explain

· bias; interest; corruption; coercion

· 609 – impeachment by evidence of prior crime

· admissible if punishable by death or imprisonment > 1 year; involved dishonesty or false statement

· SoL of 10 years, unless proper notice and opportunity to contest given

· inadmissible if subject to pardon, annulment, certificate of rehabilitation

· juvenile adjudications not admissible unless admissible to attack credibility of adult and necessary to fairness

· pendency of appeal does not render evidence inadmissible

· reasoning: willingness to disobey serious law

· reasoning against: undue prejudice

· criminal D testifies, prior crimes admissible if court determines probative value outweighs prejudicial effect 

· for crimes punishable by death or imprisonment > 1 year: nature of crime; length of criminal record; D’s age and circumstances; likelihood that D would not testify; nearness/remoteness of prior crime; subsequent career; similarity of crime; centrality of issue of credibility; need for D’s testimony

· reversal for “clear abuse of discretion”

· crimes of dishonesty or false statement – no need to satisfy balancing test

· > 10 years: admissibility be supported by a finding on the record of circumstances of crime; probative value “substantially outweigh” prejudice; applied to all witnesses; all prior convictions including dishonesty or false statement; must give opposing party sufficient notice to contest

· “mere fact” method – true/false question of prior conviction and # of convictions. only proceed with questioning if D wrongfully denies

· reasoning against: jury speculation of horrible crimes; nature of prior offense is relevant to determining credibility

· 608(b)(1) - Character: specific instances may not be proved by extrinsic evidence, may be cross-examined for fairness

· no reference to consequences that witness suffered as result of bad act

· 608 – character and conduct of witness

· evidence may refer only to character for truthfulness

· evidence of truthfulness only admissible after credibility is attacked

· specific instances may not be proved by extrinsic evidence other than prior conviction

· reputation testimony must be based on neighborhood or among those who know witness

· opinion must be rationally based upon personal knowledge of witness

· cross-examination – can be asked re specific acts of witness probative to truthfulness, familiarity with prior convictions

· good faith basis for inquiring about specific conduct

· limiting instruction

· extrinsic evidence not admissible other than conviction of crime in 609

· 610 – religious beliefs or opinion – not admissible for credibility 

· 607 – credibility of witness may be attacked by any party

Impeachment and Rehabilitation – Contradiction and Collateral Impeachment (801(d)(1)(a)) 

· redirect allows counsel to meet new facts or rehabilitate after cross

· deny or explain PIS 613

· bring out prior consistent statements 801(d)(1)(B)

· correct inadvertent mistakes

· leading questions frequently permitted

· followed by recross, rebuttal (non-collateral matters only), and surrebuttal

Impeachment 

· Impeachment Methods

· Perception

· Bias, Interest, Motive, Coercion

· Bad reputation or opinion for truthfulness and honesty 608(a)

· truthful character admissible after character attacked

· reputation or opinion

· 608(b) specific instances cannot be proved by extrinsic evidence, can be inquired on cross

· Acts relating to truthfulness

· 608(b) specific instances cannot be proved by extrinsic evidence, can be inquired on cross

· Prior inconsistent statement

· 613(a) no need to show to witness, show to opposing atty on demand

· 613(b) extrinsic evidence admissible if witness given opportunity to explain or deny and opposing party has opportunity to examine

· Prior conviction 

· 609 convictions of non-accused witness if punishment > 1 yr and probative value outweighs prejudice

· 609 any conviction involving dishonesty or false statement admitted

· 609(b) unless more than 10 years with notice to other party

· 609(c) exception: pardon for rehabilitation, pardon for innocence

· 609(d) juvenile adjudications not admissible unless admissible to attack adult and not attacking accused

· 609(e) appeal not grounds for barring admissibility

· Inconsistent conduct

· 608(b) specific instances cannot be proved by extrinsic evidence, can be inquired on cross

· Memory

· Contradiction

· Extrinsic Evidence – everything other than cross-examination (calling another witness, offering exhibit)

· Non-collateral – relates to merits of the case, collateral – everything else. admitted under 403 standard

Real and Demonstrative Evidence; Authentication (901-903) 

· real evidence – establish fact of consequence in trial. usually an objected involved in trial

· needs to be relevant and authenticated

· demonstrative evidence – visual aid to jury in comprehending testimony. illustrates and clarifies real evidence  

· still, enhanced, motion pictures are authenticated by eyewitness or chain of custody

· gruesome pictures caused by autopsy or ER procedures, excluded by 403

· court room and out of court demonstrations

· experiments, experiment results

· view by trier of fact

· authentication methods (illustrative 901(b)

· testimony of witness w/ knowledge (uniqueness, chain of custody, sample)

· non expert opinion on handwriting

· comparison by trier or expert witness

· distinctive characteristic and the like (info others unlikely to possess)

· voice identification – also admits sound recordings and transcripts

· telephone conversations – person answered or call placed to business

· public records or reports

· ancient documents or data compilation

· process or system – produces an accurate result

· methods provided by statute or rule

· self authentication 902

· domestic public documents under seal

· domestic public documents not under seal certified by public official

· foreign public document w/ certification by official, or reasonable opportunity to investigate authenticity

· certified copies of public records

· official publications

· newspapers and periodicals

· trade inscriptions and the like

· acknowledged documents (notary public)

· commercial paper

· presumptions under Act of Congress

· certified domestic records of regularly conducted activity

· certified foreign records of regularly conducted activity

Best Evidence (Original Writings) (1001-1008) 

· does not require “best” evidence for each party

· writings & recordings – anything that preserves communications

· “original” – the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.

· “duplicate – counterpart produced by the same impression as the original

· 1002 – original is required to prove content of original, unless otherwise excepted

· former testimony and deposition allowed

· document speaks for itself (no reading of document)

· photographs (only when contents of photograph have probative value rather than merely illustrative)

· chattels bearing inscription (court’s discretion)

· duplicates allowed unless 1. real question of authenticity, 2. unfair 1003

· 1004(1) – originals lost or destroyed (all copies of originals, party did not act in bad faith)

· 1004(2) – original not obtainable by judicial process (privilege, jurisdiction)

· 1004(3) – original in possession of opponent (notice, fail to produce)

· 1004(4) – collateral matters (not closely related to controlling issue)

· factors: 1. centrality of exhibit to principal issues, 2. complexity of relevant features, 3. existence of genuine dispute re contents

· all secondary evidence (not original) are equal

· 1005 – official records (certified or testified to be accurate copy)

· 1006 – summaries

· 1007 – testimony, deposition, or written admission by opposing party

· 1008 – condition of fact decided by judge under 104; condition of existence decided by jury

Hearsay – a out of court statement made by the declarant offered to prove the truth of the matter asserted by the declarant. statement may be oral, written, and conduct (intended as assertion)


conduct not intended as assertion not hearsay (opening umbrella, scream of pain)

testimony based on perception, memory, and narration through 1. oath, 2. presence of trier of fact, 3. subject to cross

Assertions: 

· Declarative: “Room 3043 has a video projector.”

· Interrogative: “How is the video projector in room 3043 working?”

· Imperative: “Go fix the video projector in room 3043”

· Exclamatory: “I hate that video projector in room 3043!”

Definition (801(d))

· Nonverbal conduct intended as an assertion

· Nonverbal conduct not intended as an assertion

· Oral or written conduct not intended as an assertion

· statements offered other than to prove the truth of the matter asserted; verbal act; characterizing act; effect on listener; impeachment

· Problem areas: circumstantial evidence, basis for non-asserted inference

Exclusions – defined as not hearsay 801(d)

· prior inconsistent statement (@ a legal proceeding where declarant testifies and is subject to cross) 801(d)(1)(A)

· prior consistent statement (declarant testifies and is subject to cross, used to rebut charge of fabrication, improper influence, or motive) 801(d)(1)(B)

· reasoning: witness available for cross examination in court 

· statements of identification (identification of a person made after perceiving the person, declarant testifies and is subject to cross) 801(d)(1)(C)

· admission by party opponent 801(d)(2)

· individual – not need for capacity or FHK, can be opinion or conclusion, can be made by representative

· Bruton Admissions – multiple criminal D, one confesses and implicates another. not admissible unless confession D testified and can be crossed

· adoptive – statement a party adopts or indicates a belief in its truth. personal knowledge not required, not failure to answer letter, may be tacit

· authorized – authorized person on an authorized subject, personal knowledge not required

· agents & employees – statement about matter related to work, personal knowledge not required

· judicial – final pleadings and requests for admissions. binding

· evidentiary – all other admissions. non-binding

· co-conspirator

· declarant is co-conspirator

· statement offered against a fellow co-conspirator

· statement made during the course of conspiracy (not during concealment, or after D withdraws or is arrested)

· in furtherance of the conspiracy 

· Bourjaily v. US admissibility determined by court, more probably true than not standard

Exceptions – allow otherwise inadmissible evidence in 803, 804, 807

justification: equivalent circumstantial guarantees of trustworthiness replacing:

cross, oath, jury’s observation of declarant’s testimony

Hearsay Exceptions: availability of declarant immaterial 803

· Present sense impression – reasoning: immediacy. FHK required, must describe event or condition 803(1); Excited utterance 803(2). reasoning: spontaneity. statement must relate to stimulus

· admissible even if witness denies at trial

· statement of unidentified bystander not admitted

· State of Mind - declarant’s then existing state of mind, emotion, sensation, or physical condition, not including facts remembered 803(3) memory or belief if related to declarant’s will. reasoning: necessity and immediacy

· statement of intent of doing something and intent to do something w/ another admissible

· intent of another’s intent generally admissible

· Statements for purposes of medical diagnosis or treatment (4)

· statements describing present symptoms, pain, or sensations, by pt or someone w/ interest in pt’s well being

· causation admissible if limited to causation of injuries

· child sexual abuse – ID of D admissible if member of child’s family or household

· statements to lay witness admissible if made for purposes of medical treatment

· Recorded recollection (5)

· made or adopted by witness when matter was fresh in witness’ memory and correctly reflect knowledge

· Records of regularly conducted activity; business records (6)

· must have business duty to record

· includes diagnoses and opinions

· no need to produce or identify specific individual w/ FHK

· except: method or circumstances indicate lack of trustworthiness

· lack of FHK by maker of record only goes to weight and not admissibility

· Absence of entry in records of regularly conducted activity (7)

· admissible to prove non-occurrence or non-existence of matter

· testimony of custodian for foundation

· Public Records (8)

· 1. use of agency record to prove agency activities 

· 2. matters observed pursuant to legal duty (FHK), excluding LEO

· 3. factual findings from authorized investigations (permits factual conclusions)

· unless source indicates lack of trustworthiness: 1. timeliness of the investigation, 2. skill or experience of official, 3. public hearing, 4. motivation

· burden on opponent

· cuts off most other hearsay exceptions 

· Records of vital statistics (9)

· recorded by public officer as required by law

· Absence of public record or entry (10)

· certification by 902 or testimony that diligent search failed to disclose

· Records of religious organizations (11)

· Marriage, baptismal and similar certificates (12)

· official permitted by practice of religious organization or law

· Family records (13) record on family Bibles, genealogies, charts, etc

· Records of documents affecting an interest in party (14)

· Statements in documents affecting an interest in property (15)

· Statement in ancient documents (16)

· authenticity – 901(b)(8) a) no suspicion of authenticity, b) in the place where it would likely be, 3) 20 years 

· Market reports, commercial publications, mortality tables  (17)

· Learned treatises (18) read into evidence, not received as exhibits 

· Reputation concerning personal or family history (19)

· Reputation concern boundaries or general history (20)

· Reputation as to character (21) among associates or in the community

· Judgment of previous conviction (22) punished by death or imprisonment > 1 year, admissible to prove any fact essential to sustain judgment

· Judgment as to personal, family or general history, or boundaries (23) if provable by evidence of reputation

Hearsay Exceptions: declarant unavailable 804

· Former testimony 804(b)(1) hearing, proceeding or deposition where party had motive to develop testimony, include predecessor in interest

· Dying declaration 804(b)(2) must believe death is imminent, FHK. admissible in civil cases, criminal only if homicide

· Statement against interest 804(b)(3) against interest at time made (pecuniary, proprietary, penal interests), offered against anyone

· inculpate (incriminate) declarant OK

· require corroborating circumstances clearly indicating trustworthiness if they exculpate the accused

· statements exonerating defendant are excluded in federal courts under Williamson v. U.S.
· Statement of personal or family history 804(b)(4) no FHK required

· Forfeiture by Wrongdoing 804(b)(6) 1. engage or acquiesce in making witness unavailable, and 2. witness becomes unavailable. unavailable witness’ testimony becomes admissible 

· Unavailability 804(a)

· privilege – common law, statutory, Constitutional

· refusal to testify – after court order requiring testimony, witness spoke on subject in the past

· lack of memory – lack of memory as to subject of prior statement, failure to review memory

· death, physical, or mental illness - Craig v. MD closed circuit TV for kids

· beyond reach of subpoena, but not if proponent causes absence – must try subpoena, induce appearance, take deposition. “reasonable effort”

Hearsay – Other Exceptions 807. Factors:

· equivalent trustworthiness

· necessity (being more probative than any other evidence available)

· material fact

· satisfy purpose of rules

· notice given, unless need arises suddenly and no prejudice to opponent

Summary Exhibits; Hearsay within Hearsay; Impeaching Hearsay Declarant (805, 806, 613, 1006)

· Hearsay within hearsay 805 – admissible if each part of combined statements conforms w/ an exception 

· Impeaching Hearsay Declarants 806 – may be attacked or supported just like any other witness

· if using PIS, no need to offer opportunity to explain or deny

Relevance – slides

· subsequent remedial measures not admissible to show negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instructions 407

· still admissible for ownership, control or feasibility of precautionary measures, if controverted, or impeachment

· offer to compromise claim not admissible to prove liability 408

· evidence otherwise discoverable still admissible

· not admissible under 410

· guilty plea later withdrawn

· liability insurance not admissible to prove negligently or wrongfully 411

· admissible to show proof of agency, ownership or control, or bias or prejudice of a witness

Privilege 

· Rule 501 privilege governed by:

· F criminal cases and F civil cases not based on diversity

· F statutes or rules control; if none,

· F common law

· S common law

· diversity cases - state’s privilege law

· mixed cases - treated like criminal/non-diversity cases

· Standard 501. unless excepted by Con or statute, no person has privilege to:

· refuse to be a witness; or

· refuse to disclose any matter; or

· refuse to produce any object or writing; or

· prevent someone else from being a witness, disclosing or producing

· Standard 511 – privilege waived if holder or predecessor voluntarily discloses or consents to disclosure

· Standard 512 – no waiver if disclosure 1. compelled erroneously, or 2. made w/o opportunity to claim privilege

· Standard 513 

· judge and counsel can’t comment on claim of privilege

· jury should be kept from knowing about claims of privilege

· party claiming privilege gets jury instructions

· Marital Communications and Marital Testimonial Privileges (501, S. 505, 511-13)

· Spousal Testimonial Privilege – spouse can refuse to incriminate other spouse in criminal case. Standard 505

· held by witness spouse, all incriminating statements

· must be viable marriage, may be common-law marriage

· exceptions: testifying spouse was the victim of charged crime by defendant spouse; child of couple was victim; some courts recognize joint participant exception

· Marital Confidences Privilege – spouse can refuse and prevent disclosure of confidential martial communications

· civil and criminal cases, both spouses have privilege

· confidences made during the marriage

· survives death, divorce if statements were intended to be confidential

· exceptions: crime or tort by charged spouse against other; joint participants in present or future crime, prior to marriage

· Attorney-Client Privilege (503)

· client receives or consults re receiving legal services from who he reasonably believes is attorney w/ motive to keep confidential

· covers attorney and assistants/representatives

· business advice not covered, tax advice covered

· corporate clients: covered under A-C, even after employee leaves

· non-communications: identity of client, fee or source, physical observations by attorney

· privilege w/ client, can be exercised by guardian, rep of deceased client, successor, lawyer at the time

· exceptions: 

· crime fraud – advice to commit crime or fraud. past misconduct protected, ongoing misconduct not protected

· prima facie showing that the client was engaged in crime or fraud when he sought advice of counsel, or committed one based on counsel’s advice, and

· atty’s advice was obtained in furtherance of the crime

· claimants through same deceased client

· b/d by client or atty – either may reveal, to extent necessary to prosecute or defend case

· joint clients

· documents attested by atty

· Psychotherapist-Patient Privilege, Other Privileges; Waiver (501, 502, 504, 506-10)

· waiver: subject matter - charge, claim or defense of a party opens the issue

· waiver: voluntary disclosure – client can waive over atty’s objections

· failure to object w/ notice; voluntary disclosure

· no selective disclosure, opens entire subject matter

· claiming privilege

· assert privilege from beginning to end, claims must be specific

· burden on party claiming privilege

· Clergyman Standard 506 minister, etc or one believed to be, made in confidence and not intended for further disclosure

· privilege w/ client

· Physician Standard 504 statements re professional services, includes some 3rd parties on either end, statements to and from professional

· privilege w/ pt

· Exceptions: Pt put condition at issue, disclosure contemplated, criminal cases, commitment proceedings, will contests, malpractice cases, disciplinary proceedings, statutorily required disclosure, e.g., gunshots, “interests of justice” exception

· Required Reports Privileged by Statute 502 report required by law may refuse to disclose and prevent another from disclosing if law provides

· political vote 507

· 508 trade secrets – privilege w/ person, agent, or employee

· 509 secrets of state and other official information

· 510 identity of informer

Lay Opinions (701)
· rationally based on perception, helpful to jury, not based on specialized knowledge 701

· collective fact opinion – based on perceived facts

· skilled lay observer testimony – repeated opportunities to observe

· difference b/t fact and opinion very vague. courts adopt a liberal rule

· eg. speed, sanity, intoxication

· Ultimate Issue 704

· opinions admissible even if embraces ultimate issue

· except: no one may testify to mental state in criminal case

Expert Witness Testimony (701-705, 803(18))

· expert testimony admissible if it helps trier of fact understand evidence or determine fact at issue 702

· evidence based on sufficient facts or data

· product of reliable principles and methods

· principles and methods reliably applied 

· facts may be those perceived or made known before hearing (listen to testimony, read testimony, hypothetical question). does not need to be admissible if of ordinary type used in field 703

· inadmissible facts not be disclosed unless they will help jury evaluate testimony

· expert testimony can embrace ultimate issue 704 , except mental state constituting an element of the crime or defense

· expert does not need to disclose underlying facts unless 1. required by court 2. on cross-examination 705

· Daubert checklist (non-exclusive)

· Can theory be or has it been tested?

· Subject to peer review or publication?

· Known or potential error rate?

· Standards and controls?

· General acceptance in scientific community?

· Kumho – Daubert applies to all experts, but not all facts applies all the time

· Procedure

· Daubert Motion

· Daubert Hearing

· SJ Motion

· SJ Affidavits

· SJ Hearing

· Dismissal?

· Cross Examination

· All ordinary impeachment

· bias, only for one side

· interest, amount of pay or income

· prior inconsistency

· Insufficient qualifications

· Insufficient basis

· Wrong opinion

· Learned Treatise

Judicial Notice (201)

· Substitutes for calling witnesses and introducing documents

· Covers “adjudicative facts” only - facts that would go to the jury

· Facts must be

· Generally known within the territorial jurisdiction of the court

· eg. geography, local events, local history

· Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned

· amount of snowfall, unit conversions, court records, statutes (not ordinances)

· taken by 

· court 

· party providing necessary information. must provide opposing side opportunity to be heard

· at any time during proceeding

· jury instruction

· civil – must accept fact as true

· criminal – may but not required to accept fact as true

· jury still free to decide whether to use it and what weight to accord

