Texas Family LawPRIVATE 

Ceremonial Marriage-

1. no particular form required

2.  don't need a license (however, if no license is obtained the marriage must be established by proof ..ie elements of a ceremonial marriage)

3.  doesn't matter who performs as long as

     a.  reasonable appearance of authority

     b.  at least one of the parties acted in good faith.

4.  No residency requirement to be married in tx.

5.  Legislature abolished blood tests and medical exam in 1983.

A Marriage is VOID if...

1. bigamy

2. consanguinity - prohibited relationship

    a.  ascendent and descendent

    b.  collaterals - bro and sis

    c.  uncle and aunt

FIRST COUSINS IS OK

A void marriage is terminated by a suit to declare marriage void. 

Texas courts have juris of these cases if 1) one party was domicile of tx or 2) marriage took place in tx.

Annulment:

1. fraud, duress and force

2. underage

3. concealed divorce w/in 30 days of marriage

4. impotency

5. incompetency

6. marriage under influence of drugs or alcohol

7. marriage during 72 hour waiting period

    unless a) armed forces b) court waives cooling period.

need no cohabitation once the facts are discovered or the force removed or the drugs wear off in order to annul.

marriage within the 72 hour cooling period annulment must be brought w/in 30 days after the marriage.

DIVORCE:

1. cruel treatment

2. felony conviction

3. abandonment for more than one yr.

4. living apart for more than 3 yrs.

5. adultery

6. mental hospital for more than 3 yrs.

**** no fault divorce - Grounds of INSUPPORTABILITY - "marriage has become insupportable b/c of discord or conflict of personalities that destroys that legitimate ends of the marriage relation and prevents any reasonable expectation of reconciliation."

defenses in a divorce action -

 1. reasonable expectation of reconciliation - never works

 2. 6 months tx domicile - 90 county residence - not really a defense but a loophole. 

You don't want H to dispose of your property during pendency of divorce-- what do you do?

1.  TRO - (when petition for divorce is filed)  for 14 days w/ one free extension on motion for another 14 days.

     a.  can be granted ex parte if unreasonable act of the sort that no reasonable person could think he should commit: vulgar phone calls, removing, concealing or transferring property.

2.  Temporary Injunction - (when petition for divorce is filed)


A.  after notice and hearing this can be granted for any unreasonable and reasonable acts.  reasonable acts are those which  person could ordinarily do or refrain from doing unless ordered by the court.  ie awarding exclusive occupancy of house, ordering payment of temp support, requiring a sworn inventory, production of books and records.

3.  Protective Orders - upon a showing that the other party has committed....Family violence 1) intentional abuse or 2) threat of physical harm.


a. notice and hearing required - no sooner that 48 hours and no later than 20 days after service.

4.  Temporary Protective Orders - can evict H from family home among other things.

 
a.  if (1) w files a sworn aff giving description of facts supporting TPO and appears in person to testify and (2) court finds a clear and present danger H is likely to commit family violence again.

Once land is transferred and W doesn't consent can W set aside sale? no unless buyer know the transfer was made to defeat W's rts.

Name CHange:

File a petition for change of name in district court stating (1) current name (2) proposed name and (3) reasons for change.

          court must find GOOD CAUSE

Paternity
Paternity tests must be taken by mom, alleged dad and child : these are blood, tissue samples or bodily fluids, as needed to show that at least 95% of the male population is excluded from the possibility of being the father.

refusing to submit to a paternity tests =  contempt, dismissing the suit with prejudice or default judgement or if the suit is not dismissed and a default j is not entered, refusal may be introduced as evidence and that party has the B of P on the issue of paternity.

what if you are in the excluded 95%? suit dismissed w/ prejudice.

what if you are not excluded?  prima facia ev of paternity , b of p on male to show he is not father.

paternity suit - ev test is preponderance

stat of lims for paternity suit: 2 years after child becomes adult

(20th b-day).

if testing didn't exclude then the court may order temporary child support be paid by alleged father.  THis order can not be entered when suit is filed only when paternity tests don't exclude the male.

if a man brings a pat suit seeking to est he is father and seeking custody, upon filing the petition the court can order him to pay temp child support.

Biological fathers rts: (1) rt to service in any SAPCR regardless of relief sought in the action and (2) rt to bring pat suit.

Any party can seek to deny paternity. so wife could say this child is not yours and vis versa.

presumptions of paternity:

1.  born during (or w/in 300 days after) marriage of attempted marriage.

2.  Married the childs mother after the child's birth and signed  a voluntary pat statement of is under an obligation to support the child be voluntary written statement or court order.

3.  named the father on the childs birth certificate.

4.  openly held out the child as his before the child reached majority.

     to rebut the presumption of pat you need clear and convincing ev.

venue for pat suit?  county where the child resides.

ADOPTION
pre- req?  termination of parent child relationship.

1. petition for suit to terminate pc rel:


a. can be file after 1st tri-mester

     b.  hearing cannot be held until 5 days after childs birth

2. Affidavit of Status of child - signed by mom


a. can be signed after first trimester of pregnancy


b. purposes (shows mom unmarried) (to provide info as to dad to meet due process concerns)

3.Affidavit of Relinquishment of Parental Rights: signed by mom


a. lays predicate for consent


b. minor can sign


c. cannot be signed until after child's birth (so she can change her mind).

4. Affidavit of Waiver of Interest in the Child:


a. signed by dad (quit-claim deed not admitting anything only waiving rts)


b.  if father doesn't sign aff of waiver his rts can be involuntarily terminated ...



1) if after being served w/ citation he doesn't respond by either filing an admission of pat or filing a counterclaim for pat or for voluntary legitimation of the child or


2) by proof of culpable acts that are grounds for termination of PC relationship - such as abandonment of mom during pregnancy.

Procedures Before and Adoption can Take Place:

1.  social study must be taken - in any other SAPCR it would be optional.

2.  Child must reside w/ new parents for 6 months before final decree of adoption unless ct finds waiver is in the best interests of the child.

3.  Child age 12 or older must give written consent.

4.  Single person may adopt.

Unless decree terminating PC rel expressly terminates inheritance rts the child may still inherit from real parents.

Before an infant adoption the TDHS must file w/ the ct a 

S - Social

H - Health

E - Educational

G - Genetic

history report, this report must also include any history of abuse suffered by the child.  If chile is looking for parents he only has a rt to a summary of the report to protect the identity and birth parents and families.  Child can get entire SHEG only if parent is looking for him too.

You have to have had possession of child for 6 months to have standing to file a SAPCR a petition for adoption.

if TDHS they need to give consent to the adoption unless the court waives it.

The validity of an adoption is not subject to direct or collateral attack more than 2 years after the adoption decree is entered.

your new h wants to adopt your child from former marriage?

How?

1.  terminate pc relationship of father

2. voluntarily - vol relinquishment of p rts

   involuntarily - grounds: abandonment, abuse, neglect, culpable acts toward another child, failure to pay child support for one yr.

ev std in invol proceeding is clear and convincing.

CUSTODY: MANAGING CONSERVATOR

Managing conservator = custody

possessory conservator = w/ visitation rts

factors taken into account to decide who should get MC?

1.  BEST INTERESTS OF THE CHILD

2.  Ct developed factors: 


a. desires of child


b. child's physical and emotional needs


c. parental ability


d. stability of home


e. parent's plans and opportunities for kid


f. acts and omissions showing one is less fit than other.

on custody issue the jury finding is binding
Choice of child:

1.  14 or over = child can chose in writing filed w/ court.

2.  under 12 = in non jury trial judge MAY interview in chambers

3.  12 or 13 = upon motion judge must interview in chambers.

4.  Jury Trial = call child as Witness if it will help.

On custody issue court cannot deny a parent possession of or access to a child unless:  danger to the child's physical or emotional health.

Joint Managing Conservators- ct can order JMC if it finds appointment is in child's best interest and

1.  child's physical, psychological, or emotional needs will benefit

2. parents show ability to reached shared decisions

3. both parents participated in child rearing before suit

4. geographical proximity not a problem.

 JMC's Key POInts

1.  need not require equal periods of physical possession

2. exclusive power to make decisions can be given to one JMC

3. Court order (or parties agreement to be JMCs) MUST:


a. establish childs residence or designate which JMC shall have rt to determine it.


b.  include provisions designed to minimize disruption of the child's schooling daily routine and assoc w/ friends.


c.  set out rts and duties to be exercised exclusively byone JMC and those to be done jointly.

Parent must be appointed MC unless ct finds that the appointment ofa parent would not be in child's interest b/c it would substantially impair child's physical health or emotional development.

CHILD SUPPORT

Std Possession Order:  if parents live w/in 100 miles, then noncustodial parent gets..


1. 6 fri - 6 sun


2. first, third and fifth weekends


3. 30 days in the summer

More flexible rule apply if kid under 3 or parents live more than 100 miles apart.

court ordered support must terminate: age 18 or graduation for high school whichever period is later (must have diploma by 21).

     unless.... child is physically or mentally disabled before attaining age 18.

Jury finding on custody is binding, jury finding on all other things is advisory only.  Trial court may grant JNOV only if the verdict is against the weight of the ev.

Statutory Child Support Guidelines:

1 - 20% of obligor's net resources

2 - 25

3 - 30

4 - 35

over 4 kids - not less than the amount for 4

guidelines can be reduced or increased taking into account...

1. needs of the child

2. ability of parents to contribute to support

3. financial resources available for support

4. amount of possession and access to child.

if obligor parents NET resources exceed 4,000/month (48,000 per yr) guidelines apply to the first 4,000; court may order additional support as appropriate, considering family lifestyle, income of the parties and the needs of the child.

net resources = cash flow revenue from all sources; earned income, investments, dividends, interest , roy, net rental income and all other income.  (LESS DEDUCTIONS FOR FICA, UNION DUES, INCOME TAX WITHHOLDING for single person claiming one personal exemption and a std deduction)

Enforcement of child support
-------if order entered before Sept 1, 1985.

if obligor falls 30 days in arrears you can file a motion for mandatory withholding.

--------if order entered after Sept 1, 1985

all final orders for periodic child support must provide for mandatory withholding. doesn't apply to temporary support orders.  Orders entered 9/1/85 are grandfathered -- unless obligor falls 30 days in arrears.

max amount subject to mandatory withholding = 50% of disposable earnings. (take home pay)

Mand withholding is available for arrearages as well as future support.

It doesn't apply to investment income.

Self - employed individuals can be ordered to post bond or other security which is forfeited if he falls in arrears.

delinquent child support? talk about

CONTEMPT (up to 6 mos in jail and 500 fine or both and possibility of probation for up to 5 yrs.

MONEY JUDGEMENT - any periodic child support not timely made automatically becomes money j for amount due. to get both contempt and money j you need to seek concurrently.

statute of lims for money j for arrearages - 10 yrs.

INTERSTATE ENFORCEMENT OF CHILD SUPPORT

1. RURESA - make it a tx order - register a certified copy of the out of state order with a Texas court.  then will become enforceable in tx by contempt.

But now tx can modify order

2.  reduce nebraska order to money judgement and get full faith and credit in tx.

3.  MIIWA - request Neb atty gen to institute proceedings under Miiwa and he will transmit a cert copy of support order to tx atty gen which would then obtain an order for mand withholding for H's tx employer.

MIIWA

permits income withholding for arrearages as well as current

support.

ENFORCEMENT OF CUSTODY ORDERS
parent withholding child from MC?

1. habeas corpus - issue - is there a valid ct order - doesn't matter if it is an out of st order - ct can consider whether custody order was issued by ct w/out due process, temp order can be issued if ct finds that there is a serious immediate question concerning child's welfare and if child has not been in realtor's possession at any time w/in the past 6 months, ct may consider motion or cross-action to modify custody.

Venue for Habeas? relator's residence and respondent's res.

2. Tort liability for interference w/ a child - available if person takes or retains possession of kid or conceals kid whereabouts in violation of a ct order.  available against noncustodial parent who kidnaps kid, and also against custodial parent who withholds kid in violation of  possessory conservators visitation rts.

YOU CAN GET ACTUAL AND EXEMPLARY DAMAGES!

is also available against 3rd pty who aids and abets.

Must give notice by registered of cert mail return receipt requested of intent to file tort suit in 30 days unless custody order is complied with.
3.  if all texas setting then also discuss contempt - violation of ct order.

INTERSTATE ENFORCEMENT OF CUSTODY ORDERS : UCCJA

proper juris  of custody matter lies in (in descending order)

1. home state juris - child's home state within last 6 mos)

2. significant connections juris

3. emergency juris

4. juris by default

also mention PKPA - parental kidnapping protection act - full faith and credit must be given to custody order even though they are not final orders.

  Modification of Child Support of Custody Order.

 A. JUris

     family code venue cannot be waived.  Must be in court where SAPCR was.

B.  Motion to modify support order


circumstances of child or an affected party must have materially and substantially changed.  (parent or child income or needs)


cannot be because h's new wife just had twins or b/c there is an eco hardship b/c of remarriage - this doesn't mitigate duty to kids by first marriage.

C.  Motion for modification of order providing for appointment of managing conservator


JUris - SAPCR court unless mandatory transfer if child has moved to new county and has resided for at least 6 mos.

 
To modify sole MC - three prong test


 
1.  circumstances have materially and sub changed



2.  injurious retention



3.  positive improvement would result for kid if MC 

              changed.

If motion to modify custody has been filed w/in one year fromthe order to be modified (UNLESS THE MC CONSENTS) the person seeking modification must show:


1. danger to child's physical or emotional health

D.  Replacement of Sole MC with JMCs

can be modified if


1. changed circs


2. positive improvement for kid


3. retention of sole Mc would be detrimental to the child's         welfare.

E.  Replacement of JMCs with sole MC


1. positive improvement for child and
(one of the following)



a.  immediate and serious concern as to the child's welfare

  or

b.  arrangement has become unworkable under existing circumstances.

Juris problems in Multistate context

A.  Proceeding to modify custody:  UCCJA applies and the relevant test is the home state rule.

B.  Proceeding to  modify support or visitation:  motion must be filed in SAPCR court b/c one pty still resides in tx and UCCJA applies only in custody.

Grandparents can file a petition for reasonable access to the grandchildren.  Requirement is that at least one parent must be the child's natural parent.

Removal of Disability of a MINOR

16 yr old - removal ok if financially independent and living apart from parents.

17 yr old - best interest of child test.

CHILD ABUSE and SEXUAL ABUSE 

TDHS can take possession w/out ct order upon info that would lead a person of ordinary prudence and caution to believe that child was victim of child abuse or sex abuse and there is no time to get TRO.

TDHS must then

1.  file a SAPCR

2. obtain an ex parte hearing within three working days after child taken

3.  give written notice to parents prior to ex parte hearing --

    such notice to contain ...


a.  reasons for taking child


b. summary of parents legal rts

4.  Full adversarial hearing must be held w/in 10 days  - if either ex parte hearing of full adversarial hearing not held w/in 10 days then the child must be returned.

To retain child the TDHS must present sufficient ev to satisfy a person of ordinary prudence and caution that (1) continuing danger to the child's physical health or safety caused by parent's act or failure to act and (2) there is a reasonable likelihood that the child will be a victim of abuse in the future.

Parental Liability for Child's TOrts

Parent liable for prop dmg cause by child's meg conduct if conduct is attributable to parent's negligent failure to exercise duty of control and reasonable discipline of child.  Note* neg conduct of both

Parents liable for prop damage caused by wilful and malicious conduct of child age 12 - 18. limited to 15,000 per act plus court costs and atty fees.  no need to show parental neg.

