
Constitutional Law II: Brown to Bakke & Hopwood – Graglia (Fall 2000)


I.
Historical Context of the Ratification of the 14th Amendment
The 13th Amendment was passed immediately after the Civil War with little controversy. However, the South rapidly enacts Black Codes in an effort to return blacks to as close to a state of slavery as possible.

In response, the Radical Republicans, who control the Reconstruction Congress, pass the 1866 Civil Rights Act to eliminate the Black Codes. The Act is controversial though. Opponents claim that they have no constitutional theory to enact such a measure. The Republicans cite § 2 of the 13th Amendment, which is a substantive grant of authority to Congress to implement the Amendment. They also cite McCulloch v. Maryland (i.e. “Let the end be legitimate . . ..”)

There is still vigorous disagreement however. And the Republicans do not want this issue to go before the Supreme Court, because it’s the same Court that handed down the Dred Scott decision. Therefore, they propose the 14th Amendment, as a constitutional way of enacting the 1866 Civil Rights Act, allowing for future civil rights legislation, and future Reconstruction legislation in general.

Thaddeus Stevens proposed that the language be a simple prohibition of discrimination by the state. This, ironically, was acceptable in the North, which did not want to give blacks the right to vote. (There was a distinction at this time between civil and political rights. The North only wanted to grant blacks the former. The 1866 Act only conferred basic civil rights, not political ones.)

John Bingham’s flowery language is adopted instead. The first sentence of § 1 is just a repeal of the Dred Scott decision (i.e. all people are citizens of the state in which they reside and citizens of the United States). The problem is really the second sentence of § 1. How should it be interpreted?

Privileges & Immunities: This phrase is so expansive that it either encompasses everything or nothing. In the Slaughterhouse Cases, the Supreme Court effectively reads it out of the constitution. This phrase also appears in Art. IV § 2, cl. 1 and The Articles of Confederation. The Court restricts the Privileges  & Immunities Clause of the 14th Amendment to mean no more than it meant in those texts. 

Due Process of Law: This phrase has a definite, traceable history. It goes back to Magna Carta (1215), which placed restrictions upon the sovereign. It is a strictly procedural provision. The government may not seize people or property except by process of law. A century after Magna Carta, Lord Coke encapsulates this idea into a statute under the rubric of Due Process.

The Supreme Court later invents Substantive Due Process (i.e. the idea that laws cannot deprive one of life, liberty or property unreasonably) out of whole cloth. Basically, it subjects all such laws to a reasonableness analysis by the Court. In 1937, the Court ends the Lochner era and gets out of the area of economic substantive due process. However, the Court has subsequently revived this area of the law with regard to social policy (e.g. Roe v. Wade).

Equal Protection: By its plain meaning, this clause states that the laws must be enforced equally, administered equally. The phrase has no history; therefore, the words themselves, as they would be commonly understood, are all that we have.

In Yick Wo v. Hopkins, the Court held that the EPC actually limits laws on their very terms; it does not just require that laws be administered equally.

Obviously, all laws classify and discriminate. So the EPC cannot possibly mean no discrimination. Hence, the Court over time has evolved a complex equal protection jurisprudence.

Rational Basis Test: Classifications must have some rational relation to the law. This minimal test really has no teeth and is applied to social and economic legislation.

Strict Scrutiny: A classification must be narrowly tailored to serve a compelling state interest. This test is quite stringent and is applied to suspect criteria (e.g. race, ethnicity) and when fundamental rights are involved (e.g. voting rights).

Race is a suspect criterion because race is almost never relevant to any classification or state interest. Justice Stevens has pointed out that, if this is so, then racial classifications should not even be able to pass muster under the Rational Basis Test. (So why have this test at all?)

Intermediate Scrutiny: A classification must be substantially related to an important governmental interest. This level of heightened scrutiny applies primarily to classifications regarding sex and gender. Most cases under this level of scrutiny actually involve discriminatory classifications against men.

II.
Early 14th Amendment Cases

A.
Strauder v. West Virginia (1879)


1.
The first 14th Amendment case that actually involves race.

2.
State law provides for all white juries. Venire requirements: must be white, male, resident of the state and 21 years of age.

3.
Π is black man convicted of murder by all white jury.  He wants the verdict overturned. So the question is not whether blacks can be excluded from juries, it is whether or not the state can convict a black man via a jury from which blacks have been excluded.

4.
Majority: It looks to the history of the 14th Amendment for guidance; it says it is going to construe the 14th Amendment liberally. Taken all together, the Civil War Amendments basically constitute a prohibition of racial discrimination against blacks. It announces a general constitutional requirement that there be no discrimination against blacks.

5.
Field’s Dissent in Ex Parte Virginia: The argument appears to be that an all-white jury can be assumed to be prejudiced. But if this is true, then it is not enough that there be an opportunity for blacks to serve on the jury. If whites are assumed to be prejudiced, then every jury must, in fact, have blacks on it or be solely composed of blacks when the Δ is black, in order to ensure a fair trial.

6.
Graglia: As a matter of legislative history, the majority is wrong. The 14th Amendment was not meant to abolish all discrimination against blacks. There was a distinction between civil and political rights at that time. Proponents of the 14th Amendment argued that it did not prohibit: racial restrictions regarding voting and jury service, school segregation, or anti-miscegenation laws.

7.
Graglia: There is one possible justification for the majority’s holding. The subsequent passage of the 15th Amendment, which granted blacks the right to vote, could be read as abolishing the distinction between civil and political rights. Reading the 15th Amendment back into the 14th provides room to argue that the 14th does stand for the proposition that there can be no discrimination against blacks.


B.
Plessy v. Ferguson (1896)



1.
A statute requiring separation by race in rail cars is at issue.

2.
Majority: The Court holds that separate but equal accommodations in rail cars are constitutional. Contends that the 13th Amendment is not applicable here. But it adopts Strauder’s reading of the 14th Amendment; its intent was that there be absolute equality between blacks and whites (i.e. no discrimination). And there is no discrimination here, because the separate accommodations are equal. Rejects the Π’s argument that forced racial separation is a badge of inferiority. The Court also cites the reasonableness of the regulation as a factor in its decision.

3.
Harlan’s Dissent: He sees separate but equal accommodations as being prohibited by the 13th Amendment, which not only eliminated slavery, but even the badges and incidents of slavery. Says that the injury here is not only in blacks’ minds, and that everyone knows that this is about keeping blacks out of white cars and not vice versa. Concludes that the constitution is colorblind.

4.
Graglia: Harlan’s “everyone knows” argument has obvious logical shortcomings. Plus, on its face, the law prohibits both whites and blacks from being in each other’s cars. The majority’s statement regarding any harm being in the minds of blacks is fairly outrageous. As a matter of arithmetic, blacks are only about 1/8 of the population at the time. To have any rule that excludes that 1/8 from interacting with the remaining 7/8 does a great deal of harm. It is, in effect, exclusion from the prosperous. This is clearly not equal treatment.


C.
Gong Lum v. Rice (1927)
1.
This is the last case that upheld segregation. A Chinese girl was prohibited from attending a white school. The Court says that this is not unconstitutional.

2.
The Court states that the issue in Plessy (i.e. segregation on trains) actually posed a more difficult question than this case. Its reasoning is that the state can more readily govern its own funded institutions than private ones, like railroads.

III.
The NAACP’s Higher Education Campaign
The NAACP begins a litigation crusade against segregation in the early Thirties. The crux of the argument is that separate is never equal in practice, and therefore unconstitutional. The focus was on ending segregation in education. If educational facilities had to be duplicated for blacks everywhere and genuinely be equal to those of whites, segregation would prove economically unfeasible. In particular, the NAACP focused on graduate education initially, where it would be very difficult to show any equality between segregated facilities.


A.
State of Missouri ex rel. Gaines (1938)
Missouri did not have a law school for blacks, but did have a program whereby they would send black students to law schools in neighboring states. The Supreme Court holds the practice unconstitutional. It effectively retains the separate but equal holding of Plessy and applies it to higher education, but it takes the requirement of equality more seriously. The Court orders Missouri to create a law school for blacks. Given that a separate, black law school would almost certainly not be equal to the white law school, shouldn’t the Court have ordered him to be admitted to the white law school? Apparently, the requirement is only one of substantial equality. 


B.
Sweatt v. Painter (1950)
A black man applied to UT’s law school. Texas has no separate institution for blacks. But Texas says that it will create a separate law school for blacks. The plaintiff brings suit to be admitted to the white law school. The Court states that it is not going to revisit the separate but equal holding of Plessy. It only considers whether or not the black law school is, in fact, equal. And the Court holds that the black law school is not equal, particularly with regard to many intangible factors (e.g. prestige, the position/status of alumni).


C.
McLaurin v. Oklahoma State Regents (1950)
The Oklahoma law school admitted a black student, but required him to be segregated from the rest of the white student body (e.g. separate cafeterias, a cordoned off section in classrooms, a separate area of the library). The Supreme Court strikes this internal segregation down as being unconstitutional.

IV.
Desegregation


A.
Brown I (1954)
1.
The question before the Court is whether school segregation violates the EPC of the constitution.

2.
Unanimous Holding: The Court rules segregation unconstitutional, as violative of the 14th Amendment. In doing so, it relies on Strauder’s reading of the 14th Amendment as a ban on all discrimination against blacks, as a prohibition of all unfriendly legislation aimed at blacks. Thus, laws may not disadvantage blacks. Segregation does so; therefore, it is unconstitutional.

3.
Footnote 11: In effect, the Court’s opinion overrules Plessy. However, in its reasoning it almost seems to apply that case’s reasoning. Like the higher education cases, segregation here is unconstitutional, because separate is not equal in fact. Why is it unequal? The Court relies on social science studies that say segregation has a negative emotional/psychological impact on black children. (Note: These studies have long since been disproved; they were methodologically unsound.)

4.
Graglia: The conflicting/conflated rationales offered by the majority (i.e. the Strauder argument and the psychological impact theory) produce conflicting theories as to what the legal principle/rule of Brown is.

5.
Rule 1: The first possibility is that segregation denies equal educational opportunity and thus denies equal protection. (Is a natural implication of this rule that racial separation, as opposed to segregation, is also an impairment to learning?) 

6.
Rule 2: As an alternative, Brown might not be read as just a school case. Rather it stands for a prohibition of all segregation. It establishes a blanket prohibition of all racial discrimination.

7.
Graglia: The second rule is the better reading. Why? All of the ruling immediately after Brown indicate as much. Numerous post-Brown per curiam decisions were issued, striking down segregation, citing Brown, and providing no further explanation. No discussion of the impairment of learning was discussed. Some of these decisions took place outside the context of education (e.g. an opinion banning segregation in public parks, which cited Brown without further comment). In addition, when southern litigants came back into court to dispute the social science of Footnote 11 in an attempt to get Brown overturned, the 5th Circuit held that psychological data is not the basis of Brown. Finally, even Thurgood Marshall, when arguing before the Supreme Court on behalf of the NAACP, contended that Brown stood for a blanket prohibition of discrimination.


B.
Bolling v. Sharpe (1954)
1.
Handed down the same day as Brown I; it eliminated segregation in public schools in Washington D.C.

2.
Holding: The 14th Amendment is only applicable to the states, not the federal government; so, Brown I isn’t applicable in D.C. However, the Court uses the Due Process Clause of the 5th Amendment to achieve the same result as Brown I. This is an instance of substantive due process.

3.
Bolling contains no discussion of impairment of learning a la Footnote 11 in Brown I.

4.
Graglia: Bolling proves that the 14th Amendment and the EPC are not really the basis for any of the Court’s rulings regarding segregation; because, even without the 14th Amendment, segregation is still held to be unconstitutional. 


C.
Brown II (1955)
1.
Holding: Despite its unconstitutionality, segregation need not be ended immediately. It must be halted as soon as practicable. School districts must make a good faith start at ending segregation and proceed with all deliberate speed.

2.
Brown II clearly states that the basic principle of Brown I is that there cannot be racial discrimination in public education.

3.
Graglia: Washington D.C. and St. Louis, MO immediately implemented non-racial school assignment after Brown I, so the Court’s contention that districts need time to sort out the logistics of ending segregation is fallacious. The Court is just backing off because it feels that it may have overspent its political capital.

4.
Brown II Rule: Brown II leaves a fair amount of confusion as to what is required. After Brown I, the rule was clear: stop segregating. After Brown II,  school districts have to make a good faith effort and do what is practicable. They don’t have to stop segregating entirely, but they must have a segregation plan.


D.
Originalism & The Brown Decision
1.
Graglia: In the end, he justifies Brown via a quasi-originalist position. Brown I is consistent with Strauder’s reading of the 14th Amendment, so long as one accepts the idea that the 15th Amendment ought to be read into the 14th Amendment as abolishing the distinction between civil and political rights. If so, then Strauder’s reading of the 14th Amendment as a broad prohibition of discrimination against blacks serves as ample justification of Brown.


E.
Goss (1963)
This case involved a school district that had geographic assignment, but with a transfer option. This transfer option involved an explicit racial classification, in that it allowed blacks (but not whites) to transfer out of majority white schools. The Supreme Court holds this transfer plan to be unconstitutional. If the transfer option had been racially unrestrictive, it would have passed muster.

F.
Griffin (1964)
This case involves one of the original plaintiffs from the Brown case. In Virginia, which is the heart of desegregation resistance, a county plans on closing the public schools rather than comply with Brown. The whites open up private schools for themselves, and offer to do so for the blacks on a segregated basis. The state of Virginia provides tax credits to facilitate the operation of these private schools. The Supreme Court rules the tax credits unconstitutional; they constitute racially discriminatory state action. Furthermore, the Court holds that the federal government can force the state to reopen these schools, and that the district court may even order the raising of taxes to support the schools.


G.
U.S. v. Jefferson County Board of Education (1966)
The 5th Circuit alters the Brown requirement (i.e. no racial discrimination by the government). Instead, the court holds that the requirement is actually one of racial discrimination to achieve integration. The Court does this through wordplay. The court asserts that a prohibition of segregation (a negative action) is the same thing as requiring desegregation (a positive action). And in turn, to require desegregation, is to require integration. According to the court, this requirement only pertains to the South. One justice dissents, stating that racial balancing (i.e. integration) is strictly forbidden by the 1964 Civil Rights Act. The 5th Circuit reaffirms the holding en banc however. The En Banc panel asserts that all it is doing is remedying the effects of past segregation.

Graglia: The court is patently wrong. Its opinion does not distinguish between racial separation and segregation. The reason that the schools are racially imbalanced everywhere (but the rural South) is because there is residential racial separation. Thus, the court is not remedying the effects of past segregation, because past segregation is not the cause of the present racial imbalance.

V.
The 1964 Civil Rights Act
This is the first major civil rights measure since the Civil Rights Act of 1875. (The 1875 Act forbade racial discrimination in public accommodations. It was passed pursuant to the 14th Amendment. The Supreme Court struck it down on the basis that the 14th Amendment forbids state discrimination, not private conduct.)

It basically ratified the Brown principle (i.e. no racial discrimination by the government), and extends it to apply to employment and public accommodations. The 1964 Act is passed pursuant to the Commerce Clause rather than the 14th Amendment.

Despite its clear wording and explicit legislative history, both of which verify Congress’ intent that the Act prohibit any racial discrimination by the state, the administrative agencies involved and the courts immediately convert the Act into a requirement that the government affirmatively implement racially discriminatory policies. The Act explicitly defines “desegregation” to mean non-racial assignment; however, the courts proceed to interpret it as a requirement for integration.

Title IV and Title VI of the Act pertain to education and federal spending. Neither prohibit segregation, but both do prohibit any institution that receives federal funding from engaging in segregation.

In 1965, Congress implements the Elementary & Secondary Education Act, which provides substantial funding to public schools. Receipt of these funds are, of course, conditioned on compliance with Titles IV and VI. Thus, when the courts interpret the 1964 Act into a requirement of integration, it has a dramatic effect on the public schools and institutes a whole new wave of litigation.

The 1964 Act was soon followed by the 1965 Voting Rights Act and the 1968 Civil Rights Act, which prohibits racial discrimination in housing and the sale and rental of property.

VI.
Green Trilogy: The Integration Requirement


A.
Introduction
The 4th, 6th, and 8th Circuits had all reached the exact opposite conclusion that the 5th Circuit had reached in Jefferson County. The NAACP had stipulated in the trial courts that the school districts involved in Green, Raney, and Monroe were being administered via non-racial freedom-of-choice plans. So the Brown requirement would seem to be met. Nonetheless, the Supreme Court denies cert. in the Jefferson County case, but grants cert. for Green, Raney, and Monroe.  


B.
Green (1968)
1.
Facts: Takes place in an equally racially divided area of Virginia. There is no residential segregation or separation. There is a past history of racial segregation in the schools however. Straight neighborhood assignment would result in integration. The district is utilizing a freedom-of-choice plan to minimize integration, but is administering it in a non-racial fashion.

2.
Graglia: If Brown I is properly understood to have established a ban on all racial discrimination by the government, then Green completely alters the Brown I rule.

3.
Majority (Brennan): The Court flatly disavows the 5th Circuit’s (Jefferson County) semantic rationale that desegregation and integration are the same thing. Brennan distinguishes between desegregation and integration. The former is a limited requirement, limited to where segregation had actually been present. The latter would be a requirement to end racial separation wherever it occurs. The Court is only concerned with the former.

4.
Remedy Rationale: The majority states that the requirement of desegregation also requires courts to remedy the continuing effects of past segregation. The Court is not requiring racial mixing for its own sake; it is requiring racial mixing (and racial classification) to eliminate the effects of past discrimination.

5.
Graglia: Unitary School Systems: Brennan relies on the actual numbers regarding racial separation in determining that the school system is still dual in nature. Thus, even though the Court does not say so, the fact that a school system is not sufficiently integrated is held to be evidence of segregation/the effects of past segregation.

6.
Graglia: Although the Court insists that it is only applying and enforcing Brown I’s requirement to end racial segregation, in reality, it is requiring integration. By clinging to Brown I, however, the Court avoids having to give any constitutional justification for an integration requirement. Additionally, by clinging to the remedy rationale, the Court’s decision only applies to the South, which is perceived as being racist and worthy of upbraiding for its truculence in implementing Brown. 


C.
Raney (1968)
1.
Raney is basically just a replay of Green, only in a majority black area in the deep South. Again there is no residential segregation or separation.

2.
A freedom-of-choice school assignment plan is held invalid, in effect, because it failed to result in an appropriate racial composition in the schools.

3.
The Court orders the district court to retain semi-permanent jurisdiction in order to grant any further relief as needed, as opposed to requiring that a new lawsuit be brought each time.

D.
Monroe (1968)
1.
Facts: This case is factually dissimilar from Green and Raney. It occurs in a small city in Tennessee, where there is residential segregation/separation by race. The school district plan here consists of neighborhood assignment with a free-transfer provision.

2.
Majority (Brennan): The problem here is the free-transfer provision. Its effect is to minimize integration in the schools despite neighborhood assignment.

3.
Graglia: The problem with the Court’s opinion is that is fails to take account of reality. Without the free-transfer option, whites would just flee from the school system altogether. Thus, integration is maximized by the school district; under the free-transfer provision, you are getting all of the integration that is possible. Brennan actually states that constitutional principles do not bend to meet reality (i.e. do not account for white flight). Thus, it is not permissible to plead reality as a defense where desegregation is involved.


E.
Analysis
Despite the failure of the Court to articulate a Brown-based reason (or a rationale logically consistent with Brown) for striking down the freedom-of-choice plans in Green and Raney, there are plausible arguments:

1.
Explicit Discrimination Rationale: The identification of these schools continues to be by race (i.e. former black schools, former white schools). So freedom-of-choice plans only offer students a choice between what had been explicitly racially identified schools. That is impermissible under Brown.

2.
Prophylactic Rationale: School districts may not switch from a segregated system and immediately proceed to a freedom-of-choice plan, because it would encourage misbehavior. The law should not invite or provide the opportunity for violation of the rules.

3.
Implicit Discrimination Rule: Freedom-of-choice plans are racially discriminatory here because they have a definite racial impact, and there is no suitable non-racial justification/explanation for them (given that neighborhood assignment is the historic norm). Freedom-of-choice provides less integration and it is less convenient to administer, so why do it?

Note: these rationales are inapplicable to the differing factual situation in Monroe.


F.
Conclusion
The Green trilogy makes it clear that the Brown requirement to end segregation is no longer sufficient. Now school districts must also remedy the effects of prior segregation. But what steps must be taken? And what degree of racial mixing is required by the constitution? These questions remain unanswered after these three decisions. These are the two principle problems with the decisions handed down in the Green trilogy: they erode the Brown principle of no discrimination by the government; but, they place no other legal principle or rule of decision in its place.

VII.
In The Wake Of Green


A.
Montgomery County (1969)
The Court affirms a district court’s order that the faculty of area schools be integrated and comprise a specific racial ratio. This is the first time that this has explicitly been done; even Green had not gone so far. However, the Court cites the remedy rationale and says that this is in the spirit of Green.


B.
Alexander (1969)
The Court holds that the time for “all deliberate speed” speed is over. School districts must begin operating unitary school systems immediately. Green had invalidated a freedom-of-choice plan that had previously been approved by the 5th Circuit; so, the appellate court was going to allow the 33 districts involved time to come up with the new plans. The Supreme Court says no, it must be done immediately.


C.
Carter (1970)
Like Alexander, the Supreme Court allows for no delay in establishing a unitary school system. It orders immediate student reassignment in the middle of the school term.


D.
Swann v. Charlotte Mecklenburg (1971)


1.
Charlotte had a non-racial geographic assignment plan.

2.
District Court: Holds that post-Green, the rules have changed. Under the new rule, school districts must be racially balanced, notwithstanding Green’s language to the contrary. The district judge compares educational statistics between whites and blacks, noting the disparity between the two. He discusses his own philosophy of education and concludes that, black performance will be improved by racially balancing the schools. This is the first time since Footnote 11 in Brown I that this rationale has appeared. His ordered plan involves a precise racial balance, to be achieved through bussing, satellite zoning, staggered school hours.

3.
4th Circuit: Almost completely affirms the district judge’s order, except to reduce the amount of bussing called for at the elementary school level. However, the 4th Circuit affirms the result under an entirely different theory. It says nothing about black performance in school. Instead, it concludes that racial separation in the schools is the result of illegal residential segregation. Therefore, the racial separation in the schools is, in effect, segregation as well. (The court cites racial covenants, federal housing policy, and the fact that the school board was putting the schools in black neighborhoods.)

4.
Supreme Court (Burger): Affirms the result under a third theory. The Court reverts to the desegregation/remedy rationale that it developed in Green. It claims to be enforcing Brown, rather than requiring integration for its own sake. Burger states that courts may only remedy constitutional violations; however, school districts may, of their own accord, assign students by race to achieve racial balance. So racial classification/discrimination is permissible, but not constitutionally required. The Court holds that the 1964 Civil Rights Act is inapplicable; its language forbidding racial balancing in schools only applies de facto segregation, not the de jure segregation of the South. It further holds that there is a presumption against one-race schools and that the goal is the highest degree of desegregation (i.e. integration) possible.

5.
Graglia: Here the schools are imbalanced because of residential separation. The 4th Circuit is wrong: this residential separation is not the result of illegal segregation. The covenants and federal policies that it cites ended in 1948. Thus, the Supreme Court is equally wrong. The remedy rationale is not applicable to the facts here. Burger states that racial balance is not required by the constitution, but that’s precisely what the district court ordered and the appellate courts affirmed.

E.
Davis (1971)
Burger writes this opinion, which approves a split-zoning and busing plan. The opinion notes that geographic zoning (i.e. neighborhood assignment) is not presumptively correct/valid.


F.
Winston-Salem (1971)
A district judge permitted a non-racial geographic zoning plan. The court of appeals reverses on the basis of Swann and Davis and remands. The district judge then orders bussing for racial balance. Burger, acting alone, issues a stay and 11-page opinion, which contradicts Swann and Davis’ holdings. He states that no racial balancing is required; this contradicts the facts/results of Swann and Davis, if not all of the language of the opinions.

VIII.
Consolidation and Deconsolidation

A.
Emporia (1972)
Supreme Court (5-4) holds that a school district may not divide (i.e. deconsolidate), if that division makes a district less white. The Court clings to the remedy rationale in justifying its holding.


B.
Richmond (1973)
The district court in this case orders consolidation of urban districts with the outlying suburbs, in order to racial balance the schools. It’s an attempt to curb white flight by bussing whites back into the city. The 4th Circuit reverses the district court. And the Supreme Court affirms the appellate court (4-4, with Powell recusing himself). So there is no consolidation requirement.

IX.
Integration: High Water Mark and Ebb Tide


A.
Spencer v. Kugler (1972)
This case involves New Jersey school districts. The area has a very high population density, with very affluent white districts and small black enclaves. Thus, the school system is racially separated. This arrangement is challenged. The Supreme Court affirms the district court’s holding that there was no segregation here in the past; therefore, there is no need to desegregate. The Court takes the remedy rationale seriously.

B.
Keyes (1973)
1.
Facts: The case involves the Denver school district. Colorado had no history of segregation. On the contrary, it was highly progressive in the area of race. This is mostly because until after WWII, there really weren’t that many blacks in the state. Six years prior to the Green decision, Denver had implemented an explicitly racial student assignment system to increase racial mixing/balance in the schools. In 1969, the school board voluntarily adopts a busing plan. This generates immediate opposition. An election results in members of the school board being voted out, and the plan is rescinded.

2.
District Court: Rescission Rationale: The court says that the rescission of the busing plan is unconstitutional and holds that Denver’s black schools are unconstitutionally segregated. The de facto separation is rendered de jure segregation by the rescission of the busing plan. The district judge says that segregation is involved because of the racial impact of the rescission and the school board’s intent. That is, the school board’s rescission of the busing plan has a definite racial impact and the measure was deliberate.

3.
District Court: Reitman v. Mulkey: The district judge cites this case in support of his rescission rationale argument. In Reitman, the California legislature passed a fair housing statute, which was subsequently struck down by a ballot referendum. The Supreme Court (5-4) rules the referendum unconstitutional and invalid. In essence, the Court held that it was unconstitutional for California to discontinue what it never had a constitutional obligation to do in the first place.

4.
District Court: School Construction The district judge ruled solely on the basis of the rescission rationale; however, he did cite other factors as bearing on his analysis of the school board’s intent regarding the rescission. For example, the building of a school in an area experiencing black population growth. The district engaged in discrimination by constructing and zoning it in a black area, the school’s non-racial justifications (e.g. need and safety regarding a traffic thoroughfare) notwithstanding.

5.
District Court: Core Area: The rescission discussion pertained to busing from the Park Hill area of Denver; it did not affect the Core Area. With regard to the Core Area of the black residential section of Denver, its schools, while being all black, were found to be so only due to residential separation. No finding of de jure segregation was made. Nonetheless, the district judge orders desegregation (i.e. integration) here too on the basis that all racial separation impairs black education.

6.
Graglia Rescission & Intent: The district court is completely wrong in its analysis. Its argument that the rescission is discriminatory because it has a racial impact is wrong, because such reasoning obliterates the distinction between de facto and de jure segregation. Almost anything has a racial impact, so that cannot be the test for discrimination/segregation. Secondly, the fact that the rescission was deliberate/intentional is equally irrelevant. Every conscious act that one takes can be said to be deliberate/intentional. The rescission rational of the district court actually means that racial imbalance is impermissible.

7.
Graglia: The correct test for finding discrimination is: an act can be said to be racially discriminatory where it has a racial impact, and there is no non-racial justification for the act (e.g. Gomillion v. Lightfoot). 

8.
10th Circuit: Affirms the district judge regarding the Park Hill schools, but rejects the rescission/Reitman rationale. The court states that the only requirement is that the school board be race-neutral in its decisions. However, it holds that the school construction cited by the district court is an example of racial discrimination, and thus justifies desegregation. On the Core Area schools, the 10th Circuit rejects the district judge’s educational impairment theory and reverses him with regard to desegregating (i.e. integrating) the Core Area schools.

9.
Supreme Court (5-3, 1 abstaining): The Supreme Court denies cert. to the school board; thus, it does not consider the Park Hill verdict or the rescission rationale of the district court. The only issue before it is the 10th Circuit’s reversal of the desegregation plan in the Core Area.

10.
Majority (Brennan): Begins by equating blacks and Hispanics, in that both must be integrated with the white majority. Though the Court, of course, does not admit to integrating at all. The Court insists on adhering to the remedy rationale.

11.
Majority (Brennan): The Court does not even address the district court’s rationale for desegregation/integration of the Core Area schools (i.e. that racial separation, whatever its cause, is bad for blacks). Instead, it maintains that in order to qualify under the remedy rationale, the racial separation in the Core Area must be found to be the result of de jure segregation. To do so, the Π must show that the schools are racially imbalanced and make a showing of intent (i.e. show that the racial imbalance was brought about by official state action).

12.
Majority: Presumption 1: Since there was a finding of de jure segregation in the Park Hills schools, then any racial imbalance elsewhere in the same district can be presumed to also be the result of that de jure segregation. Indeed, racially inspired state action can be presumed to have an impact beyond the school district to which it is applied.

13.
Majority: Presumption 2: Intent is what distinguishes de facto and de jure segregation from one another. Thus, if you find intent in one area (e.g. Park Hill), then you can presume that the same result in another area (e.g. the Core Area) is not accidental.

14.
Majority: Rebutting Presumption of Intent: For Brennan, a recitation of a non-racial, race-neutral explanation for conduct is not sufficient to demonstrate lack of intent to segregate. How can it be rebutted? The school board can rebut this presumption by showing that a lesser degree of racial imbalance would not have resulted even if it had not acted as it did.

15.
Graglia: Regarding a finding of intent via official state action, this once again allows a court to find intent whenever an act was conscious/deliberate (i.e. always). If a school board just decides to have schools, locates them, and institutes neighborhood assignment, a finding of segregative intent could be made via Brennan’s reasoning.

16.
Graglia: Regarding Presumption 1, how could the racial separation in the Core Area be held to have been caused by any segregation (de jure or otherwise) in Park Hills, when the former predated the later?

17.
Graglia: Regarding Presumption 2, all that one can show to rebut such a presumption is a non-racial justification. Brennan’s presumption is practically unrebuttable. 

18.
Powell Concurrence: Powell states that there is no dual system to dismantle here. Denver’s schools can be considered segregated only in that there is racial imbalance. Argues for abandoning the de facto/de jure distinction and implementing a new constitutional requirement to maximize integration (via school placement, zoning, faculty ratios, but not busing). He offers a prophylactic rationale for doing so: if the schools are racially mixed, then we know that there is no racial discrimination being used to segregate. But he also contradicts himself by offering a second justification for a new requirement. He effectively agrees with the majority that any racial imbalance raises a presumption of segregation. This undercuts his original rationale entirely.

19.
Graglia: Powell never articulates a firm rule, which would only mean prolific litigation if it were implemented. And his half- measures are unrealistic. Without busing and massive transportation schemes, no real racial balance could be achieved. On the positive side, Powell does discuss the benefits of neighborhood schools and even goes so far as to say that parents ought to have a constitutional right to neighborhood schools.

20.
Rehnquist’s Dissent: Argues that this case has nothing to do with enforcing Brown. Green and its remedy rationale are a great extension of the Brown idea (i.e. that the government may not classify/discriminate via race). Even if some racial discrimination can be shown in Denver, that does not make the entire school system segregated, and it is not the cause of any racial imbalance in the schools.

21.
Graglia: Swann basically required massive integration. Keyes stands for the proposition that the integration requirement applies everywhere, not just to the South. However, there is one vulnerability in the Court’s opinions. By clinging to the remedy rationale, if any court ever takes that rationale seriously, desegregation/integration will come to an end.


C.
Milliken (1974)
1.
This is the first case that the NAACP loses in the Supreme Court since Gaines in 1938. It is a 5-4 decision.

2.
Facts: The case revolves around the Detroit school system, which had never been segregated. The school system there is majority black. Blacks control both the city government and the local school board, and the city has a long history of racial discrimination to achieve integration (a la the affirmative action envisioned in Green). The case arises when the city revokes a busing measure that it had passed.

3.
District Court: The judge states that the de jure/de facto distinction should not matter. The school board has a constitutional obligation to adopt policies that overcome neighborhood separation (i.e. to integrate). Nonetheless, in spite of the facts, the judge does make a finding of de jure segregation in the city of Detroit itself. As for the remedy, how do you “desegregate” a majority black school district though? The judge’s solution is to order 53 suburban school districts to consolidate with Detroit.

4.
Supreme Court Precedent: The Court’s most recent precedents are Swann and Keyes. The former ordered, in effect, that there needed to be near perfect racial balance. The latter held, in effect, that the integration requirement applies everywhere, not just the South. However, even in these two decisions, the Court insisted that it was acting pursuant to the remedy rationale (i.e. there was no admission of any integration requirement).

5.
Burger Majority: Five justices take the remedy rationale seriously and apply it for the first time. The Court assumes the truth of the district judge’s finding regarding de jure segregation in the city, as Detroit did not appeal this issue. However, the Court holds that no inter-district/district consolidation remedy is appropriate. There was no finding of de jure segregation with regard to the suburban districts; therefore, they should not be included in the remedy. Having accepted the finding of de jure segregation in the city though, the Court does order busing within Detroit itself. 

6.
Significance: Milliken demonstrates that if the remedy rationale is taken seriously, busing and integration requirements are through. Following Milliken, the Supreme Court reversed numerous busing orders.


D.
Austin ISD v. U.S. (1976)
The Supreme Court reverses and remands a busing order so that the lower court may reconsider the issue in light of its ruling in Washington v. Davis (see X. B. below). It notes that the principal cause of racial imbalance in schools is racially separate neighborhoods, and that this is largely a factor outside of the control of school districts. Busing is not precluded, but it is not always appropriate either. An equitable remedy should not exceed the scope of the constitutional violation.


E.
Freeman v. Pitts (1992)
The Supreme Court reverses an appellate court busing order, and holds that the district court can relinquish jurisdiction over those aspects of the desegregation plan with which the school district has fully complied.

F.
Missouri v. Jenkins (1995)
This litigation originally commenced in 1977. A district judge basically took over the school system, which today is about 68% black. An inter-district remedy is not possible; therefore, the judge orders approximately $2 billion dollars worth of spending over time to make the Kansas City schools into magnet schools and reverse white flight. However, the schools neither improve academically, nor do the whites come back. Thus, the district judge orders still more spending and proposes to retains jurisdiction until things do improve. In a 5-4 decision, the Court disallows the district court to retain jurisdiction.

X.
The Aftermath of Integration
Busing has just recently ended in Dallas, Houston, and Denver, largely because the school systems there are now about 90% non-white. White flight generated by compulsory busing orders has turned urban school districts into the wastelands that they currently are.

XI.
Race And Employment Law

A.
Griggs v. Duke Power (1971)
1.
Griggs does to Title VII (employment discrimination) of the 1964 Civil Rights Act what Swann did to Title IV (education). A unanimous opinion by Burger turns Title VII’s explicit prohibition of race discrimination/classification in employment into a requirement of race discrimination. The legislative history of Title VII is utterly at odds with the Court’s holding.

2.
Holding: In Griggs, the power company required that all employees be high school graduates and have a certain math/verbal score. The Supreme Court holds these requirements to be in violation of Title VII. The requirements are held to be racially discriminatory because the effect of the test is to disproportionately exclude blacks (i.e. more blacks fail the math/verbal test than whites).

3.
Test: Tests that have a disparate impact on blacks are prima facie discriminatory. The employer has an affirmative defense if he can show business necessity. The standard for showing business necessity is a demanding one. The Court will basically engage in a form of strict scrutiny analysis regarding business necessity.

B.
Washington v. Davis (1976)


1.
This is the next race-related decision handed down after Milliken.

2.
Facts: The case revolves around a standard civil service test required to gain admission to the Washington D.C. police department. About 20% of whites fail the test; 80% of blacks fail it.

3.
Title VII of the 1964 Civil Rights Act did not apply to Washington D.C. in 1976; so, the civil service test was challenged as being unconstitutional. 14th Amendment does not apply to D.C. either, so there is no equal protection claim. It’s challenged under the Due Process Clause of the 5th Amendment (i.e. substantive due process a la Bolling v. Sharpe). 

4.
Holding: The Court announces that the rule of Griggs regarding Title VII is not synonymous with the constitutional requirement. Under the constitution, disparate impact is not enough to find discrimination.

5.
Intent: The Court adheres to its basic EPC jurisprudence: discriminatory intent/purpose is what must be proven by a plaintiff in order to show employment discrimination under the constitution. The racially discriminatory purpose need not be express on the face of the statute (i.e. even a neutral statute can be applied invidiously, e.g. Yick Wo v. Hopkins).

6.
Test: If there is no non-racial justification, then racially disparate impact can still qualify as discrimination. So the test is not that different from the one articulated in Griggs. However, the burden of proof is substantially altered. Under Griggs, the burden of proof is heavy and it is borne by the employer-defendant. Under Davis, the plaintiff has a steep burden of proof, and it is comparatively easier for the defendant to show business necessity. Where Griggs applied a strict scrutiny analysis, Davis applies a rational basis test.

7.
Graglia: The focus on intent is not particularly helpful. Good intent should not be able to excuse unjustifiable conduct. Likewise, bad intent should not invalidate otherwise permissible behavior.


C.
Dothard v. Rawlinson (1977)
The Supreme Court struck down height and weight requirements for prison guards that had a disparate impact upon women.

D.
Beazer v. NYC Transit Authority (1979)
A federal district court had held an anti-drug use requirement to be racially discriminatory under the 1964 Civil Rights Act. The Supreme Court reverses, holding that this requirement serves a legitimate employment goal. 


E.
Watson v. Fort Worth Bank & Trust (1988)
The Court unanimously holds that the disparate impact theory of discrimination is applicable even to the use of subjective or discretionary employment criteria. A four-justice plurality mitigated this expansion of Title VII’s coverage by holding that the plaintiff still bore the burden of proof of demonstrating a Title VII violation. The plurality also seemed to suggest that the employer-defendant’s showing of business necessity in response to the plaintiff’s prima facie showing (based on disparate impact) was not that difficult to meet.


F.
Ward’s Cove (1989)
The Watson plurality opinion garners a majority. The case restates the Beazer and Watson standards as the governing law in employment discrimination period. Its significance lies in the fact that it seems to erase the distinction between Griggs and Washington v. Davis (i.e. the same standard is now applicable under Title VII and the constitution). Now the heavy burden of proof always lies with the plaintiff, and the employer-defendant’s business necessity defense is easily established. It does not explicitly overrule Griggs, but appears to have that effect.


G.
The 1991 Civil Rights Act

Congress originally tried to pass this in 1990; Bush vetoed it, however, because it contained language explicitly overruling Ward’s Cove. As passed in 1991, it contains no such language. It does purport to be reinstating the Griggs test though. A violation of the act is established by disparate impact; previously, such impact was merely evidentiary – now it establishes racial discrimination. Business necessity remains an affirmative defense. But no definition of business necessity is included in the statute, and the statute itself disavows all legislative history.

Graglia: An affirmative defense is essentially a plea of guilty that asserts an excuse. A business pleading this will be conceding guilt, but contending that its racial discrimination is necessary.



XII.
Affirmative Action (Racial Preferences) In Higher Education

A.
Introduction
Prior to 1968, the idea that a state school could use racial preferences in admissions was thought to be unconstitutional, due to Brown’s prohibition of the use of racial classifications by the government. In altering the Brown requirement, however, Green spoke of the need for affirmative action. In practice, Green endorsed the permissibility, indeed the necessity, of using racial discrimination in order to increase integration in grade schools. A fortiori, these arguments apply to higher education. So academic institutions began using racial preferences.

Racial preferences in higher education are really only relevant a small percentage of institutions. There are 3,000 or so four-year colleges in the U.S. Most have open admissions policies. Only about 25 are super selective, another 100 to 200 are very selective, and then there are 300 to 400 moderately selective ones; racial preferences are really only pertinent to these. Racial preferences are also mostly relevant to blacks and Hispanics (primarily Mexican-Americans and Puerto Ricans), who traditionally do not perform well on standardized tests, as compared to other demographic groups.


B.
Justifications Cited Pro Racial Preferences
1.
Under-representation: Many argue that certain minority groups are not admitted to educational institutions relative to theirs numbers in the overall population but should be.


Graglia: No demographic group is perfectly represented in any institution (e.g. the number of blacks (whites) in professional basketball; the number of Jews (Italians) as law professors in select institutions; the number of Kenyans as Marathon winners).


Graglia: Besides the idea that one member of a race does/can/should represent their race is wrong-headed anyway.

2.
Cultural Bias: Some argue that the standardized tests utilized to gain admission to institutions of higher learning are culturally skewed against non-whites.


Graglia: If they are culturally biased, then it is difficult to understand why some minority groups (e.g. East Asians, Indians) do so well on them; they typically outscore whites.


Graglia: If the tests did not actually accurately predict the performance of blacks and Hispanics, the cultural bias argument would be a strong one regarding those groups. However, this turns out not to be the case. In fact, where blacks are concerned, they typically overestimate performance.

3.
Remedy Rationale: Racial preferences are necessary to compensate minorities for past discrimination and to compensate for the lingering effects of past discrimination.


Graglia: Logically, this argument has problems. You cannot compensate A today at B’s expense, for what C did to D yesterday. It’s just not possible. The blacks and Hispanics who are being “compensated” today have not actually sustained the injuries for which compensation is allegedly being rendered.


Graglia: The black experience in America is different from that of any other group in America. So even if the remedy rationale were valid, it couldn’t possibly serve as the basis for preferences for other groups. The fact that it is cited in favor of preferences for all minorities bespeaks the fact that it cannot really be a valid basis for preferential treatment.

4.
Proxy Rationale: Racial preferences are a suitable vehicle for helping the poor and disadvantaged.


Graglia: Race is a poor proxy for disadvantaged status. Not all blacks are poor and downtrodden, and not all whites are privileged.


Graglia: Racial preferences do not actually benefit the underclass or the disadvantaged. People who apply to select academic institutions are predominantly from the upper-middle and upper classes, not the ghetto.

5.
Role Models: Admitting and graduating minorities to select institutions will allow those persons to serve as role models, raising the performance and aspirations of their groups.


Graglia: How could it possibly raise minority aspirations to establish as a rule that they are not required to meet the same standards that everyone else is held to? (It is an insinuation of inferiority.)


Graglia: The aspirations of blacks are actually quite high, perhaps unrealistically so.  


C.
DeFunis v. Odegaard (1974)
The University of Washington Law School is granting preferences to minority applicants, because few are applying and getting in. The Court ducks the issue and holds the case to be moot.

Graglia: Justice Douglas dissents from the denial of cert. and states that he would hold such preferences to be unconstitutional. Douglas’ dissent is out of step with the Court’s school opinions though. Burger stated in Swann that schools could, of their own accord, assign students by race – it just could not be ordered by a district court.


D.
Regents of the University of California v. Bakke (1978)
1.
A state medical school had implemented an admission program that explicitly set aside 16 out of 100 places for minority applicants.

2.
Rehnquist Opinion: Four justices hold that the constitutional question need not be reached at all. They cite the 1964 Civil Rights Act; Title VI plainly states that there shall be no such racial discrimination. And as a matter of jurisprudence, constitutional questions are to be avoided where possible.

3.
Graglia: Rehnquist, et al. are correct in their analysis of Title VI and its applicability. Title VI applies to any school that accepts federal funds, and the California schools do so. However, Title VI merely states that if a school discriminates, it will lose its federal funding, nothing more.

4.
Brennan Opinion: Four justices, in an opinion that is not actually attributed to any one of them (a practice not employed since Cooper v. Aaron), reject the Title VI argument. They hold that the meaning of Title VI is cryptic. They surmise that Title VI was only meant to forbid what the 14th Amendment’s EPC was meant to forbid.

5.
Brennan Opinion: Accordingly, these four justices reach the constitutional question. They argue that benign racial discrimination is only subject to intermediate scrutiny (i.e. designed to serve an important government interest and substantially related to that end), as opposed to rational basis analysis or strict scrutiny. They believe that the medical school’s practices meet the intermediate scrutiny requirements. 

6.
Brennan Opinion: The important government interest being served here is the remedy rationale; they cite Green in their opinion.

7.
Powell Opinion: Powell announces the judgment of the Court. He is effectively the tie-breaker, and holds the medical school’s quota system to be unconstitutional. However, unlike Rehnquist, he does reach the constitutional issue. Powell does not agree with Brennan that intermediate scrutiny is applicable; all racial classifications are subject to strict scrutiny. He cites Hirabayashi and Korematsu for this proposition. Ironically, these WWII Japanese internment cases actually upheld racial classifications.

8.
Powell Opinion: Powell does not find the remedy rationale to be valid in this case. The medical school’s set aside program is discrimination for its own sake (i.e. racial preferences for minorities in order to increase the number of minorities).The UC Davis medical school was established in 1968 and had thus never had any policy of segregation or discrimination. The plaintiff’s claim is that the 16-spot set-aside program is a remedy for general societal discrimination. Powell rejects the idea of using the remedy rationale regarding such general background discrimination.

9.
Powell Opinion: He rejects the argument that minority graduates will deliver services to underserved minority communities suffices as a compelling state interest. There is simply no empirical evidence that this is so.

10.
Powell Opinion: While invalidating the medical school’s use of race, Powell does write that race may be used as one of many criteria regarding admissions. He cites the diversity argument (i.e. the notion that race can serve as a proxy for diversity of views and provide a broader educational experience) as a potentially compelling state interest that would be served by such a narrowly tailored admissions program. Diversity has some interplay with academic freedom, which is a recognized 1st Amendment concern.

11.
Graglia: Powell’s argument that precedent had forbidden the use of race/the remedy rationale with regard to general societal discrimination. He is incorrect. Green and Swann had used race/the remedy rationale in precisely this manner, albeit they claimed not to be doing so.

12.
Graglia: Powell’s notion that race can be used as one of many factors is nonsense. If race is the factor that tips the scale in any given case, then race is not one of many factors, but the deciding factor. The very admission statistics that Powell cites in his opinion demonstrate that race is not being used to break ties between equally qualified candidates.

13.
Graglia: Powell’s middle-way of using race as one criterion out of many is just an invitation to fraud. It invited universities to engage in duplicitous use of race in admissions. For example, consider UT Law School’s pre-Hopwood admissions criteria. Blacks and Hispanics were being admitted with scores that would have resulted in automatic rejection had they been white.

14.
Graglia: Is race a suitable proxy for diversity of viewpoint? Can or should any one member of a race be held up as an exemplar of his group’s alleged viewpoint? Economic background and individual life experiences are more relevant to diversity of views than race.

15.
Marshall Opinion: He writes to underscore the necessity of the remedy rationale, reciting the grim history of blacks in America.

16.
Graglia: Marshall’s recitation of history is correct. However, it fails to take into account that only a third of blacks are in the underclass today. There is now a substantial black middle class. And it’s arguable whether or not the black underclass’ current position is a result of slavery, etc. The fact that the black underclass is worse of today than it was in 1950 seems to suggest otherwise.

17.
Blackmun Opinion: He writes separately to note that the need for racial preferences is a temporary one. But in order to get beyond racism, we first need to take race into account. He also cites various other sorts of preferences (e.g. geographic, athletic, and alumni preferences in admissions).

18.
Graglia: He compares apples to oranges. We did not fight the Civil War over athletic preferences.


E.
Hopwood (1996)
1.
Facts: UT Law School took Powell’s opinion in Bakke as carte blanche to do as it pleased regarding the use of race in admissions. In fact, it developed an entirely separate admissions procedure for blacks and Hispanics. Here race was definitely not one of many criteria or a criterion used only to tip the scales between equally qualified candidates. The median admit scores for blacks and Hispanics were below the automatic reject scores for whites. In addition, blacks and Hispanics were reviewed separately from other groups and their applications were given a higher degree of individualized attention.

2.
Holding: The 5th Circuit holds UT Law School’s admissions policy to be unconstitutional. (The Supreme Court declined cert., as the case was moot by the time that it came up for review.)

3.
Strict Scrutiny: Post-Adarand (see XII. D. below), all racial classifications are subject to strict scrutiny (i.e. a racial classification must be narrowly tailored to serve a compelling state interest).

4.
UT’s Asserted Compelling Interests: UT Law School argued that its admissions program served two compelling state interests: diversity and the remedy rationale.

5.
The Diversity Argument: The 5th Circuit holds that diversity can never be a compelling state interest for a racial classification. Powell had stated the contrary in Bakke. The 5th Circuit argues that this was solely his opinion and that no other justice had articulated such a view in that case. Brennan’s majority opinion in Metro Broadcasting had justified a benign preference under the diversity rationale. The 5th Circuit has two responses. Firstly, Metro Broadcasting has been overruled by Adarand. And in Adarand, O’Connor’s majority opinion notes that Powell was only announcing the judgment of the Court in Bakke. Secondly, Metro Broadcasting upheld a benign preference under the diversity theory via intermediate scrutiny. After Adarand, strict scrutiny is the test, and the diversity rationale cannot pass it. (The 5th Circuit reads Adarand as not only overruling the notion that anything other than strict scrutiny applies to racial classifications, but also the idea that diversity can be a compelling state interest.) (See XII. below for analysis of these cases.)

6.
The Remedy Rationale: UT Law School argued that its racial preferences were instituted to remedy the effects of past discrimination in Texas’ educational system. Even in Bakke, Powell stated that a purported remedy for background societal discrimination will not suffice as a compelling state interest. The 5th Circuit holds that any such racial preference must be a remedy for the past conduct of the specific actor that is using the racial classification (i.e. the law school in this case). And that actor must be remedying the present lingering effects of past discrimination, not just the past discrimination itself.

7.
Present Effects of Past Discrimination: Pursuant to its remedy rationale argument, UT Law School maintained that it was also acting to remedy the lingering effects of discrimination by the law school itself. The law school cited Sweatt v. Painter (1951), and argued that the lingering effects of the segregation struck down in that case consist of a hostile environment and a reputation for past discrimination. The 5th Circuit holds that a reputation for past discrimination is not a present effect. If it were held to be so, then it would provide justification for a remedy rationale in perpetuity, for as long as people had access to history books. As a matter of fact, Hispanics were in the first entering class; they were never excluded. And for the past quarter-century, blacks and Hispanics have been given preferences to UT. Secondly, it found no proof of the existence of hostile environment. At any rate, a hostile environment could not be tied to any past discrimination. To the extent that one existed at all, it might in fact be the result of the racial preferences themselves. 

8.
Narrowly Tailored: The 5th Circuit held that UT’s racial preferences were not enacted pursuant to a compelling state interest; therefore, it did not have to reach the question of whether or not they were narrowly tailored.

9.
Wiener Concurrence: This justice briefly concurred. He did not agree with the interpretation of Powell’s opinion in Bakke, and would not have held that diversity can never be a compelling state interest. Nonetheless, he concurs in the judgment, as he does not believe that UT Law School’s admissions program was narrowly tailored to that end.

XIII.
Racial Preferences in Government Contracts

A.
Fullilove (1980)
This case involved the Public Works Employment Act of 1977, which was the first federal statute to explicitly use and endorse racial discrimination. It provided for 10% of all government contracts to go to minority firms. No majority opinion was produced, but the Supreme Court did uphold the statute, apparently using some form of intermediate scrutiny analysis.


B.
Richmond v. J.A. Croson (1989)
Here the Court held for the first time that all racial classifications, even those that are allegedly benign, are subject to strict scrutiny (i.e. the racial classification must be narrowly tailored to meet a compelling state interest). The facts of this case, however, involved state and local, as opposed to federal, law.


C.
Metro Broadcasting (1990)
Brennan writes the majority opinion in a 5-4 decision. The majority applies other than strict scrutiny (presumably intermediate scrutiny) to a benign explicit racial preference for minority broadcasters under the FCC. The Court upholds the preference. Thus, while strict scrutiny applies to state and local racial classifications, it does not apply to racial classifications made by the federal government.


D.
Adarand (1995)

1.
Holding: The Court, in an opinion by O’Connor, explicitly overrules Metro Broadcasting as being inconsistent with prior precedents. Strict scrutiny now applies to all racial classifications.

2.
Facts: The case involves a federal statute where contractors received financial incentives for hiring subcontractors whose businesses were owned by member of socially disadvantaged groups. The statute stated that certain minority groups were presumptively so disadvantaged.

3.
O’Connor: Race can be used on the basis of the remedy rationale (i.e. to combat the lingering effects of past discrimination). That is, the remedy rationale is a compelling state interest. But you must be able to show a strong basis in evidence that there is a need for such a remedy, that such a remedy is necessary. Otherwise, it will not be considered to be narrowly tailored.

4.
O’Connor: She argues that three propositions dictate the Court’s holding: skepticism, consistency, and congruence. The first requires that all racial classifications be viewed with a skeptical eye. The second requires that the same test be applied to all races (i.e. it is not just a matter of whose ox is being gored). The third proposition requires that the test be the same for both state and federal laws (e.g. Bolling v. Sharpe).

5.
O’Connor: Drawing back to Croson, O’Connor also cites a prophylactic rationale. Even so-called benign racial classifications ought to be subject to strict scrutiny, in part, because it may be very difficult in practice to discern which classifications are benign.

6.
Scalia Concurrence: He does not believe that the remedy rationale can be a compelling state interest. You cannot compensate A today at the expense of B in response to what C did to D yesterday.

7.
Thomas Concurrence: Racial preferences are a form of paternalism; they are a stamp of inferiority on blacks/minorities. There is no valid distinction between racial discrimination and so-called benign racial classifications.
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