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Professor Johanson

I. TRUSTS AND OTHER DEVICES

A. BACKGROUND


1. Origin:




a. Benefactors gave prop to local residents to be used for the 



benefit of friars who could not own property.




b. In the beginning, these uses were not enforceable in civil 



cts.





(1) No c/o/a for B to sue Tr.




c.seq level4 \h \r0  Cts find this unfair and force Tr.s to perform as promised.




d. So trusts used even more.




e. Before 1540, there was not Stat of Wills; landowners could 



use trusts to get around primogeniture.




f. Trusts also sued to escape death taxes.




g. --> Statute of Uses, 1536.





(1) Uses (trusts) are not illegal. (would hurt Bs).





(2) The use was converted to a legal interests.





(3) Grantor must pay death taxes.




h.seq level4 \h \r0  Statute intended to abolish uses, but imaginative cts and 



attys found loopholes.





(1) (e.g. Stat. doesn't apply if Tr. is give "active  duties" to perform.)



2.seq level3 \h \r0 

seq level4 \h \r0  Ownership:  Neither Trustee (Tr) nor B owns the prop to the 


exclusion of the other.  Each owns a different interst in the prop.




a. Trustee owns the legal interest.




b. B owns the equitable interest.



3.seq level3 \h \r0  Uses for Trusts:



a. Estate planning




b. Running of busn empire




c. Managing wealth of charities.




d. Managing wealth of pensions.




e. Managing investment funds




f. Holding security for a loan.




g. Trust w/ equitable interests is a much more flexible and 



useful means of giving prop than a dispositon that creates legal interests. [e.g. life estates.]



4.seq level3 \h \r0  Parties Involved:



a. Settlor




b. Trusttee




c. Beneficiaries.




d. To have a valid trust, settlor cannot be sole trustee and 



sole B.; No one to hold Tr accountable.



5.seq level3 \h \r0  Types of Trusts



a. Inter Vivos or Living Trust: if the settlor is alive.





(1) Declaration of Trust: Settlor declares that he holds 




 certain property in trust.  






(a) Settlor is the trustee.






(b) Unlike gift, neither delivery or deed is needed.






(c) = simpliest form of gift.  All that is needed in 





 that donor manifest an intent to hold the prop in    trust.






(d) Declaration can be oral, unless trust prop = real 





 prop, then Stat. of Frauds requires a writing.





(2)seq level5 \h \r0  Deed of Trust: Settlor transfers prop to another as 




 Trustee.






(a) Applies when the settlor is not the trustee.






(b) Trust prop must be delivered to trustee.




b.seq level4 \h \r0 

seq level5 \h \r0  Testamentary Trust: if the trust is created by will.





(1) Settlor cannot be trustee.




c.seq level4 \h \r0  Revocable Trust:





(1) Declaration:






(a) Settlor becomes trustee.






(b) Trust instrument names a successor Tr, upon  settlor's death or incompetency.







i) If trust to end on settlor's death, death B should 






be successor Tr. (distribute prop to trust B at death.)





(2)seq level5 \h \r0 

seq level6 \h \r0  Deed of Trust:






(a) Names third party as trustee.






(b) Settlor can be co-trustee.






(c) Can be funded or not.





(3)seq level5 \h \r0  Can distribute assets at settlor's death or turn over 




 assets to another trust.





(4) Assets in settlor's probate estate can be put into the 




 revoc. trust.


B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0  THE SETTLOR


1. Settlor = creator of trust.



2. Creation: Prop. owner transfers assets to Tr.  The trust 


instrument or will sets forth the terms of the trust.


C.seq level2 \h \r0  THE TRUSTEE


1. Number and Identity:




a. There may be one or several Tr.s




b. Can be indiv or corp.




c. Can be a B or the settlor.



2.seq level3 \h \r0  Service:



a. Trustee can't be forced to serve.




b. But once trustee accepts, he can be released from liability 



only with consent of the Bs or ct order.



3.seq level3 \h \r0  Duties:



a. Must owe duties to someone other than himself, for trust to 



be valid.




b. Passive Trust: if Tr. has no duties, trust fails and Bs get 



legal title to the trust prop.



4.seq level3 \h \r0  Duties Owed:



a. Act in interest of Bs




b. Self-dealing is limited or prohibited.




c. Preserve the prop and make it productive




d. Pay y to B, if required




e. Invest w/ duty of fairness to both classes of Bs (income Bs 



and remaindermen).




f. No commingling w/ own funds.




g. Keep accurate accts.




h. Invest prudently.




i. No delegation of trust powers.



5.seq level3 \h \r0  No Trustee:  A trust will NOT fail for want of a trustee.  If 


the settlor intends to create a trust, but fails to name a Tr., a court will appoint one.




a. If a trust is created by a deed of trust and no trustee is 



named, the trust may fail for want of a transferee or for want of delivery.



6.seq level3 \h \r0  Sucessor Trustees:  If T's will names a Tr., but Tr refuses to 


serve or dies while serving and will doesn't name a sucessor, the court will appoint a successor, unless the trust powers are personal to the named trustee (which is rare).




a.



7.seq level3 \h \r0  Effect of Improper Management:



a. Denial of compensation.




b. Personal liability




c. Removal by court.


D.seq level2 \h \r0 

seq level3 \h \r0  THE BENEFICIARIES


1. Remedies: 




a. If Tr. goes bankrupt or wrongfully disposes of the trust 



prop, Bs can recover the trust prop., unless it's in the hands of a BFP for value.




b. If Tr sells the trust prop and acquires other prop w/ the 



proceeds, Bs can get that.




c. Bs have a claim against the Tr for breach of trust, but the 



claim is equal to that of Tr's other creditors.




d. Equitable Claim: additional remedy re: the trust prop 



itself, which other creditors can't reach.



2.seq level3 \h \r0  Successors:  Private trusts almost always create successive 


beneficial interests.




a. See p. 442, case 5.


E.seq level2 \h \r0 

seq level3 \h \r0  USE OF REVOCABLE TRUST IN ESTATE PLANNING


1. Consequences of Revocable Trust During Life



a. Property Management by a Fiduciary.





(1) Relieves settlor of mgmt burdens.  






(a) (e.g. Good for retired traveling people or snow 





 birds who need to centralize assets.)





(2)seq level5 \h \r0  Settlor can evaluate trustee's performance and name a 




 new one if not satisfied.





(3) Problems:  When there's a sale or mort. of the prop, 




 third parties may want proof of Tr's power to engage in   the trans.




b.seq level4 \h \r0  Incompetency:





(1) Avoids embarrassment and expense of guardianship and 




 conservatorship, the default alternative





(2) Can have settlor be a co-trustee and either trustee can 




 act or trust's behalf or provide that co-trustee        beocmes sole Tr. if the settlor = incompetent.





(3) Alternate: Durable power of atty.




c.seq level4 \h \r0  Clarification of Title:  Trust keeps H & W's prop separate; 



eases problems upon divorce or death.




d. Neutral Tax Effect:





(1) Under FIT, gift, and estate tax, trust assets in a 




 revocatble trust are treated as owned by the settlor.






(a) Gift Tax- power to revoke means the gift is  incomplete.






(b) FIT- Settlor's position doesn't change.  He still 





 gets the y from his prop.







i) IRC 674: Power to revoke -> Grantor trust status 






so settlor = owner of trust and taxed for the y, even if the y goes to another.






(c)seq level6 \h \r0  Estate tax-  Full value of prop is subject to the 





 estate tax.  (So transfer is taxed at death, not     during life.)





(2)seq level5 \h \r0  No advantages or penalties.



2.seq level3 \h \r0 

seq level4 \h \r0  Consequences at Death of Settlor; Avoidance of Probate



a. Costs:





(1) Trustee's fees < ct costs, attys' fees, and exec.'s 




 commission in probate.





(2) But drafting costs higher for revoc. trust than for 




 will. (esp. if there are "pour over" doc.s)





(3) Transfering title to trustee -> costs.




b.seq level4 \h \r0  Delays:





(1) Trust -> prompt distribution.





(2) Rules governing Trustees are more liberal than those 




 governing exec.s.  Tr's job is simpler.




c.seq level4 \h \r0  Creditors:





(1) There is no short-term stat. of lim. in revoc. trusts.  




 The lim period is the normal one for the particular     claim.





(2) May be a consideration depending on d's life/  occupation.




d.seq level4 \h \r0  Publicity: Will = public record.  Inter vivos trust is not. 



(no one can know Bs and inventory of assets except taxing authority.)




e. Ancillary Probate avoided if land in another state is 



transferred into the trust.




f. Avoids Probate:





(1) Revocable trust = will substitute.  (e.g. Income to 




 grantor, at death y to kids.)





(2) Trust = non-probate asset.





(3) In NY, Ohio, Conn., and Cal = revoc. trusts are used 




 more by rich people than wills.






(a) There's no IA and the rules are technical and  expensive.





(4)seq level5 \h \r0  Revocable trusts aren't needed in Tx.




g.seq level4 \h \r0  Avoids Statutory Protection of Family:





(1) Elective shares don't apply to revoc. trust created by 




 d spouse. (But some cts let spouses get to the trust.)





(2) Illegitimates: Funded revoc. trust can put assets 




 beyond illegit. child's reach. (don't want to mention   child in will) (pretermission stat.s apply only to      probate prop.)





(3) Family Allowance can be avoided w/ funded revoc. trust; 




 can't get the money from the trust.




h.seq level4 \h \r0  Avoids Restrictions on Testamentary Trusts




(1) Choice of law:  Inter vivos settlor can choose what 




 state's law governs the trust, except as to land.  Can   choose between: settlor's domicile, B's domicile, or    state of trust admin.






(a) Ts don't usually get a choice.  Usually get law of 





 state of probate.







i) UPC 602: allows Ts to select the state law to govern his will, unless that law is contrary to domicile state's laws to protect spouse or any other public policy.






(b)seq level6 \h \r0  Inter vivos settlors can name bank in another state 





 to be Tr.






(c) Can pick state w/ most permissive period of  perpetuities or a state allowing spendthrift         trusts.




i.seq level4 \h \r0 

seq level5 \h \r0  Lack of Certainty over the Law: Will law is more developed 



than trust law.





(1) But good drafting can avoid the problems.




j.seq level4 \h \r0  Avoiding Will Contests:





(1) Subject to Challenge: Trust is as subject to challenge 




 as a will (for capacity or UI)






(a) Greater capacity may be needed to est. the trust:   capacity to make a deed or K. 





(2)seq level5 \h \r0  Challenges Rare: 






(a) Challenges are rarely made.






(b) The ones brought are NOT usually successful.






(c) Over half the cases attempting to set aside the  trust are by the settlor.




k.seq level4 \h \r0 

seq level5 \h \r0  Controlling Surviving Spouse's Disposition




(1) To get assurance of mutual estate plan, spouses can  create revoc. turs to become irrevocable when one dies.





(2) Great for second marriages.




l.seq level4 \h \r0  Durability: Unlike custodian ship, which is an agency relationship, trust doesn't end with the principal's death or disability.



3.seq level3 \h \r0  Challenging Trusts



a. See Problems below.




b. Challenge During Settlor's Lifetime: Virtually Impossible.





(1) Challenger must know trust exists; it's not a public 




 document.





(2) Relatives have no standing, only expectancy.





(3) To get standing, need to seek apptmt as the settlor's 




 guardian in incompetency proceedings.






(a) Eliminated by Designation of Guardian.






(b) Client is present to defend himself.






(c) Challengers must face settlor





(4)seq level5 \h \r0  If guardian is appted, ct approval is still required to 




 revoke the trust.






(a) Guardian must prove the revocation is in the  settlor's best interest.  Difficult, since one       purpose of the trust was to avoid a guardianship.  






(b) So guardian must show UI, incapacity, etc.




c.seq level4 \h \r0 

seq level5 \h \r0  Challenges After Settlor's Death




(1) An attack on a trust after the death of the settlor, 




 when the trust operated during the settlor's lifetime   is less likely to succeed than against a will w/ no     previous legal appearance.





(2) Settlor should also leave a will giving the residuary 




 estate to B in revocable trust and naming an            independent executor the same as the Tr.




(3) Only the personal rep has standing to bring an action 




 to collect the assets that belong to the estate/        invalidate the trust.






(a) Personal rep won't challenge validity of trust for 





 which he is Trustee.






(b) Forces family to contest the exec. apptmt (which is 





 virtually impossible)





(4)seq level5 \h \r0  If trust is invalidated, the prop passes thru T's will 




 to the same B.  Thus, to have standing, relatives must   invalidate the will before attacking the trust.





(5) If the trust is held invalid from the outset and it has 




 operated for a while, all past actions must be undone.






(a) Ct won't like that- messy and could harm third  parties' interests.





(6)seq level5 \h \r0  Helps to have a responsible Tr.





(7) Good to keep client involved w/ Tr.




d.seq level4 \h \r0  Davis v. Hunter, 1970  (d dies leaving a widow and two grown daughters.  Will gives everything to W, since daughters are otherwise provided for.  Inter vivos trust -> W is the B of the remainder.  Will is on file at probate ct, but not offered for probate.)





(1) Ps claim lack of capacity and UI.





(2) Rule: Only settlor or his personal rep. has standing to 




 attack the trust.






(a) No representative yet, the will is not probated.






(b) Ps can apply for ct for apptmt of an administrator.





(3)seq level5 \h \r0  Rule: Executor/adminsitrator has duty to gather the  assets of d, even if assets of d are held by others.





(4) Held: for Ds






(a) Unless the will is set aside, Ps have no interest in 





 the trust to give them standing.






(b) If trust is invalid, assets pass under the will.






(c) During d's life, Ps had no interest in d's estate 





 and, thus, had no standing to challenge the          validity of the trust.


F.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0  WAYS TO DEAL WITH INCAPACITY


1. Guardianship:  Is to be avoided.




a. Client must be adjudicated legally incompetent.




b. Strips the ward of all legal and civil rts and powers.




c. Ct involvement required.




d. Expenditures are limited to y from prop.  (could be a big 



problem if T is very ill).



2.seq level3 \h \r0  Limited; Temporary Guardianship



a. No adjudication of incompetency.




b. Retains all legal and civil rts not specifically granted to 



the guardian.




c. Ct order specifies the prop subject to the guardian's mgmt, 



the trans over which the guard. has power, K obligations the guard can incur on ward's behalf, and expenditures the guard. may make for ward.




d. Limited to 60 days, ordinarily.



3.seq level3 \h \r0  Durable Power of Attorney



a. = A way to deal with incompetency besides default rules (guardianship or custodianship) and trusts.





(1) Trusts good for big estates, more flexible.





(2) Power of Atty = better for modest estates.




b.seq level4 \h \r0  "Durable" = unlike ordinary power of atty, durable power contines through incapacity of principal, until principal's death.




c. Procedure: 





(1) Instrument should be notarized.





(2) Should be reexecuted every yr or so.




d.seq level4 \h \r0  + Trust- Durable power of atty can authorize the agent to 



create a revocable trust for the principal upon the principal's incapacity.




e. Problem: Third parties may not accept the power of atty; 



fear revocation.





(1) But there's acceptance in 90% of cases.




f.seq level4 \h \r0  Proof: helps to get required forms from institutions which 



the "atty" will have to deal w/, so they have proper proof of authority.




g. See TPC 118A.



4.seq level3 \h \r0  Designation of Guardian



a. Tx law permits person to "designate by written declaration 



persons to serve as guardians of the person or estate" should the declarant become incompetent.





(1) Unless ct disqualifies person as against the ward's  interest, the court must appt that person.




b.seq level4 \h \r0  Person can -> instrument stating who they do NOT want to be 



their guardian.





(1) The person not wanted canNOT be appointed guardian  under any circumstances.




c.seq level4 \h \r0  Apptmt of guardian terminates power of atty.  Client should 



name same guardian as person given durable power of atty.




d. Used often by older clients.



5.seq level3 \h \r0  Health Care Decisions



a. Living Will:





(1) Tx allows people to -> Directive to Physicians. (in  Natural Death Act)






(a) form is in statute.





(2)seq level5 \h \r0  Good to discuss it w/ dr. to make sure he'll follow  patient's wishes.




b.seq level4 \h \r0  Health Care Power of Atty




(1) Some states allow durable power of atty w/ authority to 




 -> health care decisions.






(a) Tx doesn't.





(2)seq level5 \h \r0  Directive to Physicians can include a person to make 




 decisions.





(3) For AIDS patient- Important to grant rt of visitation 




 and access to medical facilities.



6.seq level3 \h \r0 

seq level4 \h \r0  Revocable Management Trust



a. Authority = unquestionable.  Third parties are fully 



protected in dealing w/ Tr.




b. Problem: Client may not want to transfer control (and pay 



fees to a Tr.) during life.  Can't wait till you need it; must prove capacity!




c. Can be put in stand-by mode.



7.seq level3 \h \r0  Self-Declaration Trust:




a. = Best solution.




b. Grantor = Trustee, as long as possible.





(1) Successor trustees = relative or corp.




c.seq level4 \h \r0  Can Barely Fund it: Trust is created, but not implimented.





(1) = "Side Track Trust" or "Standby Trust"


G.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0  PROBLEMS (supp. 3-11)


1. See p. 3-11 for the facts.



2.
PROBLEM 2:  Fanny has created a revocable trust naming bank as Trustee.  The sister learns of the trust 


during Fanny's lifetime and challenges trust on UI and capacity.




a. Tough to bring lifetime challenges and look settlor in the eye and call them crazy, etc.




b. Sister has no standing/no interest in her sister's prop. during her sister's life.  She only has an 



expectancy.  Only the settlor and his personal rep (guardian) can challenge the trust.




c. What if sister is appted guardian?





(1) Would be hard to get appointed, must prove lack of capacity.





(2) Fanny needs Designation of Guardian. (= 100% blackball of sister). 



3.seq level3 \h \r0 

seq level4 \h \r0  Fanny isn't likely to want a Revocable Inter Vivos Trust:




a. Doesn't want to give up control.




b. Doesn't expect to lack capacity.




c. Has no interest in avoiding probate.



4.seq level3 \h \r0  PROBLEM 3:  The sister is appted guardian and seeks to revoke the trust to bring the assets into a guardianship administration.  Can she do it?




a. Tx Sct: There's no inherent guardian power to revoke the trust.  Court approval is needed. (dist. 



ct., not probate ct). 




b. To get trust revoked must prove:





(1) Assests are needed for maintenance or





(2) It's in the best interest of the ward.





(3) == Difficult to show since the trust was created to avoid a guardianship.



5.seq level3 \h \r0 

seq level4 \h \r0  PROBLEM 4:  Will the sister know about the trust at all?




a. Only if created by will.




b. What about deeds?





(1) It is unlikely that the sister will go down to the cthouse and read the deed lists.



6.seq level3 \h \r0 

seq level4 \h \r0  PROBLEM 5:  Fanny dies.  Sister learns about the trust and brings an action to challenge it on UI and capacity grounds.




a. Will not yet offered for probate.  What result?





(1) Sister has no standing.  Only exec/administrator does.  Sister must get appointed  administrator. 




b.seq level4 \h \r0  Will probated and bank is executor.  What result?





(1) Only the exec. can challenge the trust.





(2) The bank will never challenge it; they are the trustee.  They won't want to admit they've  fostered and invalid trust. 



7.seq level3 \h \r0 

seq level4 \h \r0  PROBLEM 6:  Sister tries to challenge the bank's approval as executor. 




a. Will that trigger the no-contest clause?





(1) J- Doesn't know, but neither does sister.  Might make her pause. 




b.seq level4 \h \r0  Will sister be successful in blocking the appointment?





(1) Doesn't matter that bank is Tr.  Exec.s often have an interest in the estate.





(2) T is in best position to decide who should wind up her affairs.





(3) Success unlikely; no Tx case fails to appt the desired exec.



8.seq level3 \h \r0 

seq level4 \h \r0  PROBLEM 7:  If the will is set aside for UI and sister gets appted administrator and then brings an action 


to set aside the trust,




a. What happens to the transactions the trust has engaged in over the yrs?





(1) Setting aside the trust means that the trustee acted without authority.





(2) --> Big mess.




b.seq level4 \h \r0  Steps Sister Needs to Challenge the Trust:





(1) Set aside the will on capacity or UI.





(2) Get appted executor/admin.





(3) Defeat the trust.




c.seq level4 \h \r0  Hard to defeat the trust.





(1) Bank defends it; talks about its meetings w/ Fanny and how smart and independent she was.   State that the bank personnel never saw her lover; she dealt w/ the trust alone.





(2) Bank = credible and has good attys.





(3) Bank has incentive to defend and prove they acted in the right.



9.seq level3 \h \r0 

seq level4 \h \r0  CLASS PROBLEM:  Would a self-declaration trust work for Fanny?




a. No




b. If Fanny is trustee until her incapacity and then lover is trustee [doens't look as good].




c. Easier to Challenge:





(1) Lost evidence from the bank/third party Tr.





(2) Lover is no longer an innocent by-stander.


H.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0  LIST OF TOOLS DISCUSSED WITH ALL CLIENTS


1. Will


2. General Power of Atty- giving the client's agent the power to 


manage the client's daily busn affairs.



3. Durable Power of Atty



4. Revocable Trust to be used to manage the client's assets.



5. Designation of Guardian


6. Directive to Physicians not to use heroic efforts.



7. Health Care Power of Atty
II.seq level1 \h \r0 

seq level2 \h \r0  MISTAKE & CONDITIONAL WILLS

A. MISTAKE


1. In re Pavlinko's Estate, 1959  (Couple to leave estates to each other.  W to give estate to her brother if H already dead.  Mistake = each signs the other's will.)




a. W dies in 1951.  H dies in 1957.




b. Brother offers W's will, signed by H, as H's will.




c. Tct: Probate denied.




d. App: Aff'm





(1) H's will, signed by W, can't be offered as his will  since he didn't sign it [not executed properly].





(2) W's will, signed by H, can't be used as his will  because tons of language would have to be re-worked.





(3) There is no "will" without signature.





(4) Rationale: Once ct makes exceptions to the Wills Act to 




 -> equity, the Wills Act becomes meaningless and        fraudulent claims will be brought.




e.seq level4 \h \r0  Dissent:





(1) Neither H or W wrote English.





(2) Intent could be fulfilled by altering the will actually 




 signed by H.





(3) Both H and W wanted W's brother to get the residuary.  




 Provisions in the writing referring to H himself can be   ignored, as nullities.  Residuary clause could be       upheld.



2.seq level3 \h \r0 

seq level4 \h \r0  Moral of Pavlinko: Make sure clients sign the correct will.



3. In re Snide: Couple signs wrong wills and ct admits the document signed by H as his will.




a. H died first.




b. Decision = 4 to 3.




c. Rationale:  Intent over formalism.  Intent attaches to testamentary scheme not the document prepared.





(1) Since case = unusual, ct looks to outside evid.  No  danger of fraud here.





(2) --> Wills are read together.


B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0  CONDITIONAL WILLS


1. Definition:  Wills may become operative if a stated event occurs.  (e.g. surgery on T.)



2. Issue = Whether T wants his will to be operative only in that 


event or at T's death regardless.  (i.e. Is the event a condition or a statement of the inducement for the execution of the will?)




a. Eaton (T leaving on trip writes, "If I do not return, this 



is my last request."  T returns and dies later.)





(1) Is statement a condition or a statement of the             inducement for the execution of the will?





(2) Sct: Inducement, not condition of probate.




b.seq level4 \h \r0  Most cases are similar to this.



3.seq level3 \h \r0  Presumption:  Will is presumed not to be condional, because of 


the standard presumption against intestacy.



4. Conditional:  Will is held conditional when the circumstances 


indicate
that the T so intended.




a. If T wants the will conditional, best to say "if and only 



if x."




b. Reason for Conditional Wills:  Primarily used when tax laws 



are to change.  (e.g. If I die before 1986, this is my will...If I die after that, this is my will...)

III.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0  NON-STANDARD WILLS: HOLOGRAPHIC,     ORAL, ETC.






A. STATUTORY WILLS


1. Definition: Several states have authorized simple wills, with 


the wording spelled out in the statute.




a. Forms are available at stationery stores.




b. A jurisdiction may have several forms: one to leave everything to spouse; another to leave everything in trust for life to spouse, remainder to kids, etc.



2.seq level3 \h \r0  Rationale: Channels persons desiring to use a form will toward 


well-drafted forms.



3. Requirements:  Statutory wills must be executed like others.



4. Uniform Statutory Will Act:  Does not provide forms, but operates on the principle of incorporation by reference.  T may incorporate provisions of the Uniform Act.  (e.g. I direct that my prop. be disposed of in accordance w/ the Act.)




a. Scheme:  Only one scheme is available





(1) If no issue, all to spouse.





(2) If issue and spouse, spouse gets house, tangible  personal prop. and the greater of $300K or half the     state.  Income from the rest of the estate is paid to   spouse for life.





(3) If no spouse, estate goes to T's issue.  If any are  under 23, the prop. is held in trust.




b.seq level4 \h \r0  Use:  Not great: Most lay people don't know about the act 



and most attys have their own forms they perfer.


B.seq level2 \h \r0 

seq level3 \h \r0  HOLOGRAPHIC WILLS (HW)


1. Definition:  Will handwritten and signed by T.



2. Availability:  Permitted in about 30 states (esp. the South 


and West).




a. Rationale: Populism.  Everyone should be able to make a will.




b. Argument Against HWs:  There's not enough ritual value in 



writing out your own will.





(1) Some states allowing HWs require lots of formalities in 




 HWs to compensate for this.



3.seq level3 \h \r0 

seq level4 \h \r0  Requirements:  Vary




a. Witnesses: Attesting witnesses are NOT required.




b. Handwritten:





(1) Most states have adopted provisions of UPC 2-503:  Will 




 is valid as a HW whether or not witnesses if the        signature and material provisions are in T's            handwriting.





(2) Several states require that the entire will be in T's 




 writing.





(3) "Handwriting" = T's hand whether print or cursive.






(a) Problems: If T seeks help later and someone adds  stuff in.





(4)seq level5 \h \r0  Result:  If material provisions (UPC) or any part of 




 the will (Tx) is not in T's writing the entire will is   rejected.  (Requirement = all or nothing test.)






(a) Exception:  If the non-written part is surplusage.





(5)seq level5 \h \r0  Rationale of Requirement:  Handwriting is evidence that 




 there was no forgery.




c.seq level4 \h \r0  Date:





(1) A few states require HW to be dated.





(2) Rationale: To compare various instruments.





(3) Effect:  An undated will will fail even if there is NO 




 other inconsistent instrument.




d.seq level4 \h \r0  Signature:





(1) In almost all states, the signature can be anywhere.





(2) But if it's not at the end of the doc., there may be 



 
 doubt over whether or not the T intended his name to be   a sig.





(3) Can be initials, nickname (e.g. "brother"), but can't 




 be T's mark (illiterate couldn't make HW).




e.seq level4 \h \r0  Intent:  HWs must still be written w/ testamentary intent.





(1) To avoid litigation, it's best to write, "This is my 




 will..."





(2) Extrinsic evid is available in intent cases.




f.seq level4 \h \r0  Proof:  Two witnesses, familiar w/ T's writing, must attest 



that the will is in T's writing.  



4.seq level3 \h \r0  Examples of Requirements:



a. Fully in Handwriting:



b. In re Estate of Johnson, 1981  (d dies in 1978.  Son is appted personal rep.  A 1977 instrument is offered as a will.  Rep. objects to its probate since it's not witnessed and not wholly in T's handwriting because material provisions were part of printed form T filled in by hand.)





(1) Rule: Will is a valid HW whether or not witnessed, if 




 the signature and the material provisions are in T's    handwriting so that the handwritten portion clearly     shows a testamentary intent.





(2) Rule: A valid HW might even be on printed will form if 




 the printed portion could be eliminated and the         handwritten portion could evidence T's will.





(3) HELD:  No probate.






(a) Not HW: Only words showing testamentary intent where 





 words on printed portion of the form.






(b) No attesting Ws, so it can't be a real will.




c.seq level4 \h \r0 

seq level5 \h \r0  Muder (Will handwritten on printed will form, signed and 



notarized.  T added handwritten para. making another gift.)





(1) HELD:  Valid HW. 




d.seq level4 \h \r0  Surplusage Cases



e. San Antonio Hypo (T writes will on hotel stationery, crossing out every thing but "SA."  He writes will, signs it, then jumps out the window.  Heirs challenge HW as not wholly in T's handwriting.  Since everything but SA is crossed out, shows intent to include those words in the will.)





(1) UPC Result:  Probate.  Only "material" parts must be in 




 T's handwriting.  





(2) Tx Result:  ?  Must be "wholly" in writing of T.





(3) HELD: Probated.






(a) City where will was written is not nec. to the will.






(b) = Surplusage.




f.seq level4 \h \r0 

seq level5 \h \r0  Mual (Main surplusage case.  Check is written for exec.  



Heirs say check is part of the will and it's in printed form.)





(1) HELD: Check = unnecessary suplusage.  Will is complete 




 w/out it.




g.seq level4 \h \r0  Result of Non-Written Material Part:



h. Cragthorn Hypo (Man has mountain cabin named "Cragthorn."  



He has stamp w/ name of cabin on it.  In writing will, he leaves (stamp) to brother.)





(1) HELD: Entire will denied probate.




i.seq level4 \h \r0  Intent



j. Testamentary Intent Hypo (Facts: Note 3, p. 225.  Brother 



writes letter to sister saying he wants to provide for her and her children.  She should write him w/ details.  One sent says, "You and your children get everything.")





(1) HELD: No probate.






(a) One sent. sounds like a will.






(b) But nothing shows intent that this letter is a will.





(2)seq level5 \h \r0  Extrinsic evid could have made this a will if T had  given the letter to x w/ instructions that it's his     will and should be sent to his sister if anything       happened to him.




k.seq level4 \h \r0  Intent Hypo 2 (Will = "Mother takes all. J. Koss.")





(1) Probated.





(2) Extrinsic evid showed that T was trapped under a  tractor expecting death.



5.seq level3 \h \r0 

seq level4 \h \r0  Effect on Typed, Executed Wills



a. HWs can revoke typed wills and vice versa.




b. Holographic codicils can also be added to formal wills, and 



vice versa.



6.seq level3 \h \r0  Holographic Wills in Texas:




a. TPC 60: Exception Pertaining to HWs:





(1) If entirely handwritten, no attesting Ws needed.





(2) HWs can be self-proved any time during T's life by an 




 affidavit by T stating that the instrument is a will,   etc.




b.seq level4 \h \r0  Signature: Section 60 does not require a signature, but section 59 does and section 60 does not make an exception for anything but attesting Ws.




c. Date:  Not required in Tx.



7.seq level3 \h \r0  Problems with Holographic Wills:




a. Expense: Savings of attys' fees may be off-set by litigation expenses.





(1) The area is technical for a lay person.





(2) Heirs may be eager to undo the will.




b.seq level4 \h \r0  Revocation:  If the will isn't required to be dated, there 



could be difficulty determining validity.





(1) Hypo (Two handwritten wills left by T.  One leaves  everything to brother, the other, to sister.  Neither   is dated.)






(a) Admit neither?






(b) Will proponent has burden to prove their will was 





 the last.  So each sibling will wait for the other   to sue.






(c) Extrinsic evid is allowed.





(2)seq level5 \h \r0  Moral:  It's important to date wills, even if not  required.




c.seq level4 \h \r0  Ambiguities:  Lay wills -> all kids of problems of construction.





(1) Hypo (Will -> "All to Al or Dave."  If both are still 




 alive who takes?)






(a) Courts won't usually split prop in this sit.  Both 





 gifts fail.






(b) A and D may suggest a split.



8.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0  Situations Where Attorneys Will Rely on Holographic Wills



a. No Time for Formal Will




(1) (e.g. Client calls from airport, I need to make changes 




 to my will.)





(2) Atty's Advise = Write a codicil, date it, etc.  Then 




 mail it to me.





(3) Real will fixed when client is available.




b.seq level4 \h \r0  Temporary Will




(1) Needed after client visits atty, but before the true 




 will is prepared.





(2) Clients used to write out a will in the atty's office 




 to fill in the gap.





(3) Today- atty's get a fill-in will off the word  processor.




c.seq level4 \h \r0  Personal Effects




(1) Use:  When client has big estate, but wants to make  specific bequests of small, sentimental items.






(a) Specificity doesn't fit economics of the law firm.






(b) Client may want to change one gift and force the  whole will to be re-done.





(2)seq level5 \h \r0  Better to let client write a codicil.




d.seq level4 \h \r0  Problems in Advising Client to Write-Out a Will




(1) Client could change material provisions in the will.  




 (e.g. I give the ranch to...)





(2) Client could revoke the entire real will, by copying 




 the form of the will.




e.seq level4 \h \r0  Cautious atty could use handwritten list of items only in 



a juris not recognizing HWs.





(1) Client can do no harm.





(2) List might resolve family disputes that center on "Mom 




 always wanted me to have this."






(a) List gives a non-binding signal to family.






(b) Family likely to follow d's wishes.




f.seq level4 \h \r0 

seq level5 \h \r0  Other Ways to Deal with Personal Items




(1) Lifetime gifts.





(2) Don't date the list (even in HWs juris. it is just a 




 guide)





(3) Type the list and don't get attesting witnesses.


C.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0  ORAL WILLS


1. Origin:  In early English law, last confession and last will 


were made at the same time.  (Populace wasn't literate.)



2. Availability:  A few states permit oral wills under very limited circumstances.




a. T's Last Sickness:  Usual limit on time of making.




b. Personal Prop of small value (@ $1K).




c. Witnesses:  Will must be uttered before 3 persons who reduce the will to writing w/in a specified time.




d. Military people and mariners at sea can make oral wills in 



some circumstances.




e. Some states have said that oral wills are available only to 



Ts that don't already have will.




(1) The later oral will is considered an invalid oral  "partial revocation" of the earlier will.





(2) Not applicable to Tx.



3.seq level3 \h \r0 

seq level4 \h \r0  Probate of Oral Wills = Rare.



4. Oral Wills in Texas



a. TPC 64: Capacity to Make a Nuncupative Will:  Any competent 



person may make an oral will.




b. TPC 65: Requisites




(1) Must devise personal property





(2) Must be made in time of last sickness.





(3) At T's home or residence for 10 or more days, except 




 when T is taken away from his residence to die.





(4) Value of the property must be under $30, unless proved 




 by 3 witnesses that T called on a person to take        notice.



5.seq level3 \h \r0 

seq level4 \h \r0  Situations Where Attorney Would Rely on Oral Will



a. Terminal Client with limited time.





(1) Problem:  Can't devise real prop. w/ an oral will.




b.seq level4 \h \r0  Better to have write the will and sign it for T in his presence and upon his direction (and have lots of attesting Ws).


D.seq level2 \h \r0 

seq level3 \h \r0  PROBLEMS (Supp. p. 3-27)


1. PROBLEM A:  In Gunn v. Phillips, T left handwritten will reading "I, George Gunn, leave everything to 


N. L. Phillips or his family, and I request that he handle my affairs."  Everything but B's name was in T's cursive writing; B's name was block printed.  Should the will be admitted to probate?




a. Is there testamentary intent?





(1) Not usually an issue.  Generally, the writing say "this is my will."





(2) But this will shows intent to be a will; it has words of disposition and names an exec.




b.seq level4 \h \r0  Totally handwritten?





(1) Handwriting means in T's hand, not cursive.





(2) Problem: Ws weren't familiar w/ T's print.  Case was remanded so proponents could find better 




 Ws.




c.seq level4 \h \r0  Signature?  Gunn didn't sign the will, but did write "I, George..."





(1) J- Not writing in the signature mode, but close enough.





(2) There's no requirement that the sig. be at the end.




d.seq level4 \h \r0  Gunn will isn't dated?





(1) In Tx, it's still Okay.




e.seq level4 \h \r0  Is an executor named?





(1) Yes, informally.





(2) But exec. won't be an independent executor and he must give bond, since it wasn't waived.




f.seq level4 \h \r0  What problems of construction are raised by the Gunn will?





(1) Disposition if N.L. dead.  Who in the family takes? and in what shares? 




g.seq level4 \h \r0  What if "N.L. Phillips" were typewritten?





(1) UPC- Non-written material provision -> entire will thrown out.





(2) TX- Ditto.





(3) Only suplusage can be ignored.



2.seq level3 \h \r0 

seq level4 \h \r0  PROBLEM 1:  Velma (T) writes letter to her atty two wks before death re: changes she wants to make to her 


will.  After she dies, the letter is offered as a holographic codicil to her will.  Should it be admitted?




a. No Testamentary Intent.  T meant the letter to change her will, not be her will.  T must have testamentary intent in the relevant writing.




b. Problem: Letter does show what T wanted. 

IV.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0  DESCRIPTION OF BENEFICIARIES

A. PLAIN MEANING RULE


1. The Rule:  If the language of the will is plain and unambiguous, must give meaning to the language w/out the aid of extrinsic evid.  Can't suppose that the T meant or intended anything beyond the ordinary meaning of the language used.




a. Result: No extrinsic evid of meaning.




b. Rationale:  Courts are reluctant to open the door to testimony which contradicts the plain language used.



2.seq level3 \h \r0  The Presumption:  In some juris, the plain meaning rule is not 


rigidly applied.




a. Result:  A plain meaning -> a strong presumption that can 



be overcome only by exceptionally strong evid. of another meaning.




b. Herlichka (Facts: p. 320.  Real wife and children take over 



mistress and children due to T's use of the term "wife and children.")





(1) Fact that T called his mistress his "wife" did not  overcome the presumption favoring the legitimate wife.



3.seq level3 \h \r0 

seq level4 \h \r0  Exception to the Rule: Personal Usage



a. Extrinsic evidence can show that T used a normal term in a 



particular way.




b. Examples:  "mother" used to mean T's wife.



4.seq level3 \h \r0  Criticism of the Rule:  There is no one meaning of words.  The 


meaning of the writer's words is the writer's.  Words always need interpretation from outside the text to identify persons and objects.


B.seq level2 \h \r0  PATENT & LATENT AMBIGUITIES


1. Latent Ambiguity:  An ambiguity that does not appear on the 


face of the will, but appears when the will's terms are applied to T's property or to the Bs.




a. Result: Extrinsic evidence is admissible to show what T really meant.




b. Rationale:  The will misdescribes the facts.




c. Hypo (T leaves his estate to his nephews, but he only has 



one.)



2.seq level3 \h \r0  Patent Ambiguity:  The ambiguity appears on the face of the 


will.




a. Result:  NO Extrinsic Evidence.




b. Hypo (T leaves 25% to each of three charities.  Ct will construe this to mean 1/3.)



3.seq level3 \h \r0  Importance of Difference is diminishing.  




a. Many courts now permit extrinsice evidence for any type of 



ambiguity.


C.seq level2 \h \r0 

seq level3 \h \r0  Moral: Be precise w/ will language!


D. PROBLEMS (Supp. p. 3-32)


1. PROBLEM 1: E is to get 300 shares of stock, but the typist puts down 200 shares, what does E get?




a. Plain Meaning Rule says 200 = 200.  Non-ambiguous words can't be exempted.




b. Rationale:  Maybe T did notice the typo, but left it that way on purpose.



2.seq level3 \h \r0  PROBLEM 2: T leaves her estate to her H and her nephew.  But T has two nephews.  Valid gift?  If so, who 


gets it?




a. ?? 



3.seq level3 \h \r0  HYPO:  T leaves prop to "my Nephew Norman."  Problem: T has a cousin Norman and a nephew, Ned.




a. Latent: allow extrinsic evid.  ?




b. May be a personal use exception.



4.seq level3 \h \r0  PROBLEM 2A:  T leaves prop. to "nieces and nephews," but T has only 1 biological niece and one bio. nephew.




a. Extrinsic evidence allowed.




b. The non-blood (in-law) nephews and nieces take too.




c. J- likely that only blood nephew takes. ????



5.seq level3 \h \r0  HYPO 3: H and W have no kids.  H has 11 nephews; W has 9.  Couple writes mirror wills to ss or the nephews.   W dies and H gets the entire estate.  The H dies.




a. H's will leaves all to nephews.  There's no ambiguity: Only H's side of the family nephews take.



6.seq level3 \h \r0  HYPO 4:  T leaves "twenty-five dollars ($25,000) to my brother."  What does B get?




a. Could throw the will out as ambiguous.




b. Flip a coin.




c. Admit extrinsic evid.




d. Case == patent ambiguity.





(1) In the old days, ct would throw it out.





(2) Today, likely to let in evid of intent.



7.seq level3 \h \r0 

seq level4 \h \r0  PROBLEM 3:  T leaves all her prop to "my best friends."




a. Not latent or patent ambiguity.




b. == Airball.  Totally invalid.  Too indefinite to describe anyone.



8.seq level3 \h \r0  PROBLEM 4: T leaves prop "to my brother Bill's family."  Who is "family", kids? wife? Bill"?




a. Mushy on the edges, but the ct will uphold it.




b. Some courts would look to the intestacy laws for guidance. 
V.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0  REVOCATION OF WILLS

A. Moral:  Consider what you will tell client about keeping/storing 

his will.


B. REVOCATION


1. Wills = ambulatory documents/subject to modification or revocation by T during his life time.



2. Two Ways to Revoke in all states:




a. Subsequent Writing executed w/ testamentary formalities.




b. Physical Act- destroying, burning, etc. the will w/ intent 



to revoke.





(1) = Inherently ambiguous, because to revoke there must be 




 intent to revoke.  (Need Ws, etc.)





(2) Often there's no evid of intent and no direct evid that 




 T destroyed the will.




c.seq level4 \h \r0  Oral declarations can't revoke a will; too much opportunity 



for fraud.



3.seq level3 \h \r0  Requirements:



a. Must do one of the above acts.




b. With intent to revoke


4.seq level3 \h \r0  Thompson v. Royall, 1934  (T writes a will.  One copy is kept 


by the atty.  Other is kept by exec.  T wants to destroy the wills, but wants to keep them as aides in drafting next will.  So T writes this reasoning on the back of the will.  Later, T dies and the will is offered for probate.)




a. Rule:  No will is revoked unless by subsequent will or codicil; or some writing, executed like a will, declaring an intent to revoke; or by the T (or another in his presence and by his direction) cutting, burning, obliterating, or destroying the will or the signature- with the intent to revoke.




b. Rule:  Can revoke by drawing lines or marks or words on the 



will w/ the intent to revoke.





(1) But words must be placed as to physically affect the 




 written protion of the will.  Writing can't be on blank   parts.




c.seq level4 \h \r0  HELD: Probated.





(1) T's words on the back of the will are not entirely in 




 her writing and her sig. isn't witnessed- no            revocation by later will.





(2) Proof of intent to revoke w/out proper act isn't  enough.





(3) --> T intended later writings to revoke her will.




d.seq level4 \h \r0  J- Unjust results like this are tolerated in the interest 



of preventing fraud.




e. Possible Results:




(1) Probate and the wrong Bs take.





(2) Probate w/ remedy in malpractice to the rt Bs.





(3) Dispense w/ all formalities  (intent to revoke is  enough).





(4) Constructive trust to prevent wrong Bs from being  unjustly enriched.  






(a) Not really a "trust"; just an equitable remedy.






(b) Doesn't apply here, no wrongful conduct.  Even if 





 atty was negligent, he didn't act to benefit         himself.




f.seq level4 \h \r0 

seq level5 \h \r0  Constructive Trusts:  Can be used when:





(1) When the legal result is not palatable, because






(a) There's wrongful or reprehensible conduct by Bs






(b) Bs would be unjustly enriched.





(2)seq level5 \h \r0  Requires clear and convincing evid.



5.seq level3 \h \r0 

seq level4 \h \r0  Unauthorized Revocation:  If a duly executed will is not revoked in a manner permitted by statute, the will is admitted to probate.



6. Presumption re: Missing Will:  At common law, if a will in possession of T before his death can't be found after his death, there's a presumption that T destroyed the will with intent to revoke it.




a. Pretty easy to rebut by showing fire, theft, etc.



7.seq level3 \h \r0  Duplicates:  In most states, if T keeps one executed copy and 


atty keeps the duplicate executed copy and T destroys one w/ the intent to revoke, both duplicates are revoked.




a. Problem:  What if T's copy can't be found?  Probate the other?




b. J- Bad to have 2 signed and executed wills; asking for trouble.





(1) Since both have the same significance, must acct for 




 both at T's death.




c.seq level4 \h \r0  Etgen (Two copies of the will are executed.  One is in T's 



safety deposit box, the other at T's home.)





(1) The one at home has several paragraphs crossed out.





(2) The state recognizes partial revocation by physical  act.





(3) Which one is probated?





(4) Presumption favors the one in T's possession, but they 




 are both in T's possession.





(5) Result:  Determined by jury, who picks randomly.



8.seq level3 \h \r0 

seq level4 \h \r0  Partial Revocation:



a. UPC 2-507 and many states allow partial revocation by physical act.




b. Several states:  Will cannot be revoked in part by physical 



act  (can only partially revoke by subsequent writing.)




c. Reasons to Prohibit Partial Revocation by Act:





(1) If gift is cancelled, someone else must get it.  "New 




 gift" can only be made by an attested writing.





(2) Gives opportunity for fraud.



9.seq level3 \h \r0 

seq level4 \h \r0  Scratch Outs and Changes:  New gift can't stand.  It wasn't 

   part of the will when the will was executed.



10. Presumptions For Changes:



a. If will in T's possession, the changes are presumed to be 


   T's.




b. If the will was in possession of one adversely affected, 


   there's a presumption of interference.



11.seq level3 \h \r0  In Tx- Disregard Write-ins and Scratch-Outs



a. Leatherwood v. Stevens:  To avoid partial revocation, the 


   ct comes up w/ a theory.  Revocation creates a new gift and     proper formalities are required to make a new gift.




b. If entire will is handwritten, the changes aren't a 


   problem.



12.seq level3 \h \r0  Dependent Relative Revocation and Revival:  If T purports to 


revoke his will upon a mistaken assumption of law or fact,    the revocation is ineffective if the T would not have revoked  if he had known the truth.




a. (e.g. T destroys will under the belief that the new one is 


   valid, but it isn't.)




b. But court looks to result under earlier will.  If B is    different under that will, ct may not apply DRR.  Could       find that intent to revoke was independent of second will     making.




c. Rationale for Doctrine:  To carry out T's presumed intent.




d. Primary Use:  In states recognizing partial revocation,    when the new gift is not valid.




e. No DRR in Tx, because scratching out and writing in is    nugatory.



13.seq level3 \h \r0  UPC: Revocation:



a. A will or any part thereof is revoked





(1) by a subsequent will which revokes the prior will or 




part expressly or by inconsistency; or





(2) by being burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of       revoking it by the T or by another person in his        presence and by his direction.



14.seq level3 \h \r0 

seq level4 \h \r0  Revocation in Texas



a. TRP 63:  No revocation except by





(1) Subsequent will, codicil, or declaration in writing  executed like a will or





(2) T can destroy will or have it done in his presence.




b.seq level4 \h \r0  Partial Revocation:  Section 63 seems to allow it, but    Stephens case says no partial revocation by physical act in     Tx.





(1) Ct in Stevens was troubled by evid of who did the crossing out on the will.  They wanted a way to ignore the changes.


C.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0  PROBATE OF LOST WILLS


1. Some states have statutory barriers to probate of a lost will.




a. Example:  Statute prohibits the probate of a lost/destroyed 



will unless the will was "in existence" at T's death or fraudulently destroyed during T's life.  (i.e. Not if will is accidentally thrown out.)




b. --> Conflict w/ revocation statute.  (will isn't legally 



revoked, but is barred from probate anyway.)




c. Cts just follow the revocation stat. and gut the proof stat. ???



2.seq level3 \h \r0  In absence of a statute, a will lost or destroyed without T's 


consent or destroyed w/ T's consent, but not in compliance with statute, can be admitted to probate if its contents are proved.



3. Proof:  From drafter's copy, attesting Ws, typist, or other 


clear and convincing evid.




a. Proof standard is high.  (See e.g. TPC 85)



4.seq level3 \h \r0  TRP 85:  Proof of Written Will Not Produced in Court



a. Will must be proved like any other attested will or HW.




b. Must also show:






(1) The cause of its non-production  (that it cannot be  produced by reasonable diligence),





(2) It's due execution, and





(3) Contents  (must be substantially proved by the  testimony of a credible W who has read it or heard it   read.




c.seq level4 \h \r0  Xerox can give proof of contents.




d. Hypo (Ps try to probate an accidentally destroyed will.)





(1) HELD:  No probate; brothers didn't know who the  attesting Ws were.


D.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0  PROBLEMS (text p. 228)  



1. Client sents note to atty instructing him to tear up her will.  Atty does so.  Revocation?




a. No.  Proxy revocation is okay, but must be at T's direction and in his presence.




b. What if atty doesn't destroy the will.  In a state that recognizes HWs, is the written, signed note 



to the atty enough?





(1) In Tx, can revoke w/ a later will, codicil, or writing w/ formalites and HW can revoke a typed 




 will.





(2) But here, no testamentary intent.  Note = request, not the revoking act.  Like Velma problem.




c.seq level4 \h \r0  T calls atty and asks him to destroy the will.  Atty tears up the will while T is still on the phone.  



T can hear the tearing.





(1)
 Not enough to be in T's presence.



2.seq level3 \h \r0 

seq level4 \h \r0  T's will is stolen and T never makes a new one.  Is the old will revoked?




a. No.  There's no later instrument and no physical act.



3.seq level3 \h \r0  T's house burns down.  He thinks- oh no, my will was in there.  Oh well, I intended to revoke it anyway.  


Is there revocation?




a. No.  Not an act at his direction.



4.seq level3 \h \r0  T writes a will giving a ring to B and the residuary to C.  Later, T -> a will leaving the car and the 


ring to A, but the will has no words of revocation.  So will 2 = codicil.




a. Wills = inconsistent.  First will is totally revoked.




b. As a rule, wills are read together if possible, but earlier will is revoked to the extent of inconsistencies.

E.seq level2 \h \r0 

seq level3 \h \r0  PROBLEMS (supp. p. 3-33)  


1. PROBLEM 1 (top):  T has will leaving entire estate to A and B.  In her last sickness, she draws up new 


will to benefit C only.  When T tries to execute the new will, A and B physically prevent it and T dies.  What result?




a. Can't admit the new will, it's not a "will."




b. First will was never revoked.




c. Tx Sct:  Constructive trust.  Like Latham case where Bs kill T to prevent him from changing his will.  



2.seq level3 \h \r0  HYPO:  T writes "cancelled" in the margins of each page of the will.  Revoked?




a. [No] ?



3.seq level3 \h \r0  HYPO:  T writes "VOID" across each page of an unexecuted copy of the will.  Atty has the real copy.




a. No revocation.  Act of revocation must be on the "will."



4.seq level3 \h \r0  HYPO:  T wants to change the B in her will.  Atty detaches the first page of the old will, makes the changes on it, then tells secretary to re-type all the pages.  Secretary just re-types the first page and a attaches the rest of the old will.  Result?




a. First will is revoked by atty mutilation of it in T's presence ant at his direction.




b. Second will in not executed since old signature page is attached.




c. --> Intestate succession.  



5.seq level3 \h \r0  PROBLEM 1:  See p. 3-33 for facts.  T crosses out gift of $2K and writes in $5K.  What does Sue get?




a. Sue doesn't get $5K, its not a part of the duly executed will.





(1) Only words present on the will when executed are a part of the will.  Cross-outs, etc can't 




stand on their own.




b.seq level4 \h \r0  If state recognizes HW and T writes out his intent to give Sue $5K at the bottom of the will.  Then 


   gift is okay.




c. Or if written elsewhere and signed and dated-> Holographic codicil.



6.seq level3 \h \r0  PROBLEM 2:  T scratches out Bill and writes in Nephew Norman.  Does nephew get the land?




a. No.  Crossed out changes mean nothing outside the context, must have printed words like #1.




b. Does Bill still get land?  Depends on whether juris. allows partial revocation by physical act.





(1) If yes, UPC, then Bill's gift was cancelled by the pencilling out.  Gift goes to residuary B.





(2) Bill gets the land anyway:  Can't give new gift [to residuary B] without a duly executed will.  




So the will must be read as originally written.





(3) Can't apply DRR, intent was to ditch Bill. 




c.seq level4 \h \r0  T's changes have no effect. ??? 



7.seq level3 \h \r0  PROBLEM 3:  What does Sue get since the new gift was ineffective?




a. Sue gets the original gift.  




b. Dependent Relative Recovation (DRR).  T made legal mistake in thinking that his partial revocation 


   was effective.  So even if UPC-type state, where partial revocation by physical act is permitted,     the gift doesn't change.




c. Changes = ineffective.




d. What if T tried to decrease Sue's gift to $500.  Again, there's a mistake of law.  T intended Sue 


   to get something.  But DRR is not applied.





(1) T intended that Sue NOT get $2K.  She can't get $2K, that's counter to T's intent.





(2) If drop = really small, DRR might still apply.



8.seq level3 \h \r0 

seq level4 \h \r0  PROBLEM 4: T wants estate to go to grandson; T detests his daughter.  Will is changed to be a trust for 

   G.  But the will is not executed rt.  T has torn up the first will.




a. DRR.  Intent to revoke was flawed.




b. --> Result closer to what T wanted.  If first will can't be probated, the daughter T hates inherits 


   thru intestacy.



9.seq level3 \h \r0  PROBLEM 4a:  Same facts, but T's first will leaves everything to G and second will leaves it all to the 

   Cancer Society.  What result?




a. This time intent to revoke the will in favor of G was independent of the second will.




b. DRR is not applied.  Would defeat intent.




c. --> Intestacy which doesn't follow T's intent either.  Tough- should have left a valid will.

PART V. CHANGES IN FAMILY SITUATION 

AFTER EXECUTION OF THE WILL







VI.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0  MARRIAGE, DIVORCE, BIRTH, &            ADOPTION AFTER EXECUTION 

 
A. DIVORCE


1. In most states, statutes provide that divorce revokes any provisions of d's will for the divorced spouse.



2. In a few states, there is revocation only if divorce is    accompanied by a prop. settlement.



3. UPC 2-508: Revocation By Divorce



a. If, after revocation, T is divorced (or marriage annulled) 


   any disposition of the prop to the former spouse is           revoked.




b. Divorce also revokes any power of apptmt given ex. and any 


   nomination of ex. as executor, trustee, conservator, or       guardian, unless the will provides otherwise.




c. Prop. prevented from going to ex, passes as if the ex.    failed to survive the d.  Other provisions are also           interpreted as if ex. failed to survive.




d. If provisions are revoked by this section, they are revived 


   by T's remarriage to ex.




e. Decree of separation is not divorce or annulment.




f. No other change of circumstance revokes a will.





(1) UPC = typical statute


B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0  MARRIAGE


1. Omitted Spouse Statutes



a. Common Statutes:  If T executes a will, then marries, spouse gets an intestate share, unless 





(1) it appears from the will that the omission was intentional or





(2) the spouse is provided for in the will or by a will    substitute with the intent that the transfer be in lieu of a testamentary provision.






(a) == UPC 2-301 [Omitted Spouse Statute]




b.seq level4 \h \r0 

seq level5 \h \r0  Effect:  Statute sort of revokes the will to the extent of 



the ss's intestate share.




c. In states where an omitted spouse doesn't get an intestate 



share, ss may get an interest in the T's estate.




d. Problem: Its hard to tell if ins. policy, etc. was intended 



to care for ss.  Very subjective.




e. Texas: Does not have an omitted spouse statute.



2.seq level3 \h \r0  Forced Share-




a. All but one of the common law states -> forced 
share election to ss, in addition to support rts.




b. Texas and other community prop. states: Don't have elective 



share statutes.



3.seq level3 \h \r0  Property Subject to the Elective Share



a. Old Rule: ss can only reach a share of the probate estate.





(1) Still true in Illinois.




b.seq level4 \h \r0  Modern Trend:  To let ss reach other assets, such as joint 



tenancies, revocable trusts.




c. UPC 2-201: Right to Elective Share:





(1) ss has rt of election to take 1/3 of the augmented estate.





(2) If a married d NOT domiciled in state dies, the rt, if 




any, of the ss to take an elective share is governed by the law of d's domicile at death.




d.seq level4 \h \r0  UPC 2-202: Augmented Estate




(1) Augmented estate = estate - funeral and administration 




expenses - homestead allowance, family allowance, and exemptions, and enforceable claims + 





(2) Value of prop. transfered w/out adequate consideration 




(unless to BFP), if the transfer is one of listed types. (e.g. gifts transferred w/ 2 yrs of death that are greater than $2K.)






(a) Transfers are excluded if ss -> written consent or 





joinder.





(3)seq level5 \h \r0  Life ins, accident ins, joint annuities, or pensions 




payable to person other than ss are NOT in augmented estate.





(4) Value of prop. where T retained (at time of death) possession, enjoyment, or rt to y. (e.g. life estate)





(5) Value of prop. where T has power to revoke, consume, or 




invade, or dispose of the principal for his own benefit. (e.g. trust).





(6) Survivorship accts.



4.seq level3 \h \r0 

seq level4 \h \r0  Difference Between Elective Share and Omitted Spouse Statutes:



a. Availability:





(1) Elective share is available to all ss.





(2) Omitted share is available only to ss married after execution.




b.seq level4 \h \r0  Size of Share: 1/3 of the elective share could be larger 



than 1/2 intestate share from omitted spouse statuted due to augmented estate.


C.seq level2 \h \r0 

seq level3 \h \r0  BIRTH OF CHILDREN


1. Old Rule:  Marriage followed by the birth of issue revokes a 


will executed before marriage.




a. Rapidly disappearing.



2.seq level3 \h \r0  Pretermitted Statutes: Child born after execution of the parent's will, who is not in the will, gets an intestate share in the parent's estate.




a. Use:  Almost every state.




b. Effect: partial revocation of the will.



3.seq level3 \h \r0  Planning:  Birth of children should be anticipated at time of 


will drafting.  Can't say the same for divorce  (hard to ask client, if you get divorced...)


D.seq level2 \h \r0  PROBLEMS (supp. p. 3-35)


1. Marriage Prob:  H executes will leaving all the prop to sister.  Then H gets married.  H never revokes or alters the will.  When H dies, his estate = $200K after expenses.




a. UPC-  W gets her intestate share.  If no issue = $50K + $75K.  Remaining $75K goes to sister; once spouse gets her share, the rest goes under the will.





(1) Here, intestate share is greater than the elective  share (1/3), but elective share pot may be greater due   to the augmented estate.  (Intestacy share applies to   the probate estate only). 




    � Constructive trusts can be applied even when person committing the bad action won't be the person unjustly enriched.  (e.g. If divorce decree states that H is to keep his life ins. to benefit child and H later changes B to W2, court can impose a constructive trust, even though W2 isn't at fault.)







