1. Consequences of Ethic Violation:  
a. Complaints: initiates atty bar process where bar may decide whether to move forward or not. If serious enough, C may sue as c/a.

b. Sanctions: disbarment, censure, sanction, and reprimand (public and private)

2. Spaulding v Zimmerman (P had aneurysm from accident that D’s physician discovered. P’s L didn’t request discovery of report and settled. P discovered later that it might have been b/c of accident and requested to vacate settlement)

a. No duty to disclose, common practice for parties to rely on their own doctor’s reports.
b. Zimmerman may have possible tort duty since he created the peril (duty to rescue)

c. Insurance co may also be liable based on Tarasoff, professional duty to warn

d. Prof would have dialogued w/ C since it may be necessary to consult C when making decisions that bind C.

e. Is unethical for L to disclose this info w/ C’s consent, but ct may forgive b/c a life was saved. 

3. ZEALOUS REPRESENTATION

a. Simon- “The Practice of Justice”:  Contextual View (anti-positivist)

i. MR 2.1  [ADVISOR]: L shall exercise indep professional judgment and render candid advice referring to law, morals, economic, social, political factors as may be relevant to C’s situation.

4. OBSTRUCTION OF JUSTICE

a. MR 3.4 FAIRNESS TO OPPOSING COUNSEL: A L shall not:

i. (a) unlawfully obstruct another party’s access to evid or unlawfully destroy, alter, conceal anything having potentially evidentiary value. L shall not counsel/assist another to do any such act.

ii. (b) falsify evid, counsel or assist witness to testify falsely, offer an inducement to a witness prohibited by law.

iii. (c) Knowingly disobey obligation under rules of ct except for open refusal based on assertion that no valid obligation exists

b. STENHACH RULE: [for physical evidence: instrumentalities, fruits] only CRIMINAL CASES
i. A defense L in possession of physical evidence incriminating her C must, after a reasonable time for inspection, either:

1. return the evidence to its source, if this can be done w/out altering the evidence, or
2. deliver the evidence to the prosecution, in which case the prosecution can use the physical evidence and also information about its condition, location and discovery, but may not tell the jury the source of the information

ii. In CA, can’t put evidence back (Meredith). Must turn over and tell where it was found b/c tampering w/ evidence changes it.

iii. If source is C or C’s agent, ACP prevents L from testifying as to origin of evid, as long as og location/condition are stipulated. 

iv. When source is 3rd party, privilege does not apply.

v.  No duty to turn over anything else unless the ct subpoenas it.

c. Federal Omnibus Obstruction of Justice Statute 15 USC 1503 [for documentary evidence in CIVIL or CRIMINAL cases]

i. Elements of Offense

1. There was a pending federal judicial proceeding when act was committed, and
a. If trial hasn’t begun and grand jury hasn’t been set up, it’s okay.

b. Some jx require proof that subpoena is issued b/4 documents destroyed  

c. Others say that existing proceeding is enough

d. If evidence destroyed b/4 grand jury commenced to investigate matter, then no obstruction (Nixon)

e. Once a judicial proceeding is pending, docs should not be destroyed even if not yet requested through discovery

2. D knew of proceeding and
3. D acted corruptly (for corrupt purposes) with the specific intent to obstruct or interfere with the proceeding or due administration of justice 

a. Mere endeavor to obstruct is enough, don’t need actual success

b. Corrupt: motive to interfere w/ administration of justice
ii. If subpoena is issued requiring the attorney to produce evidence, there are a number of legal things an attorney can do:


1. motion to quash under ACP: while this motion is pending, attorney properly doing her role and no obstruction if don’t turn over docs; but after the motion is denied, if you destroy the documents, that is a corrupt motive and = obstruction

2. after proceeding is commenced but b/4 docs subpoenaed, L cannot destroy but do not have to volunteer.

3. Can tell an expert witness not to take notes, but cannot destroy them if he does.
iii. Document Retention and Destruction (white collar crime advice):

1. sometimes state or federal law requires certain kinds of businesses to retain certain kinds of documents as a matter of law; e.g. public utility departments, pharmaceutical companies have to keep records of testing

2. in absence of these laws, businesses are free to destroy documents subject to federal omnibus obstruction of justice statute

3. But it isn’t wise to do so b/c:

a. creates adverse inference than party’s case is weak

b. any questions asked about destroyed docs must be answered honestly anyway

c. precludes party from later introducing secondary evidence to prove the doc’s contents but doesn’t bar opposing party from doing so.

iv. Interfering with or encouraging false testimony

1. Never advise witness to lie, suggest kind of testimony to give, or threaten the witness or advise of adverse consequences
2. L should never instruct a witness not to talk to or cooperate w/gov’t inspector, investigator or attorney, unless the witness is the L’s C in which case there are self-incriminating issues
3. Cintolo: may not be able to advise C not to testify b/4 grand jury by taking 5th b/c although it was legal, had corrupt underlying motive of attempting to silience witness.
4. Prophylactic Rule(therefore, proceed on the assumption that a L should never give a non-C witness any advice of any type

5. C COMPLAINTS

a. Three most common complaints

i. Ls do not communicate with Cs 


1. MR 1.4a: L shall keep C reas informed about the status of a matter and promptly comply w/ reas requests for information.

a. Comments: guiding principle is that L should fulfill reas C expectations for info consistent w/ duty to act in C’s best interest. May be justified in delaying info when C would be likely to react badly to immediate comm.. Cannot w/hold to serve L’s own interests.

ii. Cs do not understand and Ls do not explain

1. MR 1.4b: L shall explain a matter to the extent reas necessary to permit the C to make informed decisions regarding the representation

iii. Ls do not care emotionally

1. emotional problems irrelevant to case

2. can interfere w/objective work

3. it takes time and time is money

4. Ls try to protect themselves from burn-outs


b. Differing perspectives of the legal system; Ls are legal realists while Cs expect legal impartiality

6. Law and the Ethics of the Attorney-Client Relationship

i. fiduciary law:  branch of common law that creates duties owed to people that are dependent on the skills or expertise of others, protect against abuse of trust

ii. agency law:  deal w/L/C relationship

b. How a C becomes a C:

i. Normal Contract:  L usually sends C an “engagement letter” to commensurate the K which describes the arrangement for fees, scope of representation; standard waiver of potential conflict

ii. Ct Appointment:  ordered by ct to rep; e.g., public defender

iii. “De Facto”:   Togstad: Why was she a C?

1. Tort Theory:  b/c it was reasonably foreseeable that they could be injured by the advice (don’t have a claim)

2. Promissory/Equitable Estoppel:  it could be foreseeable that she would rely to her substantial detriment and she did

iv. How can a L protect against Togstad liability:

1. Have C sign waiver of malpractice b/4 they meet (MR 1.8 doesn’t allow except in extreme cases and in CA, never)

2. Say you won’t take case, don’t explain, don’t make comments as to merits of case, tell her not to infer anything, warn generally about the SOLs, advise her to see another L, and do everything in writing. Send “non-engagement” letter.

c. Termination of Attorney-C Relationship

i. C can terminate a L for any reason at any time, w/ or w/o cause

ii. Exceptions:

1. Can’t fire due to race/gender (Title VII)

2. In-house counsel may have c/a for wrongful termination if fired b/c they refused to violate ethics rule (unique to CA)

3. Ct may not allow C to fire really close to trial b/c of strategical motives (unfair and inefficient use of resources and ct’s time) or maybe L won’t play along w/ C’s perjured testimony.

iii. Fees: terminated L can only recover in quantum meruit (restitution)—reas value of services rendered

iv. MR 1.16a  [MANDATORY WITHDRAWAL]: (a) L shall not represent C or w/draw if:
1. rep will result in violation of rules of professional conduct or other law
2. L’s physical/mental condition materially impairs L’s ability to represent C or
3. L is discharged
v. MR 1.16b  [PERMISSIVE WITHDRAWAL]: L may w/draw if w/drawal can be accomplished w/out material adverse effect on interests of the C, or if:

1. C persists in course of action using L’s services that L reas believes is criminal or fraudulent

2. C has used the L’s services to perpetrate a crime/fraud

3. C insists on pursuing objective that the L considers repugnant or imprudent

4. C fails to subst fulfill an obligation to the L, and is given reas warning that the L will w/draw.

5. Representation will result in unreas financial burden on L, or has been rendered unreas difficult by the C

6. Other good cause for w/drawal exists

vi. CA : 3-700 (permissive w/drawal):  longer list of reasons, but list is exclusive, no open-ended provisions, so can get arguments that L can not withdraw in CA; thus, it is a little more restrictive.

vii. Under all rules, a L can not withdraw from a case once before the ct without the cts permission.

7. Allocation of Authority Between Attorney-C in CIVIL CASES

a. MR 1.2a: Scope of Representation:  L shall abide by a C’s decision concerning the objectives of representation, and shall consult with the C as to the means by which they are to be pursued

i. Comments: C has ultimate auth to determine purposes of rep and can consult w/ L about means. L should assume responsibility for technical/tactical decisions but should defer to C as to expenses to be incurred, concern for affecting 3rd parties adversely.

b. Civil cases: L can not settle case w/out C’s consent  

c. Agency law holds C to many of decisions made by L whether he was consulted or not (unless L commits malpractice) for reasons of procedural efficiency, assumption that most Cs would consent to technical/tactical decisions anyway, reliance of other side. 

d. What kind of authority does the L have to have in order to make a binding settlement?
e. Agency law recognizes three kinds of agent authority:

i. Actual authority:  principle (C, represented person) manifests an intention that the agent has authority to make decisions for the principle. Either in writing, orally, or by conduct.

1. Will have no problem legally or ethically

ii. Implied authority: not granted by the principle to the agent but granted by law 

1. Ls have implied authority to make technical and tactical decisions (Women Care)

2. Ls do not anywhere have implied in law authority to settle cases on behalf of Cs (b/c that’s not strategic)

iii. Apparent authority principle or C causes a third party to believe that the agent has the principle’s actual authority and where the 3rd party, in good faith, relies on the agents supposed actual authority  

1. May conflict w/ MR 1.2 when settling w/o C’s consent even though apparent auth makes settlement binding.  Malpractice where damages is diff in settlement. 

2. A good L would get explicit auth, and should not believe act put on for 3rd party, or persuade ct that C bears fault for leading 3rd parties to think L has actual auth

3. A good L is careful not to exceed settlement authority, and gets it in writing.

4. Ex: where C is silent during settlement negotiations and directs questions to L, may create apparent authority  

f. Allocation of Authority in Criminal Cases:
i. Criminal cases: C decides:

1. the plea to enter

2. whether or not to have jury trial or waive it 

3. and whether or not to testify 

4. whether to Appeal a conviction

5. Plead not guilty by the Reason of Insanity

ii. If L makes any of these decisions w/out C’s consent, C gets new trial b/c 6th amdt right has been violated.

iii. If a C makes the final decision as to any of these decisions against the Ls advice; the C is bound to the decision that he or she made

iv. There are some things a L can do (technical/tactical) w/o consent [which witnesses to call, racial composition of jury]

v. Problematic when dealing w/ ct appointed defense Ls: 

1. L making pennies

2. Not dependent on C’s good graces for employment

3. L isn’t free to get out of case

vi. Jones v Barnes: D counsel refuses to raise all C’s frivolous issues so claims violation of 6th right to effective counsel. 
1. 6th amendment does not give the C the right to decide what args are made at appeal. L gets to decide which non-frivolous issues to bring at appeal, but if nothing but frivolous arguments, L can decline to take case by writing an Anders brief [explaining frivolous claims]
8. Clients with Disabilities

a. MR 1.14: CLIENT UNDER A DISABILITY

i. (a) When C’s ability to make adequately considered decision in connection w/ rep is impaired, L shall as far as reas possible, maintain normal C/L relationship  
ii. (b) L may seek appointment of guardian or take other protective action only when L reas believes that C cannot adequately act in his own interest.
1. Comments: an incapacitated person may have no power to make legally binding decisions. Disclosure of C’s disability can adversely affect C’s interests.
b. Civil Cases:

i. guardian/conservator:  person appointed by ct to make decisions for someone that judge determines is incompetent to make decisions for themselves [decides what is in best interest of person]

ii. guardian ad litum: term used for someone appointed by ct not capable of making decisions themselves for particular civil lawsuit(limited

1. L should normally look to guardian to determined what to do for C (if already one appointed)

2. If potential COI, may not want to do this

3. L may be appointed as i and ii. 

4. CA does not have ethical equivalent:  But cases say that it is unethical to seek the guardianship of a C, unless you have statutory authorization

5. Seeking guardian may be harmful b/c person loses legal right to make decisions for himself. 

c. Criminal Cases

i. You are incompetent to stand trial if cannot understand hearing and help in your defense.
ii. Notifying ct of incompetency may lead to life sentence, but failure to notify may be viewed as lying if later found out. Also, some Cs may claim violation of 6th if you raise it.
iii. Prof: when law doesn’t clarify L’s role, best thing to do is what C wants. Ethical thing to do is raise any doubts about C’s competence to the ct.
9. COMMUNICATION WITH OTHER PARTIES

a. MR 4.2: in representing a C, a L shall not communicate about the subject of representation with a person who you know is represented by another L in the matter unless the L has the consent of the other L or authorization by law to do so  
i. Comments:

1. Can speak of matters outside the rep.  

2. “Authorized by law:” right to speak w/ govt officials, depositions

3. Applies to any person, whether party or not, who is represented by counsel on this matter.

4. Prohibits communication by L w/ managerial persons of org and w/ anyone whose act/omission in connection w/ matter may be imputed by org for purposes of liability or whose statement may constitute admission on part of org. Unless employee has counsel and counsel consents.

5. Applies if L has actual knowledge that other party is represented by an attorney. Knowledge can be inferred. Can’t close eyes to the obvious.
6. Parties to the matter can communicate directly w/ each other.
b. Exception( you can send your C to convey a settlement offer when you are certain that the other attorney is not conveying settlement offers

c. Cs cannot waive non-contact rule

d. Basically L must communicate w/ other side’s Ls, not the C (unless about unrelated matter)

e. Conduit Rule:  can not use your C to get around the no contact rule but Ls are not obligated to discourage Cs from contacting other Cs
f. Entity Representation:  basic problem is that corporations try to use non-contact rule to keep opposing counsel from talking to any employees who are witnesses b/c they are “parties” to the case.
i. Blanket Rule: no employee, broadest protection for corp—have to get all info thru formal methods

ii. Control Group Test: only employees that are top management (least)

iii. MR 4.2 {Doesn’t apply to former corporate employees}
1. Agency law: an employee who has auth to ‘bind” the corp by speaking for it

2. Evidence law: any employee, about matter w/n scope of his employment

10. Dealing with Unrepresented Persons

a. 4.3:  in dealing on behalf of a C w/a person who is not represented by counsel, a L shall not state or imply that the L is disinterested and when L knows or reasonably should know that the unrepresented person misunderstands the L’s role in the matter, L shall make reasonable efforts to correct the misunderstanding
i. During course of rep of C, L should not give advice to an unreped person other than advice to obtain counsel.

ii. If you are risk averse, will likely then make it candidly clear of non-representation and that you represent as adverse party

iii. If risk neutral, you do not affirmatively lie, do not act disinterested, you do not offer affirmative advice about what is in person’s best interest, but you can explain your understanding of the legal effect of what the person is about to do; 

11. COMPETENCY

a. MR 1.1 [COMPETENCE]: A L shall provide competent representation to C. This reqs legal knowledge, skill, thoroughness, and preparation reas necessary for the rep.

i. May sometimes req expertise in field of law which you can get this by studying w/ expert or associating w/an expert

b. Elements: Duty, Breach, Causation, Harm

c. DUTY:

i. To sue for malpractice, L must owe you fiduciary duty (you must be his C)

ii. Contract theory: promissory estoppel (Togstad) or TPB (Lucas: an intended TPB has C status)

iii. Tort theory: reas foreseeable that person would be injured from your negligent advice]

d. BREACH: failure to use such skill as a L of ordinary competence would use/exercise under similar circumstances {which L is under duty to do}

i. L is not liable for every mistake

ii. Not insurer of soundness of his opinions or validity of an instrument that he is engaged in to draft, unless express agreement
iii. Not liable for being in error as to question of law on which reasonable doubt may be entertained by well-informed Ls {Lucas: L not laible b/c CA perps law is so complicated that reas Ls should not be expected to understand}

iv. IF present self as expert: held to expert level of care. 

v. L can refer to custom which is conclusive. But even custom may be negligent.

vi. P must use expert testimony to establish level of care and to show that D fell below that. 

vii. But some cases are so obvious that expert not needed: 

1. failure to research an important legal question

2. making a mistake of law when law is fairly clear and fairly accessible to competent Ls

3. failure to interview critical witness (expert witness too);

4. failure to follow Cs instructions on matters where C has authority (like accepting settlement offer or notifying C of one)

viii. Malpractice Std: self-referential. Depends on custom/practice of all reas Ls in that area.  

ix. Violation of ethical code is some evidence of negligence but not per se; no presumption that legal duty has been breached. 
1. May bring new c/a, or neg per se, or use it as admissible evid (depends on state). Usually only admissible evid so that L cannot be liable for breach of EC.
x. Damages: usually only economic harm, but some for emotional distress
e. CAUSATION:  P has to prove that L’s breach of duty was cause of damages; 

i. But For Test: reqd proof that but for L’s malpractice, the matter in which L was representing C would have come out better for the plaintiff. 

ii. Subst Factor Test: act was subst factor in bringing about the harm 

iii. Case w/ Case reqmt: 

1. P has to prove causation for outer case (malpractice case: breach of L’s duty caused harm) and inner case (underlying matter would’ve ended up favorable for client). Must show that no other uncertainties of law/weaknesses of case would result in same outcome.

iv. Smith v. Lewis: Even if law is unsettled, L has to research and make informed decision (and keep copies of research in case).  
12. Legal Uncertainty v. Legal Complexity:  jury Q
a. Legal complexity: general practitioner dealing w/area of law that is legally complex should refer C to an expert or associate with an expert. Even though 1.1 says it is ethical for you to take time to learn the law, it takes money and time, and still doesn’t insulate you from liability!

b. Legal uncertainty:  a legal expert can overcome complexity but can’t solve uncertainty

i. If litigating, settle the case

ii. If transactional work, choose strategy w/ less risk.

iii. Cost of lawsuit to determine if worth going to trial: (probability of winning/losing)  x   (magnitude of expected gain/loss) + 25%

iv. Ls can be subject to malpractice if they don’t settle in cases of uncertainty

v. Difficult for P to bring malpractice claim b/c P has to prove that he would have accepted the offer. 

13. Damages: P can receive the difference between actual outcome for when L screwed-up and the outcome of what would have made if no screw-up.
14. INEFFECTIVE ASSISTANCE OF COUNSEL (IAC) [only applies to criminal]
a. 6th Amendment that states “in all criminal prosecutions, the accused shall have the assistance of counsel for his defense”:   

b. Elements:

i. Duty: owed to person protected by 6th

ii. Breach: ineffective assistance (same as malpractice)

iii. Prejudice: reas probability that result would be diff (counsel’s incompetence undermines confidence in the outcome) 

1. More lax than malpractice std

c. In most jx, IAC is the only remedy people who commit crimes have for incompetent Ls b/c convicted criminal cannot sue L for malpractice until he can prove he was innocent of the crime.

d. In some jx, P can’t sue for malpractice unless she succeeds in IAC claim. If she loses, she is collaterally estopped from suing for malpractice.

e. Can’t collect pain/suffering for being in jail (CA allows sometimes)

f. Procedural context:

i. Normally can’t be commenced until criminal proceeding is final 

ii. sometimes on direct appeal from TC, though direct appeal is rare b/c those convicted are represented by same L at appeal, and IAC claims involve questions of fact that weren’t decided by trial ct.  

iii. Usually raised in post-conviction or in a collateral proceeding (an independent law suit from the criminal conviction the P wants to attack) 

iv. Nothing happens to L who is convicted of IAC; L not on trial

g. Strickland v Washington  

i. Prejudice std: reas prob that but for counsel’s unprofessional errors, the result would have been different. As to undermine confidence of outcome.  

ii. Breach std: criminal must identify the acts or omissions of counsel that are alleged not to have been the result of reasonable professional judgment and ct must determine whether they were. There is presumption of competence b/c prejudice is hard to prove (strategy v. incompetence).

1.  Exceptions where prejudice presumed:

a. fail to file important docs

b. if cops do not let C see L for long time

c. fail to file an Anders brief

d. if fail to file important docs

e. L acted on basis of conflict of interest

15. ATTORNEY/C PRIVILEGE
a. legal info sought

b. from a L

c. communications relating to that purpose 
d. made in confidence

e. by a C

f. are protected  

g. from disclosure by L or himself

h. unless waived

i. Rationale: purpose is to encourage full and frank communication between attorney and Cs and serve broader social and public ends in observance of law:  makes C more forthcoming and thus, truth will come out

ii. Who is a C?

1. de facto C status

2. regular C

3. person who had initial conversations about case, and who is refused counts as C

4. attorney talking to attorney is treated like C

5. support (paralegals, etc.) who person speaks to is treated as her C for ACP purposes.
iii. Only privileged if made in confidence (w/o presence of 3rd parties)
iv. Doesn’t apply to underlying facts/info (including observation about witnesses and Cs )
v. Protects L from being witness [doesn’t have to relay what C told him, but C may be put on the stand]
i. Duration of Privilege: continues indefinitely
j. How invoke privilege?
i. L has burden to prove ACP exists
ii. Ct may review in in camera/closed proceedings  
k. Main Exceptions to ACP:
i. Joint C:  Any communications made by them is not privileged as to other under theory that joint Cs don’t intend their comm to be privileged, otherwise they would hire 2 separate Ls.

ii. L as Attesting Witness:  attorney is witness to a signing and thus, can talk about what said in regards to that signing  
iii. L’s Self-Defense:  when C sues L, L is allowed to testify what was said from both sides, when relevant info.
iv. Crime/Fraud:  when C attempts to enlist L’s help in committing crime

1. Applies whether or not L knew she was being used for criminal conduct at the time. If she did know, she committed a crime.

2. In some jx, if C didn’t know or couldn’t have reas known, is not denied privilege.

3. Doesn’t apply to past crimes/frauds(wrt past events, C is trying to get defense, not use L for illegal purposes.

v. C Identity & Fee Arrangements:  not privileged b/c cts usually do not regard this info as relevant to legal advice one is seeking.  

1. Internal Exception:  if identity of Cs and fee arrangement implicate the C in the very crime where legal advice was sought, it is privileged.

2. US v Hodge and Zweig  

a. ACP applies if testimony directly or by reas inference would reveal content of privileged communication.

b. Priv doesn’t apply here b/c C was already convicted so can’t possibly be implicated for crime for which they sought legal advice.

c. No priv for info about payments to advance ongoing conspiracy by unknown co-conspirators. Though their identity would implicate them in the very crime for which he sought legal advice, C/F exception applies.

3. Baird: to be protected, C’s identity must be necessary to get legal advice, not merely a corollary to advice getting.

4. Hirsch:  fee/ID protected only if C’s wanting to hide is part of reason C sought legal advice, not as corollary to advice getting.

a. Why C Identity and Fee Arrangements So Hot Topic Lately?
i. there are stats that hold fees paid are subject to forfeiture if money is from criminal activity; that might act as a deterrent to people from representing them, but sup crt says it does not violate right to counsel

16. SELF-INCRIMINATION

a. 5th Amendment:  No person “shall be compelled in any criminal case to be a witness against himself”

b. Fisher : preexisting docs in hands of L are exempt from subpoena only if under the docs would be exempt from subpoena under 5th while in the hands of the C & the communications in the doc are protected by ACP. 

i. Privilege against S/I only protects against production of incriminating, compelled, testimonial communications.   
1. Testimonial: compels one to restate, repeat, affirm truth of doc’s contents.
c. US v Doe (extends priv of S/I to act of production): 

i. Act of production made docs privileged b/c it was:

1. Incriminating: subpoena forced him to produce bank records

2. Compelled: ct forced him to turn over

3. Testimonial: act of production is equivalent to verbal statement attesting to authenticity of docs.
ii. If the docs are not protected by ACP b/c not prepared for purpose of trial, is it sensible to say the act of transfer/act of producing is a C communication protected by S/I privilege?
1. Act of producing is implicitly statement made for purpose of receiving legal advice. Only way an attorney knows they are his docs is that Doe told him so by handing over docs.

d. Required records laws do not violate the privilege against self-incrimination

e. Privilege against self-incrimination is not applicable to material found pursuant to a search or phone tapping b/c you’re not asking for, just taking (but ACP still applies)

f. Doesn’t protect entities

g. WAIVER (goes to anything but applies mainly to ACP)
i. C can lose ACP if waived or consented to disclosure, or implied by behavior inconsistent w/ maintaining ACP, or by L’s waiver as C’s agent (agency law) such as putting at issue.

ii. Putting at issue: a party who puts at issue in litigation any part of a privileged communication opens the entire topic up for evidentiary discovery and exploration by the other side  

iii. “Extrajudicial” revelation:  if disclosure or revelation is not done in connection with a trial or lawsuit (outside ct context), C waives privilege only to part that C reveals, not the whole (wouldn’t prejudice a jury)

1. Von Bulow: 

a. Fairness Doctrine:  Party can not manipulate evidence by only revealing part of the story and then hiding behind privilege

b. Broad rule of Evidence:  Evidence that would not otherwise be admissible becomes admissible if it is necessary to correct, explain or put in context evidence put/offered by other party

iv. Inadvertant Disclosure: tradit’ly treated as waiver but some cts say disclosure had to be intentional. Some cts say if didn’t take reas precautions, then waived. (CA appeals ct adopts this neg approach)

17. WORK PRODUCT PRIVILEGE:  

a. Only applies to docs prepared by Ls in anticipation of litigation  

b. Hickman v Taylor:  materials that reveal mental processes of L are protected against discovery (Rule 26 FRCP), even if not protected by ACP (this is often the case b/c often facts are not learned from C but other witnesses-expert, etc.)

i. Qualification: Discoverable only upon subst showing of “necessity” or “justification” [can’t get elsewhere or very expensive or time consuming to get]

ii. Fact Work Product: factual info L prepared in relation to case is discoverable if party can show substantial justification

iii. Mental Impressions:  some cts say these materials are absolutely protected but at least have to show extreme necessity

18. PROFESSIONAL DUTY OF CONFIDENTIALITY  
a. MR 1.6 CONFIDENTIALITY OF INFO: 
i. (a) A L shall not reveal info relating to rep of C unless:
1. C consents after consultation 
2. Disclosures are impliedly authorized in order to carry out the representation 
3. Prevent C from committing a criminal act that the L believes is likely to result in imminent death/subst bodily harm or
4. To est a claim or defense on behalf of the L in a controversy b/w a L and C or
5. To est a defense to a criminal charge or civil claim against the L based upon conduct in which the C was involved, or 
6. To respond to allegations in any proceeding concerning the L’s rep of C.
ii. Comments: facilitates full dev of facts, encourage full/frank communication
1. L is impliedly authorized to make disclosures about C when appropriate in carrying out representation.
2. After w/drawal, L is reqd to refrain from making disclosure of C’s confidences (except otherwise provided in MR 1.6)
3. Exceptions: 3.3 and 4.1
4. PDC continues after L/C relationship has ended.
b. Ethical Duty of Confidentiality in CA:  60-68e:  L must maintain inviolate secrets and confidences (no exceptions)

i. “confidences”: communications protected by ACP

ii. “secrets”:  any other information whether ACP or not, that the C requests to be kept secret or would embarrass or harm the C if told
c. Applies all the time except when L is reqd by law to reveal info

d. Does not override a court order (like ACP)

e. Covers everything not covered by ACP

f. Main difference between duty of confidentiality and ACP: Agency law has greater range of exceptions usually allowed to protect third party interests 

g. Revealing info to C’s disadvantage 1.9c1:  a L who has formerly represented a C in a matter or whose present/former firm has formerly repped a C in a matter shall not: 

i. Use info relating to rep to disadvantage of former C except as 1.6 or 3.3 would permit, or when the info has become generally known; or

ii. Reveal info relating to the rep except as 1.6 or 3.3 would permit or req wrt C.  

h. Self-Defense Exception (applies to both ACP and PDC)
i. 3 situations where it applies:
1. C sues L
2. L sues C to enforce duty owed to L (payment of fee)
3. When 3rd party accuses L of wrongdoing in course of rep C
ii. Refer to MR 1.6b2
i. Meyerhofer v. Goldberg  
i. Holding: G was under S/D exception to PDC but shouldn’t have associated w/ the other side. 
ii. This was PDC case and not ACP b/c ACP applies only during some sort of legal proceeding where ct is trying to compel something.  Has nothing to do w/ evidence either.
iii. Timing issue is crucial w/ S/D exception: should wait till suit is brought b/4 revealing info b/c you may be found to have instigated the suit (violation of MR 1.6 too).
iv. MR 1.13b: if L believes an agent of law firm of org is engaged in wrongdoing, should go up ladder of power (of org) b/4 going outside.
v. MR 5.2a: L is bound by Rules of Prof Conduct despite that L acted at direction of another.
vi. MR 5.2b: subordinate L doesn’t violate the rules of professional conduct if that L acts in accordance w/ supervisory L’s resolution of an issue in which reas minds could differ.
j. CRIME FRAUD EXCEPTION:

i. MR 1.2d: L shall not counsel a C to engage, or assist a C, in conduct that a L knows is criminal or fraudulent, but a L may discuss the legal conseqs of any proposed course of conduct w/ C and may counsel/assist a C to make good faith effort to determine the validity, scope, meaning, or application of the law.

1. L is not permitted to reveal the C’s wrongdoing, except where permitted by 1.6. L is reqd to avoid furthering purpose by suggesting how to conceal it.

ii. ACP doesn’t apply where rep was secured in furtherance of intended, present, continuing illegality. 

iii. Applies even if L doesn’t know advice is sought to further a crime.

1. Show C was engaged in crim/fraud when sought advice, planning to, or committed right after

2. Show L’s assistance was obtained in furtherance of crime/fraud.

iv. Fugitive Cs:  no ACP b/c of C/F exception, info not normally revealed for purpose of getting legal advice, client identity issue.

1. L cannot assist in running away (aiding and abetting)
2. Unclear what else to do under MR and rules.
3. But may have to assess how dangerous C is
4. Advise C to turn himself in
19. DUTY TO WARN

a. Tarasoff liability for Ls: 

i. liability must be limited to situations where info gained convinces counsel that this client intends to commit a crime or 

ii. inflict injury upon 

iii. unknowing third person.

b. If judge asked about Hawkins’s mental state, couldn’t lie b/c of MR 3.3 exception to MR 1.6(L shall not knowingly make a false statement of fact or to a tribunal.

c. L not reqd to volunteer info but must give up if judge asks.

d. Should keep record of why you have reas belief in case go to ct. 

20. AIDING AND ABETTING:  criminal and civil

a. Legal elements:
i. Someone committed a crime (or tort:  can be civilly liable too)  

ii. A/A knew that “someone’s” action was criminal (or tortious)

iii. A/A knowingly aided or assisted the crime (traditional rule only req’t this) AND either (new standards)

1. associated himself with the criminal activity or sought its success or

2. the assistance was substantial or substantially facilitated the crime  
b. COMMENTS:
i. Comment 6:  L required to give honest comments about the consequences of an action and does not make the L a party to the crime (comments are drawing this distinction) (difference between presenting analysis and recommending means)

ii. Comment 7:  L cannot reveal C’s wrongdoing but can not continue assisting C when discovers crime or fraudulent; withdraw may thus be required 

1. Pepper: Bottom line: reas to assume that the “but clause” is a proviso and that neutral legal advice will not “counsel” or “assist” and probably will not subject the L to aiding/abetting liability either.

c. Main risk of aiding and abetting would arise if the words themselves were nothing more than legal explanation but occurred in factual context that would induce C to commit crime.  

d. 5 scenarios to know:

i. if L only explains legal consequences of proposed action but does not counsel or advocate that the C commit a fraud, the L will probably not be ethics violation or aiding or abetting 

ii. if L both counsels AND assists the C commit crime or fraud, aiding and abetting liability and 1.2d violation

iii. if counsels, advocates and advises to commit fraud, L violated 1.2d, aiding and abetting not so clear (that could fall under substantial assistance, or substantially facilitated)

iv. concept of explaining legal consequences goes beyond explaining substantive rules of law; this likely includes discussions of risk of detection; but as this advice moves from just neutral info about potential to affirmative advise about how to do and get away with it (detection), more problematic under 1.2d and probably aiding and abetting:

e. National Student Marketing (it is an ethics proceeding which held Ls at higher std than state ethics, SEC was seeking to enjoin Ls from practicing b/4 it. Ls represented IC merging w/ NSM. Merger approved on basis of reps contained in financial statements. Comfort letter received at closing revealed much worse financial shape. Ls wrote last opinion letter that was false and misleading and didn’t stop merger. A/A of securities fraud.)

i. Usually no duty to volunteer info to adversary, but some exceptions wrt securities 

ii. A/A by failing to interfere (actionable silence) and thus allowing merger to proceed thru their silence was A/A

iii. Breached duty of care and fiduciary duty

iv. Failing to undue may be concealment and fraud in and of itself

v. May have malpractice claim: L helped perpetuate fraud against own C 

vi. Writing opinion letter is no longer aiding and abetting liability under law but primary liability under securities law, they are considered to have committed the fraud; they can be suspended from SEC

21. FRAUD AND NEGLIGENT MISREPRESENTATION

a. MR 4.1 {TRUTHFULNESS OF STATEMENTS]:
i. In course of rep, L shall not knowingly:
1. (a) make a false statement of material fact or law to a 3rd person, or 

2. (b) fail to disclose a material fact to a 3rd person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a C, unless disclosure is prohibited by MR 1.6 [everything except imminence of death/harm]

ii. Comment: misrep: L is reqd to be truthful when dealing w/ others on C’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts.

b. FRAUD (INTENTIONAL MISREP):  making false material statement or representation knowing that it is false and person relied on it to his detriment. 

i. Elements of Criminal Fraud:  

1. Actus reus: committed acts in furtherance of the fraud:[even normal lawyering acts can count]

2. Mens rea:  did so w/critical sense of mind; (status as L and involvement counts)

a. knowledge that statement made were false or misleading:  

i. knowledge = (deliberate ignorance) or (negligence + other circumstances) + (L’s special knowledge) [not subjective “real” state of mind but inferred from behavior]

ii. Have a duty to investigate
ii. Can get punitive damages and no cont neg

iii. Some cts use recklessness std but for criminal, have to know.

c. L can be crim liable as:

i. principal (L made false statements)

ii. co-conspirator (agreed to defend people who are involved in ongoing/future crime, conspired to do criminal X, even if don’t carry it out, can be proven by tacit evidence like continuity of D’s conduct w/ each other) or

iii. aider/abetter
d. Criminal Conspiracy:

i. Reqs an act that is itself a crime

ii. Can still be convicted even if crime is unsuccessful or not attempted

iii. Can be tacit (not explicit) agreement b/w people, supported by inference and circumstantial evidence 

e. NEGLIGENT MISREPRESENTATION (ONLY CIVIL):  making a false representation negligently or without due care [reckless]
i. Both these torts req harm and causation (P needs to prove that he relied on misrep to his detriment) and only specifically intended beneficiaries can sue [people you L might reas have foreseen being deceived]

ii. Std is mostly self-referential but sometimes strict neg std. 
iii. In most jx, if have neg misrep, have malpractice due to C status
iv. In some, neg misrep c/a allowed even if L did was reas L would do.
f. Greycas v Proud  

i. L may be held liable to 3rd party if she makes false/negligent misrep to 3rd that she reas knows will rely on their detriment.

ii. Don’t need privity of K.

iii. P said P was cont neg so damages should be reduced. Ct rejects b/c L are not allowed to do neg work and it’s not reas to think G would conduct his own search when he asked someone else to do it.

g. Why this limit on who can sue L for neg misrep?

i. L should have clear notice of the level of risk that he/she is assuming by signing a document giving advice; also want to know how careful must be in creating and supplying the info

h. Does L have duty to investigate facts provided by client b/4 writing an opinion letter?

i. Greycas: broad duty (maybe)

ii. Malpractice std: self-referential : L breaches duty if L of reas skill would’ve made investigation but D’s law did not (need to show was client first)

iii. Neg std: broader duty than malpractice b/c hurting public, not only C. Doesn’t seem to let L escape liability if performed like ord/reas L

iv. May depend on cost/benefit analysis (cheap/efficacious way to check) 
i. Cts seem to say that some type of investigation will get the L off the hook

j. Klein case: disclaimer doesn’t get L off the hook if you made neg misrep or reckless misrep
i. Protects Ls w/ new Cs and those that are just neg.
ii. but don’t want Ls to be lazy in investigating
iii. If  L keeps using disclaimers, Cs will go to new Ls.
iv. L may be able to bypass problem by limiting rep, or writing engagement letter being careful of describing what the representation will consist of.

v. Case illustrates the growing importance of an exception to the normal rule that Ls do not have to volunteer information BUT, if you speak at all, you may be liable for omitting to say things that would be misleading w/o.

k. Roberts (used negligent standard for negligent misrepresentation)

i. Rule: either make representation that reveals both possibilities of argument or don’t make rep.

l. Transactional L liability problems. 

i. Ls acting as advocates in litigation do not have the duty of accuracy as in transactional work b/c are in adversarial relationship where other side can discover

ii. Are Ls liable for past frauds for not w/drawing or disclosing?

1. When peculiarities turn up, they were on notice so as to impose duty to investigate like a reas L would.

2. Until disclosure of past frauds, arguable were ongoing frauds. L’s continued aid of these loans are helping OPM avoid detection so A/A. But like Nat’l Student Mkting, not doing anything about fraud is not assisting.

iii. Should Ls have disclosed fraud to past victims?

1. Disclosures would reveal confid info so no obligation to do so.

2. Should have revealed to new Ls wrt ongoing frauds though.

3. Under MR 4.1, no violation of duty b/c fraud is not exception to 1.6

4. But if there is plausible continuing fraud theory, there is discretion in MR 1.6 comments to make disclosures authorized by other law. MR 4.1 may arguable req the disclosure.

22. PERJURY:

a. LAW: if knowingly assist C commit perjury, you are guilty of suborning perjury [putting C on stand]

i. in most states, may disclose to ct to prevent C from committing  

ii. some say must disclose

iii. in some states (CA), can not disclose to ct but have to do something to prevent perjury and if find out after, have to do some remedial action (remonstrate w/C)

b. MR 3.3: candor towards tribunal

i. (a) L should not knowingly 

1. make a false statement of fact or law to tribunal

2. fail to disclose to tribunal info necessary to avoid assisting crime or fraud by C

3. fail to disclose to tribunal adverse legal authority and not disclosed by other party

4. offer evidence that the L knows to be false (perjury one); if later finds that offered material false evidence, must take reasonable remedial measures.

ii. (b) Duties of (a) still apply even if compliance reqs disclosure of info otherwise protected by Rule 1.6

iii. (c) L may refuse to offer evidence that L reas believes is false

iv. Comments: 

1. Rep by L : assertion purporting to be L’s own knowledge may properly be made only when L knows assertion is true or believes it to be true on reas inquiry

2. some circs where failure to disclose equals affirmative misrep

3. in civil cases, if necessary to rectify situation, advocate must disclose existence of C’s deception to ct or other party 

4. in criminal case, b/4 trial, L can w/draw (may not be possible if trial is imminent)

5. L’s effort to rectify may increase likelihood of C’s conviction and possibility of prosecution for perjury

6. 3 resolutions:

a. narrative form (allows perjury, discloses to ct that C is lying, but is better than disclosing b/c threatens C’s right to fair trial) 

b. excuse L from duty to reveal perjury if perjury is C’s

c. must reveal if necessary to rectify situation

7. Remedial measures:

a. Remonstrate in confidentiality (jury will know anyway, may hurt sentencing, conviction for perjury)

b. Ask to w/draw if will remedy

c. Make disclosure to ct if all else fails

c. Thus, can put on evidence that reasonably believe is false (as long as don’t know is false) but as soon as find out, have to take remedial measures

d. Nix v Whiteside 

i. Ct applies Strickland Test and held that not IAC b/c L behaved as reas L should (3.3) and is not prejudicial b/c no one has right to give false testimony and be wrongfully acquitted.
ii. Bottom line: Const allows a L to tell the ct, but doesn’t req L to tell ct. 
e. When does a L “know” that her C is going to commit perjury? 

i. firm factual basis for believing the C will commit perjury

ii. when has belief beyond a reasonable doubt that will commit

iii. clearly stated intention [expressly said will lie or C proposes to testify inconsistent to admission of guilt]

f. What do you do if you know or think you know your C is going to lie?  
i. at least, have to attempt to dissaude perjury if hasn’t happened

ii. if already has, get them to confess

iii. if dissuasion still fails, should get permission to withdraw but don’t tell ct why
1. This is silly b/c it is like noisy w/drawal. If judge allows, then same problem for next L so most judges deny withdraw if think it is b/c will commit perjury
iv. If w/draw fails: 

1. MR 3.3 says L should inform ct what C intends
2. Model Code (CA): L should requst ct to allow C to testify in narrative form (assures right to testify but avoids L complicity)
3. Ct of appeals in CA allowed L to only ask questions that L thought C would tell truth

g. Coaching Witnesses: three devices by which Ls foster perjury  

i. The Lecture: any method that L tells the C about the law b/4 asking the facts so as to coach the C 

1. Principle defense of the lecture:  

a. L has to tell the C what the law is so that good communication can occur between Cs and Ls

b. Cs don’t sometimes tell facts b/c don’t understand what facts are important or are embarrassed or think it is more damaging than it is

c. thus, the L is just trying to promote the truth and be a zealous advocate and not promote perjury

ii. Fostering Falsity:  when can a L engage in trial tactics short of perjury or lying that are designed to induce a finder of fact (usually jury) to believe falsehoods

1. Can always put on true evidence that lead to ultimate inference of falsehoods as long as testimony is truth.

2. Ex: Attacking credibility when L knows witness is truthful

3. Can come up w/arguments to the jury that seek to draw inferences that L knows is false
4. Mitchell view: proper to cross examine even when C is guilty b/c D has con right to have each element proven beyond a reas doubt. Bringing out true testimony to accredit a false theory is not same as arguing a false theory.
5. Suben’s view: would be unethical for L to show falsity of fact that knows to be true. Advocate of truth, not the C.
h. What do you do if you don’t know but have strong suspicion that C will lie?

i. MR 3.3c: L may refuse to offer evid that L reas believes to be false.

1. Criminal D: need high std of knowledge b/4 disclosing

2. Otherwise, only need reas belief to refuse to offer evidence by C or other witness

i. Duty of Remediation:

i. No provision under MR 3.3c to take remedial measures if L already presented the evid and later has reas belief that they are false

ii. If L already presented evid and later knows it is false, MR 3.3a reqs L to do something (ie disclose to ct)

23. CONFLICTS OF INTEREST:

a. Law firms devote substantial resources toward checking conflicts with potential Cs before accepting representation. COI rules influence shaping of firm size, policies( reasons why firms try to stay reas small.

b. If law firm accepts case and then finds out conflict months down the road bad b/c:

i. may have forfeit fees

ii. may be disqualified or subject to disciplinary actions

iii. may be sued for malpractice

iv. loses business opportunities

c. Disqualification Motions/Case Law:  

i. they are not disciplinary proceedings but separate civil motions

ii. Cts can follow their own rules.

iii. Generally have to wait for final judgment to appeal but in CA, can appeal immediately. 

iv. Have to show strong showing of prejudice b/c at time it gets to app ct, trial ct has completed and would have to do it all over again.

d. MR 1.7a: Concurrent / Directly Adverse

i. (a) L shall not rep C if the rep of that C will be directly adverse to another C, unless: 

1. (1) L reas believes the rep will not adversely affect the relationship w/ the other C and

2. (2) each C consents after consultation

ii. Comments: 

1. if conflict arises after rep starts, L should w/draw. When more than 1 client is involved, refer to 1.9

2. C may consent despite conflict. But when disinterested L would conclude that C shouldn’t agree to rept under circs, L cannot properly ask for such an agreement or provide rep on basis of consent

3. When more than 1 client involved, conflict question must be resolve wrt each C.

4. L may rep parties having antagonistic position on legal Q that has arisen in diff cases unless rep would be adversely affected (do it in diff trial cts)

5. where conflict is such as clearly to call in the question the fair and efficient admin of justice, opposing counsel may raise the Q

iii. Reasons for rule:

1. confidentiality problems:  extremely difficult if not impossible to compartamentalize info. Might find out info about one party that you can use 

2. divided loyalties:  threaten to undercut your zealous representation of one or the other; commitment or zealousness aspect of loyalty 

3. C trust down (breakdown of C loyalty) may make representation less effective (don’t give all info)

4. fostering falsity:  zealous rep of one will undercut zealous rep of other  

iv. problem: Hard for C to give consent b/c these issues brought up early in stage of litigation when info is too sparse to give informed consent. Thus waivers are not allowed.

1. Westinghouse v Kerr-McGee 

a. screening cannot overcome assumption of shared knowledge that underlies imputation rule.

b. MR do not allow screening except for extreme purposes and most jurisdictions do not allow (only 7th circuit allows)

e. MR 1.7b: Concurrent / Less Starkly Adverse: 

i. (a) a L shall not rep C if the rep of that C may be materially limited by L’s responsibilities to another C or to 3rd person, or by L’s own interests, unless:

1. L reas believes rep will not be adversely affected, and 

2. C consents after consultation. When rep of multiple Cs in a single matter is undertaken, the consultation shall include explanation of the implications of the common rep and advantages and risks involved.

ii. Comments: can L objectively conclude that potential conflict that exists that may not be realized?

iii. Fiandaca v Cunningham : L may not represent 2 Cs when a settlement offer made to one is contrary to interests of another.

1. Counsel couldn’t have reas believed there would not be COI. Also should have realized that representation of prisoners might materially limit its rep of Gs. Under taint theory, reas belief couldn’t have been formed. 

2. Suppose counsel thought they had high chance of winning suit and getting higher remedy than settlement offer. In setting probability that high, counsel may have already been affected by dual rep. Even if beliefs not tainted by other rep, should they have advised prisoners to settle, or just showed them offer and told them to think it over themselves 

3. Std of conflict is hard to determine b/c don’t know if their duty was adversely affected by duty to other C or not. Will differ by jx what outcome is.

iv. Why should the C’s adversary have standing to claim that the C’s L should be kicked out b/c L has conflict of interest?

1. C himself may not realize conflict

2. May be bonafide settlement offer, prejudice possible

v. 3.310a: disclosure means informing the C or former C of reasonably foreseeable adverse consequences; informed written consent following written disclosure 

vi. 3.310b: a member shall not accept/continue to rep C w/o providing written disclosure to the C where:

1. member has some sort of relationship w/ party/witness in same matter, or

2. the member knows or reas should know that:

a. had previous relationship w/ party/witness in same matter and

b. the previous relationship would subst affect his rep

vii. 3.310c: member shall not, w/o the informed written consent of each C: 

1. Accept rep of more than one C in a matter in which the interests of the C potentially conflict, or

2. accept or continue rep of more than one C in matter in which interests of C actually conflict, or

3. rep C in matter and at same time in separate matter accept as C a person whose interest in the 1st matter is adverse to C in the 1st matter. 
viii. CA rules allow C informed consent to cure any conflict (must be in writing!)

f. Same conflicts stds apply to govts/non-profits but cts often soften the rules and upheld screening systems not upheld for private firms b/c if raise stds, would be less rep, or would have to raise taxes to cover diff govt reps.

g. Question of Positional Conflicts: L can take on contradictory legal arguments in diff trial cts but not in same app cts unless rep of either C would be adversely affected.

h. Can you Cure Concurrent Rep Conflict By Dropping One C? And thus bypass disqualification?

i. If it doesn’t violate 1.9

ii. Cts say it is not proper. Won’t cure disqualification and can lead to malpractice.

iii. prof: if money interest is involved, will not allow cure (ex: if have case that hasn’t started and then long-term C comes w/ case in conflict, may be able to drop if there is obligation/reliance by C)  

i. Multiple Rep of Criminal C:

i. always have potential conflict

ii. very often have real conflict

1. prosecutors try to give deals to one D to get others  

2. witnesses often implicate one D more than another; in best interest of one D to impeach that testimony but that then will doubt the other good stuff about other Ds

3. Any evid making 1 C look less culpable makes other look worse.

iii. Reasons to allow:

1. cheaper; sometimes pool of D can afford one private

2. multiple rep by one L is most effective way to assure coordination in defense; sometimes this is in Cs’ best interest

iv. Reasons not to allow:

1. Possibility that may make strategic use of joint rep to later make ineffective assistance of counsel claim, also, that consent not really informed

v. If potential conflict turns into actual one, have to go thru 1.7 reqmts again and L may be disqualified. Great risk so Ls should decline to rep multiple Ds.

vi. MR 1.7b2: must tell Cs about advantages of common reg (save money, coordinate defense) and risks (COI later materialize and being disqualified so that they have to find new Ls, affecting confidentiality b/w each other)

vii. Wheat case: as long as potential conflict, then ct can disqualify.  If either C or L object, ct can’t appoint one L to multiple Ds. If ct finds an actual conflict, they will reject waiver.

viii. Does not violate 6th to disqualify C’s L b/c of potential conflicts. 

ix. Cuyler v. Sullivan: Per se violation of IAC if trial ct appoint one L for multiple Ds at objection of either L or Cs.

1. In order to make out IAC claim, D must show that an actual conflict of interest adversely affected his L’s performance.

2. Exception to Strickland b/c don’t’ have to show that action undermined confidence in verdict but that L’s conflict caused L to do something that adversely affected (some prejudice)

x. Early on, cts are willing to disqualify Ls. As goes further along, will req actual showing of prejudice b/4 finds disqualific or bad conviction. 

j. Concurrent representation in transactional matters:

i. Less troublesome than representing multiple Ds in criminal matters b/c there is no threat to C unity in civil transactions (prosecutor manipulation)

ii. Crim co-Ds cannot give informed consent w/o fair amt of legal advice, but by then, the L is already embroiled. But civil transactional matters lends itself more to common-sensically figuring it out on own.

iii. Crim co-Ds don’t have to go w/o L if don’t want joint rep

k. MR 2.2: INTERMEDIARY: (a) a L may act as intermed b/w Cs if:
i. L consults w/ each C concerning the:

1. implications of the common rep, including any advantage/risks involved, and effect on ACP, and obtains each C’s consent to the common rep

ii. The L reas believes that:

1. the matter can be resolved on terms compatible w/ C’s best interests, 

2. that each C will be able to make adequately informed decisions in matter and 

3. that there is little risk of material prejudice to the interest of any of the Cs if the contemplated resolution unsuccessful and

4. that common rep can be undertaken impartially and w/o improper effects on other responsibilities the L has to any of the Cs.

iii. Comment: intermediary: when L rep 2 or more parties w/ potentially conflicting interests

1. ACP not attached as b/w commonly represented Cs.

iv. If fail to inform C fully of facts, risks, potential disadvantages, may have civil liability for loss

l. L can jointly rep Cs as scrivener under MR 1.7 if Cs have basically formulated agreement ahead of time and just needed to put in proper language.

i. Real Estate:

1. can’t rep both buyer and seller in negotiation; may be considered directly adverse under 1.7a or materially so under 1.7b.

2. If parties already reach deal and just want L to draw up necessary docs, L can if he discloses all 1.7 and 2.2 stuff.

a. Problem w/ not being able to get informed consent w/o revealing confid info.

ii. Divorce:  want joint rep b/c think they have settled matter and only needs to finalize

1. Most states, can do joint rep so long as just for drafting and follows 1.7

2. cts split whether L can rep one party in ct

3. Some states, never allow b/c view parties as directly adverse

4. 2.2:  problems you need to overcome:

a. emotional capacity of parties 

b. relationship to two parties:  it is not uncommon for one party to dominate the other, what may seem like voluntary agreement may not be so voluntary

c. L has to believe that they can remain impartial; if no, must decline

5. If the L later concludes that he can’t rep both, the practical outcome is that one just goes unrepresented.

6. If unrepresented perceives L as his too, have to deal w/ unrepresented under MR 4.3.

a. Hard though if L had to give unreped docs to sign but couldn’t explain what they were (risking it being taken as legal advice)

7. CA sup crt:  prenup agreement:  one interpretation, a prenup where only one party is represented is not enforceable unless the L affirmatively advises the unrep party to get a L and explain why it is so important

24. SUCCESSIVE REPRESENTATION:  representing a current C whose interests are adverse/opposed to a former C (e.g., a current C wants to sue your former C)

a. 1.9 Former Client: 

i. (a) L who has formerly reped a C in a matter shall not thereafter rep another person in same/subst related matter in which that person’s interests are materially adverse to the interests of the former C unless former C consents after consultation.

ii. (b) applies to firm

iii. (c) A L who has formerly reped a C in a matter or whose present/former firm has formerly reped C in matter shall not thereafter: 

1. Use info relating to rep to disadvantage of former C except as 1.6 or 3.3 would allow or req wrt C, or when the info has become generally known, or

2. Reveal info relating to the rep except as 1.6 or 3.3 would permit or req wrt C.

b. More permissive than 1.7 b/c would otherwise greatly restrict C’s choice of Ls and Ls’ ability to practice law, and drive up L costs.

c. Theatre v Warner Brothers:  if 1st and 2nd matters are subst related, can conclusively presume that L learned confid info in 1st rep that is relevant to 2nd. This test developed to protect former Cs from new Cs and protect loyalty and PDC.  

d. ** L has duty to decline subsequent reps involving positions adverse to former C arising in substantially related matters. (doesn’t necessarily impute to firm if reqmts are met)

i. CA: **Duty of loyalty is enough to disqualify successive rep even though Cs were previously joint Cs and had no confidences. (CA)

e. Subst Relationship Test:  

i. Factual similarity

ii. Legal similarity/ relationship

iii. L had access to confid info

1. Ex: L likely learned co’s policy about how to deal w/ products liability. 

f. How Do You Know Who Is A Current v Former C:

i. Active rep = current C

ii. Paid general retainer = current C

iii. If you have reped that C continuously and regularly in past, some jurisdictions = current C

iv. If you reped in past = former client

v. If haven’t reped regularly in recent past = former C

vi. C can get to be a C by functionalist analysis:  you make them believe and they rely

25. IMPUTED CONFLICTS 

a. MR 1.10: Imputed Disqualification:  

i. (a) While L is associated w/ firm, none of them shall knowingly rep a C when any one of them practicing alone would be prohibited from doing so by 1.7, 1.8c, 1.9, 2.2

ii. (b) When a L has terminated an association w/ a firm, the firm is not prohibited from thereafter representing a person w/ interests materially adverse to those of C repped by the formerly associated L and not currently repped by the firm, unless:

1. the matter is the same or subst related to that in which the formerly associated L repped the C; and 

2. any L remaining in the firm has info protected by 1.6, 1.9c, that is material to the matter. 

iii. (c) Disqualif prescribed by this rule may be waived by the affected C under the condition stated in 1.7.   

b. 3 problems when Ls switch firms:

i. Ls’ old firm represented A in same/subst related matter in which L’s new firm is asked to rep B who is adverse to A. L didn’t actually rep A. Applied strictly, 1.10 would disqualify the switching L and all Ls in new firm but 9b says disqualified only if L actually acquired confid info at old firm.

1. If matters aren’t subst related, no conflicts problem so don’t even need to look at rule. 

2. In practice, switching L is presumed to have received confid info but is rebuttable if:

a. L wasn’t actually working on case

b. Is a large firms

c. Matter at old firm involved area of specialization that L knew nothing about

d. Area L did not practice

3. Rebuttable b/c a broad rule could restrict employment opportunities

ii. If switching L actually had confidential info.

1. Screening doesn’t cure and firm is disqualified.

2. Gilbane: may not disqualify if case was too far along and stakes were too high.

iii. Switching L personally represented A.

1. MR 1.9 Comment 10: L, individually cannot rep b/c of duty of loyalty. However new firm doesn’t have duty based on past rep so can rep.

iv. Switching L takes A w/ her to new firm. Can old firm rep a client that sues A? 

1. 1.10b: yes if matters are not subst related, and even if so, can do so as long as no L in firm has confid info pertaining to A. Firm has this burden of proof.

26. L/C Relationships
a. MR 1.8a:  L shall not enter in bus trans w/C unless:

i. terms are fair and reasonable and fully disclosed 

ii. C given opp to seek other counsel and
iii. C consent in writing
b. Deal is voidable unless it complies w/1.8a

c. Rule does not apply to standard business transactions made on same terms to L that are available to other customers

d. CA rule same except C warning rule stricter

e. FINANCIAL INTERESTS 1.8j:  may not retain financial interest in C’s except to retain lien, or contingency fees [b/c may be incentive to put percentage higher, for L to settle when not in C’s interest]
i. all fees, including contingency fees, are business transactions between L’s and C’s but they don’t fall under 1.8a  and contingency fees are exempted from 1.8j

ii. L can not prepare doc giving gift to L unless it is from a relative

iii. CA will allow unless it is coerced
f. L LENDING:

i. 1.8e:advancing funds to Cs:  a L shall not provide financial assistance to a C in connection w/pending or contemplated lit except:

1. Can advance ct costs, the repayment of which is contingent on outcome of matter 

2. L can pay for indigent C’s fees

ii. Rationale: prevent law firm competition where firms would go out and seek C’s w/loans:  this would undermine confidence in the law and is unseemly

iii. CA 4-210:  allows L to loan money to C if C promises in writing to repay the loan (it then becomes enforceable)

1. also allows loan and make repayment contingent on success

g. Sexual Relations w/C:  no rules in any state make it unethical or illegal, but some cover it in several different circumstances, CA decisions uphold malpractice awards based on idea that it is a breach of fiduciary duty.

27. ADVOCATE WITNESS RULE

a. MR 3.7a: L prohibited from acting at trial if the L is likely to be a necessary witness except where:

i. (1) the testimony related to an uncontested issue 

ii. (2) the testimony relates to nature and value of legal services rendered or 

iii. (3) disqualification of the L would work a subst hardship on the C.

b. Rule does not distinguish b/w testimony for or against the C

c. Disqualification runs only to advocacy at trial, not to pretrial work

d. The firm is not disqualified by imputation, only the L is disqualified MR 3.7b

e. “Necessary” is construed as no alternative means of proof available. If there is any alternative, then L is not disqualified

f. C consent cannot cure the problem.

g. Practical Problems w/ Rule:

i. How can the L/ct know if L is going to be a witness early enough to make the rule effective? At the time the L takes the stand, you already have the problem the rule seeks to avoid.

ii. See supp p 31 for policies behind AWR

h. CA rule 5-210: A member shall not act as an advocate in front of a jury unless testimony relates to an uncontested matter or testimony relates to nature and value of legal services rendered in the case or member has informed written consent of the C.

i. Only applies to jury trial (whereas MR relates to all trials)

ii. No exception for C hardship in CA BUT C consent can cure anything. 

iii. There are 2 complications from C consent:

1. CA rules deal w/ COI. A C can consent to a L adversely testifying, but the ct would probably say that there is a conflict rule that applies here.

2. The matter has to be decided suff early enough for consent to mean something. Risks have to identifiable. Can’t get informed consent since nobody knows what the L is being called for.

28. REPRESENTING ENTITIES

a. Repping corporations have problems:

i. MR 1.13a:  L retained by corporation reps the corporation acting thru its duly authorized constituents.

1. Comments: when constituent (employee, director, shareholder) of an org C communicates w/ org’s L in his organizat’l capacity, comm. is protected by 1.6 (but if L interviews employees, doesn’t mean employees are no Cs of L)

2. Decisions concerning policy/operations are not L’s concern but if org may be subst injured by action of constituent that is in violation of law, may go up the ladder.

3. in reping the corporation the L is representing the interests of the shareholders

ii. As matter of law, board members, managers are agents of corp and their actions and words are binding upon the corporation. L doesn’t rep managers but the shareholders BUT, in most jx, officers can become Cs via estoppel.

b. Conflict of Interests Purposes, who is L’s C?
i. 1.13 e: allows joint rep of org and any of its constituents subject to conflict rules under 1.7.  Consent, if needed, may be given by appropriate official of the org.

ii. When interest of constituent may be adverse to entity, entity must:

1. explain to constituent that E is the C

2. Tell that L can’t rep him b/c of COI

3. Advise constituent to get indep counsel

4. Advise constituent that ACP may no longer exist.

iii. EF Hutton & Brown if firm induced in executive a reasonable belief that they were reping him, then he is their C.  

iv. Upjohn v US  

1. ACP should apply to people outside of control group to promote law abidingness b/c they often have info needed by L in order to give legal advice to corp. Test was too vague.

2. Communication is privileged if made: 

a. made by corp employee

b. to corp L

c. acting as such 

d. by or at direction of corp superiors

e. in order to secure legal advice

v. This is said to broaden scope too much as to impede discovery, but application of ACP to communications puts adversary in no worse position had communications had not taken place, underlying facts not protected, only communications

vi. Subject matter test: [distinguish b/w witness and client] variant to Upjohn used in CA

1. all communications to corp Ls that are initiated by employee seeking legal advice are privileged (to make sure law abidingness occurs)

2. When L seeks out communication, employee comm. is privileged when:

a. Comm. concerns employee’s own work-related behavior and is made to L for evaluation of its consequences to corp of the conduct

b. When the employee’s statement under evidence law may constitute an admission on part of the corporation (managers)

c. Who are the Cs for purposes of the No Contact Rule? Employees whose statements are privileged under subject matter test are protected under 4.2

d. Who are Cs for ACP purposes?
i. Only corps can assert/waive ACP b/c corp is C of L, not officers. The BOD controls but if it goes bankrupt, trustee in charge of bankruptcy is in charge.

ii. If L jointly reps officer and corp, the communications from officer to L are privileged against the world but not corp. Why not?

1. Under evidence law, joint Cs cannot assert ACP against each other

2. Under agency law, anything relevant to business affairs known by officer is known to corp as matter of law since co doesn’t exist, and only acts thru its agents.

3. Under Corporations law, officer has fiduciary duty to communicate relevant info to other officers who have right to know

e. Only thing that will be privileged is info not related to officer’s duty:  not likely to come up b/c if it’s a joint rep, will likely to be about same info, but if is unrelated matter, then likely privileged

f. CORP L FACED W/CORPORATE WRONGDOING:

i. big problem:  L’s C is corp, not officer who is committing wrongdoing, but officer is doing things that will injure corp b/c either is direct violation of duties to corp or will cause others to sue corp  

ii. MR 1.13e:  L is to assess violation of legal obligation to org, or of law that might be imputed to org and may result in subst injury to org. Shall proceed as reas necessary in best interest of org, taking measures minimizing disruption and risk of revealing info to persons outside org: such measures may include among others:

1. asking reconsideration of situation

2. advising that separate legal opinion be sought for presentation to appropriate authority in org

3. referring matter to higher authority in org and if necessary to highest level if it needs to act(last resort:  GOING UP THE CORPORATE LADDER

iii. L that helps C commit a fraud may herself be liable to victims of fraud, A/A, neg misrep for failure to investigate, malpractice to corp or shareholders, subject to ethical violations for failing to go up ladder (liable b/c fraud may hurt corp directly or may hurt TP who then will sue corp)

g. Do the answers to the above questions change if the corp is closely (has small # of shareholders)?

i. Yes. These firms are sometimes treated differently

ii. The lines b/w representing the corps and individuals who run it is very small when there are only a few officers who are also the shareholders. Cts are more likely to believe that the indiv are Cs in this case.
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