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I. Two ways to get to Supreme Court from state system

A. go through state system an petition to go before Court

B. Habeas corpus – present claim through state system if unsuccessful there, can file petition for writ of habeas corpus

1. requirements:

a. have to be in custody

b. have to raise a federal issue

c. exhaust state remedies

2. safety valve – very small percentage of success

3. used as last resort – death penalty cases

C. either manner, reversal doesn’t mean D gets off the hook

II. Initial Appearance and Detention

A. Gerstein v. Pugh p.607

1. Florida procedure that money bond was automatically set in every case

2. D stayed in jail b/c he couldn’t post bond – could only get a probable cause hearing after 30 days

3. claim that this was discrimination

4. 5th circuit said this constituted imposition of excessive restraint – had to consider other alternatives

5. SC hold that prosecutor’s assessment of probable cause isn’t enough to justify restraint

6. however, full hearing isn’t necessary – determination must be made by a judicial officer either before or promptly after arrest

III. Bail

A. Stack v. Boyle p.619

1. post WWII communist party prosecution – none of Ds could make bail

2. SC invokes excessive bail provision of 8A – said district court should hold hearings and government to put on proof

B. General

1. bail = way to get people to show up for trial – make it financially in their interest to do so

2. most DA offices don’t put a lot of resources into forfeiture of bail

3. bondsmen

a. their assets not checked regularly 

b. at CL, had a lot of authority over person – could turn them in

4. movements:

a. get rid of bond agencies as much as possible

b. think of other methods to ensure that people show up at trial

· indigent people getting held more because they can’t post bond

· person pleads to offense for which they wouldn’t get time to avoid being detained – this ups the ante the next time they get detained

5. Vera Institute Study – showed that those who had more intensive background checks done had higher rates of showing up to court – even over people who had money to get out

6. Bail Reform Act – federal system moving away from money bail

7. personal signature bond – if I don’t show, I promise to pay this amount

8. other ways of monitoring – calling in to some court officer, tracking mechanisms, condition on job or living with someone, undergo treatment, refrain from possessing weapon, etc.

C. Settings

1. tend to be left to discretion of trial judge

2. one of few areas in which D can get an interlocutory appeal

3. amounts often come out of the air

4. judge has to say what factors he considered

D. Schlib v. Kuebel  p.623

1. Illinois procedure – court sets bond at $1000, have to put down $100 – if you show up all the time, get all but $10 back (fee of the system

2. D also could put down deed to house or stocks – get all back

3. D here not happy with having to put up the fee (when those who put up deed wouldn’t have to) – this is being litigated over $7.50

4. Due Process argument – if you’re found not guilty, you still have to pay the fee, so you’re still getting “punished”

· substantive DP standard – does it shock the conscience of the Court, is the result fundamentally unfair

· very high threshold – Court says this procedure doesn’t cross that threshold

5. EP analysis – 

a. is there a fundemental interest at stake?  Court says NO – he’s not being denied bail

b. is there a suspect classification?

· D arguing that if you’re wealthy, you don’t have to pay the fee

· SC has already said wealth isn’t a suspect classification

6. Court says there is a rational basis for the state’s classification – state could be making money off the bail money in the meantime – D can’t show it’s irrational for the state to want to have this or for them to want to clean up the bondsmen problems

7. as a result, a lot of other jurisdictions adopted various forms of this model

E. Bail Reform Acts

1. first one ensured people could be released

2. 2nd put a system of preventative detention in place for the federal system

F. US v. Salerno  p. 636

1. Bail Reform Act of 1984 allows a federal court to detain an arrestee pending trial if government shows by clear and convincing evidence that no release conditions will reasonable assure the safety of any other person or the community

2. no real evidence here that D was a flight risk – he hadn’t been convicted of anything lately, had community ties, could’ve posted money bail

3. government arguing that he’d be continuing his crime family activities pending trial and that he was a danger to community at large – fact that he’s been charged is enough to put some evidence on

4. gov. saying this is regulatory detention, not penal

5. D says this constitutes impermissible punishment before trial

6. 2nd circuit (Noonan) says this violates concepts of substantive DP for someone to be locked up just because they’ve been charged; said this did implicate notions of ordered fairness and shock the conscience

7. SC says it’s not so shocking – had kindof been done before in war time and in regards to immigrants and juveniles (but they’re on  a different system)

8. no substantive DP problem because Congress can find that safety of a community can be considered in release decisions – Congress’ intent is regulatory and not punitive in nature

9. procedural DP – 

a. have to show that no set of factors exist that would ensure safety of community

b. Congress can include danger to community in factors to be considered in determining release

c. There is a right to interlocutory appeal

10. Court relegates Boyle to its facts – excessive bail wasn’t OK there, but it doesn’t mean you’re entitled to bail – bail just can’t be excessive if it’s authorized by statute (capital murder cases – don’t get bail)

11. Court says there are enough procedural protections in the act – opportunity for a hearing, discovery; defense usually relies on cross and argument rather than trying to put on a real case

12. bail conditions aren’t constitutionally excessive if they are set at a level reasonably calculated to serve any compelling interest

13. this represents a change in what pre-trial detention and bail were all about

G. Does 8A apply to the states?

1. cruel and unusual punishment clearly is incorporated by 14A

2. SC hasn’t decided whether excessive bail applies to states

a. original understanding was that the BOR applies only to the federal government

b. broadest argument is that the DP clause was designed to emphasize federal authority against the states so the BOR does apply – SC has never bought this view

c. SC has used a selective incorporation process – look at rights individually to determine if they apply

d. 8th circuit has held it applies (Murphy v. Hunt  p.645)

· Nevada provision said can’t get bail for this certain offense

· SC vacated this as moot because D had been convicted

e. C thinks probably would say excessive bail is incorporated

H. Denial of prompt detention hearing -  SC said remedy isn’t necessarily release

I. US v. Jessup  p. 646

1. rebuttable presumption that no conditions will reasonably assure the safety of community or appearance of that person if there’s probable cause to believe they committed a crime which is punishable by 10 or more years

2. Congress says people in drug-related offenses are special – it’s reasonable for a magistrate or judge to conclude no circumstances would ensure presence at trial

3. does this mean that D now has the burden of persuasion to show they’re entitled to release OR that once a D has presented anything, the presumption is gone and proceed as normal?

4. Court says Congress just intended to impose a burden of production – haven’t shifted the burden; not a bursting bubble (where anything would burst the presumption) or burden shifting – it’s somewhere in the middle

5. magistrate is to keep in mind that Congress thinks drug offenses are very serious and that it’s really likely D will abscond as decision is being made

6. essentially, likelihood that drug offenders will be released on bail is very slim

J. Does bail only exist pre-trial?

1. NO, but no question of any notion of constitutional protection after D is convicted – SC said there is no constitutional right to bail after conviction and pending appeal Denial of prompt detention hearing -  SC said remedy isn’t necessarily release

2. generally, courts tend to be much stricter where someone has already been convicted

3. trend in the last decade has been to tighten up conditions pending appeal

4. bail doesn’t exist after appeal basically (RARE); bail on habeas corpus claim is the most rare

IV. Discretion to Prosecute

A. Background

1. a lot of decision-making has to do with resources

2. as a general rule, prosecutors make the decisions

3. increasing numbers of crimes on the books

4. Mississipi case

a. voting registrars not registering blacks

b. federal district court decides blacks aren’t telling the truth

c. prosecutor won’t prosecute – judge finds DA guilty of civil contempt

d. DOJ brings mandamus action in federal court

e. US atty makes the final decision because of separation of powers – judicial department isn’t charged with prosecution – no power to prosecute

5. class EX

a. D charged and convicted of robbery in state and federal court (feds concerned that D would win on appeal in state court so they also prosecute)

b. convicted in both – concern that protocol not followed in federal court

c. AC uphold 5th circuit  - federal appellate court is angry, saying federal prosecution is wasting their time

d. SC says case should be remanded – left to sound discretion of DOJ

6. Judge has no say in the matter – it’s left to the executive branch

7. If prosecutor files and drops over and over, judge can step in – can say it’s dismissed with prejudice (prosecutor can’t go forward again)
B. Wayte v. United States

1. very few selective prosecution claims succeed because of difficulty with proof

2. D avoiding draft – sent letters saying he hadn’t registered and didn’t intend to; didn’t respond to “beg” policy either

3. D relying on 1A and EP

4. need to ask is there a protected right/interest at stake or a suspect class?

· fundamental interest here is 1A

· allegation is that I was singled out because I exercised my 1A rights

5. AC said need to show for burden to shift to prosecution

a. were singled out

b. singled out because of exercise of 1A (or member of suspect class)

6. generally not all that hard to show you were singled out – hard to show you were singled out because of protected interest or suspect class

7. court of appeals says he was singled out but SC says there’s an interest in national security (answer to 1A claim) – ok if DOJ thinks way to get compliance is to have some prosecutions

a. furthered an important or substantial government interest

b. placed no more limitation on speech than was necessary

8. selective prosecution claim - SC says D needed to show that the system had a discriminatory effect and was motivated by discrimination – hasn’t really shown either

C. United States v. Falk  p. 674

1. D very active in Vietnam draft resistance counsel – refused to follow draft

2. prosecuted for:

a. failure to go into service

b. failure to carry draft card

3. wins at trial on failure to go into service because government didn’t follow the proper procedure

4. only charge to go up is failure to carry draft card – D saying no one gets prosecuted for this

5. defense attorneys allege a smoking gun – US atty tells defense atty that they wouldn’t be there

6. AC decision came down as war was waning – says reason for prosecution was counseling for draft resistance

7. on remand, government has to show there was a neutral reason for the prosecution

D. US v. Choate  p. 674

1. blacks being prosecuted – want discovery on how prosecution was deciding who to prosecute

2. Rehnquist reverses making it very difficult for D to get discovery

3. if can’t get it from police or prosecution, you need a smoking gun or evidence to be so overwhelming

E. NJ case
1. NJ claim of selective prosecution – NJ troopers stopping black drivers

2. investigation showed that was what was happening, but it was a long time in coming

F. Basically, prosecutors have overwhelming discretion.  Success in selective prosecution claims is very rare.

V. Preliminary Examination and the Grand Jury

A. Probable Cause Determination

1. 5A right – in federal prosecution, crime punishable by over one year has to be based on a grand jury indictment; some judicial officer has to determine there’s a probably cause; could be paper review

2. preliminary hearings aren’t constitutionally required for states

3. check on the prosecutor’s office

4. judicial officer holds hearing to determine if there’s enough evidence to go forward

a. has a crime been committed

b. is it likely that this is the person who committed the crime

5. each jurisdiction sets up its own rules – they vary widely

B. Coleman v. Alabama  p. 683

1. in Alabama, didn’t get counsel at preliminary hearing if indigent; though if not represented, none of the testimony could be used at trial

2. probably no court reporter at the preliminary hearing, so don’t know what was said anyway

3. Alabama scrupulously followed the rule – didn’t use anything from hearing in its case-in-chief

4. sole purpose of the hearing is to determine if there’s enough to go to trial

5. SC identifies this as a critical stage and says there is a right to counsel

6. C- doesn’t make sense in this context – no evidence that Alabama violated its own norms

7. White concurrence – risk now that states will abolish the preliminary hearings so they won’t have to spend money on counsel

C. Indictments v. hearing

1. if an indictment issues, that extinguishes the right to a preliminary hearing

a. prosecutor can set date for hearing, get a grand jury indictment and then there’s no hearing

b. if a judge orders a dismissal at hearing – grand jury can still indict

2. why have hearings?

a. prosecutors like them – want to see how complaining W does

b. D like them for discovery purposes

c. Preserving testimony – testimony from preliminary hearing can be preserved and offered at trial if W isn’t available at trial (can be offered for its truth)

3. quandary for defense counsel – what for them to do at the hearing

a. many don’t conduct rigorous cross – don’t want to tip their hand

b. but do risk that W will be unavailable at trial and their uncrossed testimony will be presented at trial in pristine form

4. in highly emotional cases, prosecutors will use grand juries

5. grand juries not required by Constitution for the states

6. if do have hearing, if D is indigent, have to provide counsel
D. Myers v. Commonwealth  p.686

1. Complaining W testifies – during cross, judge decides he’s heard enough to bind over – doesn’t let defense counsel finish cross

2. Mass. SC construing their own statute – insulate this decision from any further review by saying they’re not ruling using the federal constitution

3. therefore, prosecutors can’t get cert in USSC – they’re stuck with this decision

4. court concludes that judge just can’t cut off the D – they have a right to present their case before the magistrated can rule on probable cause

E. Jurisdictions vary widely on what happens in these; in TEXAS, only time you have to have an examining trial is if you’re certifying a juvenile for adult prosecution

F. Grand Juries - Intro

1. basically an arm of the prosecution (“runaway GJ” – when GJ acts independently)

2. need a GJ indictment to proceed in a felony case in most jurisdictions

3. federal GJ – 22 grand jurors, usually meet for 18 months, but can be extended for good cause

4. in Texas – 12 people, generally last for 6 months

G. History of GJ

1. 40s – SC says if GJ tainted by discrimination, decision gets set aside even though you had a perfect trial

2. 50s – SC said can’t discriminate in selection because is violates EP

3. Castaneda v. Partida  (1042)

a. census numbers compared with GJ makeup – argument that there’s a systemic problem

b. GJ not constitutionally required (for states) so used EP

c. D had to show

· selecting out

· because of suspect classification

d. Texas CCA said there’d been no establishment of selecting out

e. D goes to federal court on habeas – DC said D had made out  a prima facie case show burden to show neutrality shifted to prosecutions

f. 5th circuit – says if there was a prima facie case, district judge granted relief ????

g. SC – 5:4 decision – majority said state had to come forward and state didn’t come forward enough

h. Only explanation was discrimination

i. Sharp exchange between 2 justices

· Powell – had governing majority of Mexican Americans in Hidalgo county so couldn’t be discrimination

· Marshall saying Powell didn’t understand

4. in Texas, state district judge appointed grand jury commissioners, appointed jurors

5. now voter registration polls used a lot – presumed to be OK because of VRA of 1965

6. Texas is essentially subjected to federal review of any voting/voter registration issues (because of what they were doing)

7. Legislature has gone on to say if there are commissioners, they must select jurors representing a broad cross-section

8. most counties in TX have switched to using voter registration – Travis county still uses grand jury commissioner selection process

H. Costello v. US  p. 697

1. sometimes there are transcripts of GJ, but D has no right to these

2. each government W was asked at trial if they had testified before the GJ – only 3 had and they had no 1st hand knowledge

3. D charged with income tax evasion

4. prosecutor didn’t have any direct W for grand jury but those people who figured out the case and presented it to the GJ (they had no direct knowledge)

5. SC says this is permissible – system is conducted by laymen in inquiries “unfettered by technical rules”

6. GJ doesn’t have to establish guilty beyond a reasonable doubt – just have to find probable cause

7. GJ is allowed to control how it does its own thing – courts aren’t to tell them how to do it

8. HS isn’t a problem

9. case stands for proposition that federal courts supervise GJ in a very loose sense

I. General

1. in reality, prosecution decides what evidence goes to GJ

2. in Texas for the most part, GJ not used as an investigative tool, but to process cases

3. sometimes GJ not in mood to indict (though usually just does what prosecutor wants); prosecutor can:

a. wait for next grand jury (no notion of res judicata here)

b. could present more info to the GJ 

4. federal GJ used as an investigative body as well

5. federal prosecutors don’t have to present exculpatory evidence – GJ not subject to control of courts generally; target could present info to prosecutor and then it would have to be passed on (US v. Williams)

6. indictments can be dismissed if it’s established that the violation substantially influenced the GJ’s decision to indict or if there is grave doubt that the decision to indict was free from the substantial influence of the violation (Bank of Nova Scotia v. US)
J. What can GJ look at?

1. illegally seized information can be used –


a. SC said main purpose of exclusionary rule is deterrence

b. GJ proceeding is secret, so no deterrence is needed

2. SC said GJ can look at whatever it wants to

3. GJ does have authority to subpoena evidence – prosecutor doesn’t necessarily have this evidence at this point, but they write subpoena and GJ issues it

K. GJ used by prosecutor in many ways

1. to protect the prosecotor - what happens in GJ room is secret – deliberate process isn’t known

2. prosecution calls people to testify before GJ even Ds – they can plead the fifth

L. Immunity

1. use immunity – the norm

a. declare that nothing you said or derived from your testimony can be used against you

b. if there’s an independent person that testifies to the same thing, can be prosecuted on that

2. transactional immunity – you can’t ever be indicted for anything

3. SC said use immunity is co-extensive with the 5th – nothing from your testimony could be used against you

4. L not there with D at GJ – no right to counsel then; L can wait outside and D can go confer with him

5. prosecutor can go to judge and ask them to compel W to testify – give use immunity

6. some judges will ask prosecutors to file under seal the evidence the prosecutor has against the individual (preserving the evidence) – can be seen later if use immunity was honored

7. if still won’t testify, can be held in contempt 

a. purpose of jailing is coercive

b. can stay in jail for life of the GJ

8. if L called to testify, can invoke A-C privilege

9. can become use immunity (instead of transactional if case crosses from state to federal)

10. TX usually gives transactional immunity

VI. Right to a Speedy Trial

A. Does it apply to states?

1. SC held right to speedy trial (6A) is incorporated to states

2. this is one of the basic constitutional rights

B. Barker v. Wingo  p.706

1. co-Ds – if they’d called Manning (other D) to testify at Barker’s 1st trial, he would’ve plead the 5th
2. state thought Manning’s case was stronger and he can’t assert 5th after he’s already convicted

3. Manning’s case goes up and down 5 times; most of the time, Barker is out

4. Barker didn’t assert his right to ST until after Manning is convicted – he’s hoping Manning won’t  be convicted

5. by time gets to his trial, it’s been 4 years

6. Barker’s argument is that 4 years is too long, so the case should be thrown out

7. state arguing that he didn’t assert this right until late in the game

8. SC rejects both arguments 

9. Powell sets up balance:

a. length of delay (commentators say need to be over 1 year for felony there are exceptions)

b. reason for the delay – all reasons not treated the same – legitimate for state to wait

c. D assertion of right – at some point, D has to assert this

d. Prejudice to D

· prevent oppressive pre-trial incarceration

· minimize anxiety of accused

· limit possibility that defense will be impaired

10. SC says he fails the test – there’s no prejudice he can point to

11. these 4 factors are looked at in every speedy trial case

C. When to start counting?

1. when person is charged in some way – either at arrest or indictment (if no arrest) (US v. Marion)

2. long delays from time of crime – SOL question; in some cases SOL will not have been violated but its still a DP violation

3. takes more to make out a DP claim

· Doggett v. US – have to show actual, specific prejudice 

D. class example:  D claimed he lost 2 material W – presents this actual prejudice

1. SC says this isn’t enough – have to look at reasons for delay

2. needed to be something like prosecution was deliberated delaying to get advantage; must shock the conscience of the court

3. DP test basically becomes that the prosecution somehow acted in bad faith

4. SC sends message that it really doesn’t want to see many of these cases

5. most of the time, need to rely on SOL – totally up to each state to decide (some states have none for murder)

E. What does prejudice actually mean – Doggett v. US   p.717


1. police go to arrest him and he’s in Columbia, D comes back to US and lives under his own name – years later, he’s found and arrested

2. D can only show generalized prejudice – SC says if government had actually pursued him with due diligence, he would have had to show specific prejudice

3. SC says there has to be some period of time where generalized prejudice is enough – grants him relief because of prosecutorial negligence

4. conditional plea of guilty – plead guilty, get sentenced but want to preserve a certain claim and waive it later on in the process; if prevail on the issue, get plea back

· way of avoiding unnecessary trial and preserving question for appellate courts

F. What counts as delay?  - US v. McDonald  p. 717

1. Ds wife murdered – D claims hippies came into house and killed her;  military investigated it and dropped it

2. father-in-law pressed for case to be reopened 

3. SC said he didn’t have this hanging over his head while it was dismissed

4. since charges had been dismissed, it was like they had never been filed – delay only begins to run when he’s charged later

G. What if D is already incarcerated on another charge?   Smith v. Hooey   p.719

1. was the standard practice to wait until D was out of jail to bother with the new case

2. SC said right to speedy trial applies to prisoners as well

3. could get sentences to run concurrently

4. D also looses ability to exert own investigative efforts

H. Detainer Agreements between states

1. adopted by all states but one 

2. prisoner in one member state has right to be tried by another member state within 180 days after he shall have caused to be delivered

3. failure to observe time requirement results in dismissal of charges

4. impetus to get DAs to dispose of cases

5. lots of DAs just get rid of cases OR get a plea, let sentence run concurrently and not deal with it

I. Statutory Right

1. depends on each jurisdiction

2. constitutional right – if violated results in dismissal with prejudice

3. statutory right – dismissed with or without prejudice dependent on trial judges’ balance

4. in most situations, dismiss without prejudice – only is serious cases is it dismissed with prejudice

5. Texas is one of few jurisdictions without statutory speedy trial act – most states have these to protect public interest (interest in efficiency)

VII. Competency to Stand Trial

A. Background

1. insanity has to do with how individual was at time individual committed the crime

2. competency is how individual is at the time of the crime

3. 2 elements – have to have both to be competent to stand trial:

a. understanding (rational and factual) of nature of proceedings

b. able to assist counsel

4. SC said there’s only one level of competency that applies to ALL proceedings (had been a debate on whether waiving rights or pleading guilty involved a higher level of competency that just sitting at the table at trial)

5. sharp dissent that the obligation on the trial judge should be higher to determine if competent to waive/raise constitutional rights

6. duty to inquire into competency

a. competency proceedings usually held in front of TC

b. some jurisdictions use jury to make the determination – if answer no to either question, not competent

B. Pate v. Robinson  p.735

1. state arguing that D never requested a competency hearing; motion/right deemed waived if not made

2. SC says if issue is your competency, how can you effectively waive your right to investigate it

3. burden is not on D to raise issue

4. TC has independent obligation to investigate competency anytime there’s a bona fide reason to question it

5. court should’ve investigated when evidence came in at trial (defense put on evidence of past behavior to show D was insane at time of crime)

6. if it comes out at trial, even if counsel hasn’t said anything, judge has to raise question of competency; not OK to rely solely on his demeanor at trial

7. comes from DP – fundamentally unfair to have someone stand trial 

8. if trial judge fails to make inquiry, issue can be raised at any time

9. SC seems to suggest that since competency inquiry didn’t happen, vacate conviction and start process over – 1st thing that should happen is competency hearing

C. Drope v. Missouri  

1. D shoots himself during trial and lives – can trial proceed in his absence

2. court proceeded – said D had voluntarily removed himself from the proceedings

3. Missouri SC said this was fine – defense appeals to SC

4. SC grants cert, briefs/oral args made on this issue

5. SC turns it into competency issue – said TC should’ve made inquiry into competency when he shot himself (other evidence suggested a problem with this)

6. SC doesn’t answer question on constitutionality of proceeding without D present

D. 1977 case

1. D acted nuts during trial

2. no one raises competency – federal district judge was eager for the case to move through the system (would have to interrupt the proceeding to have D examined)

E. Problems with raising competency

1. defense counsel leary of raising issue that might keep their client in custody for longer period of time than if client plead guilty or convicted 

2. seems to be helping the other side so many defense attorneys stay silent

3. judges don’t like getting into mental health issues; despite Pate and Drope, some still pull for retrospective competency proceeding because don’t want to have to vacate and start over) – this hasn’t come up to SC directly 

4. if competency hearing held and D found incompetent, case stops – nothing can happen until D found competent again

F. Hearing itself

1. mental health expert examines D and makes report to the court; usually both sides have an experty

2. for 2nd question – attorneys have the evidentiary info – this is exception to rule that L don’t testify in their own cases; have to be careful about privileged info

3. firm rule that nothing said in competency hearing can be used at trial

4. jury at hearing can’t be jury at trial

5. old Texas practice – court would instruct shrink to do examination even before defense counsel was appointed in death penalty cases, than at this person would testify at penalty phase

· Powell v. Texas -  SC says no

· State arg was that they could do it because not doing it for guilty or innocence

· 2nd time it goes to SC, again says you can’t base death penalty on this – shrink wasn’t neutral, was essentially a W for the state

G. Burden of proof

1. California – burden is POE and is on D – SC says this is fine

2. OK tried clear and convincing – SC said NO

H. What happens after found incompetent?

1. no requirement that individual has to be confined after found incompetent

2. Jackson v. Indiana   p. 744

a. everyone confers D will probably never be competent to stand trial

b. Indiana put him in a maximum security facility

c. EP argument – it was easier for him to get in and harder for him to get out

· SC said EP rights have been violated

· “If criminal conviction and imposition of sentence are insufficient to justify less procedural and substantive protection against indefinite commitment than that generally available to others, mere filing of criminal charges can’t suffice”

d. DP argument – duration had to have some relationship with the purpose; after a certain interval, confinement no longer bore any relationship to the purpose

e. Baxstrom v. Herold – when prison term was ending would hold a hearing at that facility to determine confinement as a civil patient

· SC said can’t have different proceeding for them

f. if incompetent, then have to ask:  is there a reasonable likelihood this person will become competent is a reasonable amount of time?  

· If NO, then can’t confine him

· If YES, can confine them – notion that duration has to be connected with acquiring competency
g. this decision caused major upheavals in every jurisdiction – TX had to change their procedure

h. SC says nothing about the pending charge – it doesn’t disappear – the criminal charge remains unless prosecution decides to dismiss
3. basic rule is that can’t have any part of proceeding go forward while person can’t stand trial – it’s a violation of DP

I. Can we help someone become competent – can they be forced to take medicine?  Riggins v. Nevada   p.750

1. if medicine is medically indicated anyway, can force them to take it

2. if not medically indicated, then can’t

3. have to hold hearing to determine if medication is appropriate

4. many defense attorneys would rather person not be on meds – jury can see how they were at time of commission of the crime

5. courts would rather them be on meds and competent to stand trial

J. Competency related to receiving the death penalty

1. ordinarily no question with regard to competency for punishment but if there’s a long lag time between conviction and death penalty – have some kind of mental break or disease or disability gets worse

2. SC says it’s a violation of DP to execute someone when they’re not competent to stand trial

3. notion that want the person to spiritually prepare

4. Court deals with secular notion of barbarism

K.  Texas CCA has said person doesn’t have to be competent for habeas appeal to go forward

VIII. Discovery and Disclosure

A. General
1. no discovery on either side

2. now prosecution and defense both have obligations (formal rules in some cases)

B. Brady

1. prosecution had some evidence that D being tried for murder didn’t pull the trigger and didn’t reveal it

2. SC says there is an obligation if prosecutor knows of exculpatory evidence – have to disclose evidence favorable to the accused that, if suppressed, would deny the defendant a fair trial

3. materiality standard is quite low – any reasonable likelihood that it could have affected the trial

C. US v. Bagley

1. D learned of exculpatory evidence while in prison through Freedom of Information Act – contracts with ATF officers could be read as they got paid for their testimony (D could have used this to discredit their testimony)

2. prosecutor says he knew nothing about this (often the US atty not presented with all the info)

3. what’s the materiality standard?  SC makes clear that impeachment testimony counts (within the universe of constitutional prosecutor discovery)

4. there can still be a violation if the prosecutor didn’t know

5. standard = D has to show whether the outcome would be different (VERY high standard)

a. find the evidence

b. persuade the court that there’s a reasonable probability (probability that would undermine the outcome) that this evidence in light of all the other evidence would have resulted in a different outcome

6. This is a pretty heavy burden for the D - 

7. judge is going to look at possible different outcome OBJECTIVELY through judge’s eyes – not judge looking through jury’s eyes

8. on remand, 9th circuit said the result would’ve been different, so conviction vacated

9. new trial is best you get

10. in essence, can’t rely on constitutional discovery to make your case – need to make the right motions

D. Kyles v. Whitley  p. 772

1. rejects the idea that prosecution is to be given a lot of deference

2. Court said prosecutor has an obligation to find out what’s in the file – at the least make a careful search – question subordinates and others in the field

3. prosecution team is considered as one for purpose of general materiality standard

4. not considered as one for knowingly presenting perjured testimony

E. Is there an obligation to preserve evidence?

1. SC says we presume good faith – have to show there’s bad faith on part of prosecutor to win

2. even if can show there’d be different outcome, D loses unless can show a smoking gun of bad faith (really hard to show)

3. really there’s little incentive for prosecutors to come forward

F. Informers

1. informers privilege – recognize a legitimate interest in protecting identities of informers

2. occasionally there’s a need for informers

3. EX case:

a. court takes position it has supervisory powers over the system

b. sole W to transaction was the informer – he was the only one involved with the D in the transaction

c. SC does a balance – necessary for fair determination of the cause (sounds like substantive DP)

d. Nearly all jurisdictions have adopted this – occasionally the privilege has to be overridden

G. People v. Bassett   p. 775
1. interviews with prisoners – reduced down to cards and original notes thrown away

2. D asks for notes – prosecutor say they have nothing

3. court is irritated, says prosecutor has to turn over the info

4. trend in most jurisdictions has been to encourage discovery (Texas is notable exception in area of formal discovery)

H. Jencks material

1. discovery request – info not turned over; SC said there was an obligation

2. Congress said SC had gone too far -  info only has to be turned over at appropriate time

3. appropriate time is when W testifies, after that defense can ask for the statements and get them and time to prepare for cross

4. most courts strongly encourage this to be done pre-trial – don’t like to have lags

5. this only applies in federal prosecutions

I. What must the D disclose?

1. notice of alibi provision – Williams v. Florida
a. Florida rule required D to tell prosecutor if it was planning to present an alibi – in turn, prosecutor would have to give defense names of any rebuttal W

b. Theory was that if D waited til trial to bring this defense up, it would cause a delay

c. If failed to give notice, couldn’t present the alibi W

d. Majority of SC said it doesn’t matter when you give notice – it’s  matter of timing

2. most D have had prior contact with criminal justice system – their alibi W will be others with prior contact; defense attorneys hoping they won’t have to use the W

3. matter of timing argument – there’s a lot more at stake for D; have to expose a piece of your case that you’d rather not

4. Burger said if encourage alibis early, encourage more guilty pleas –this is more efficient

5. Black’s dissent – it’s true that this makes process more difficult, but this is what Constitution is about – framers thought BOR and amendments well worth any delay they might cause

J. Wardius v. Oregon

1. Oregon rule had no reciprocal duty on state

2. SC struck it down

3. if going to have discovery against D,  it has to be reciprocal

K. General

1. basic view is CAN have discovery against defendant

2. 5A right is personal to D and doesn’t affect a notice of alibi

3. lots of jurisdictions and FEDS have notice of alibi

L. US v. Nobles  p. 783 – Preclusion

1. D accused of armed robbery – tellers are only W

2. defense counsel had hired an investigator who interviewed the W and summarized info in a written report

3. tellers testify – seem to be pretty certain of their ID; defense relies on report during cross 

4. prosecution objects b/c haven’t seen the report

5. judge says if investigator is going to testify/use info from the report – need to turn the report over to judge and let him review in camera – he’ll excise any relevant portions and turn them over

6. defense says 5A applies – calls investigator anyway; court says if won’t turn it over, you’re precluded from using the W

7. SC agrees - says this applies to D himself (couldn’t preclude him from testifying); this is involving materials prepared in defense – it’s OK

8. this opened door for feds and states to set up reciprocal discovery rules and use preclusion as a sanction – led to modern discovery (still nowhere near what it is in civil cases)

9. trend is to require more and more discovery – encourage sides to work matters out beforehand if possible

IX. Right to Impartial Trial

A. Constitutional standard of fairness requires that D have a panel of impartial, indifferent jurors – jurors do not, however, have to be totally ignorant of facts and issues involved

B. Change of Venue

1. judge tells venire not to read/discuss anything about case – not to contaminate

2. venue lies in locality where crime was committed

3. most state attorneys conduct voir dire

4. federal – judges usually do it

5. judges can place gag order on parties and participants, but can’t silence the press

6. either judge or atty can move for change of venue

7. expensive – county of original venue has to pay for it

8. motion must be timely or is waived – before jury selection ends and trial begins

9. Texas – preference to adjoining county – might not solve press coverage problem

10. requestor has no control over new venue

C. Murphy v. Florida  p.709

1. question is whether D was denied a fair trial because members of the jury had learned from news about prior felony conviction or certain facts about crime for which he was charged
2. Court said qualified jurors need not be totally ignorant of facts and issues involved

3. D would need to show that jury box was actually prejudiced

D. History of Right to Fair Trial

1. 1A creates a right in the public (and apparently in the press) to attend a criminal trial

2. judge has more flexibility in closing at least some pre-trial proceedings

3. Gannet v. DePasquale –

a.  closure for pre-trial hearing OK because it was only temporary and press would be able to review transcript as soon as danger of prejudice was over

b. next term SC overruled – focusing on press/public 1A right to attend unless judge has particular reason on record

4. Nebraska Press Association v. Stuart p.800

a. SC held gag order on press only allowed under very unique circumstances

b. Presumption of invalidity attaching to prior restraint of the press

5. Gentile v. State Bar of Nevada  p.801

a. gag orders can be placed on L

b. L can be held to a lesser standard of 1A protection than others

6. TV 

a. Estes held the huge and intrusive cameras used to cover trial denied DP right to fair trial

b. Chandler
· No constitutional ban on all broadcast coverage

· Print media can also become overly distracting

7. basic rule

a. federal courts – NO cameras

b. trial must be open to public, pursuant to 1A unless trial judge has specific reasons for closing

c. strong presumption against closure

E. Change of Judge

1. impartial trial also includes right to an unbiased judge

2. Tumey v. Ohio  p.804

a. trial before a mayor who personally received fees and costs levied by him against prohibition law violators violated 14A DP

b. inherent prejudice because of his relationship to rulings and revenue

3. in Texas, JP salaries linked to traffic tickets

4. Ward v. Village of Monroeville – municipality’s income was substantially derived from fines imposed by the mayor – was a violation of DP even though mayor received no personal benefit

5. Brown
a. D leaves courtroom during trial – then have trial for escape at which judge serves as a W (I saw him leave) – D convicted

b. TX system and district court say this is OK

c. 5th circuit has a problem with this – long history of bailiff being brought in not allowed to testify because of influence over jury

d. 5th circuit says if bailiff can’t be brought in, neither can judge (judge having even more influence)

F. recusal

1. SC hasn’t decided many cases on this

2. In federal system – motion goes to that judge; in other jurisdictions – goes to administrative judge for that area

3. class ex:  judge making comments at bar association meeting – initially atty who overheard didn’t report it

a. district court said there wasn’t a problem

b. 5th circuit reversed conviction – even though couldn’t tell anything about judge from the record

G. Different role before being judge


1. TX case – judge on CCA had been state prosecutor – name on brief for state; federal district court said there was an appearance of bias

2. SC civil case – if just appearance of bias, if can still count that votes were there – ok

3. in Texas – 

a. if DA had played any role in the case, that judge shouldn’t be deciding the case

b. if it was run of the mill case and DA didn’t  have anything to do with the case – don’t have to recuse


H. Right to law trained judge?

1. North v. Russell – SC said no

2. as long entitled to trial de novo before a law trained judge

3. Court said KY had interest in holding justice close to the people

4. dissent doesn’t like that this could result in imprisonment

I. Often difficult to establish that judges shouldn’t be the ones hearing the case; Ls and appellate courts don’t police this well

X. Joinder and Severance

A. Generally an area of deference to decision-making of trial judge – judges generally defer to prosecutor

B. FEDS favor joining charges and Ds; states favor separate trials, offenses, defendants

C. US v. Foutz  p.809    - Joining of charges

1. one count had good evidence, one count didn’t; hoping for spillover effect

2. 4th circuit says 2 charges should’ve been tried separately – a jury ignorant of the 2nd crime might have acquitted him of the 1st crime

3. reverse both counts and start over

4. this is weird – unusual for AC to reverse

5. standard for courts is low – difficult for Ds seeking to separate charges

D. Argument for joining Ds in one proceeding is efficiency

1. problem is each D has own L – lots of jockeying going on

2. don’t want your client to be associated with the other defendants

3. often info from one D implicates another but it’s not admissible

4. in TX – juror get a copy of the charge – in other states, jurors have to keep track of who’s charged with what in their mind

E. Bruton  p.820

1. confession of co-D implicates D – B says he and A committed the crime

2. this is a party admission – admissible against B but not A; jury ordered that they “may not consider B’s testimony as to A”

3. SC said no reasonable jury could follow that instruction; in such a situation, prosecution can

a. ask for severance OR

b. redact (take confession out and get rid of all references to A)

otherwise, it’s violation of DP

4. generally AC don’t disturb decisions – other than in confession context

XI. Double Jeopardy

A. Introduction/History

1. incorporated against the states in 1969 – Benton v. Maryland

2. new development – government could appeal as long as not violation of DJ

B. separate sovereignties doctrine – 

1. if tried in state court and acquitted, can still be tried in federal court

2. drug area – can have identical situations and it doesn’t cross boundary of separate sovereignty

3. basically, feds and state can do whatever they want within the scope of the law – increasingly, there’s a lot of overlap

4. sometimes won’t do both to save prosecutorial resources

5. feds can pull rank, but generally happy to let states do a lot of the prosecution

6. occasionally, one will use notion of separate sovereigns to get D to do what they want – if you don’t plea, I’ll turn you over to feds

7. counties/municipalities NOT separate sovereigns – all jurisdictions within the state bind the state

8. Indian tribes are also separate sovereigns

C. When does jeopardy attach?

1. one proceeding doesn’t bar a subsequent one unless jeopardy attaches

2. late 1970’s – feds decide their practice will be the rule for all

3. in jury trials, jeopardy attaches when jury is sworn

4. in bench trials, jeopardy attaches when first W is swron

D. Former Acquittal
1. Burks v. US  p.834
a. SC says there was lack of evidence to support the verdict

b. Remedy is to vacate the conviction

c. This was pre-Hinkley – BOP was on prosecution to negate insanity defense BRD

d. Finds if reviewing court finds insufficient evidence, prosecution may not get a new trial – prosecution already had its shot

e. Judge has to look at is there sufficient evidence to convict – look at all evidence in light most favorable to the prosecution (resolve inferences in favor of prosecution); if still not evidence, then acquit

f. Once have decision of acquittal, DJ bars chance to retry

g. EX:  at end of prosecution’s case, D asks for DV of acquittal (due to lack of evidence) –

· if judge grants it, prosecution can’t appeal

· AC can’t review it, b/c no verdict to review

· Doesn’t matter is TJ totally made a mistake

2. Insufficiency of evidence serves same function as acquittal

3. if jury convicts, judge says no reasonable jury could’ve reached that verdict – sets it aside – government appeals and wins, jury verdict reinstated

4. do have right to interlocutory appeal in DJ

a. TX really reluctant to provide this

b. 5th circuit finally said if you continue to do this, we’ll handle all these cases on habeas

5. judge can act as 13th juror and grant new trial – SC says judge has to look to see if sufficient evidence to convict 1st
a. if no, set aside verdict

b. if yes, could grant new trial in interest of justice; D can take an interlocutory appeal to try to get out of new trial

6. Trial de novo

a. if have non law-trained judge, can get one of these –if get convicted, can just say I appeal

b. majority of SC has said that you can’t get interlocutory appeal at that point

· interest in having justice close to the people

· no record for appellate court to look at

c. normal rules apply in 2nd proceeding

d. if no resolution of 1st trial –can’t get appeal b/c no ruling to go up on

7. Green v. US  p.842

a. D tried for murder with malice – jury comes back with murder without malice

b. D appeals – not allowed to present some evidence – win in AC

c. Prosecution says D will be tried for murder with malice again

d. SC – implied acquittal of higher charge, so all D could be retried on is lesser included offense (murder without malice)

e. Prosecution only gets one shot if it’s gone to jury

8. sentencing

a. doesn’t implicate DJ concerns – DJ protects you from jeopardy attached to verdict/opportunity to have a verdict

b. does play a role in capital sentencing because it’s like a trial

c. if think there were a lot of trial errors on guilt/innocence issue – if appeal and win, can no longer get death penalty because have implied acquittal

d. if capital sentencing more like regular sentencing, DJ doesn’t apply

9. Ashe v. Swenson

a. collateral estoppel – if fact has been established, can’t be re-litigated

b. DX charged with VA – jury acquits; prosecution tries to charge him with VB

c. Only issue in case was ID – direct, cross all about this – ID was resolved in case with VA

d. SC says collateral estoppel is part of DJ protection

e. Jury acquitted with VA so that means not X with regard to VB too

10. class case – 

a. 2 men kidnap 2 boys A & B – A and B killed in trunk of car

b. X charged with murder w/malice (2 counts) – X isn’t trigger man; X convicted of murder w/o malice with re. to A

c. Prosecution charges X with murder w/malice in re. to B and pursues the death penalty

d. X saying I was acquitted of murder w/malice

e. State trying to say malice wasn’t determined in the 1st case – brings in jurors to say we weren’t deciding malice

f. 5th circuit says individual jurors can’t go behind the verdict – they didn’t come back with malice

g. state also tried to say X could’ve changed his mind with re. to B

11. collateral estoppel in general

a. more complex the case, less successful D will be at making collateral estoppel arguments – harder to say what jury did and decided when multiple issues involved

b. have to establish what jury decided in order to argue collateral estoppel

c. burden is on D to show something from 1st proceeding bars state from having 2nd 

12. Inconsistent verdicts   p.853

a. usually OK – we don’t know what juries do in jury rooms

b. usually a general verdict – view juries as resolving matters – doing rough justice

c. SC said repeatedly that just because there are inconsistent verdicts doesn’t mean one of them can’t stand

d. Powell v. US – D convicted of compound facilitating drug offenses but acquitted of predicate drug offenses – this was OK

13. Different burden

a. Dowling v. US – D on trial for robbery – had been acquitted of other charges prosecutor wants to bring into evidence

b. SC said there were different burdens – in trial for robbery, had to prove every element of the offense

c. All judge needs to find here to admit is preponderance

· hard for D to show collateral estoppel actually happened
E. Multiple Convictions

1. Brown v. Ohio  p.855

a. D initially charged with joyriding (not wanting to punish some for grand theft auto) – pleads guilty; after he gets out of jail for this he’s taken back to where he stole car and charged with theft and joyriding

b. Difference b/t 2 crimes is intent to permanently deprive owner of the car

c. At time, Ohio hadn’t reacted to notion of interlocutory appeal – today D would object to indictment and say it was barred by DJ

d. D loses suppression issue at AC

e. OAC says it was 2 separate acts – it occurred over period of time, so there was a different intent

f. SC says by definition, joyriding is lesser included offense of theft – 

g. D can’t be put in jeopardy 2X for same offense

2. Blockburger test

a. to determine whether 2 offenses are sufficiently distinguishable so as to allow imposition of consecutive sentences AND successive prosecutions

b. if each requires proof that the other does not, test is satisfied

c. answer in Brown was NO – lesser offense was subsumed by the greater

3. Harris v. Oklahoma

a. SC barred prosecution of robbery after conviction for felony murder

b. Cannot obtain multiple convictions when one is included in the other

c. If each has elements that the other doesn’t, then no problem and DJ doesn’t apply

4. Missouri v. Hunter  p.860

a. charged with armed criminal action and 1st degree felony 

b. if applied Blockberger, Missouri scheme would seem to be in trouble – scheme was to punish additionally

c. SC says Blockberger doesn’t have to be applied in every case (even though we seemed to suggest this in Brown)

d. Multiple charges in one trial – need to look at legislative intent 1st – won’t engage in Blockburger unless we find no legislative intent
e. SC had already ducked this issue a lot

f. Here Missouri was as clear as possible; since intent was clear – no DJ problem

g. Harmonize this with Brown – SC would say we didn’t know what Ohio leg. was thinking; it was also 2 separate trials

h. Most law/statutes – intent won’t be clear

5. Subsequent Prosecutions

a. use Blockburger – is there element in one, not in other

b. now prosecution generally should be able to find crimes that seem to be similar but have different elements

c. when using something from previous prosecution in subsequent prosecuting = double counting

d. SC said sentencing not really part of the DJ concept – judges really can consider most anything (except constitutionally prohibited stuff like race)

e. Can acquittals be considered?

· just means government didn’t prove case BRD

· BRD isn’t standard for sentencing – if judge thinks there was enough even though acquitted, can rely on this

· SC says this is OK because BOP was different – prosecution needing to show by POE at sentencing

· Have to be w/in min and max sentence

6. Grady

a. traffic fatality in NY – officer gave tickets for excessive speed, crossing the white line – D pleads guilty to both offenses

b. subsequently D is prosecuted for negligent homicide – request for bill of particulars (acts to be proved) said:

· speed

· crossing white line

c. passes Blockburger

d. SC said since factors have to proved up for negligent homicide and D already plead guilty to these – can’t prosecute for neg. homicide

e. Brennan idea (in concurrence) that all charges should be brought together – prosecute set of acts arising out of one occurrence at one time unless there was some intervening act

7. US v. Dixon  p.869

a. Brennan gone – so is his idea; SC totally rejects notion of “same conduct” rule for DJ – reaffirms Blockburger and same elements test

b. D charged w/2nd degree murder, released on bail – violates conditions of bail (don’t commit any criminal offense) – gets charged with criminal contempt and w/drug offense 

c. SC says contempt was not something that could exist at same time with drug offense

d. Grady overruled

e. Look at elements of offense – DON’T look at conduct; no requirement that everything out of one set of occurrences be prosecuted at same time

F. Interruption of Trial – Termination without acquittal or conviction

1. anything happening prior to when jeopardy attaches doesn’t raise DJ issues

2. Illinois v. Somerville  p.884

a. case of lazy prosecutor – had faulty indictment – mistrial – prosecutor files new one

b. D objects to motion for new trial

· if didn’t object, couldn’t be heard on DJ issue later

· if jury acquits, can’t be tried again later

· if D convicted, D moves to set aside verdict b/c indictment was faulty; defense would have practice trial

c. TJ says we’ll start all over – not going to waste a trial (this was before right to interlocutory appeal)

d. D convicted and appeals

e. SC says D doesn’t have absolute right to 1st jury

f. Balancing test – issue is whether there’s “manifest necessity,” “ends of public justice”

· D interest is weakest when jury being sworn in – hasn’t put on case yet

· D interest higher closer you get to verdict – has presented case, crossed W, showed hand – have definite interest in going to verdict

g. SC announcing that it will be giving more deference to manifest necessity

3. mistrial

a. AC very deferential to decisions made by trial courts – have to show abuse of discretion to get reversal

b. Have to be D coming in w/ clean hands – didn’t move for mistrial; if D did – lose

c. Different if prosecution doing things to cause mistrial – will have to make finding of fact

d. In reality, very few trial judges willing to make finding that prosecutor did something to goad the D into making a motion for mistrial

e. Essentially, now if D move for mistrial can’t make DJ claim - have to move for mistrial to preserve error on appeal (based on prosecutor’s comment)

4. Long case (class)

a. court grants mistrial on its own – D objects; interlocutory appeal, 1st trial ends, D objects

b. was there manifest necessity for court to declare mistrial?

c. Judge said there were other alternatives – judge shouldn’t have been so quick to order the mistrial

d. Concludes there’s a bar to try the D

5. Hung juries – US v. Gordy
a. TJ recently died, it was Christmas, super crowded docket – jurors rushed – didn’t understand the legal issues

b. Judge declares mistrial (D hadn’t asked for it)

c. Hung jury situation – judge will usually ask both sides what they want to do

d. 5th circuit lists issues you need to consider

· length of trial/deliberations

· complexity of case

e. says there wasn’t manifest necessity here

6. Texas case – focus is on length of time of deliberations in relation to complexity of case

7. judges get in trouble when they act too soon

8. dynamite charge – statement to jury to deliberate, but if you’re holding out, may consider that you’re being obstinate

a. potential to be prejudicial

b. generally juries told not to tell judge or parties in which direction they’re split

c. if there’s movement – judge should give more time

9. Dismissals

a. if trial aborted because of insufficiency of evidence, it’s over

b. if trial stopped because of something else, government can appeal

10. US v. Scott
a. claim concerning delay in bringing case – not a guilt/innocence issue

b. SC concludes that if trial is interrupted either by D motion or by court on its own – if issue doesn’t deal with sufficiency of the evidence or guilt/innocence – government can appeal – D can be retried

c. If D makes motion pretrial, judge carries it, D says wait til verdict comes back – judge can wait, but if rules, D can be retried ????

d. Basic guidance from SC – in ALL situations, why not just wait for jury to come in with verdict

G. Forfeiture of Property

1. US v. Ursery  p.897

a. government seizing an instrumentality of the crime (broad forfeiture statutes have been passed)

b. SC had said maybe there are some situations where this would be punishment and DJ applies

c. Here, backtrack – need to look at

· what Congress intended

· whether the result is consistent with the intent – was it sufficiently punitive to negate the intent

· look at this with deference to statutory scheme

d. basically, it won’t smell like punishment unless GROSSLY disproportionate

e. this doesn’t constitute a 2nd punishment – doesn’t violate DJ

f. can act totally separate from criminal proceeding

2. majority of Court thinks DJ is about multiple prosecutions and punishments – Scalia thinks it’s only about multiple prosecutions

XII. Pretrial Hearings

A. evidentiary questions

1. ID testimony – how it should be presented

2. constitutional rights in pretrial proceedings

B. ID

1. in-court ID very staged – rare that it’s accurate

2. defense counsel lobbied hard to get ID hearings held outside presence of the jury – don’t want to be seen as beating up on the W

3. Watkins v. Sowders  p.918

a. Jackson v. Denno - NY had rule that jurors decided confession issues – one of key issues was voluntariness

· SC said this was too difficult for jurors to deal with

· SC ordered that TJ make voluntariness determination outside presence of jury – 

· If it wasn’t voluntary, prosecution can’t present it; if was voluntary, can present it – D can still argue it wasn’t (jury not told judge found it voluntary)

b. D here saying ID is just like that 

c. SC rejects this view – says jurors can make this determination; not willing to say constitution requires this

d. Difficulty of cross is OK – defense counsel just has to deal

4. magistrate-judge relationship in pretrial hearings

a. judges are happy getting out of as many of these as possible

b. m-j can be assigned pretrial issues and make recommendation to federal DJ after recorded hearing – party CAN object

c. federal DJ usually accept recommendations

d. each jurisdiction can determine BOP of most issues (mostly POE)

e. in TX, if opt to present confession to jury – standard is BRD (even though judge standard is just POE)

C. How much of what’s determined pretrial is admissible at trial?

1. normally what goes on pretrial is admissible at trial

2. SC said vindication of 4A rights so important that statements made in pretrial as to “my suitcase” will be inadmissible at trial (D has to establish standing to say 4A rights were violated)

D. Admissibility of confessions

1. prosecution has confession TJ found to be involuntary – is D getting free ride – can prosecution make some reference to his

2. have to look at why confession was involuntary

a. if beaten or tortured, can’t use it

b. if run of the mill situation – SC said it’s improper for D to present himself to jury as if no prior history

3. if D decides to take stand, prosecution can use inadmissible confession on cross

4. net effect is devastating – jury told not to consider it when deliberating guilt or innocence, but can consider it w/regard to credibility

5. Harris v. NY – Burger says to do otherwise would let D present himself in less than accurate light

6. D does have right on issues dealing with confessions to present evidence as to reliability/voluntariness to jury

XIII. Adjudication of Guilt by Plea

A. Background

1. prevalent way in which cases are resolved – 90% in both state and federal system

2. SC has said plea negotiations are legitimate and should be brought out in the open

3. when there’s a plea and certain charges are dropped – if something happens to mess up the plea, dropped charges come back

4. attempt to put as much in the record as possible so D can’t later come back and say he was promised something else – concern that pleas stick

5. TX – put it all in writing and D signs; federal – all done in open court

6. if plead guilty, waiving at least 3 constitutional rights

a. 5A – self incrimination

b. right to cross W

c. right to trial by jury

these waivers have to be on the record

7. conditional pleas – reserve right to appeal certain pretrial motion

8. in federal system, everyone has to agree – need permission of prosecutor and judge

9. nolo contendere – not contesting, not admitting

a. if plead guilty, can be used in civil case

b. only issue left in civil case would be damages – liability already determined

c. increasingly, state and especially feds have said there’s no reason to give white collar criminals this extra bonus (they were being given easier time than other criminals)

10. if federal system, court must address D personally and in open court – goal is to get it on the record

11. state system –can do it orally or in writing; TX – has to tell D deportation, exclusion from admission, denial of naturalization are a consequence

12. federal courts of appeal consistently indicated that removal from country isn’t something D needs to be told (SC hasn’t decided this) – they say it’s a collateral consequence – it doesn’t follow directly from plea  (C – this is preposterous)

13. judges don’t have to go over every admonishment, just main core – what crime is all about – nature of charge, mandatory min and max, special supervision

14. have to establish that plea is voluntary – essentially, it’s not by force or coercion

15. FRCP 11

a. if court decides not to follow recommendation of DA and defense atty – D has no right to withdraw plea

b. fed judges don’t like others making decisions for them – if fed judge doesn’t accept the plea, want it to be over

c. most fed judges do plea where can decide not to follow recommendation – D will be facing sentencing by that judge – can’t withdraw the plea

· in TX, can get the plea back – this is typical of most states

d. federal system – judge doesn’t participate in plea discussions (in TX, can run recommendation by judge)

16. has to be a factual basis for the plea

a. TX – usually stipulated in writing

b. In some jurisdictions, there might actually be testimony

c. In almost every jurisdiction, proceedings are recorded

17. harmless error provision – FED and TX system

a. if there’s been non-compliance with Rule 11 and you appeal, AC looks carefully at provisions of rule

b. if you wait past time for appeal and only option is habeas – chances of upsetting plea are diminished – have to show prejudice

c. courts require a heightened level of prejudice

18. prophylactic procedures – D has to know

a. what pleading to

b. what rights giving up

c. it’s voluntary

d. details of plea

e. how it will work out

B. Boykin v. Alabama

1. robbery case – bullet ricocheted and hit someone

2. black D (during WC) – pleads guilty, jury gives death

3. SC deems this a guilty plea case – announce that for federal law, in order to have a valid guilty plea, 3 constitutional rights have to be knowingly and voluntarily waived

4. can’t presume waiver from a silent record

5. 2 justices saying this smells like trying to impose federal rule 11 on states

C. if not court reporter or no notes, D has burden to establish he wasn’t warned about giving up constitutional rights – chance of D prevailing is low

D.  Henderson v. Morgan  p.942

1. D fired, comes back and kills employer

2. D had good appointed counsel – focus was avoiding the death penalty, so plead to a lesser charge (still had intent as an element)

3. D said he’d never have plead guilty if knew intent was an element – atty said we never really talked about this

4. SC sys it wasn’t a valid plea

5. usually legitimate to assume L does discuss nature of offense sufficiently to give accused notice (this case is just different)

D. what if, after in prison, D decides he didn’t fully understand –

1. prosecution contact defense atty – defense atty doesn’t have to talk to prosecutor

2. defense atty signs affidavit – says my standard practice is to explain elements of offense to my clients, even if I can’t tell you with 100% accuracy that I did it in this case

3. court will say it’s reasonable to rely on trial counsel communicating elements of offense to their client

4. hard to attack guilty plea under these circumstances

E. Impact of Guilty Plea

1. guilty plea serves as break for everything that happened before the plea (as a general rule)

2. situation where D would get plea, get a reduced sentence and  then post-conviction assert there was something wrong with prosecution

a. SC said can’t do this

b. When have guilty plea, that’s a statement that we’re stopping this proceeding now

c. All you can complain about is guilty plea itself – how carried out, relationship with attorney, ineffective assistance

3. there are exceptions (see below)

F. Blackledge v. Perry

1. D got in trouble in prison, convicted, given a 6 month sentence to serve after completion of present term

2. NC had 2 tier trial de novo system – after been convicted in low court, D appeals – everything that happened in low court wiped out

3. prosecutor then charges him with felony (didn’t do this initially) – D pleads to this

4. seems that SC is protecting a state right to appeal (right of appeal isn’t constitutional except maybe in capital cases)

5. SC says there’s a flavor of vindictiveness – this is contrary to presuming good faith

6. substantive DP prevents this 2nd proceeding – conscience of the court is shocked

7. prosecutor knew what he was doing in the first proceeding, if he’d wanted to he could’ve gone to judgment on felony initially

8. fact that D plead guilty just showed that prosecutor’s vindictiveness worked

9. crucial for the Court that we had a completed trial based on what the prosecution thought it was worth

G. Menna v. NY

1. contempt issue

2. SC said guilty plea won’t prohibit D from coming back to challenge plea on grounds that state couldn’t prosecute the claim in the 1st place

3. depends on what type of DJ claim it’s all about

4. if have mistrial situation – waive DJ claim and plead guilty, this would be a valid waiver (C)

H. Plea Bargaining – Brady v. US

1. D charged with kidnapping 
2. he wanted bench trial – have to waive trial by jury (BUT just because have constitutional right to trial by jury doesn’t mean have right to bench trial)

3. TJ refuses bench trial – didn’t want jury trial (only jury could give death) so he pleads
4. trying to piggyback on Jackson (case that later came down said kn sentencing scheme smells bad – if I don’t exercise right to trial by jury, I can’t get death penalty – this seems wrong)
5. Brady trying to argue this was a flawed prosecution – wants plea back

6. SC says as long as you had reasonably competent counsel and had properly administered guilty plea proceeding, can’t later complain about advice of counsel (that it didn’t come up with claim that Yale law prof did)

7. SC indicates that perhaps if possibility of death penalty was so overwhelming that it impaired D’s ability to make decisions, he might have had a claim BUT this isn’t the case here

8. look at info available at the time of plea, exchange by counsels – if all proper, plea stands

I. what D heard v. what L said

1. only situation in which a D would prevail is if 3rd party overhears

2. courts have adopted an objective standard – advice considered mere predictions

J. Bordenkircher v. Hayes

1. uttering forged instrument – deal is 5 years – prosecutor says if don’t take it, will reindict under recidivist statute (get life) – D rejects plea

2. jury finds him guilty – he gets life

3. D alleges DP violation – isn’t this like Blackledge?

4. majority says we never know what’s in prosecutor’s head – don’t want to say have to charge everything at first

5. this is all part of rough and tumble plea negotiation – all parties on equal footing – there’s a mutuality of advantage

6. no prosecutorial vindictiveness b/c it all happened before entry of the plea (unlike Blackledge)

7. court will NOT supervise plea bargaining

K. Selano

1. package deal – all 3 have to take it (1 doing heavy time, other 2 lighter)

2. prosecution saying no reason to discount if I have to go to trial anyway

3. AZ SC says package deals are valid – statute was written to encourage efficiency – say each bargain has to be looked at independently – ensure a knowing and voluntary plea

L. Minnesota case (class)

1. another package deal – D was ringleader – had some priors so got harsher sentence

2. initially D said he’d accept plea, changes 2X more

3. Minn SC says courts have to conduct Rule 11 inquiry – prosecution has to fully inform court and D 

4. if prosecutor fails to inform, D should be allowed to withdraw plea

5. Court needs to be extra careful in accepting pleas

M. what if say if you plead guilty, spouse goes free?

1. TJ has to satisfy him or herself the there would be probable cause to charge the spouse to be released

2. rough and tumble of Bordenkircher won’t apply because of special familial negotiations

3. some other courts say this goes too far

N. Role of Trial Judge

1. federal judges shall not participate in plea discussions (rules say, but not a constitutional violation)

2. many jurisdictions follow the federal rule – say judge can’t participate; some allow it, but with qualifications

3. judge can’t say you’re getting higher sentence because you chose not to waive your right to jury (chose to exercise your constitutional right)

4. Blackburn – state judge stated he would give D 20 years for guilty plea, but instead gave him 33 years

· judge’s involvement not constitutionally prohibited

O. Plea coupled with claim of innocence?

1. do this for low level crimes – if plead, walk out of jail then; if don’t plead and can’t post bail, be in jail until trial

2. NC v. Alford  

a. D pleads to avoid death penalty but claims innocence

b. Alibi W don’t substantiate his claim – gave inculpatory or useless info

c. Judge accepts plea w/protestations of innocence

d. SC says this is OK  - but still have to have basis in fact for the plea (this is constitutional requirement)
e. Discretionary w/TJ to accept this or not
f. Texas does NOT accept Alford pleas

P. Role of TJ in accepting or rejecting plea

1. US v. Ammidown
a. D hires someone to kill wife

b. Prosecution wants to get guy for hire so needs D to testify against him – D won’t do this unless he won’t get death

c. TJ refuses to accept deal set up by prosecutor and defense L

d. Executive branch wins the battle – judges are to defer to prosecutor on what to charge

e. Judge would need to provide reasons and say that prosecutor abused his discretion

f. Don’t have to defer on sentencing

2. can judge and D make a bargain?

a. if D pleading to everything- YES; if charge is MS and D pleads to MS, prosecutor says we want trial – TJ says that’s nice but we’re taking the plea

b. different if pleading to lesser offense

Q. Necessity of Respecting Bargain Once Made – Santobello v. NY

1. new prosecutor takes over case recommends 1 year – old prosecutor had agreed to stand silent on sentencing

2. TJ said it didn’t matter what agreement was – he’d sentence him to a year anyway

3. SC says D should get new determination – either specific performance (at the least) or get to withdraw the plea

4. SC sending message that plea bargaining is good – it’s a legitimate way to settle disputes – only way it works is if both sides hold up their end

5. doesn’t matter if mistake was inadvertent or in good faith – prosecution didn’t do its part

6. who decides remedy – in K, party that was breached does; here state court decides (court giveth and taketh away)

R. US v. Benchimol

1. government agreed to recommend probation with restitution – initially prosecution doesn’t say this at sentencing until D brings it up – then just says “that’s right”

2. D saying prosecutor should’ve supported sentence agreed upon

3. SC says whatever – we’re not getting into this

4. emphasis is bargain – what’s in bargain will be upheld

5. most federal judges take position that when they sentence, if parties don’t agree – don’t necessarily get guilty plea back

S. what happens if new prosecutor enters scene before plea is accepted?  NO remedy – part of rough and tumble negotiations

a. either party can pull out prior to plea being accepted

b. after sentencing, need a legal reason to upset the plea

T. what if D breaches? Ricketts v. Adamson

1. D agreed to testify against others – case for others remanded – D refuses to testify

2. D goes to court – withdraws plea – gets death penalty

3. SC says you withdrew – you have to face consequences

U. Smith v. Blackburn

1. Smith is prisoner – part of plea agreement that he’d get out in 10 ½ years for good behavior and be eligible for parole

2. at time of sentencing, governor allowed this – now have new governor

3. Gov. tries to say I didn’t make a bargain with you

4. AC says gov. has to hold up his end of the bargain, even if he didn’t make it

XIV. Adjudication of Guilt or Innocence by Trial

A.  Proof Beyond a Reasonable Doubt

1. Winship  p. 1003

a. held that state had to establish every element BRD

b. extended this to juvenile proceedings as well

c. this opened up another set of claims – valid claim of habeas that state had violate DP by not proving all elements BRD

2. Mullaney v. Wilbur
a. Maine murder statute defined murder as any killing – to negate this, D had to establish the s/he had done so in the heat of passion at sentencing by POE

b. States decide elements

c. SC says this violates DP – really are taking an element of offense and shifting burden to D to negate it

d. State has to prove every element of offense BRD

e. Uses broad language

3. Patterson v. NY
a. if D came up with extreme emotional disturbance as affirmative defense, sentence was cut down

b. SC retreating from Mullaney a bit – shouldn’t have said Maine has to affirmatively negate heat of pssion

c. Affirmative defense doesn’t relieve state of burden

d. Prosecution has to prove mens rea BRD, defense prove EED by POE

e. Mullaney now meaning mens rea is now part of murder

4. self defense

a. Martin v. Ohio – 

· burden of production on D and BOP on D to prove self-defense by POE (instead of prosecution having to negate it BRD after produced)

· SC says OK as long as prosecution has to establish every element BRD

· OK to put BOP of D in self-defense even though most states don’t do it

5. Hinkley – 

a. once insanity was raised, prosecution had to negate BRD

b. Hinkley acquitted b/c defense put it to jury that they had to believe prosecution’s experts BRD

c. Congress changes it to clear and convincing on D

6. when state is using affirmative defense, state can choose the burden

B. How does this apply to sentencing?

1. initially, SC said judge didn’t have to find BRD

2. Apprendi
a. big shift in the law – fundamentally altered meaning of Mullaney

b. NJ scheme – hate crimes statute allowed judge to extend sentence if after conviction

c. D charged with shooting into someone’s home

d. Judge can consider almost anything in sentencing – if find that this was hate crime, break out of 10 year max – go up to 20 (extended sentence)

e. Judge had hearing to determine if it was hate crime – standard was POE – declares it a hate crime

f. NJ pointing to decisions seeming to say if done in name of sentencing, it’s ok

g. SC says this is more like an element of the crime – it has to be established by government BRD (prior convictions would be OK to extend sentence)

h. Jury is one to ascertain whether hate crime was committed

i. Dissent says court is undercutting notions of sentencing guidelines

j. Essentially, if not talking about prior convictions (where judges can bust the max), jury has to be presented and prosecution has to prove it BRD

C. Instruction

1. general rule – must object to instruction in order to preserve it

2. plain error – so bad that court would reverse even though D didn’t object

3. constitutional error – prosecution has to establish its harmless BRD judges have to be convinced it didn’t affect anything

4. if non-constitutional error – D has to show error is harmful

5. some instructions can’t be cured –

a. TJ messing up instruction on what RD is

6. some presumptions TJ should give like presumption of innocence

a. TJ declining to give instruction saying D presumed innocent – SC said violation of DP not to give it

b. Decent defense atty will bring this in during voir dire

7. generally, if D makes request and language is accurate statement of the law – foolish for prosecutor to object or for judge not to give it – this is inviting error on appeal

8. basic instruction on reasonable doubt – 

a. some jurisdictions don’t define

b. not removing ALL doubt – prudent person doing most-decision making in life

c. LA tried to say RD involved moral certainty – SC said this is undermining the defense

9. generally reviewing court will look at whole instruction, not just one phrase

D. How presented in court room?

1. question of what D is wearing – Estelle v. Williams

a. old practice was to transfer prisoner from jail to courtroom in prison clothes – defense counsel saying this didn’t look right

b. held – unconstitutional to try someone in jail clothes if they request otherwise

2. what if jury sees D coming to court?  Sheriffs try to make sure jurors not waiting when D brought in

3. what is D making threats, being disruptive, posing danger – 

a. judge can decide to restrain this person in court somehow

b. SC said if issue is security, TJ can make this decision

E. Right to Trial by Jury

1. Texas loves juries – have constitutional1.  Texas loves juries – have constitutional right to trial by jury in ALL criminal cases

2. this isn’t the law in a lot of jurisdictions

3. Duncan v. Louisiana

a. D charged with simple battery – get 60 days, could’ve gotten 2 years

b. SC looks at potential sentence, NOT actual

c. SC decides right to trial by jury is fully applicable to states by 14A

d. If it’s a serious offense, you get a jury

4. dividing line not given until next case – 

a. more than 6 months, get a trial

b. right at 6 months or less, don’t get

c. most jurisdictions follow the federal model

d. applies to EACH offense

e. probation, community service won’t make it a serious offense

5. fines

a. as to individual, won’t give you a jury trial

b. corporation – 2nd circuit has said $100K is line; SC hasn’t decided the issue

F. Jury Selection

1. 1965 VRA – change in voting laws need to be cleared if a state with bad history – this basically wiped out race discrimination in jury selection

* TX uses DL too

2. 6A – entitles you to fair cross section of community is selection of the venire – NO entitlement as to any particular cross section in venire of petit jury

3. during 70’s, fair cross section finally included women

4. Powers v. Ohio
a. question of standing – who can challenge the jury selection

b. Kennedy says of course any D can bring the EP claim

c. Traditionally, had to be member of excluded group to bring claim

d. This makes 6A and EP collapsible together

5. in most states, attorneys conduct voir dire – have fair amount of liberty in presenting claims during this; try to engage members in conversation – make them comfortable to reveal prejudices; most state judges reluctant to inerfere

6. for most part, federal judges conduct their own voir dire – attys given about 10 min; juries selected in much shorter period of time

7. in capital case, have individual voir dire

8. peremptory challenges

a. leg decides how many strikes allowed for each crime

b. judge can give one or 2 more

c. last term, SC said if D tried to get someone removed for cause and TJ denies objection, that preserves error

d. if exercise peremptory on same person, claim is mooted

e. exclusions for cause done 1st, then peremptories

9. Alabama case – black D, white V – no blacks on jury; defense called county clerk who’d been there for 20 – said he couldn’t remember a time when black jurors on case with black D and white V – SC said not enough

10. California started saying if looked like prosecution was exercising peremptory challenges based on race, they’d have to offer explanation; other jurisdictions start to follow this

11. Batson v. KY – 

a. didn’t expressly overrule Swain (declined to permit an EP claim premised on a pattern of jury strikes in a particular case)

b. challenges based on race not permitted

c. procedure

· cognizable group – not limited to race alone, could be gender

· religion NOT a cognizable group (TX said)

· challenges exercised against this group

· ask why excluding this group – prosecution has to give a neutral explanation

· if TJ found valid reason, D can argue it’s textual

d. assumption here is that it’s impermissible to assume all members of a group hold the same ideals

12. People v. Johnson – 

a. D broke into house and raped woman

b. Prosecution wanting to strike every black juror – said they wouldn’t give key prosecution W credibility b/c he had used racial epithet and this would turn off the jurors

c. TJ accepted this

d. CSC said can’t exclude whole group w/o asking each individual potential juror how epithet would affect them

13. People v. Hall – 

a. black D – prosecutor used 5 of 8 strikes to get rid of black jurors; reason P gave was that someone had a child the age of D

b. CSC said TJ just can’t accept the reasons as given – have to take a hard look at them

c. Need to look at other members of venire to see if they fit reason but weren’t being struck

14. another People v. Johnson – 

a. former majority is now dissent

b. all Asian, black and Jewish jurors struck by P – black D

c. CSC now saying let TJ do it’s job – if reason valid on face, OK

15. 5th circuit broadening deference to TC – body language even held enough to exclude in one case

16. another SC Batson case

a. once prosecution makes non-discriminatory explanation, burden shifts to Batson claimant to show purposeful discrimination

b. essentially now very hard fro D to show purposeful discrimination

17. striking for cause – standard is a little higher

18. SC has been expansive in terms of cognizable group – also if one member or group is excluded, that’s enough to make an inquiry

G. Jury Size and Agreement Required

1. Apodaca v. Oregon

a. 8 members think there should be one uniform standard – split 4 to 4 on what standard should be; Powell thinking it could be different for states and feds

b. feds – have to have 12 and be unanimous

c. states – don’t have to be 12 or unanimous

2. SC did decide 6 was minimum number – if only have 6, has to be unanimous

3. 10-2, 11-1 OK; SC hasn’t ruled under that 

4. TX – 12 and unanimous

H. Confrontation

1. issues in right of confrontation – DV, children, household

2. Iowa case – put screen in front of D so child couldn’t see D during testimony 

a. SC strikes this down

b. Scalia says original notion of CC was face to face

c. O’Connor and White said just because we’re striking this down doesn’t mean we’d never let child testify without D present

3. Maryland v. Craig
a. Closed circuit TV used – child can’t see D, but defense counsel could cross

b. TJ had 1st determined that testifying in front of D would be emotionally distressing

c. SC says focus isn’t so much on face to face – long history of exceptions (HS) – goal is reliable testimony

d. When faced with no testimony at all or non face to face, CC can allow non f-f

e. This turns CC into preference for f-f

f. Requirements

· is important public policy served – here state interest is protecting children

· determine testimony has other guarantees of reliability

g. this determination made OUT OF HEARING OF JURY

h. dissent says f-f means in presence of D

4. Idaho v. Wright

a. doctor testifying to statements child made to him – blatantly leading questions that shaped child’s answers

b. SC said no guarantees of trustworthiness here (it wasn’t w/in firmly rooted exception)

5. interlocking confessions – SC says if offering confession into testimony and confession implicates another D, really have to sever trial

6. preliminary hearing – 

a. if defense crosses a prosecution W, alerts defense to prepare that W

b. problem is if W is unavailable at trial, testimony from hearing admitted as to truth of matter asserted – comes in without anything undermining it

c. ok as long as it’s firmly rooted HS exception or sufficient indicia of reliability

7. if D never shows up, difficult situation – if D alerted, case law says can start but most jurisdictions decline to proceed

8. if D leaves in the middle, can proceed

9. NO absolute right for D to be in courtroom – if disruptive, should be excluded

I. Cross and Compulsory Process to Obtain Witness

1. Chambers v. Mississippi

a. D denied opportunity to cross a W

b. Have a right to present your evidence even if contrary to evidence rules of your state

2. compulsory process – ability of D to get W at trial

3. Washington v. Texas –  SC said 6A includes right to compulsory process – D has absolute right to call W of their choosing

4. Immigration service interviewed individuals who were part of group smuggled in – keep 2, send rest back

a. defense counsel said we want those too

b. SC said defense has to make adequate showing – he couldn’t do this b/c couldn’t know they were being deported

c. Would have to show they’re material

5. if indigent, county has to pay for compulsory process

J. Privilege against self-incrimination

1. D has absolute right not to testify

2. Griffin v. California - SC said no comment whatsoever can be made on D’s failure to testify

3. Carter v. KY

a. D requested instruction – accurate statement of law that D didn’t have to testify – judge refuses to give it

b. If D requests instruction, judge absolutely must grant it

4. what if D doesn’t want instruction?

a. judge gives instruction over D objection 

b. SC says nothing ever wrong with giving accurate statement of the law

K. Waiver


1. US v. Hearst

a. on trial for robbery 

b. took stand to convince jury she’d been brainwashed

c. on cross, took 5th on questions about her behavior in bank and other situations – TJ directed her to answer – she refused

d. 9th circuit said once you take stand, that is universal waiver of 5A right

e. depends on rule of cross in your jurisdiction

2. subject of cross generally left up to state law

3. SC has been unwilling to apply prophylactic rule to protect D from cross

4. confession can be considered as to credibility of D

XV. Effective Assistance of Counsel

A. 6A (and 14A) right to representation by counsel for felonies and death penalty

1.  when get counsel?

a. SC looked at actual situation – if jail time was result, then should’ve had counsel

b. If didn’t have counsel, can’t have jail time

2. most jurisdictions don’t like uncertainty, so routinely appoint counsel

3. also have right to counsel in mental health proceedings – even though they’re civil

B. what does it mean to have counsel?

1. US v. Cronic
a. mail fraud case – young atty appointed – only had 25 days to prepare

· could be public defender system

· appointed counsel

· large federal districts – public defender, but some are appointed

b. counsel didn’t put forth a defense, but did try to make out a case of innocence on cross of government W

c. usually IAC claims come up on habeas – time to file for appeal is short

d. SC says question is did adversarial process break down – really have to have specific problems in 1st trial

e. Not putting on a defense isn’t necessarily IAC

f. Have to point out specific errors

2. Strickland v. Washington

a. SC setting up road map for lower courts to determine if IAC

b. Have to show 

· specific instances of counsel behavior that fell beneath some floor

· instances affected the outcome – show prejudice

c. when looking at specific instances, look at them with deference to counsel’s actions – can they be construed as tactical measures

· resolve all questions in favor of counsel being effective

· has to be so bad, there’s no reasonable explanation for counsel’s behavior

d. prejudice – 

· complete denial of counsel – per se prejudice

· in all other situations, D has to show prejudice

· standard = actual adverse effect that affected outcome of trial

· in order to be material, standard = probability that result of case would’ve been different – confidence in outcome of case seriously undermined – should’ve been hung jury rather than conviction

· VERY high threshold

e. can look at whichever you think would be easier to dispose of case

f. if obviously guilty, doesn’t matter how bad counsel was

g. Marshall dissent – says everyone entitled to fair trial – standard shouldn’t be deferential – was there ACTUALLY a fair trial

3. Burdine
a. counsel slept through trial

b. D said if sleeping through trial, total denial – 5th circuit didn’t buy this

c. Saying L was present so don’t assume prejudice

d. Specific instances – court says can’t tell – we know he slept, but don’t know when he slept; nothing in record to indicate at what specific moments counsel was sleeping

e. Prejudice issue – since we don’t know exactly when asleep, don’t know if case was prejudiced

f. Benavides (dissent) – fact that counsel sleeping violates 6A right to counsel – entitled to new trial with not sleeping counsel

4. assume tactical decision

5. Herring – complete denial to defense counsel of opportunity to make closing argument violated right to counsel

6. can counsel confer with D during recess? depends

a. if 15 min recess, communication can be restricted

b. if overnight, can’t 

7. forfeiture of assets

a. assets can be frozen – could include those used to pay atty

b. SC split – upheld forfeiture

c. If D can no longer pay for atty, ask court for appointment of counsel

d. Some attys get clients to sign affidavit when get payment saying it’s clean money

e. New forfeiture statute is much more restrictive

8. SC said Strickland applies to all claims of IAC on appeal

9. certain circumstances, no right to counsel, no right to effective counsel; habeas – no right to counsel, so no right to effective counsel

C. Client wanting to commit perjury

1. atty seeks to withdraw – court won’t look kindly on this if in middle of trial

2. let client testify in narrative form – this is a signal to prosecution that C is committing perjury

3. persuade C not to lie or not to take stand – C has absolute right to take the stand, has ultimate decision

· D won’t get relief on basis that atty urged him not to take stand

D. Joint Representation

1. Ds may be trying to pool resources to get better atty, but will Cs both get adequate representation – is there a conflict of interest

2. if pretrial and L says I can’t do this because of conflict of interest, court under obligation to do something

3. if case goes to trial with multiple representation – have to establish Strickland standard of prejudice

E. someone other than Ds paying for counsel – 

1. not every joint rep is wrong – just may violate right

2. federal judge under absolute obligation to inquire as to if Ds sure they want joint representation

3. states aren’t bound by this rule, but practices looked at through these lenses

4. Wood v. Georgia

a. in appropriate case, TJ does have obligation to make an inquiry

b. where TC has knowledge that someone other than D is paying L – TC has an obligation to inquire

5. occasionally, courts will just say this atty is disqualified from representing you – either get new one, or we’ll appoint one

6. indigent D – who pays for investigative services and experts

a. many jurisdictions allow judges to advocate funds

b. Ake v. Oklahoma – state must assure D access to appropriate psychiatrist if sanity to be an important factor

· stops short of saying have absolute right to funds for psych he likes

· some jurisdictions more willing to allocate funds after this

F. Self Representation

1. 1963 – SC said absolute right to counsel in felony case if indigent; also get counsel if going to jail

2. D saying I don’t want atty – have to waive constitutional right to counsel to get constitutional right to self representation

3. can’t hold them to standard of regular attorney

4. D has general idea of proper procedure, but that’s about it

5. if TJ is smart, will appoint stand-by counsel – if D has to be excused from courtroom, need them to represent D

6. TX case – could standby counsel be so pushy as to deny right to self representation

a. 5th cir. Said this undermines right to self-rep

b. SC reversed and set up test:  

· Jury needs to have understanding that D is controlling the proceeding, not atty

· As long as standby counsel doesn’t do anything to negate this understanding – not reversible error

7. don’t have right to counsel and self rep in same proceeding

XVI. Sentencing

A. right of allocution – judge asks D if has anything to say – this is an absolute right to speak

B. procedure

1. prosecution write memoranda

2. arm of court (probation department) prepares presentence report

3. judge usually takes kitchen sink approach – lots on educational history, family, job records, prior criminal record

4. D has access to report now

5. judge imposes sentenc

C. US v. Grayson

1. D has right to take stand – does – judge thinks he’s lying – decides to take this into account in sentencing and puts this belief in the record

2. gives higher sentence (though w/in max provided by law) b/c he believed D committed perjury

3. SC said this is fine – D truthfulness is relevant – probative of ability to be rehabilitated

D. essentially, judge can consider almost anything – basically immune from review as long as stay w/in min and max

E. purposes underlying sentencing

1. rehabilitation

2. deterrence

a. general – deter others from committing such crimes

b. specific – can deter this particular D b/c he’s locked up or closely supervised

3. retribution

F. North Carolina v. Pearce

1. tried, convicted, sentenced to 10 (max is 25)

2. D appeals – AC reverses TJ, case sent back to TJ

3. new trial, basically same evidence – this time sentenced to 20 years

4. SC said can’t do this – looks like D being punished for appealing

5. judge needed to articulate a specific reason that would justify the increase (on the record)

6. if jury resentencing 2nd time – OK b/c won’t know about 1st sentence

G. Cruel and Unusual Punishment

1. Solem v. Helm
a. D convicted of series of non-violent felonies – on trial for bad check – gets life

b. Look at:

· individual crime

· compare w/in jurisdiction

· compare nation-wide

c. having done this, SC says life for $100 bad check is C & U

d. still good law, but type of case C & U found in is limited (another case said life for cocaine OK)

e. notion of proportionality – is this sentence proportional for this crime – if answer is yes, don’t need to go any further

H. Federal Sentencing Guidelines

1. attempt to reduce discretion

2. looks at offender and crime characteristics

3. no parole or good time in federal system

4. complex

5. downward departure only if prosecution asks

6. TX has not adopted these – 2 big influences

a. good time

b. parole eligibility – a lot more strict than before

I. Pre-Sentence Reports

1. important in both models

2. Gardner v. Florida

a. D didn’t get to see report – judges giving death when juries recommending life based on report

b. SC said in death penalty case, D can have access to anything relied on by judge in terms of sentencing

c. Now states uniformly provide access to these with a few exceptions – info critical of D with source you need ot hide

3. general practice is these are made available to D sometime before sentencing

a. D and prosecutors prepare own reports as well increasingly

b. Hearings have become a little more adversary – P or D can say they disagree with info in report

J. with sentencing proceedings becoming more complex, SC concluded right to counsel applies at sentencing proceedings

1. if indigent, get counsel appointed

2. TX – deferred adjudication – if screw up and get punished, get counsel then

3. garden variety parole and probation – SC has split on right to counsel – most jurisdictions just go ahead and give it

K. probation 

1. only available to a small number of offenders – those with lightest guideline sentences

2. more available in kitchen sink approach

3. judges don’t have to start with considering probation before going to incarceration

4. Black v. Romano

a. mandate for judges to 1st consider least restrictive alternative

b. SC says have wide discretion with one exception – have to consider something other than money bail or jail immediately if D is indigent

c. Doesn’t mean can’t get jail – but have to consider other things

5. judge has huge discretion as to what probation will be

6. when violate probation, in much worse position

a. BOP is lower – POE

b. Can get no credit for period in which you were clean

L. fines

1. 2 types of situations:

a. jail sentence and fine – can’t pay fine

· almost all jurisdictions said you’d stay in jail longer

· SC said this violates EP

b. TX system – only had fine

· if couldn’t pay, worked it off in jail

· SC said can’t automatically do something like that (this is one of least observed SC decisions out there)

2. more serious offenses, fines in heavier use – restitution can also be form of sentence

M. Kansas v. Hendricks

1. Kansas let pedophile plea

2. release time – KS has statute authorizing civil commitment

3. SC (5-4) says it’s not punishment, just civil commitment

4. SC basically indicating that if you’re dangerous and there’s some mental thing out there, you could be locked up

5. lots of states starting to adopt these

6. question is where do you put these people

XVII. Appeal and Collateral Attack

A. Basics

1. NOT constitutionally required except in death penalty cases

2. every jurisdiction provides for it, even from lowest courts

3. strong preference is for D to wait until final judgment

4. interlocutory appeal only on DJ and bail

5. can plead guilty and preserve an issue (conditional guilty plea)

B. Assistance of Counsel

1. every jurisdiction provides for counsel on appeal as of right

2. Ross v. Moffitt – SC says don’t have to provide counsel for discretionary appeal

a. highest court of state already has record and briefs from appellate proceedings

b. if indigent, don’t get counsel for discretionary appeal

3. lots of states do provide by rule that there’s an obligation on counsel to provide assistance if D wants to go up

C. Effective Assistance of Counsel

1. SC said there is right of EAC in appeal as of right

2. none on discretionary appeals

D. no right to self representation on appeal – attys have wide discretion as to what to present

E. Anders brief

1. appointed atty thinks there’s no issue on appeal – states appeal is frivolous and gives reasons

2. actually easier to just file brief with any conceivable grounds

F. AC looking at:

1. non-constitutional error – D has to show error was HARMFUL by POE

2. constitutional error – P has to show error was harmLESS BRD; under no possible reading could error have had an effect

3. assumption is D is entitled to fair trial, not perfect trial

G. Retroactivity rule – as long as appeal in the system when decision made, get benefit – it’s fully retroactive

H. Habeas Corpus

1. basic elements:

a. federal right (usually constitutional)

b. in custody

c. exhaust state remedies

2. federal right – 

a. has to be a federal right that’s already been articulated by SC

b. can’t bring up new issue

3. custody

a. criminal justice system has some type of hold on you

b. don’t have to be serving sentence you’re attacking

c. can’t get habeas if sentence is a fine 

d. if already served sentence and no collateral consequences, don’t get habeas

4. exhaustion

a. prisoner has presented federal claim to state system at every opportunity to do so 

b. if plead guilty, have to go through state habeas system first

c. don’t have to do state habeas if on direct appeal

d. only have to give state system one opportunity – but do have to go through discretionary aspects of it

e. certificate of appealability – need if lose in USDC to indicate you have an issue worth appealing; if state is appealing, don’t have to have this

5. best to plead it all at once

6. substantive standards;

a. have to allege that it resulted in decision that was contary to or involved an unreasonable application of clearly est. federal law as determined by SC

b. but for constitutional error, no reasonable fact finder would have found D guilty – have to overcome this with CLEAR AND CONVINCING evidence

c. VERY high

7. VERY hard to win on successive petitions

8. can’t get habeas on 4A search and seizure claim

9. Teague claim – can’t get relief on new issue; circuits differ on view of what’s new

10. 5th circuit taken opinion that innocence isn’t grounds for habeas relief – SC hasn’t ruled on this

11. have claim, but didn’t follow procedure

a. feds give respect to state rules

b. only exception is if D can establish

· Cause (don’t know what this is)

· Prejudice

c.  only hope is if state didn’t follow it’s own rules – rationale is why should feds do it then

