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I.  Introduction

A. What is evidence?

1. Concerns the “process of proof at trial”

2. Restraints on what attorneys can do (one way to think about it in terms of strategy)

Rule 102 Purpose and Construction 

These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and promotion of growth and development of the law of evidence to the end that the truth may be ascertained and proceedings justly determined.

· Focus of these rules are on truth and justice

· Truth ( want jury to reach result closest to the truth

· Justice (may place limits on reaching truth (ex: privilege limits accessibility) 

B. Why do we have rules of evidence?

1. Mistrust of juries – jury cannot properly evaluate certain statements or pieces of information (ex: hearsay – don’t know if jurors can evaluate an out of court statement)

2. Substantive policies relating to matter being litigated (ex: burden of proof)

3. Further substantive policies unrelated to matter in litigation (ex: affect behavior and quality of life outside the courtroom – spousal privilege)

4. Ensure accurate fact finding (similar to #1) (ex: authentication of documents)

5. Pragmatic – control the scope and duration of trials (ex: judge is given the power to control and organize the presentation of the case)

C. Why the rules instead of common law?

1. Accessibility is the main reason for the FRE – the rules are pretty compact (they are all in one place)

2. 41 states have adopted the FRE (CA and NY have NOT)

3. Those who say the rules are bad claim:

i. Don’t allow for common law evolution of the evidence law

ii. Don’t lead to uniformity in practice

D. Parts of the Trial

1. Jury Selection (includes voire dire, removing jurors for cause)

2. Opening Statements – telling “the story”

3. Presentation of Proof (calling witnesses, presenting evidence)

4. Trial Motions

5. Closing Arguments

6. Instructions to Jury – explain the applicable substantive principles and allocate and define the burden of proof

7. Deliberations

8. Verdict

9. Judgment and Post-Trial Motions

10. Appellate Review

E. Making the Record

1. Official Record contains: pleadings, filed documents, record of proceedings, exhibits, docket entries

2. The record is important for any appellate case – they depend entirely on the written record 

i. Objections must be made on the record in order to be raised on appeal

F. Getting Evidence In: Foundation and Offer

1. Testimonial Proof- Direct Examination, Cross-Examination

2. Real Evidence – tangible things directly involved in the litigation (do not usually have to produce these; ex: the car that caused the accident)

3. Demonstrative Evidence – diagrams, photos, maps, models

4. Writings (generally must be produced at trial rather than proved by testimonial description)

G. Keeping Evidence Out

1. Objections

i. Substantive objections – based on FRE, include hearsay, privileges

ii. Formal ones – based on manner of questioning: 

1. Asked and answered

2. Assumes Facts not in evidence

3. Misleading

4. Argumentative

5. Compound

6. Leading

7. Calls for speculation or a conclusion

8. Non-responsive (with motion to strike)

2. Motion in Limine – ruling in advance about the admissibility of evidence

3. Offer of Proof – if faced with ruling excluding evidence, need to make offer of proof to preserve claim for appeal
Rule 103. Rulings on Evidence

· Rule says: Can’t find error on the basis of an evidentiary ruling unless substantial right of party is affected, and
· If ruling admitted evidence, timely objection or motion to strike was made

· If ruling excluded evidence, offer of proof was made

· The court may augment the record to clarify the evidence, offer, objection, and ruling

· Jury should be excluded from preliminary evidentiary questions

· Notice can be taken of plain error even if not brought to the attention of the court 

Rule 606(b) Competency of Juror as Witness 

· Rule says: Juror can’t testify on deliberations, except that can testify to the fact that outside prejudicial information or outside pressure was improperly put before the jury – also can’t introduce juror’s affidavit about matters that jurors can’t testify about 

· This rule says that the jurors can’t testify after trial, unless there are extraordinary circumstances – the public wants finality

· This rule seems a bit odd in light of #1 to why we have evidence; if we don’t trust the jury then we should be able to ask them what they were thinking and why they made their decision the way they did

· This rule seeks to protect the freedom of deliberation, stability and finality of the verdicts and protect jurors against annoyance and embarrassment (ACN) – strikes a balance

· ACN focuses on the jury room as the line – irregularities that occur outside can be admissible, but inside are not

Rule 611. Mode and Order of Interrogation and Presentation 
· Rule says:  Court controls questioning to avoid wasting time, prevent harassment (this is a delicate compromise)

· ACN notes that the responsibility for an effective system rests with the judge – this rule just lays out objectives

· Rule says:  Scope of c-x is limited to direct examination and credibility.  The judge can allow questions outside of the scope of direct (usually done for reasons of efficiency and to save time)

· Reason for this section is to maintain a certain flow to presentation of evidence

· Originally – the Ct submitted a rule that allowed much broader c-x ( rejected by Cong – focused on insuring an orderly and predictable development of the evidence (this weighs in favor of a narrower rule) – trial judge still has discretion to let other evidence in when it is important

· Rule says:  Leading is not OK on direct, unless necessary.  Leading is OK on c-x.  Leading is OK with adverse party or hostile witness.

· Can use leading questions on direct if: witness is hostile, child witness/communication problems, witness whose recollection is exhausted or undisputed preliminary matters (ACN)

· Leading is not OK on c-x when questioning a friendly witness.

· A leading question is one that conveys the desired response

· These are not allowed because we want the witness to speak in their own words

· This rule applies to both civil and criminal cases – although ACN notes it might be hard to identify who is an adverse party in a criminal case

II.  Relevance

A. Relevance and Materiality - Introduction

1. Materiality = if the point bore on the issues in the case (Is x a fact that is of consequence to the determination of the action?)

2. Relevance = evidence tended to establish the point for which it was offered (Does e have any tendency to make x more probable or less probable than it would be without the evidence?)
Rule 401. Definition of “Relevant Evidence” 

 “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

· Standard is – more probable than not 

· This rule only decides admissibility 

Rule 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible 

All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence, which is not relevant, is not admissible.

· Rule says: Relevant evidence is generally admissible.  

· Only way that relevant evidence is not admissible is if it conflicts with the Constitution, Act of Congress, FRE or SCt 

· Note – the rule does not mention common law or state law 

B. Circumstantial/Direct Evidence

1. Direct evidence = when the only inference required is that the witness is accurate

i. Usually considered superior to circumstantial evidence (there is no inferential leap here as in circumstantial evidence)

2. Circumstantial evidence = when there is some leap to get from a piece of evidence to what it is supposed to show

i. Could be superior to direct evidence when there are reasons to doubt the truthfulness of the witness providing the direct evidence 

C. Logical Relevance – Applied

1. Three possible tests to use:

i. Evidence has the required tendency only if it makes the point more probably true than not

ii. Evidence is relevant only if the suggested inference is more probable than any other

iii. Evidence is relevant if it makes the point to be proved more probable than it was without the evidence (**This is adopted by FRE 401)

2. People v Dunkle (ARP 12)

i. Case about children who were sexually abused and likelihood that they would abuse again in the future

1. Ct holds that evidence that a child has sexually victimized other children (as evidence of previous abuse) is not relevant – they are WRONG – they were comparing the wrong groups

a. The Ct compared the abused with the symptom to the abused w/out the symptom – this was wrong 

2. Court should have looked at evidence of abused kids v non-abused kids – they don’t have these numbers

3. Even if a symptom is exhibited by a minority – it can still be relevant evidence

***When the % of abused children who exhibit the symptom is higher than the % of non-abused children who exhibit the symptom – this is relevant (MULTIPLE CHOICE QUESTION!!!)

D. Conditional Relevance = when relevance turns on “the fulfillment of a condition of fact”

Rule 104. Preliminary Questions 

· Rule says:  Qualification of a person to be a witness, existence of privilege, admissibility – all determined by court, unless preliminary question is conditional relevance where (b) applies.  Court can consider any unprivileged information in deciding whether evidence is admissible.  (b) When evidence is conditionally relevant, there must be “evidence sufficient to support a finding” of the precondition.

1. Judge performs a screening function and the jury decides whether or not the condition is satisfied

a. Judge only has to be convinced that a jury could reasonably conclude that the precondition is true in order to admit evidence

2. If you can fill the leap/gap by common sense – then this is just logical relevance not conditional

3. The court doesn’t have to make a finding about the relevance in any particular order (can hear testimony and then strike it if there is not enough subsequent evidence, or consider admissibility first)

4. The court can consider any unprivileged information in deciding what evidence is admissible (the rules of evidence don’t apply when determining if evidence is relevant)

E. Probability and Relevance

1. Remember – when taking the probability of several events or factors – they are mutually independent of each other (like flipping a coin)

2. Product Rule: probability of a joint occurrence of a number of mutually independent events equals the product of the individual probabilities of each event

i. Ex: Collins (case with robbers, black man and white woman in yellow car)

3. Be wary of the “prosecutor’s fallacy” – sometimes something is less relevant than the prosecutor is making it out to be 

4. Important to look at the population being used to form the probability

5. Also – be wary of falsification – witnesses could be lying about identification or even make mistakes

6. There are different types of statistical errors that can occur (lab error, random error) – jurors don’t know how to combine these different numbers (sometimes they add them when they should be multiplied)

7. Also be careful of prediction v postdiction (just cause likely that if wife is murdered and husband had abused her, then he did it, does not mean that all abusers will murder)

F. Prejudice

Rule 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time 

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

· Rule says:  Probative value substantially outweighed by prejudice, confusion of the issues, misleading the jury or waste of time.  

1. FRE 403 – keeps the jury from making a decision on an “improper basis” (ex: an emotional decision) – ACN

i. ACN notes that surprise is not a ground for exclusion

ii. ACN also says that in deciding whether or not to exclude evidence, should look at probable effectiveness of a limiting instruction (FRE 105)

iii. Another possible definition of prejudice: “when evidence is of nature to incite passion or inflame the jury” (Chapple)

iv. In deciding if evidence is prejudice enough to exclude can look at “availability of other means of proof” (stipulation) 

2. Example of Flight and Guilt (75)

i. Flight is logically relevant because guilty people are more likely to flee than innocent people are 

ii. BUT innocent people flee too (depends on culture and surroundings)

iii. Need to make inferential leap to solve the logical relevance problem – the problem is that different jury members bring different cultural experiences ( potential for PREJUDICE 

3. Commonwealth v Lopinson – issue of whether or not to admit crime scene photos of a murder

i. Ct finds that photos are relevant because they show: who died, where they died, how they died, the severity of the crime, and aid the jury in understanding the witness’ testimony (medical expert)

ii. These pictures are potentially prejudicial because jury sees the pictures and wants someone to blame (easiest person is the one at the ( table)

4. But see: State v Chapple (83) – deals with the admission of murder photos

i. Court defines prejudice as “of a nature to incite passion or inflame the jury”

ii. Ct finds that although the photos are relevant, the prejudice outweighs and excludes them – these pictures were “gory” 

1. Concern is that the jury would want to “get somebody” for the awful crime and not be as concerned with whether or not they had the right person ( issue in the case is whether or not ( is the right person!

iii. Here the photos were altered (the head had been cut open) – they were not just pictures of the crime scene (different from Lopinson)

iv. Court recognizes that the prosecution shouldn’t have to try a case in a sterile setting (they are not holding a bright line rule regarding all photos)

1. Also – evidence might still be admissible despite offers to stipulate by defendant  

5. Old Chief v US (62 & 86) – deals with whether or not should admit evidence regarding the name of previous crime

i. Ct rules to exclude the name and details of prior conviction – it is relevant but prejudicial 

ii. Defendant stipulated to felony conviction – all that was needed here

iii. Ct says that the prosecution is allowed to heat the jury, show that the conviction would be morally OK – but there is concern that they may overuse the info and infer a violent crime intent in this case
iv. Also – there is a need to satisfy jurors expectations about what the proof should be (they expect to hear basics of proof, if left out because of stipulating will be suspicious to the jury)

v. This is a narrow holding – only deals with this one issue (facts specific to this case)

G. Confusion of Issues/Misleading the Jury

1. Deals with materiality: some evidence may suggest an immaterial fact

2. Deals with logical relevance: some evidence may be weaker than the jury believes 

3. People v Adamson (ARP – 15) – murder committed, defendant has stocking tops

i. No proof that these matched – could argue that evidence prejudices jury cause looks like he is a sexual deviant

H. Waste of Time

1. We have seen this consideration for time efficiency in FRE 611 (the trial court has control over presentation of the evidence)
2. The objection that deals with this: asked and answered

I. Limited Admissibility

Rule 105. Limited Admissibility 

When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly. 

· Rule says: Can request court to give jury a limiting instruction—to tell the jury not to use evidence for inadmissible purpose.  

1. Allows the evidence to be admitted with some limiting instructions to prevent misuse (or that the evidence will prove “too much”)

2. The main reason for this rule is for practical reasons (a lot of evidence is admissible for impeachment but not for substantive proof)

3. Note that the rule says “upon request” – sometimes it is better not to draw jury’s attention to a particular piece of evidence 

4. These leaves a lot to the jury – counting on them to be able to follow directions

5. ACN notes that this rule has a close relationship with FRE 403 (prejudice)

J. Completeness

Rule 106. Remainder of or Related Writings or Recorded Statements 

When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it. 

· Rule says: Can require the “whole story” be admitted usually through the remainder of the document.  

1. Rationale (2 factors noted by ACN)

a. Things can be misleading when taken out of context

b. It is inadequate to have to wait to repair evidence at a later point in trial

2. This rule is limited to writings and recorded statements
III. Authentication

A. Introduction

1. Rule says: Authentication is when you prove something is what you claim it is (basically a conditional relevance problem)
B. See Tom’s Identification flowchart

· Example: Does e (contract signed by “Mr D”) increase the likelihood of x (Mr D signed the contract)? This is a conditional relevance problem because more info is needed

· 901(b)(1) – identifiable by eyewitness – with signature, saw the person

· 901(b)(4) – distinctive characteristics – unusual facts and names only the participants knew

· 901(b)(9) – describe process and prove it works – common for medical (ex: xrays)

· Voice identification

· Could testify that you met the person and talked with them if you want to authenticate the statement that you talked to them on the phone 

· 901(b)(5) – can link previous experience with voice with the evidence in issue

· 901(b)(6) – if no previous experience with the voice, if you called the number and the person identified themselves or business was discussed

· Document Sub-chart

· Newspaper/periodical 902(6) – will be allowed in, the other side can challenge the validity 

· Published by public authority 902(5) – easy to fake, but easy to check, so let in

· Negotiable paper 902(9) – includes negotiable instruments, like checks

· Public record 901(b)(7) – testimony that the record is kept in a public office

· Under seal, certified, notarized 902 (1-4,8,11) – includes business records

· Ancient documents 901(b)(8) – has to be in expected condition and expected place

· Signature – expert 901(b)(3), lay witness 901(b)(2), or jury can compare with known example 901(b)(3)

· Remember – list is not exhaustive!!

Rule 901   Requirement of Authentication or Identification (see rule bk for text)

· ACN says that mere assertion of person’s identity on the phone is not enough – need more than that

· It is enough to show that a particular number was called and that the phone company has assigned that number to particular person (can reasonably assume that the telephone listing is correct)

· Authorities are divided as to whether or not a person answering the phone and self-identifies is enough 

· ACN notes that this list is not intended to be exclusive, just as a guide 

· Further – just cause pass rules of authentication does not automatically mean that the evidence is admissible, still might face hearsay or other evidentiary probs

Rule 902   Self-authentication (see rule bk for text of rule)

· The following things don’t need to be authenticated to be admissible:

· Domestic public documents under seal

· Domestic public documents with authenticated signature of official

· Foreign public documents, certified by official

· Certified copies of public records

· Official publications

· Newspapers and periodicals

· Trade inscriptions

· Acknowledged documents

· Commercial paper

· Things presumed authentic under acts of Congress

· Certified domestic records of regularly conducted activity

· Certified foreign records of regularly conducted activity 

Rule 903. Subscribing Witness' Testimony Unnecessary 

The testimony of a subscribing witness is not necessary to authenticate a writing unless required by the laws of the jurisdiction whose laws govern the validity of the writing.

IV.  Categorial Rules of Exclusion

A. Remedial Measures
1. These are “categorical” rules – should not be admitted; no inquiry into relevance or prejudice is required 

2. Basic rational is that these are types of behavior that we don’t want to discourage

Rule 407. Subsequent Remedial Measures 

· Some states do not apply this rule to product liability cases, they let plaintiffs prove remedial measures and then get large damages

· Exception allows evidence if going to prove other factors (see examples in rule)

· The Rule allows people to stipulate to ownership/control or feasibility so as to avoid admissibility (if you stipulate to something it is not controverted) 

1. Rule says: you can’t prove that someone took remedial measures following an accident in order to prove she (or the product) was at fault.

2. Exception: You can prove that someone took remedial measures to prove: ownership or control (if controverted), feasibility of precautionary measures (if controverted), impeachment and other purpose besides culpability 

3. Rationale

a. Public Policy – want to encourage people to take precautions

b. Not relevant – just because you did something virtuous doesn’t mean you were bad before; not mean they were negligent (other reasons – contributory, accident)

4. What is included in “remedial measures”?

a. Safey devices? YES

b. Change in company rules? YES

c. Firing employees? YES, if case specific

d. Investigation? Alone – does not reduce accident likelihood, so even though policy would encourage it, not a remedial measure

5. Flaminio (ARP-25) – issue of whether or not info that Honda changed design of motorcycle after the accident should be admissible; also issue of whether or not to follow state or federal rule (is it substantive or procedural?)

a. Ct finds that these rules of evidence are procedural issues since they affect the jury and behavior in court; Posner seems to find that even if main reason for rule was substantive (public policy) if there is any procedural part then it is procedural ( federal rule applies 

i. A procedural judgment is one that is concerned with accuracy, expense of trial (both relevance and prejudice are procedural issues)

b. Ct found that feasibility of the design was not controverted by Honda – they were looking at the “net advantages” (what would make the most $)

6. Tuer v McDonald (507) – change in surgical procedure; tried to show that feasibility was controverted

a. Ct finds that Dr was just making a judgment call (uses 2nd definition from below) – feasibility was not controverted ( could not introduce remedial efforts  
7. When is something controverted?

a. Clearly not when there is a stipulation or an admission

b. Unclear if there is a refusal to stipulate (generally if you offer to stipulate to something, then it is uncontroverted)

c. If you don’t deny, but witness does, remedial measures can be used for impeachment 

8. Two possible definitions of feasibility 

a. Impossibility (narrow definition)  - ask if something is physically possible?

b. Judgment call (broader definition) – ask if something is practical or worthwhile?

B.  Settlements

Rule 408. Compromise and Offers to Compromise 

· Need to be disputing the validity or the amount for this rule to apply

1. Rule says:  Offers to settle claims or the settling of claims which were disputed as to either validity or amount (at the time of negotiation) are not admissible to prove that the claims were valid or invalid.  Anything you say or do in a compromise negotiation is also inadmissible.

2. Exception: you can’t make evidence inadmissible by presenting it during compromise negotiations (ie: can’t just bring in a box of documents).  However, if the evidence exists because of the negotiation it is excluded.  (can prove other things like bias, prejudice, rebutting assertion of delay, obstruction of criminal case)

3. Rationale:

a.  Relevance – might have a desire for peace (have nothing to do with blame)

b.  Public Policy – we want to encourage settlements

4. When are claims disputed as to validity or amount? (generally they are – that’s why you are in court)

a.   Ex: regarding the $100 I owe you, how about I give you $50 and we’ll forget it (no dispute as to validity or amount ( admissible)

b.   Compare with: look, I only owe you $50, so take it and leave me alone (this is disputed at least to amount (inadmissible) 

  C. Medical Expenses

Rule 409. Payment of Medical and Similar Expenses 

Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury. 

· ACN notes that this rule does not extend to conduct or statements not a part of the act of furnishing or offering or promising to pay (different from 408) 

· Communication is essential for settlement negotiations, so you need broad protection there – not as necessary here

1. Rule says:  Offers to pay medical expenses of an injury are not admissible to prove liability for the injury

2. Rationale:

a.   Relevance – consistent with human impulses

b.   Public Policy Rationale – we want to encourage assistance

        D. Pleas and plea bargaining

Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements 
· ACN notes that this rule is not limited to statements made by the defendant, also includes statements made by their attorney in the course of plea discussions

· Wants to promote unrestrained candor between parties in plea discussions 

· Rule is more general in that it relates to comments in “the course of plea discussions” – not limited to an actual plea but any offers for a plea that were made

1. Rule says:  The following are inadmissible against a person who made a plea or was involved in plea negotiations:

a.  A guilty plea later withdrawn

b.  Nolo plea

c.  Statements made when plea taken

d.  Statements made in the course of plea discussions with the attorney for the prosecution

2. Exceptions: (1) if part of plea or plea discussions are introduced by defendant, prosecution can introduce the rest if fairness requires; (2) prosecution for perjury or false statements

3. Rationale:

a.  Relevance – we don’t always make pleas because we are guilty

b.  Policy – want to encourage plea agreements

4. Statements to Law Enforcement? 

a.   General rule is that they are not barred by 410 because this rule deals with plea discussions with attorney, BUT 410 might bar the evidence if the defendant reasonably believes that she is negotiating a plea (ex: if law enforcement agent claims authority to bargain)

E.  Liability Insurance

Rule 411. Liability Insurance 

1. Rule says:  Liability insurance is not admissible to prove culpability

2. Exception:  Liability insurance is admissible if offered for another purpose like proof of agency, ownership, control or bias or prejudice of witness

3. Rationale: 

a.   Relevance – the theory for admissibility is that insurance makes you reckless – that is just silly

b.   Prejudice – evidence may “induce” juries to decide cases on improper grounds

V.  Hearsay

A.  Introduction – What is it?

Rule 602. Lack of Personal Knowledge 

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony.  This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses. 

· Problem of what is personal knowledge – witness must have perceived what they testified to 
· ACN notes that this rule does not limit hearsay testimony (those rules apply) – only means that person can’t testify to the subject matter of a hearsay statement (can testify that it was made)
· This rule is here because we want the most reliable sources of information possible 
1. Rule says: witnesses must have personal knowledge.  There must be evidence “sufficient to support a finding” of personal knowledge.  The witness can provide the foundation for her personal knowledge (ex: I know it because I saw it!)

2. How Witnesses Can be wrong: (Dangers of hearsay)

a. Perception (hard to really see what happened)

b. Memory (forget what happened)

c. Narration (some people are not very good at expressing themselves)

d. Sincerity (could be lying)

3. How the Trial Process protects witness’ accuracy

a. Oath – should reduce lying and increase sincerity

b. Cross-examination – can help problems of narration, memory and errors of perception

c. Demeanor – face the jury and the accused

4. Hearsay is a problem because declarant was not subject to the trial process when making the statement

a. Trial process can test whether the statement was made

b. Trial process can’t test the truth of the statement

B. The Rule and Definitions
Rule 801. Definitions 
The following definitions apply under this article: 

 (a) Statement.  A "statement" is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion. 

· ACN says that in determining if a statement is in fact an assertion, the burden is on the party claiming that the intention existed; ambiguous cases will be ruled against him and in favor of admissibility 

(b) Declarant.  A "declarant" is a person who makes a statement. 

(c) Hearsay.  "Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

· ACN says that there is less of a sincerity problem with nonverbal conduct – should look at the motivation and nature of the conduct

1. Rule says:  Hearsay is an out-of-court assertion offered to prove the truth of the matter asserted.  

a. Witness is the person giving the testimony (under oath)

b. Declarant is the person who the witness is quoting

c. Quoting yourself is hearsay (you are both the witness and the declarant)

i. This seems screwy since person is testifying – but look at it as the statement which should be subject to the trial process

C. Assertive v Non-assertive conduct

1. An assertion is an intended communication
2. Includes written and oral communication, also includes non verbal conduct if intended as an assertion (nodding, pointing)

3. Involuntary actions are not hearsay 

4. Voluntary actions – when examining whether or not sincerity might be a problem, consider whether or not the person would have behaved the same had no one been watching

a. Ex: Ship captain examined ship before embarked on it with family ( offered to prove that ship was in good shape to sail (He was not asserting anything – he would have done the same if no one was around)

5. Silence – not hearsay unless intended as an assertion

a. Cain v George (137) – motel owner testified that previous guests did not complain about heater to prove that heater in room was not defective

i. Ct found that they were not intending to communicate by not saying anything

ii. Rule: Silence is not hearsay unless intended as an assertion
6. Indirect hearsay (beliefs and actions based on hearsay)

a. This refers usually to people stating their birth date

b. Use 2 step process:

i. Personal Knowledge (do they have personal knowledge of their birth?)

ii. Hearsay (usually saw it on a birth certificate)

7. Machines and Animals don’t make statements (not hearsay)

8. How literal is the rule?

a. We often assert more than we actually say (it can still be hearsay even if you say more than intending)

b. Ex: Higgins ought to go to jail – could argue that she intended to communicate that Higgins robbed the bank and therefore should go to jail (even though the offer and assertion don’t exactly match) – look beyond the literal statement to the intended communication 

D.  Non-hearsay Uses

· The reason that all of these things are non-hearsay uses is that sincerity is not important – it still has some independent significance  

· These statements are not offered to prove the truth of the matter asserted, they are offered for some other reason

1. Impeachment by prior statements – hearsay is allowed to impeach a witness

a. To use a statement for impeachment – one is assuming that person who made the statement was not sincere

i. This is calling the witness’ credibility into question – not using it for substantive evidence 

2. Verbal Acts- when words have legal force/effect (ex: promises, guarantees)

a. The person may be trying to prove the truth of the matter asserted – but they are also trying to prove that the statement was made (there is some independent relevance of the evidence)

i. Both people are relying on something that was said – that it meant/asserted something

b. Ex: P testifies, “D handed me the ring and said, ‘this is a gift’” – offered to prove the ring was a gift 

c. P testifies “D wrote ‘if you are not happy, refund is available’” – offered to prove return triggers refund

3. Effect on Listener (or reader) – largest group of non-hearsay items

a. Offer evidence to prove that something was said, not that it was true

b. The fact that statement was made is often offered to explain what the hearer understood or how they acted

c. Sincerity is not an issue here because the probative value of the statement is that the listener heard them and relied on them

d. Ex: J testifies “B said, ‘I’m from the gas company’” – he showed him where the gas leak was – reasonable to rely on this statement and get close to the leak

4. Verbal Objects – (ex: fingerprint, distinctive characteristic, book of matches)

a. Words are used as a distinctive characteristic - you are relying on this distinctive characteristic – not that there is something being asserted

b. Need some independent evidence to link the object to the assertion being made (ex: matchbooks with restaurant name on it, need to know that restaurant carries matchbooks)

5. Borderland of the Doctrine

a. Using statements to prove matters inferred but maybe not asserted

b. Remember speaker implies, the listener infers 

c. Ex: what you didn’t say; commands or questions; unspoken thoughts (“I didn’t tell them anything about you”)

i. Again, the question is whether or not the speaker intended to communicate the thing being inferred 

d. Often asserting less than what is inferred; but if you are implying something (that is the same as making an assertion) then it is hearsay 

e. If you don’t imply something, but others still infer something ( non hearsay 

f. ACN says “verbal conduct which is assertive but offered as the basis for inferring something other than the matter asserted is excluded from the definition of hearsay” 

6. Proving Mental State – allowed if proving declarant’s state of mind

a. These are statements which may lead to inferences about relevant emotions, desires, knowledge 

b. Hard to determine if they are hearsay or not – are people asserting their emotions?

c. Proving emotions

i. Betts (178) – issue is whether or not daughter’s crying and statement about abusive husband is hearsay

ii. Court says NO – went to state of mind of child – could indicates type of relationship child had with husband or could just indicate fear 

d. Proving knowledge (ex: paper mache man)

i. Even if person making statement doesn’t believe that it is true – their knowledge of a specific detail is still proof of something (ex: the fact that she knew there was a paper mache man in the room shows that she was probably there- she had knowledge) – this is what makes it seem more like non-hearsay 

e. Statements may lead to inferences about relevant emotions, desires or knowledge

7. Statements with “performative aspects” (statements plus behavior)

a. These are statements that are “conduct in the sense that they do something independent of what they assert (speech plus)

i. Ex: pointing, mailing a letter

b. Party offering will claim they are offering for non-assertive part 

c. US v Singer (166) – Ct found that mailing a letter was not hearsay – used to prove that someone lived at particular address – relied on landlord’s behavior of mailing the letter to the address 

i. If the letter were submitted to assert the implied truth of its written contents – then it would be hearsay and inadmissible

ii. Ct says that insincerity is minimized

d. Behavior is more reliable than mere words (put your money where your mouth is, you can talk, the talk, but can you walk, the walk?)

8. Lying – possible explanations of why it isn’t hearsay:

a. If you know a statement is a lie and offer it – you are not offering it to prove the truth of the matter asserted (you don’t believe it) ( simple approach 

b. Lying to police is behavior like leading them astray

c. Lying to police is a verbal act since it is illegal

d. Ex: Wife lies to police about where husband is

i. Statement offered to prove that she attempted to deceive the police

ii. Matter asserted is that husband is in Denver – prosecutor not trying to prove that because doesn’t believe it – instead is trying to prove she is lying 

e. SCt has endorsed the simple approach from above BUT (#1)

i. The idea is that you are not offering something for the truth of the matter asserted

f. Bottom line: Tom still thinks lying is hearsay – but courts won’t treat it as such

i. If the person is really being sincere (they really believed that person was in Denver) then it would be hearsay 

VI.  Hearsay Exceptions

A.  Declarant Testifying

· This rule covers situations when:

· Declarant testifies at the trial/hearing AND

· Is subject to c-x AND

· Fits into one of three categories (prior inconsistent, prior consistent, ID)

· 2 Reasons for these exceptions

· Reliability: some statements are probably true

· Necessity: this is the best evidence available 

Rule 801. Definitions 
The following definitions apply under this article: 
(d) Statements which are not hearsay.  A statement is not hearsay if-- 
(1) Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person;  or 

1. Prior Inconsistent Statements – 801(d)(1)(a)

a. Rule says: declarant testifies and is subject to c-x concerning statement (801d1) Prior inconsistent statement – a statement that is inconsistent with trial testimony and was given under oath at a proceeding (801d1A)

i. Means that person takes the stand and says something and you want to show that he said something different at a previous hearing (it is admissible for impeachment, but this allows you to offer for substantive proof)

ii. CA – rule allows any prior inconsistent statement (no requirement that they were under oath) – broader than FRE which has oath requirement

b. Rationale: these hearsay statements are reliable

i. They were already subject to testing by the adversarial process (they were made under oath and can be c-x with regard to those statements, demeanor can be observed in current trial)

ii. The statements were also closer in time to the events (increases reliability)

c. Statements must be made under oath

i. Increases likelihood that statements were true

ii. Congress also said that it increases the likelihood that the statements were made (but this is not a hearsay danger cause can now be c-x about it)

d. Applying 801(d)(1)(A) – The Steps:

i. Did the declarant testify at this hearing?

ii. Was the prior statement inconsistent with current testimony?

a. ACN says that the inconsistency does not have to be literal, can be evasive, silence or change in memory

b. What about forgetfulness?

i. Recent case law suggests that the declarant is subject to c-x as long as she willingly answers questions on c-x

ii. CA Rule: forgetfulness has to be feigned
c. Problem if complete lack of memory claimed – then declarant is not subject to c-x

iii. Was the prior statement under oath in a proceeding?

a. State v Smith (187) – issue of what is a “proceeding”?

i. Woman had given a sworn statement at police station

ii. Ct finds that this qualifies under rule cause she was under oath, closer to time of event, written in her own words, signed by a notary ( proceeding (ct said there was an “indicia of reliability” here)

iv. Is the declarant subject to c-x concerning the statement?

a. Basically ask if the person is present and are they willing to answering questions (see problems above about memory loss and forgetfulness) 

2. Prior Consistent Statements – 801(d)(1)(b)
a. Rule says:  statement consistent with trial testimony and rebuts (implied or express) charges of fabrication, improper influence or motive

b. Steps in Applying the Rule:

i. Did the declarant testify?

ii. Was there an implied or express charge of fabrication, improper influence or motive?

a. The idea of fabrication is focused on sincerity – not perception or memory

i. Ex of questions which have an implied charge of fabrication: 

1. You are the brother of the (, aren’t you?

2. Didn’t you speak to (’s attny this am?

iii. Prior inconsistent statement has to “rebut the charge”

a. Must be made before the supposed influence or motive comes into play

b. Tome v US (199) – Out of court consistent statements made after the alleged improper influence are NOT admissible

i. Ct says that post-motive statements may retain some probative force – are not admissible for truth of the matter, but might be for rehabilitation 
iv. Is the declarant subject to c-x concerning the statement?

**See Tom’s Flowchart 

3. Prior Statements of Identification - 801(d)(1)(c)
a. Steps in applying 801(d)(1)(C)

i. Did declarant testify?

ii. Is the statement identification of a person after perceiving the person?

iii. Is the declarant subject to c-x concerning the statement?

b. Rationale:

i. We allow out of court identifications because they are closer in time to the event

ii. Also – an ID in the courtroom is more prejudicial to the defendant

c. Questions/Concerns

i. Can the statement be admitted through a witness other than declarant? (ex: officer heard W identify B as the one who robbed the store and will testify to that) – YES, but declarant would also need to testify and be subject to c-x

ii. Does the ID have to be made immediately or shortly after perceiving the person?  NO – could have made out of court statement at any time

iii. Is it necessary that the declarant saw the person identified? NO – only “perceived” him (recognizing voice is OK)

iv. Is the ID still admissible if the declarant changes her story at trial? YES (as substantive evidence)

B.  Party Opponent/Admissions Doctrine

FRE 801(d)(2) Admission by party-opponent
· This rule covers these situations: (declarant’s availability does not matter)

· The statement is made and offered against a party AND

· The statement falls within one of the 5 categories (party’s own statement, adoptive, admission, speaking agent, agent/employee, co-conspirator).  

1. Individual Admissions – 801(d)(2)(a) – very liberal rule
a. Rule says:  offered against party and party said it

b. Rationale: consistent with philosophy of the adversarial system; you are responsible for your own statements; c-x is available to repair any damage done by admission  

c. ACN: the statement doesn’t have to be against interest in order to be admissible; it could be an unfounded opinion (totally speculative); only has to be relevant to “representative affairs” 

i. The ACN supports a liberal view of allowing in admissions 

d. Self-serving, conclusory statements without firsthand knowledge are OK because of respect for the adversary process – person can take the stand and explain  

e. What about the impaired declarant?

i. The only limits are if the declarant is “incapacitated” from making a rational admission (ie: insanity; being drunk or semi-conscious is not enough)

f. Example: body shop owner (absent at time of fire) admits that his employee started the fire

i. Owner makes statement that implicates employee – could make lack of personal knowledge objection

ii. BUT statement is admissible cause it was made by the party and offered against the party 

2. Adoptive Admission – 801(d)(2)(b)
a. Rule says:  offered against party and the party adopted it (Ex: asking the defendant, “Did you rob the bank?” and he says “yes”) 

b. Silence can be an adoptive admission if it is in line with probable human behavior (ACN)

i. Context is important in deciding if silence should be allowed 

c. ACN says that the idea is if you wanted to protest to the statement or disagree you would say something – if not then you essentially adopt the statement 

d. ACN notes that there can be some probs relating this to criminal trials (have a right to remain silent)

e. With regards to police questioning – state cannot use silence to prove guilty ( violates 5th amend; state can use silence to impeach

i. Doyle v Ohio – post-arrest silence not allowed to be used for impeachment

ii. Jenkins v Anderson – pre-arrest silence allowed for impeachment

iii. Fletcher v Weir – post-arrest, pre-Miranda silence allowed for impeachment

3. Speaking Agents – 801(d)(2)(c)
a. Rule says: offered against party and statement by person authorized to speak for party

i. This relates to someone who is authorized to say things on one’s behalf

ii. ACN says that this includes a parties books or records

iii. Ex: lawyers, press secretaries, brokers (different than hiring someone to do something on your behalf)

4. Agent/Employee – 801(d)(2)(d)
a. Rule says: offered against party and is a statement by employee, made while they are employed, concerning the matter within the scope of employment

b. ACN says the key is whether or not one was an agent acting in the scope of his employment

c. Historically, has not included government employees, but changed lately 

d. Mahlandt (243) – Ct found that Poos was acting within scope of his employment when he was caring for Sophie the wolf; therefore statements were admissible against Canid Center
i. Also found that minutes in a board meeting were admissible against Canid under speaking agents exception above (board of directors are a speaking agent for a company)

ii. What is kind of screwy about this opinion is that neither Poos nor the Board had any personal knowledge about whether Sophie bit Daniel 

5. Co-Conspirator Statements – 801(d)(2)(e)
a. Rule says:  Declarant and party conspired; the statement was made during conspiracy and statement was made to further the conspiracy 

b. Conspiracy is: an agreement to commit a crime 

c. ACN amendment codifies the holding of Bourjaily in 3 ways:

i. Court may consider the contents of a coconspirator’s statements in determining the existence of the conspiracy; these preliminary questions must be established by a preponderance of the evidence

ii. Contents of the declarant’s statements alone are not sufficient to establish conspiracy 

iii. Parts (c) and (d) of this rule should be treated the same in terms of preliminary questions of admissibility 

d. Available in both civil and criminal cases

e. Deciding if the conspiracy existed

i. Judge decides whether or not evidence is admitted to prove a conspiracy – have to show that the people are in fact conspirators (whether or not preponderance of evidence supports the existence of a conspiracy)

ii. Bootstrapping – can the perquisite that a conspiracy existed be proven by the statement itself?

1. Bourjaily (252) says it is OK to consider the statement itself in deciding whether or not a conspiracy existed; judge not limited to admissible evidence (FRE 104) 

2. What if this is the only evidence of conspiracy? - Bourjaily doesn’t decide this issue, BUT….

iii. Under the text of the rule -the statement itself is not sufficient to prove the conspiracy – can be considered but there must be other evidence (this idea relates to all the exceptions under 801d2)

f. Factors to satisfy the rule

i. “During conspiracy” 

1. Arrest is one factor that ends the conspiracy (statement made after an arrest is not allowed under this exception)

ii. “Furtherance of conspiracy”

1. Any statements that are continuing the crime occur

g. Multiple Defendants and Bruton (224) – Ct finds that when defendants are tried together??

i. This case involves strategic issue of trying people jointly or separately (B and E tried together, E did not take the stand, E confession admitted against him, but jury is told to disregard it regarding B)

1. Judge found that this co-conspirator statement did not fit exception (post-arrest)

2. Case held that it would violate B’s confrontation rights to admit the confession against B (he has the right to c-x E)

ii. Post-Bruton issues:

1. Prosecutors can avoid this by holding separate trials for the defendants OR redact confessions (exclude the name)

2. Does not apply to civil cases – no confrontation clause right at stake

C. Multiple Hearsay

Rule 805. Hearsay Within Hearsay 

1. Rule says:  multiple hearsay is OK if each layer fits within an exception

2. Multiple hearsay exists when one declarant quotes another person

a. Witness testifies that Declarant 1 said that Declarant 2 said the matter asserted

3. Can apply to written documents (written document can be declarant 1 asserting something about declarant 2)

4. Remember – each layer can use a different exception

5. Ex: J testifies, “W said, ‘D told me ‘A killed B’”” (Declarants are W and D)

6. Can have an indirect hearsay problem if have a statement like: “I was told that…” – you don’t know the source 

D.  Unrestricted Exceptions

Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial 

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:  

· Rule says: for exceptions under 803 it doesn’t matter if the declarant is available or not

· Rationale:  reliability – c-x isn’t needed to test the accuracy of these statements, these statements possess trustworthiness that is sufficient 

1. Present Sense Impressions - 803(1)
a. Rule says: the declarant described or explained an event while perceiving the event or immediately after the event (Key is TIME)

b. Rationale:  these statements are inherently reliable/trustworthy; dangers of falsehood are reduced

c. ACN notes:

i. A small time lapse is allowed (in comparison to excited utterance which must occur while being excited)

ii. Declarant doesn’t need to be a participant in the event, can still describe something spontaneously 

d. Hearsay dangers? 

i. ACN says insincerity danger reduced because unlikely to be time to form conscious intent to lie

ii. Risks of memory problem are reduced

iii. Risks of misperception are the same

iv. Risks of false narration are the same 

e. Nuttall (267) – Ct found that statement overheard by woman while her husband was talking on phone is admissible under this exception

i. Ct points to the time element – she was hearing him as he was making the statements ( problems of memory and misrepresentation are reduced

2. Excited utterances - 803(2)
a. Rule says: while excited by a startling event, the declarant made a statement relating to that event

b. Rationale: helps sincerity but the other factors are only helped if the situation is not too startling; as it gets more startling – perception and narration might be harmed

c. ACN notes:

i. You don’t have to be a participant in the event – can still be startled 

ii. Time lapse is limited by duration of excitement 

iii. Only needs to relate the startling event (broad subject matter)

d. Iron Shell (271) – Ct allows statement of child who was assaulted to a police officer one hour after the assault

i. Factors that made this case tough:

1. Time lapse – court says 1 hour is not too long

2. Mental condition of declarant – she was no longer hysterical, just scared

3. Spontaneity of statement – in response to a question, but only one

ii. Factors that made the case easy:

1. Nature of event was clearly startling

2. Age of declarant – she was young, more excitable 

3. Subject of statement – directly related to startling event 

e. Comparing the exceptions:

Present Sense




Excited Utterance
Type of event

any event




stressful event

Topic of Statement
describe/explain event


relate to the event

Statement Made
while/immediately after event
 
while excited by event 

f. Bootstrapping – ACN does not restrict use of statement to prove that event occurred (ex: “he attacked me”) 

i. Judge can consider it as a preliminary ruling (remember under 104 – can consider any evidence regardless of admissibility) 

g. ACN notes that this exception has been criticized on ground that excitement often impairs accuracy

3. State of Mind - 803(3)
a. Rule says:  state of mind (what the declarant currently thought, wanted, intended or felt).  You can’t prove that the declarant believed some fact in order to prove that the fact was true, unless the fact concerns the declarant’s will.

b. Rationale: helps with perception and memory but does not help sincerity since you can still lie about how you feel

c. When is state of mind relevant?

i. Extortion – out of court statements about being in fear of another admissible

ii. Loss of business good will – out of court statements by complaining customers

iii. Rebutting self-defense – victim’s out of court statements expressing fear 

d. Remember Betts (child cried – intended to show that step-dad was dangerous)

i. Would be admissible under this exception because shows her state of mind or what she is implying – not admissible to prove that killing actually occurred 

e. Hillmon (286) – this case is still good law (under ACN)

i. Ct admitted letters that were circumstantial evidence of decedent’s intended trip; ct found that they were the best available proof of his intention to go 

ii. This decision is screwy cause it confuses intention with state of mind

iii. Courts do not use Hillmon to allow for statement to be introduced to prove actions of third person (ie: can prove that Hillmon went somewhere, but not that Walters was there)

f. Intention v Memory

i. Declarant: “I expect to leave Wichita” – OK under 803(3) as evidence of intent going to prove the doing of the act

ii. Declarant: “I just left Wichita” – NOT OK under 803(3) as evidence of memory going to prove the doing of the act remembered 

iii. Another example: “I saw J shoot B” ( memory and NOT admissible; “I will shoot B” ( intention and admissible 

4. Medical diagnosis and treatment - 803(4)
a. Rule says:  Statements made in order to obtain medical diagnosis or treatment, including medical history, past or present symptoms, and the case of symptoms if that was relevant for diagnosis or treatment

i. Note – statement does not have to be made to a doctor (ACN says it could include hospital attendants, ambulance drivers and even family members)

b. Rationale:  sincerity is reduced (being motivated to get medical treatment would motivate someone to tell the truth to a medical person)

c. Limitation on the rule – when talking about the cause of the pain - must be related to the diagnosis or treatment (ex: in child abuse case – name of attacker might be relevant cause might dictate treatment like removing child from the home)

d. ACN says this exception does not allow statements made to a physician only for purposes of them testifying  (in line with 703 on expert testimony, that evidence that expert relied on is not always admissible)

e. Exited Utterance v Medical Diagnosis

i. Excited utterances requires statement while excited by event, medical diagnosis says the statement can be made anytime

ii. Spontaneity is important factor for excited utterance, not for medical diagnosis

iii. Motive for speaking not important for excited utterance, needs to be for diagnosis or treatment for medical diagnosis exception 

E.  Documents

1. Present Recollection Refreshed
a. If a witness doesn’t remember some fact, an attorney can show her anything that might refresh her recollection

i. Could be an odor, a song….anything!

ii. If the item used to refresh recollection is a writing ( 612

iii. Whatever is shown to the witness is not evidence – court must protect it against prejudicing the jury 

2. Writing used to refresh memory - 612

a. Rule says:  if a witness uses a writing to refresh their recollection, opponent can inspect it, c-x it and admit into evidence those portions related to the testimony.  

i. This rule applies is the witness uses the writing while testifying, if the witness used the writing before testifying 612 only applies if the court find the “interests of justice” make it necessary.  

b. Rationale: (ACN) to promote the search of credibility and memory
3. Recorded Recollection - 803(5)
a. Rule says:  (1) witness can’t remember enough to testify “fully and accurately”, but (2) she made or adopted a record, (3) while the matter was fresh in her memory, (4) which correctly reflected her knowledge.  The jury only hears the recorded recollection, but can take it into the jury room if the opponent offers it into evidence.

b. ACN notes:

i. Guarantees of trustworthiness inherent in record made while events are fresh in mind 

ii. Establishing the requirements of the rule are left to the court to do on a case-by-case basis 

c. Rule does not require that first try to refresh the recollection of the witness 

d. Witness does not have to have full and complete memory failure

e. Ohio v Scott (311) – Victim changed story from written statement he had given earlier; prosecutor laid foundation to use this exception

f. Prior record does not have to be written (could have read something); no time limit regarding the matter being fresh in memory

4. Business Records (AMENDED) – 803(6)
a. Rule says:  (1) Record made in course of a business or regularly conducted activity? (2) Regular practice to make the record? (3) Source knowledgeable? (4) Record made near the time of the event? (5) Lack of trustworthiness?

iv. Person seeking to admit the evidence must prove the first 4 factors; the person seeking to oppose it must prove lack of trustworthiness (last factor)

v. The term “business” includes almost anything (even not for profit)

vi. Source knowledgeable – the person who actually made the record does not have to have personal knowledgeable (can be through a “chain of information” but each person must have personal knowledge or act in the course of regular business, the chain is broken)

b. Problem – seems to violate multiple hearsay rule

c. Outside Sources – Petrocelli (320)
i. Ct rejects admissibility of medical report written by outside doctor – not clear if the source was the patient or the doctor himself; could have motivation or trustworthiness problems

ii. Need to rely on a business source – not just the patient

d. Incident Reports – Norcon (326)
i. When looking at reports of people in a business, need to look at the responsibility of each of the employee’s to see if what they reported was within the scope of their employment

ii. The solution to this situation is to get in layers of statements under agent/employee exception (just need to show that it was within scope of employment and offered against party)

e. Business records v agent/employee

i. Agent/employee exception has a more liberal standard of admissibility – just need to be acting within the scope of employment; business records requires more – have to show it is a normal practice to make the record 

f. ACN says that in determining trustworthiness, courts have looked at motivation of the person making the report/record 

g. Amendment makes it possible to show foundation of a document with certification (instead of having to produce foundation witnesses)

h. Anticipation of Litigation 

i. Ct in Palmer suggests that accident reports prepared in “anticipation of litigation” are not trustworthy as business records

ii. Lewis is distinguished on 2 grounds – sources of information were not personally involved in the accident; report was not solely for litigation – but required by law 

5. Absence of Entry - 803(7)
a. Rule says:  proving that something isn’t in the business records and therefore didn’t happen/isn’t true

iii. Ex: in order to prove that they never did a safety check up – show that there isn’t one listed in the files  

b. ACN says that if record would normally be kept and isn’t ( satisfactory evidence of its nonexistence

c. ACN also says that this might not even be hearsay – it is really silence and arguably non-assertive 

6. Public Records - 803(8)
a. Rule says:(A) activities of public agencies; (B) observations of public officials if duty to observe and duty to report, except law enforcement’s observations in criminal cases or (C) factual findings made by public official in legally authorized investigation.  Not admissible against the defendant in a criminal case.  803(8) doesn’t apply if lacks trustworthiness.

b. Rationale: public official will perform his duty properly and will not likely remember details without the aid of the record 

c. Elcona Homes (334) – car accident occurred, police report was written; court examined whether or not it was admissible as a public record; parts to the report:

i. Measurements and descriptions – fit under (B) – observations of a public official who has that duty (remember – in a criminal case ( not admissible)

ii. Conclusion that P ran the light – fits under (C) as a factual finding – look to see if under his authority; could argue lack of trustworthiness – court lists factors to determine this: (ACN lists these as factors to consider also)

1. Timeliness

2. Skill and experience of official

3. Whether a hearing was held

4. Motivational problems

d. Special rules regarding criminal cases (only can be used in civil cases or against the government in criminal cases)

i. 803(8)(B) – doesn’t allow law enforcement observations in criminal cases

1. Oates (342) – says law enforcement officials includes any officer or employee of governmental agency which has law enforcement responsibility 

ii. 803(8)(C) – doesn’t allow factual findings by any official to be used against defendant

7. Vital Statistics -803(9)
a. Rule says:  Records of births, marriages and deaths legally required to be submitted to public offices.

8. Absence of Public Record - 803(10)
a. Rule says:  proving that something isn’t in a public record and therefore didn’t happen/isn’t true.
b. This rule applies to public records exception and vital statistics exception 
9. Learned treatises - 803(18)
a. Rule says:  published work is admissible, if an expert witness either relied on the work on direct examination or was asked about the work on c-x, as long as the witness, another expert, or judicial notice establishes the work as a “reliable authority”.  The jury only hears the work, and cannot take into the jury room.

i. This exception is so the jury can’t over rely on the book (like recorded recollections)

10. Other Minor Exceptions 
a. FRE 803(16) – Statements in ancient documents: statements which are in documents that have existed for 20 years or more

b. FRE 803(19) – Reputation concerning personal or family history: reputation among members of a person’s family or among a person’s associates concerning person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood

F.  Declarant Unavailable

Rule 804. Hearsay Exceptions; Declarant Unavailable  

1. Declarant unavailable - 804(a) – Definition of unavailability 
a. Rule says: requires unavailability of the testimony (see below)

b. Rationale:  hearsay dangers need to be tested, but if they can’t be, the statements have sufficient reliability to come in (preference for having evidence admitted over keeping it out)

c. Definition of unavailability (5 situations satisfy unavailability)

i. Privilege

ii. Refusal (even when ordered by the court)

iii. Forgot

iv. Gone because sick or dead

v. Gone and you can’t get him to court 

1. For prior testimony exception (804b1) need to try to get the person to court

2. For other exceptions need to try to depose them or get them to court

d. Lack of memory?

i. Individual has to take the stand and claim to forget

ii. Are you subject to cross if you forget?

1. Just have to be willing to answer questions to be subject to cross

2. Former testimony - 804(b)(1) 
a. Rule says:  former testimony (including a deposition), if the opponent (in civil action: opponent or predecessor in interest) had “opportunity and similar motive to develop the testimony

b. Rationale: former testimony offers everything but demeanor and was tested by the trial process

c. What is a predecessor in interest?

i. Broad interpretation: someone making the same factual claim

ii. Narrow interpretation: someone with common property interest (ex: lessor/lessee, joint tenants)

iii. Factors to look at: similarity of issues, similarity of stakes, similarity of parties (these make up similar motive)

d. Lloyd v American Export (364) – Ct found that the broad interpretation applied; the Coast Guard and Alvarez had a sufficient “community of interest” – therefore Coast Guard was Alvarez’s predecessor in interest and evidence was admitted

i. This case essentially folds the requirement by only making an issue whether or not there was a party with a “similar motive”

ii. This case means that a person with a “like motive to develop the same testimony about the same material facts…” is enough to satisfy the predecessor in interest requirement (makes the requirement virtually disappear) 

iii. Means that there can be a different party in the current proceeding, as long as they have a similar motive to c-x party as someone in previous hearing 

3. Dying Declarations – 804(b)(2) – Statement made under belief of impending death 

a. Rule says:  1) civil action or homicide? 2) declarant believe her death was imminent? 3) does the statement concern the cause or circumstance of anticipated death?

i. Note – the declarant did not have to die, just believe that death is actually imminent (subjective standard used)

ii. You must be pretty certain that death is near (Cardoza says “settled hopeless expectation that death is near at hand”)

b. Rationale: you would not lie under these circumstances

4. Statements Against Interest – 804(b)(3)
a. Rule says:  statement that at the time made, put declarant at risk of: loosing money or property interest, civil or criminal liability or loosing legal claim.  Must corroborate the trustworthiness when a criminal defendant offers statements that someone else admitted committing the crime.

b. Rationale:  a person would not say something inculpatory unless it were true

i. Assuming sincerity, but other dangers are still present

c. The context of the statement is important – it could be against interest in one situation and in favor of interest in another

d. Williamson v US (381) – defend is charged with possession of drugs – talks to police about the fact that he has the drugs but his friend was importing them; ct examines which of these are “statements” under the rule and which can be admissible

i. Ct endorses a narrow view of a “statement” – only includes those elements that are individually self-inculpatory; dissent would argue that a broader view is vetter – one that includes collateral words and statements 

ii. Ct finds that cannot say that collateral statements are true just because they are made in close proximity to a self-inculpatory statement

iii. Self-inculpatory statements are reliable – that does not mean that the collateral statements automatically are 

iv. Problem with this holding:  defendant’s statements might not have been so reliable – they were probably meant to minimize his situation (he wanted to make a deal with the cops)

e. Exception – must corroborate trustworthiness in criminal matter – how do you do this? (this is to avoid fabrication) 

i. Use other evidence of the statements (others testify that the person confessed)

ii. Evidence that declarant is trustworthy

iii. Evidence that statement was made

iv. Evidence that the witness is trustworthy ** (this is key)

5. Personal or Family History – 804(b)(4)
a. Rule says:  can make a statement about own personal or family history even if couldn’t acquire personal knowledge, and can make a similar statement about family members.

b. Rationale:  They are reliable because they are usually made before any controversy has arisen

6. Forfeiture by wrongdoing – 804(b)(6)
a. Rule says:  1) offered against a party 2) declarant is unavailable because of something bad that the party did or knew about and agreed to 

i. Note – the intent of the wrongdoer had to be the result of keeping a person from testifying

b. The wrongdoing does not have to be criminal (ACN)

c. Must use preponderance of evidence standard of proof

G.  The Catchall/Residual Exception

Rule 807. Residual Exception 
2. Rule says:  1) the statement must have “equivalent circumstantial guarantees of trustworthiness” as the other exceptions 2) the statement is the best the proponent can reasonably obtain 3) notice is required (have to tell other party that will use this exception)

a. ACN notes that this rule allows for growth and development within the law

3. Weaver (407)– ( charged in death of baby in her care; convicted and moved for a new trial based on “new evidence”
a. Evidence at issue are statements that mother said several weeks after the accident, that the baby had hit her head (which could have been the cause of death)
b. None of the other exceptions work:
i. Prior inconsistent? NO – not under oath at a prior proceeding
ii. Against interest? NO – not unavailable;  not clear if against interest – would need to recognize that she was saying something bad at the time of the statement 

iii. Present Sense/excited utterance? NO – too remote, not excited

iv. Medical treatment? NO – talking to her friends

4. Grand Jury witnesses (416)

a. Witness testified before a grand jury against defendant and then becomes uncooperative at trial (doesn’t fit any traditional exceptions because no c-x in grand jury and not available now)

b. This is an area of the law that might fall under this exception

H. Hearsay and the Constitution

1. Confrontation Clause = in all criminal prosecutions, the accused shall enjoy the right….to be confronted with the witnesses against him (remember only applies to criminal cases)

a. “Confronted” means – the right to c-x; also may include eye to eye contact (an issue in cases with children – whether or not a screen is OK)

b. “Witness” defined: (2 possible definitions)

i. Broad/pro-defense: includes the person speaking on the stand including anyone being quoted (witness and declarants)

1. This definition would call into question any exception that doesn’t require production of declarant ( make 803 unconstitutional 

ii. Narrow/pro-prosecution:  prosecution can put everything on paper and thus have no witnesses

iii. Ct has never defined this term (not chosen a particular definition) – but it must fall somewhere in between 

2. Cases dealing with Confrontation Clause and Hearsay

a. California v Green (429) – Ct allowed two kinds of statements:

i. Those subject to prior c-x because they were made in proceedings where defendant had a lawyer who tested them

ii. Those subject to later c-x because declarant testified at trial and was questioned (even though he said he did not remember)

b. US v Owens (434) – addresses second arg from Green about witness claiming to not remember – but ct still finding that available for c-x ( no CC violation

i. Ct finds that since he is willing to answer questions (even though he doesn’t remember) still enough to allow c-x ( no CC violation 

c. Rule: (Green and Owens) – as long as defendant had opportunity to c-x declarant either at prior hearing or at current hearing, CC is not violated

d. Ohio v Roberts (435) – applying the rule to declarants who do not testify

i. Prosecutor wants to use testimony witness who testified at prior hearing and has now disappeared: (SEE FLOW CHART) – 2 prong test:

1. First ask if declarant is present to be c-x? (remember, this simply means that they are available to be spoken to – even if they refuse or claim they can’t remember, this is enough to fill the c-x requirement) 

2. Then statement is only admissible if it is “reliable” 

a. Reliability can be inferred if evidence falls within firmly rooted hearsay exception

b. OR show particular guarantees of trustworthiness (cannot rely on corroborating evidence – just the particular statement itself) 

ii. Note – showing of unavailability is not always a requirement if utility of c-x would be remote (footnote – 437) – this allows the 803 rule to be OK (or else would be unconstit)

e. Inadi (440) – relied on footnote from Roberts and found that co-conspirator statements have no utility for c-x and therefore do not violate CC

f. White (440) – excited utterance, medical diagnosis also OK – low utility of c-x for these statements 

g. NEW STEP:  Is the testimony as probative as hearsay? If so, then ask about unavailability (SEE FLOW CHART)
i. If the utility of trial confrontation is remote (if the live testimony from the person is not so helpful) then you can go straight to reliability issue (don’t have to worry about unavailability cause doesn’t matter) 

h. Lilly - says that if you apply hearsay exception in an unorthodox manner, need to make an inquiry into particularized guarantee of trustworthiness

i. When is live testimony as probative as hearsay? (if so, you have an availability problem)

i. Definitely when hearsay is prior testimony (Roberts)
ii. Maybe when the residual exception is used

iii. NOT when co-conspirator statement, excited utterance, medical diagnosis 

j. Which exceptions are firmly rooted?

i. Firmly rooted exceptions include: excited utterance, medical diagnosis, co-conspirator, dying declaration, prior testimony, business and public records

ii. Not firmly rooted: residual exception (too new) third-party confessions (against interest)

iii. Maybe: everything else

VII.  Character Evidence

A. Introduction

1. Different Possible Types of Character evidence

a. Character to prove conduct = Is D the kind of person who does things like X?

b. Other acts to prove character to prove conduct = Has D done things like X before?

2. Why character evidence is prejudicial

a. Jury may want to punish someone just cause they are “bad” 

b. Might overemphasize the character evidence and give it too much weight
Rule 404. Character Evidence Not Admissible To Prove Conduct;  Exceptions;  Other Crimes 

B. Character Evidence (FRE 404(a))

1. Rule says: You can’t prove character in order to prove someone acted in conformity with their character. 

· Note – this means you can’t do the first type of possible character evidence listed above

2. Exceptions: In criminal cases, the defendant can offer her pertinent character traits, and the prosecution can rebut the same.  The defendant can offer the pertinent character traits of the victim and the prosecutor can rebut with traits of the victim or with traits of the defendant (new!)  In murder cases, the prosecution can prove the victim was peaceful to rebut self-defense.  

· Note – this exception for murder cases allows character evidence in response to any evidence of self-defense (direct evidence) not just in response to character evidence

· We allow defendants to control when to bring up character evidence – we give them more rights than the prosecutor (due process issue – their liberty, rights are at stake)

· Rule says that must be a “pertinent” character trait – What is it? (ex: ( charged with possession of heroine)

· Truthfulness – probably not pertinent

· General good character – not pertinent

· General law-abiding nature – court will usually allow, may be relevant to whether broke this law

3. ACN Comments

a. Character questions may arise in 2 different ways:

i. Character may itself be an element of the crime, claim or a defense (“character in issue”) (ex: chastity of the victim) – these are very rare 

ii. Character evidence can be used for suggesting an inference that the person acted on the occasion in question consistently with his character (“circumstantial”) (ex: dishonesty to prove that someone was a thief) ( this type of evidence is what is restricted by the Rules

b. Rationale: mostly imbedded in history (especially in criminal cases)

c. Some argue that character evidence should be allowed for civil cases ( problems because it has little probative value and distracts the fact finder from the main question of what really happened (instead allows them to reward the good person and punish the bad)

d. Amended part of (a) allows the prosecution to attack the character of the accused, when she has opened the door and has attacked the character of the victim; this was changed so that the accused could not remain shielded while attacking the character of the victim

i. The amendment is “designed to permit a more balanced presentation of character evidence…”

ii. This amend only covers proof of character by way of reputation or opinion

iii. Does not permit proof of the accused’s character when the accused attacks the victim’s character as a witness under 608 or 609

B.  How to Prove Character (FRE 405)
Rule 405. Methods of Proving Character  

· ACN notes that this rule deals only with methods of proving character, not with the admissibility (that is FRE 404)

1. Rule says: If character evidence is admissible, can prove by reputation or opinion.  C-x can ask character witnesses about specific instances of conduct.  If character is an essential element of claim or defense, can prove by reputation, opinion or specific instances of conduct.  

a. Note: if character evidence is admissible but not essential the only form of proof not allowed is specific instances of conduct.  

i. This limit on specific instances of conduct is because it is highly prejudicial (evidence of past bad acts) and less efficient (would have to go through and prove each past act) – reputation is more efficient and less prejudicial 

2. When is character an essential element of a claim or defense?

a. Hard to find a situation in a criminal case (ex: hard to prove that someone has the character of a thief – the crime is not about the bad character, it is about whether or not someone stole something at that particular time)

b. Some civil cases: defamation, negligent entrustment, child custody – in these cases the particular character of the person would be an issue 

3. Proving Character Evidence (breaking down the rule)

a. Reputation – if evidence is admissible

b. Opinion – if evidence is admissible

c. Other acts – if character is essential element; allowed on c-x re character 

4. When you ask about something (act) on c-x but can’t offer independent evidence, it is called a bar on extrinsic proof (have to “take the answer”) 

C.  Character Evidence – what’s inadmissible – prior bad acts (FRE 404(b))

1. Rule says:  other acts to prove character to prove conduct are inadmissible.  You can introduce other acts to prove MIMIKCOP to prove conduct.

a. Motive = prior act provides reason why D committed the charged crime, explains why someone committed the crime (ex: tax evasion charge; prior act is that ( was dealing in drugs ( reason why no records were kept)

b. Intent = prior act proves current intent (ex: charge with possession with intent to sell; prior bad act is that ( sold drugs before)

c. Mistake/accident = prior act rebuts a claim of mistake or accident (ex: charge of child abuse; child suffered unusual number of previous injuries – together they indicate some type of abuse)

d. Identity = prior act proves modus operandi also used in charged crime (ex: prior robberies committed with same disguise)

e. Knowledge = prior act shows knowledge necessary for charged crime (ex: charge is sale of drugs; ( claimed lack of knowledge of drugs and could show that he had other drug offenses – knew what the drugs looked like)

f. Common plan or scheme = prior act suggests an overall grand design or logical step (ex: sexual abuse charge; prior act is sexual abuse of victim’s older sister)

g. Opportunity = prior act shows specialized ability necessary for charged crime (similar to knowledge) (ex: charge is robbery of a safe; prior act is had stolen money from the same safe before)

h. Preparation = prior act was in preparation of charged crime (ex: robbery; prior act was that you stole the car that was used in the robbery)

2. Remember – these exceptions still have to be weighed against the prejudicial impact of bringing up these past acts (FRE 403)

a. One issue is whether or not the ( actually contests MIMIKCOP – then it becomes more probative – to combat their contention

b. Can MIMIKCOP by inferred from the alleged action itself? – 

i. If you are trying to introduce something and claiming that it proves intent and evidence itself already proves intent – then not admissible 

ii. Ex: introduce that a bank was robbed and try and argue that it is being introduced for intent – not admissible (clearly you can’t have an unintentional bank robbery)

3. Notice requirement: has been added to the last section of part (b) – prosecution has to provide notice in advance of trial or during trial of the general nature of any such evidence it intends to introduce at trial

a. ACN says that this is intended to reduce surprise and promote early resolution on the issue of admissibility.  

4. Burden of proof

a. When attempting to introduce evidence under MIMKCOP – it is a conditional relevance problem 

b. Huddleston - D’s sale of televisions that were later found to be stolen, is only relevant to current robbery case if D knew that they were stolen (this is the conditional relevance issue)

c. Only need enough to have “evidence sufficient to support a finding of the fulfillment of the condition” (must be reasonable for a jury to find that he knew the televisions were stolen) – this is less stringent than a preponderance of evidence standard

D.  Habit, Routine and Practice

Rule 406. Habit; Routine Practice 

Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice. 

1. Rule says:  You can prove habit of a person or routine aspects (of an organization) in order to prove conduct in conformity with habit or practice

2. Character v Habit

a. Character = generalized description of general trait

b. Habit = regular practice of meeting particular situation with a certain type of conduct 

i. Habit is less thoughtful and more automatic, has few moral implications

3. ACN says that evidence of habit is highly persuasive as a proof of conduct on a particular occasion 

E.  Sex Offenses Cases

Rule 412. Sex Offense Cases; Relevance of Alleged Victim's Past Sexual Behavior or Alleged Sexual Predisposition 

RAPE SHIELD LAWS

1. Rule says:  if sexual misconduct is alleged, evidence that alleged victim engaged in other sexual behavior or has any sexual predisposition is inadmissible.  

2. Exceptions:  In criminal cases specific sexual incidents are admissible to prove that someone other than the accused was the source of semen, injury or other physical evidence.  In criminal cases specific sexual incidents with the accused are admissible to prove consent, or if offered by the prosecution.  In criminal cases, the ( may have a due process right to introduce other sexual conduct.  

a. Cts rely on this due process exception to allow evidence to be introduced

b. This due process exception usually works when the evidence goes to more than just sexual propensity (maybe to intent, knowledge)

3. Civil cases – rule says: added requirement in civil case that evidence substantially outweigh harm to victim and prejudicial impact on any party (balancing test)

a. Rule was extended to cover civil cases to encourage people to come forward in molestation and other charges even if not criminal 

b. Ct would have to find that evidence has strong probative value to let it in

c. This exception is the opposite of the 403 requirement – here begin with idea that the evidence is prejudicial whereas 403 is based on the premise that the evidence is admissible unless showing of prejudice 

4. In terms of inadmissible evidence – it includes anything that may have a sexual connotation (dreams, style of dress, use of contraceptions)

5. ACN Rationale: safeguard alleged victim against invasion of privacy, potential embarrassment and sexual stereotyping that is associated with disclosure of intimate sexual information.  Also encourages victims to participate in legal proceedings against alleged offenders. 

Other Sex Offenses

1. FRE 413-415 are Congressionally enacted rules – they were NOT approved by the ACN

2. Rules say:  prior acts of sexual assault and child molestation are admissible against the party accused of the same, notwithstanding 404(b).  

a. Cts generally don’t like these rules and don’t usually allow this type of evidence (it is highly prejudicial to have these past convictions introduced) 

b. Why the difference with sex offenders? What is the rationale?

i. Probably political reasons – Cong doesn’t like sex offenders and finds that these crimes are more offensive 

VIII.  Impeachment of Witnesses 

A. Introduction
1. Any time someone takes the stand to testify, their character is “up for grabs” – can use character evidence re issues of truthfulness to impeach someone 

2. Impeachment identifies some of the ways a witness can be attacked 
B. Types of Impeachment

1. Character witness re truthfulness (608(a))

2. C-x regarding bad acts affecting truthfulness (608(b))

3. Bias

4. Defect in perception or memory

5. Prior convictions affecting truthfulness (609)

6. Prior inconsistent statements

7. Contradiction

Rule 608. Evidence of Character and Conduct of Witness 

C. Character and Conduct of Witness (608)

1. Rule says: (a) You can attack a witness’ character for truthfulness through opinion or reputation testimony.  You can support a witness’ character for truthfulness through opinion or reputation testimony only if her character for truthfulness has been attacked. (b) Specific acts bearing on witness’ credibility cannot be proven through extrinsic evidence, except for convictions under 609. Specific acts bearing on a witness’ credibility may be asked about on c-x of the witness herself or a character witness for her, in the court’s discretion.  Taking the stand doesn’t waive your right to take the fifth when asked questions about bad acts that are relevant only because they reduce your credibility.  

a. Someone who is a character witness for her is someone who is vouching for the character of the witness

2. ACN Notes

a. Rationale is that this rule helps reduce surprise, waste of time, and confusion

b. Witness’ character must first be attacked in order to introduce character evidence relating to credibility 

c. When invoking 5th amend privilege – witness cannot make a partial disclosure of information and then invoke the privilege, it does not follow that by testifying you waive all rights
3. What’s an attack on character for truthfulness?

a. Opinion/reputation re: untruthfulness – YES

b. Evidence of conviction, misconduct – YES

c. Evidence of bias, interest – NO

d. Evidence of contradiction – case by case inquiry

4. US v Abel (588) – defendant and witnesses were in Aryan Brotherhood together (a lying group); argues that evidence is barred under 608(b) because it is extrinsic evidence (also argues irrelevant and prejudice)

a. Ct says that the evidence is admissible because extrinsic evidence is admissible to prove bias (which is what this was introduced to prove) – 608(b) does not apply (would have prohibited extrinsic evidence to be used to prove specific acts) 

i. Abel argues that should instead just ask him about it on c-x; but he will lie – that is the point and prosecutor cannot introduce evidence at that point cause you have to “take the answer of the witness” if 608(b) applies 

b. Ct also reduces any prejudice by allowing introduction of the evidence without using the name of the group

c. Ct finds that evidence is relevant because it suggests that people are willing to lie (the group was a lying group)

5. Bias 

a. Bias = relationship between a party and a witness which might lead the witness to slant his testimony in favor or against a party

b. Note that the use of bias is not listed in 608, but it is found in the common law

c. Bias is more specific than proving bad acts (deals with the particular ( and the particular case)

i. Ex: someone was in a lying group with the defendant (this indicates a particular inclination that will directly affect this particular case)

d. Davis (616) – trying to introduce evidence of a past juvenile crime; Ct allowed the evidence because it went more to bias than to a past bad act 

i. Crime as juvenile to prove that he is a liar (general = bad act)

ii. Crime as juvenile to prove he feared he was a suspect (more directly related to the case = bias)

e. Always try to make the bias argument – “I’m not trying to prove prior acts to prove character to prove conformity…I’m just proving bias” – allows you to bring extrinsic evidence 

f. Bias/prior acts distinction is a common law rule – don’t look for it in the rules!

6. Defects in Perception or Memory
a. General idea is that witness was not deliberately slanting the truth, but that witness was incapable of telling the truth (common law rule)

b. OK to prove that someone was under the influence of drugs or alcohol

c. OK to prove mental illness or afflictions

d. Can do this on c-x or through extrinsic evidence 

7. Cross-examination of non-conviction misconduct 

a. Murphy (602) – Bonano is suing Murphy for assault; attny wants to ask Ms Murphy about prior bad acts

i. Under 608(b) can ask on c-x about things that show she was a liar then and therefore is a liar now (evidence deals with car insurance scams – these are all prior acts of dishonesty and therefore questioning about them was proper)

ii. Ct sets out rule: must be a factual predicate (reasonable basis for believing that the person has done these things) 

iii. Prior bad acts must bear directly on the veracity of the witness and the issues in the current case  (this requirement is necessary to keep lawyers from introducing every past dishonesty)

D.  Impeachment by Prior Convictions

Rule 609. Impeachment by Evidence of Conviction of Crime 

1. Rule says:  (SEE FLOW CHART)
a. Evidence that a witness (not the accused) has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was a felony

b. Evidence that the accused has been convicted of a felony shall be admitted if the court determines that the probative value of admitting the evidence outweighs its prejudicial impact
c. Evidence that a witness or the accused has been convicted of a crime involving dishonesty or false statement shall be admitted, regardless of punishment (could be felony or misdemeanor)

d. Important question is: is it a crime that involves dishonesty or a false statement?

i. This would included crimes like: perjury, fraud, embezzlement, forgery, failure to file taxes (not include prostitution or larceny)

ii. If it is, then the past conviction is admissible!

e. If someone is a juvenile but actually prosecuted as an adult ( counts as an adult

i. When asking about past juvenile crime – need to look at if current case is a civil case or if the conviction is about the ( 

ii. The only time a juvenile crime is admissible is when the ( is attacking a prosecutorial interest (the ( has a strong due process interest)

f. The 10 years requirement – starts with whatever is later (conviction or release) – this furthers the policy of being “tough on crime” – want to get in as many convictions as possible 

g. The 10 years requirement goes until indictment (not testimony)

h. If the past conviction is under appeal ( doesn’t matter

2. Rationale:

a. This rule allows in things that are easily verified and quick to prove – don’t end up having a “mini trial” over collateral issues and other past convictions 

3. Probative v Prejudicial value (this balancing occurs at many places within the chart)

a. 403 balancing test (witness) – evidence may be excluded if its probative value is substantially outweighed by prejudice 

i. This seems like a presumption of admission of evidence

ii. This means that evidence will stay in unless prejudice is much greater than probative value 

b. 609 balancing test for accused – evidence shall be admitted if court determines probative value outweighs prejudice

i. This seems more like a presumption of exclusion

ii. This means that if prejudice is any greater than probative value, the evidence stays out

c. The tougher 609 balancing act makes it harder to get in past conviction evidence against the accused – more at stake for accused than for witnesses 

d. Example – if determined that probative and prejudicial value of a past conviction are the same, would get in against a witness, but not against the accused 

e. More probative if: (factors to consider)

i. There was deception or stealth

ii. Crime shows a conscious disregard for others

iii. If it is dissimilar to current crime (too prejudicial if exactly the same)

iv. Look at how recent the crime was

v. Repeat offender 

4. ACN Notes

a. When dealing with past conviction of an accused - has to pass the test that the evidence is admissible only if the probative value of convictions outweighs the prejudicial effect (this is a higher standard than 403 which is what is used if the past conviction is of a witness)

i. Adding this requirement for 403 to apply to witnesses was aimed at protecting any witness who would be impeached (need to look at probative and prejudicial value of the evidence)

ii. This change reflects the view that it is desirable to protect all litigants from unfair use of prior convictions 


b. The rule divides past crimes into two categories: those which are felonies and those involving dishonesty or false statement 

c. Pardons have no relevance into character – they are granted solely for the purpose of restoring civil rights lost by virtue of a conviction; If the pardon is hinged upon showing of rehabilitation then it has some relevance 

5. Ex: “Hit the Deck” Hypo (624)

a. D is charged with robbery; E testifies for prosecution that D did it and asked E for help; D testifies “I was on a fishing trip with F”; F testifies he was on a trip with D; Each of them has a 5 year old bank robbery conviction – admissible?

i. Apply chart – go past the first page quickly (no pardons, rehabilitation, juvenile)

ii. Does it involve dishonesty or false statement? Probably NOT (robbery just involves stealth, not an inherently deceptive crime)

iii. Felony? YES

iv. E is not the accused ( apply 403 (prejudicial impact must substantially outweigh probative value)

1. What is the prejudicial harm? E is a witness for the prosecution – so we would just be punishing the prosecutor (not much prejudice)

v. F is also not the accused ( apply 403

1. Might be more prejudicial since he is a defense witness and an alibi for the accused 

2. How probative is it? Does it suggest something important? (look at factors from above) – the fact that it is similar to the currently charged crime increases the prejudicial impact; 5 years is kind of old ( more prejudicial

vi. Against (? ( admissible only if probative must outweigh prejudicial (no requirement that it be substantial like for the witnesses)

1. Unlikely that this would be admitted (use factors from above) – the jury would probably misuse the past conviction as a propensity to commit this crime

Prior Inconsistent Statements

E.  Prior Statements of Witness (613(a))

Rule 613. Prior Statements of Witnesses 

1. Rule says: you don’t have to tell a witness you have a prior statement before asking her about it.  But once you’ve asked, the opposing attny has the right to know what the statement was.  

2. ACN Notes

a. The rationale for the disclosure requirement is designed to protect against unwarranted insinuations that a statement has been made when in fact it hasn’t 

b. This rule does not apply to prior inconsistent conduct (that falls under 806)

F.  Who May Impeach (607)

Rule 607. Who May Impeach 

The credibility of a witness may be attacked by any party, including the party calling the witness. 

1. Rule says: you can impeach your own witness

2. This rule opens the door for mischief (ex: if you have a client who is giving you good info before trial and then gets nervous and doesn’t admit to anything while on the stand – you can impeach him remembering that ev can’t be use for substantive ev – but the jury can’t make that distinction)

a. Note: this is not a big deal in CA since all prior inconsistent statements are admissible 

3. You can’t call a witness just to impeach him – in order to show abuse, must show that the party knew that the witness would give no useful information 

4. Webster (642) – claim about whether or not witness was called purely for impeachment purposes

a. Ct sets out standard (above – high bar that you must know there will be no info and ct finds here that this was not abuse

b. Note that some circuits have a tougher standard: ask what the primary reason for introducing the witness is 

i. In this case – if could show that the primary reason for witness was to impeach ( not allowed

G.  Other Evidence: illegally obtained, silence

1. You can impeach a ( with illegally obtained evidence (Harris – previous statement was taken in violation of Miranda)
a. Ct said ( had a right to testify, but not to commit perjury

b. There is no utility to making it inadmissible – police will not purposefully violate Miranda to get something in via impeachment

2. Might be inadmissible if ( is debilitated and helpless or forced to testify under grand of immunity (both there are arguments that they are involuntary) 

3. Silence as impeachment

a. Can use pre-arrest silence for impeachment (Jenkins v Anderson)
i. Doesn’t violate 5th or 14th amend 

ii. Fletcher talked about affirmative assurances 

iii. Problems with these cases is that today even when you are arrested – you are still relying on your rights (even if you have not been read them yet) – still have some affirmative assurances – but the right doesn’t attach until after Miranda or after arrest

E.  Contradiction

1. This means proving that something the witness said is not so

2. Contradicting through extrinsic evidence

a. Collateral evidence rule = the contradiction must do more than merely contradict the witness, it must have some independent relevance 

b. Ex: G testifies, “E backed into F” and H testifies “E wasn’t backing up” ( this evidence is admissible because it deals with a substantive point

c. Ex: G testifies “I was coming from J’s store” and J testifies, “My store was closed that day”( not admissible, this only contradicts a “collateral point” (the issue in the case was the accident – didn’t really matter where they were coming from before the accident)

3. Cannot use contradiction evidence to prove your case-in-chief

a. A piece of evidence may be central to a particular witness but still collateral to your case in general 

4. Abusing the collateral evidence rule

a. You c-x a witness so you can contradict her with otherwise inadmissible evidence

b. Havens (667) - cocaine-shirt was illegally obtained by police

i.  ( is questioned about the shirt and denies making it

ii. Ct says that the shirt is admissible as contradiction evidence even though it was illegally obtained and would not have been admissible in the case in chief

iii. This evidence falls within the collateral evidence rule – it directly connects him to the crime (but remember, it is only allowed in as impeachment!)

c. Agnello (673) – used illegally seized evidence from a prior crime to impeach

i. Ct says this is not allowed – not relevant (asking about whether or not ( has ever seen cocaine, not whether or not he saw it in this particular crime)

5. When can illegally seized evidence be introduced to contradict testimony?

a. Statement made on direct?

OK

b. Statement made in cross?

Maybe – depends on line of questioning

c. If c-x within scope of direct?
Maybe not (Havens) – NOTES SAY OK

d. Volunteered in cross?

OK (opening the door)

e. Question is “smuggled” in?

NOT OK

F.  Repairing Credibility 

General rules about repairing credibility: (from book)

· Cannot repair credibility until there has been an attack

· Repair must be made at the time of the attack 

1. Presenting character witness for truthfulness (608(a)(2))

a. Evidence of truthful character is admissible only after the character of the witness has been “attacked”

b. When has character been attacked?

i. Mistake in memory or perception might not be an attack on veracity

ii. Bias is not an attack when behavior is not itself corrupt or when cross doesn’t suggest deliberate distortion; also you can have unconscious bias that doesn’t affect truthfulness – goes more to perception 

iii. Contradiction is also not necessarily an attack when cross does not suggest that you are currently lying 

c. Medical Therapy Sciences (679) – question was whether or not the witness’ character had been attacked during c-x

i. ( argued that the convictions were raised to prove bias, not as an attack

ii. Ct finds that because questioning was brief and more direct it was more “accusatory” and therefore more of an attack

iii. Ct also found that if bias was being proven – could still indicate an attack if it went to undermine the witness’ character as to truthfulness; also witness denied behavior so there was a question of whether or not she lied on the stand

d. Impeachment is not always an attack on character for truthfulness (can be going to perception, memory, narrative)

i. Therefore, bias is not an attack when the behavior itself is not corrupt and c-x doesn’t suggest deliberate distortion

2. Prior Consistent Statements (non hearsay use to rehabilitate credibility)

a. This is a non-hearsay use of prior consistent statements for rehabilitation v hearsay exception for prior consistent statements under 801(d)(1)(B) when declarant is testifying and there is a suggestion of improper motive

b. Remember Tome (flowchart)

i. When the attack is based on an honest mistake (not on something evil that the witness did) or forgot something, then prior consistent statements can be introduced as rebuttal/rehabilitative evidence (not for the truth of the matter asserted)

ii. If the attack was evil – then have to look at pre/post motive issue to see if it can be used for substantive ev or only rebuttal 

Summary of Character/Credibility Evidence (See Character-Credibility Checklist)

1. What sort of evidence are you trying to offer?

a. Reputation/Opinion (someone is a law-abiding citizen)

b. Evidence of conduct (someone has done something that makes you think they are a law-abiding citizen)

2. If reputation/opinion ( what are you trying to prove?

a. Trait – if essential issue then OK (405(b)) – this is almost never in criminal cases and rare in civil cases

i. Ex: say that Mary is a good parent in a child custody hearing

b. Trait to infer an alleged act – NO (404(a)) UNLESS:

i. Accused offers/prosecutor rebuts (404(a)(1))

ii. Accused offers/prosecutor rebuts re victim (404(a)(2)) – prosecutor can defend victim’s character OR go after accused once door is open here

1. UNLESS Sex victim (rape shield statute)

c. Impeachment/Trait of untruthfulness re witness then OK (404(a)(3), 608(a)
i. Always try to re-characterize evidence as this type to get it in 
d. Rebuilding Credibility/Trait of truthfulness re witness, NO unless

i. Credibility has been attacked (608(a)) WHEN:

1. Negative reputation/opinion evidence

2. Conviction under 609

3. Bias – if corrupt behavior

4. Contradiction – if suggests lying

5. Prior inconsistent statement – if suggests lying 

3. If conduct ( what are you trying to prove?

a. Trait – if essential issue, then OK (405(b)) 

i. This still won’t apply most of the time

b. Conduct to prove trait to infer alleged act, NO (404(b)) UNLESS

i. C-x examining character witness about their conduct (405(a))

1. Can prove sex crimes (413-415)

c. MIMIKCOP, then OK (404(b))

c. Habit, then OK (406)

d. Trait of truthfulness/untruthfulness, NO (608(b)) UNLESS

i. C-x witness or character witness at the court’s discretion (608(b))

ii. Conviction of a crime (609)

iii. Specific element of credibility (ex: bias), OK 

3. Easerly v Letwin – case deals with prior lawsuits of (, attny wants to introduce witness to describe these prior lawsuits (to indicate that the current one is frivolous) – trying to prove conduct by introducing past lawsuits (go to that part of the chart above)

a. Can rely on MIMIKCOP (common scheme/plan), BUT the judge still has discretion to keep it out under 403

b. Could get it in through c-x suggesting untruthfulness (judge still has broad discretion)

c. The witness could talk about reputation – say that person is untruthful 

IX.  Expert Testimony
A.  Lay Witnesses 

Rule 701. Opinion Testimony by Lay Witnesses 

1. Rule says:  If the witness is not an expert, opinions or inference must be (a) rationally based on the perception of the witness AND (b) helpful to the jury AND (c) you can’t avoid the requirements of 702 by offering expert testimony as lay testimony. (AMENDED)

2. ACN notes:

a. This rule is necessary because witnesses often have trouble expressing themselves in language which is not an opinion or a conclusion

b. It is too hard to always determine what is a “fact”, therefore the natural characteristics of the adversary system will generally lead to an acceptable  result –c-x can demonstrate any weaknesses in the argument 

c. Rule was amended so you couldn’t “hide” an expert in lay clothing 

d. The rule does not distinguish between expert and lay witness, instead it focuses on their “testimony” – could have one person giving both types of testimony 

i. The difference is that lay testimony results from a “process of reasoning familiar in everyday life” while expert testimony “results from process of reasoning which can be mastered only by specialists in the field” (State v Brown)
3. Facts v Opinions

a. Fact= immediate sensory input; specific; more certain

b. Opinion = interpretation of input in light of knowledge; general; less certain 

4. Good things about facts

a. They are more likely to be correct

b. Lets the jury draw inferences (this is their job)

i. This is a big difference between lay witnesses and experts, the experts are allowed to give lots of opinions since the jury can’t draw their own with regards to technical matters 

5. Good things about opinions

a. More efficient

b. Some facts are difficult to describe   

6. Examples of things that are admissible as lay opinion:

a. This is James’ signature

b. James weighs about 240lbs

c. James was going 90 mph

d. James was high 

B.  Expert Testimony

Rule 702. Testimony by Experts 

1. Rule says: Expert testimony (based on scientific, technical, or specialized knowledge) is admissible if it (a) will assist the jury and if (b) the witness is qualified as an expert by knowledge, skill, experience, training or education and if (c) the testimony is (AMENDED) (1) based upon reliable data, (2) the product of reliable principles and methods, and (3) the witness reliably applied the principles and methods.  Expert witnesses may state opinions.  

2. ACN notes:

a. Opinions are excluded when they are unhelpful and therefore superfluous and a waste of time

b. The rule is broadly phrased to include many fields of knowledge (includes “skilled witnesses” like bankers or landowners testifying to land value) – not limited to science experts 

c. The rule was amended in response to Daubert – gives some standards to trial judge who acts as gatekeeper in letting expert testimony in or keeping it out – the factors are not exclusive

d. If trial judge finds that testimony is reliable – does not mean it can’t be contradicted by other evidence – the focus is on the methods and principles, not the conclusions (and whether or not those were reliable)

3. What does “assist the jury” mean?

a. ACN says: would the “untrained layman” be able to determining the issue to the best possible degree without the expert’s testimony. (very liberal interpretation)

4. What makes someone an expert? (the rule is very general)

a. Not a specialist? (a gp instead of a neurologist)
Expert

b. Not renowned? (only practiced for a year)

Expert

c. No experience? (new dr)



Expert

d. ONLY experience? (no degree, but have a skill)
Expert 

C.  What experts can base their testimony on 

Rule 703. Bases of Opinion Testimony by Experts 

1. Rule says:  Expert witnesses’ need not have personal knowledge of the facts upon which they base their opinion.  Expert witnesses’ can base opinions upon inadmissible evidence if that evidence is reasonably relied upon by experts in the same field on the same subject.  (AMENDED) When the expert bases her testimony on inadmissible evidence, the jury can hear about the evidence only to assess the expert’s opinion and, if that evidence is offered by the proponent of the testimony, only if probative value outweighs prejudicial impact. 

a. Basically – the jury can hear something in order to asses the expert’s statement, not for its truth (this is really hard for juries to do)

b. Expert can refer to the specifics of inadmissible evidence

c. Judge can limit the amount that the expert can disclose while testifying 

2. ACN notes:

a. Amended to emphasize that just because an expert relies on inadmissible evidence, does not make the evidence admissible 

b. Judge has to weigh probative and prejudicial value in determining how much expert can relay evidence to jury 

3. Acceptable sources of information for expert: (from ACN)

a. Personal observation 

b. Information gathered in court

i. Hypos

ii. Watching a person at trial 

c. Information gathered outside court

i. Introduction of this type of evidence would probably raise hearsay problems 

ii. Possible ways to limit this type of hearsay:

1. Expert cannot directly quote another expert (doesn’t assist the jury –anyone could do that)

2. Cannot rely on constitutionally inadmissible ev (violation of search and seizure)

3. If it conflicts with confrontation rights – too high of prejudicial impact

4. When experts rely on other experts

a. Can only rely on other expert’s methods, must be making their own conclusion 

D.  Ultimate Issue
Rule 704. Opinion on Ultimate Issue 

1. Rule says:   (a) testimony may embrace ultimate issues if otherwise admissible.  (AMENDED) (b) experts may not testify whether a criminal ( had the mental state or condition constituting an element of the crime or a defense. 

a. **there used to be a bar against testimony on ultimate issues (in the common law) – this rule eliminated this bar 

2. ACN notes:

a. This rule does not lower the bar to admit all opinions (still must follow rules 701, 702, 403)

b. Amended part is limited to psychiatric testimony which involved their diagnoses – they are not experts in the law and therefore should not testify to elements of crimes 

3. Ultimate Issues

a. They are: an issue that can make or break the case

i. Ex: whether the ( had the requisite mental state to commit the crime

b. What’s wrong with them?

i. They invade the “province of the jury”

1. ACN rejects this is as “empty rhetoric”

ii. They can still be excluded under 701 or 702 if they don’t “assist” the jury or under 403 if prejudicial (the jury might give them too much weight)

4. Part (b) allows discussion of diagnoses, and even motivations (comes close to “ultimate issues”)

a. Was adopted in response to the Hinkley case 

5. Some limits on the rule

a. Legal opinions – this is seen as invading the space of the judge

b. Credibility judgments – this also invades province of the jury (don’t allow polygraphs, it is the juries job to decide if someone if lying or not)

E.  Facts/Data Underlying Expert Opinion 

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion 

1. Rule says:  Experts can give opinions without first testifying to underlying data.  Experts can be c-x about the underlying data for their opinions.  

Interpreting the Expert Rules – The Daubert Case
1. Daubert v Merrell-Dow (421) – Issue of whether older Frye test is overruled by FRE – YES
a. Fyre Test says: in order to admit evidence deduced from scientific theory, it must have been “generally acceptable” (focused on methods not conclusions)
i. This rule didn’t survive the FRE not because if is common law (Abel says common law survives as long as doesn’t contradict rules) but because it is inconsistent with the rules
ii. Other rules have a more liberal standard for relevance (402) and opinion testimony (701-705)
b. Blackmun talks about “scientific validity”  (comes from 702 which talks about scientific knowledge) 
i. 702 had required: assist the jury and the witness must be qualified 
c. Blackmun goes further and proposes rules of scientific validity that courts should look at in evaluating expert testimony based on scientific knowledge; ASK:
i. Is the theory testable/falsifiable? (has it been tested)

ii. Has the theory been subjected to peer review and publication?

iii. What is the rate of error? (how many times does this method make mistakes)

iv. Are there standards for the technique’s use?

v. Is the theory generally accepted? (comes from Frye)
d. Questions after Daubert
i. Can courts consider other factors than besides those mentioned by the Court? YES (ex: if the theory was developed in anticipation of litigation)

ii. Can courts use 403 to exclude expert testimony? YES

iii. Does Daubert apply to non-scientific expert testimony? YES (Kumho Tire) – BUT the application of factors is flexible and in discretion of trial court 

X.  Privileges 

Rule 501. General Rule 

Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law. 

1. Rule says:  Privileges are decided per common law “in the light of reason and experience”.  When state law determines the claim or defense, state rules of privilege apply.  (Erie – privileges are closer to rules of substance not procedure)

2. Congress did not want a codified set of privileges so they used this general common law rule

3. ACN Notes:

a. The rationale underlying this rule is that the federal law should not supersede that of the States in substantive areas like privilege, absent a compelling reason

A.  Attorney Client Privilege

1. What is a client?

a. FRE 503 says that a “client” is someone who either received “legal services” or consulted a lawyer with that in mind

i. This includes situations when you first go to see a lawyer – even if you don’t end up hiring the person, those initial conversations are protected 

2. What are legal services?

a. Telling client time and place of trial?
NO

i. Just relaying info about trial is not legal services because you don’t need a law degree to do this

b. Accounting work?



NO

i. You need to be seeking legal services/advice

c. Business agent?



NO

i. Business agents are often lawyers and part of what they are doing is proving some legal services – but not covered

d. Preparation of tax returns?


Maybe

i. You are intending to send the form to the IRS so it is not intended to be confidential

ii. BUT – if you talk to the lawyer and get advice about the tax return and the tax code ( might be privileged 

e. Protects all information flowing from attny( client and client( attny  (what the attny is telling the client is often based on info provided by the client) 

3. What is an attorney?

a. FRE 503 defines lawyer as someone who the client reasonably believes is authorized to practice law somewhere.

i. Ex: if someone is fraudulently practicing law, but you believe them to be an attny – that is OK

4. What is protected?

a. FRE 503 says “confidential communications made for the purpose of facilitating the rendition of professional legal services”

i. What are communications? (must be made for the purposes of facilitating legal services) 

1. Things that are just observations are NOT privileged (ex: client walks into attnys office staggering and breath smells of alcohol – these are not privileged)

b. Confidential Communications

i. FRE 503 says it is confidential if it was not intended to be disclosed to outsiders 

1. Ex: if you tell an attny something in a crowded elevator ( NOT privileged 

ii. Suburban Sew ‘N Sweep – company went through the garbage of another – found letters from ( to their attny

1. Ct held that this was not privileged (they advise that the company should buy a shredder!)

2. This was a controversial decision – many people don’t want to encourage “dumpster diving”! (seems clearly inconsistent with 503)

iii. 2 extremes:

1. Voluntary disclosure to third parties ( NOT privileged

2. Involuntary disclosure (in spite of all possible precautions) ( Privileged 

3. Sew ‘N Sweep finds an in between category – “inadvertent disclosure” (this is hard to interpret, because it changes with time and technology)

5. Identity – is it privileged?

a. Possible Tests 

i. Legal advice – disclosure would implicate client in matter for which client sought legal help

1. Ex: if drug dealer pays taxes on $ made in drug deals, but doesn’t reveal name on IRS form (name is privileged) - it is the very reason you are seeking advice from the attny

ii. Confidential communication – revealing identity would effectively disclose confidential communication 

1. Ex: guy gets in hit and run accident; he is scared and asks attny to negotiate plea but not reveal his name

iii. Last Link – disclosure would proved last link in existing chain of evidence 

1. Ex: name would give them the last piece of info in the case (name is needed to make the arrest)

2. The Ct in Grand Jury (909) rejects this test and accepts the other two

b. Grand Jury – Ct found that name wasn’t privileged in this case; the client did not seek legal advice with regards to the scam that the name was an issue
6. Insiders v Outsiders
a. Insiders include: client, client’s representatives, attnys, attny’s representatives, facilitators (anyone to whom disclosure furthers legal service; ex: accountant helping client, investigators), communicators (anyone necessary for transmission; ex: secretaries, paralegals, interpreters) 
b. Kovel (888) – accountant who worked for a law firm
i. Ct found that communications between Kovel and client were privileged because they were made for the purpose of obtaining legal advice from the lawyer
ii. Key question: did the client give info to the accountant and expect to get legal information from lawyer? 
iii. It is not enough that the accountant was hired by and works for the law firm
7. Joint Clients
a. Rule: joint clients enjoy the same privileges including vs. each other; however, if they subsequently sue each other, statements made to the attny representing both are not privileged 
i. Basically, the relationship has ended when they sue each other – no more privilege  
b. Ex: S and T have a partnership and consult attny U
i. Customer sues the 2 as joint ( and calls U to testify re: T’s statement in presence of S
1. This is privileged info (it would take both S and T to waive the privilege)
ii. S sues T, calls U to testify re the same
1. No privilege – lawsuit between them eliminates the privilege (either party can call U)
iii. Prosecution of S&T who are represented by different lawyers, all meet together; S wants to testify re: T’s statements at the meeting
1. They are not joint clients anymore (they have different attnys) BUT they have a common interest so it is privileged 
8. Real Evidence – Meredith (881)  

a. Client told attny about wallet which was thrown into garbage; attny tells investigator to go get wallet and attny turns it over to police

i. Was client telling attny where wallet was privileged? YES – confidential communication between client and attny

ii. Was attny telling investigator about wallet privileged? YES – confidential communication between attny and facilitator 

iii. Investigator sees wallet at location – privileged? YES – based on direct information that was confidential communication 

iv. Taking the wallet? NO – this had to be revealed because he interfered with prosecutor’s opportunity to obtain it (cannot alter or remove evidence and claim privilege) 

v. What if client gave attny wallet? The source would be privileged, but cannot make the wallet itself privileged (can’t make something privileged just by giving it to the attny – like rule re: compromise and negotiations)

9. Corporations as Clients

a. Upjohn (899) – Ct had to decide who the client was; had 4 possibilities:

i. Any officer or employee (this is the broadest)

1. Ct rejects this because should limit it to people’s actions who actually represent the corporation 

ii. Nobody – corporations are not clients (narrowest)

1. Ct assumes that the privilege does apply to corporations 

iii. “Control group” – people who actually call up the lawyer on behalf of the company and then act on their advice (some courts have adopted this test)

1. Ct rejects this because these people do not always have the info that is given to the lawyer (they need to get it from other employees) – the privilege must also protect those who are giving information to the lawyer
iv. Acting under the direction of superiors for legal advice (similar to a communicator or a facilitator)

1. This is adopted by Upjohn court – they are focused more on protecting things client says in order to obtain legal advice 

v. What if the employee was sought out by the IRS (not just the corp) – they are not protected – only the corporation is the client (unless the employee has a reasonable belief that they are also represented by the corp counsel)

10. Exceptions

a. Breach of duty: No privilege when the communication is relevant to a breach of duty by client or attorney to the other (FRE 503)

i. Ex: if client doesn’t pay the bills

b. Crime/Fraud: The privilege doesn’t apply when you wanted the attorney’s advice so that you could plan (or commit) what you knew (or reasonably should have known) was a crime

i. Note: ignorance is no excuse to something that you should have known was a crime 

ii. This exception is here because at the point the client tells the attny about the furtherance of a crime, the attny becomes a co-conspirator (distorts the purpose of the privilege)

B.  Psychotherapist Privilege (note: the proposed rules here are NOT good law)

1. Who is a patient?

a. FRE 504: A patient is anyone who consults with or is questioned by a psychotherapist (similar to broad definition of client)

2. Who is a psychotherapist?

a. FRE 504 (narrow rule – has been broadened by Jaffe): Includes someone who you reasonably believe is a medical doctor or a psychologist providing mental diagnosis or treatment.  

i. Note: you could be a GP who is giving psychological advice, don’t have to be a psychologist

3. What is protected?

a. FRE 504: Patients can refuse to disclose and prevent others from disclosing confidential communications made for the purpose of mental diagnosis and treatment 

4. What is confidential communication?

a. Something that is not intended to be disclosed to third person (like attny/client)

5. Third Persons (who is an insider v outsider?)

a. Anyone who comes to session to provide background info (anyone who is there to further the interest like family members, friends)

b. Communicators – someone who is reasonably necessary for transmission of the information (ex: telephone operator)

c. Participants – people participating under direction of psychotherapist (ex: parent, some group therapy)

6. Exceptions

a. Commitment proceedings (need to hospitalize patient)

b. Court-ordered examinations with respect to the purpose for which the examination is ordered (ex: can be admitted in determining competency to stand trial; not for substantive evidence)

c. When patient relies on his mental condition as element of claim or defense (or patient is dead and another relies on patient’s mental condition) (ex: claiming insanity; case of wills – competency) 

7. Jaffe v Redmond (925) – Ct upheld social worker-patient privilege

a. Ct says that privilege is only justified when it satisfies a public good that outweighs the truth seeking (remember this is a balancing between seeking truth and protecting the relationship)

b. Ct finds that the public good here is mental health and psychotherapy depends on an atmosphere of privacy and trust – says that without privileges statements would not be disclosed 

i. Scalia disagrees and says that people have been seeing therapists for years without the privilege 

c. Ct extends privilege to include social workers (which conflicts with FRE 504)

d. Ct also suggests an additional exception (in a footnote): when disclosure is the only means of averting serious threat of harm to patient or others ( no privilege 

C.  Spousal Privilege (2 Kinds of privileges)
1. Testimonial (you don’t have to take the stand)

a. FRE 505 says that the privilege can be claimed by the accused or by the spouse testifying on his behalf

b. BUT SEE Trammel which finds that the testifying spouse holds the privilege and can waive it and choose to testify

i. Accused can still block any confidential communications 

c. Is Trammel a good decision? Goal is to protect the sanctity of marriage
i. Didn’t want to have accused (husband) have control over wife’s testimony
ii. But – here the wife is pressured to take the stand – doesn’t seem to really protect the marriage 

2. Confidences (confidential communications can be barred)

3. Compare the two privileges:

a. Includes only confidential communications? YES for confidences; NO for testimonial 

b. Must be married when communication is made? YES for confidences; NO for testimonial

c. Must be married when privilege asserted? NO for confidences; YES for testimonial

d. Only witness holds privilege? NO for confidences; YES for testimonial 

e. Applies in civil cases? YES for confidences; NO for testimonial 

f. Applies to spouse v spouse crime? NO for BOTH

g. Applies to spouse crime v child of spouse? NO for BOTH 

h. Applies to joint participants in a crime? NO for BOTH

4. Exceptions (these last 3 identify exceptions)

a. When spouse v spouse ( no privilege

b. When spouse v child of spouse ( no privilege

c. When joint participants in crime ( no privilege 

i. Estes – Ct said that as soon as she became an accessory everything after that was not privileged (when he first showed her the $ was privileged, she was not an accessory yet)

5. Ex: Child Molester problem (954) – R is charged with abusing step-daughter and friend; witness is his wife

a. R told wife before they were married that had experimented with handcuffs on the girls

i. Protected under testimonial privilege? NO – child-crime exception; only witness could assert

ii. Protected under confidential privilege? Not before marriage; not as to child

b. After they were married, R confessed to wife

i. Protected under testimonial privilege? NO – child-crime exception; only witness can assert

ii. Protected under confidential privilege? Not as to child

XI.  The Best Evidence Rule
A. Introduction

1. You have a best evidence problem when a witness is quoting a document (still a basic hearsay problem too!)

a. Ex: W testifies, “Document says ‘matter asserted’”

2. You have a double hearsay problem when you have a declarant quoting another declarant

a. Ex: Document says “Mater asserted”

3. Rationale for Rule:

a. In a lot of cases (ex: contracts) wording is extremely important – even a slight variation in wording can make a difference

b. The BER originated back when there were Scribner’s (manual copying) which was often inaccurate 

c. Testimony is subject to error when recounting writings (hard to recount words in exact form)

B. FRE 1002 – Requirement of Original 

1. Rule says: You must introduce the original of a writing, recording or photograph if you are proving content 

2. What is a writing, recording, or photograph?

a. The rule defines writing as letters, words or numbers or their equivalent in some physical form

b. The rule defines photographs as still photos, x-ray film, videotapes and motion pictures

c. Examples:

i. Abstract painting? NO

ii. Sculpture? NO

iii. Musical Score? Maybe

iv. Fed Ex Truck? YES

d. Duffy (1008) - ( charged with stealing vehicle, shirt with his initials are found in the trunk – do they have to bring in original shirt which says “D-U-F”?

i. Ct says that when an item is both a writing and a chattel, they have the discretion to treat it as either
ii. Ct did not require shirt be brought in; noted that it was unlikely that FBI made a mistake since it was just 3 simple letters

iii. Ct may not have required original cause could produce difficulties for other items (billboard, tombstones, traffic signs)

3. What is an original?

a. FRE 1003(1) says original is a writing itself or “any counterpart intended to have the same effect by a person executing or issuing it”

i. Ex: with regards to a photograph, the original includes the negative and any print made from it; computer data – any accurate printout is considered an original (don’t have to produce the hard drive where the info is stored)

ii. Ex: Dr gives kid a photocopy of adoption papers; no BE problem cause it was intended to have same effect (2nd part of definition)

1. Look at the way in which the information was conveyed – that shows that it had the same as original purposes 

b. Examples of “copies which are intended to have the same effect”

i. Copy of contract executed in duplicate

ii. Copy of sales receipt given to customer

iii. Copy of receipts submitted to employer for reimbursement 

4. What is proving content?

a. NOT when the witness personally observed an event that has been recorded

i. Meyers (1017) – prosecutor did not introduce transcript of hearing, instead called witness to testify as to what they heard at the hearing

1. Ct said this was OK – would have been different if he hadn’t been at the trial and was relying solely on the transcript

b. NOT when the witness testifies that writings do not contain some information

i. Ex: custodian says police records don’t show a burglary reported to prove that ( had failed to report

1. This does not violate BER – don’t have to produce all the reports to show that something is not in them 

c. You ARE proving content when:

i. Officer testifies to obscenity of movies ( have to introduce the movies

ii. Bank officer testifies to ATM surveillance photo (if not personally observe the scene) ( have to introduce tape

iii. Dr testifies to x-ray findings ( BE problem (but can get in through 703 – can rely on inadmissible ev for experts)

1. **Remember – whenever see an x-ray, implicates BER

iv. Informant testifies to recorded conversation ( No BE problem if informant also witnessed conversation

C. FRE 1003 – Admissibility of Duplicates

a. Rule says:  Duplicates are as good as originals unless there is a genuine issue as to the original’s authenticity or it would be unfair to admit the duplicate 

b. What is a duplicate?

i. FRE 1001(4): duplicates include carbon copies, photocopies, and other accurate reproduction techniques 

c. What isn’t a duplicate?

i. A copy produced manually 

d. When is an original NOT necessary? (see flow chart)

i. Lost or destroyed – 1004(1)

ii. Unobtainable – 1004(2)

iii. Control of opponent 1004(3)

iv. Public record (and certified correct copy produced) – 1005

v. Original is voluminous (and summaries offered) – 1006

vi. Opponent admits (in writing or testimony) – 1007

e. Note - final question on flowchart is: Is something a collateral issue?

i. If the evidence is just a minor fact in the case – might be admitted even if not the original – 1004(4)

f. Ex: Patient’s estate sues for negligence claiming the Dr operated even though she ate 1 hour before surgery; dr forced nurse to change the chart (but she made a copy of it first!)

i. This brings up a BE problem since it is a duplicate

ii. Could argue that you don’t have to produce the original since it really doesn’t exist (it has been altered)
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