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I. What is Mass Tort Litigation?

A. Why Differentiate Mass Torts from Other Kinds of Torts? Jack Weinstein, Ethical Dilemmas in MT Litigation:1994
1. Introduction:

a. Ethics problems with mt suggests need to modify legal process

b. Plaintiffs’ bar presents most observable problems—greedy for fees, no emotional connection w/clients, not screen cases enuff.

c. Defendants’ problems—not adequate test or warn products, delay taking protective action, stonewall huge discovery systems to break P’s atty financially

2. Ethics in a Changing World of Mass Cases:

a. MT similar to ‘public’ litigation b/c both implicate serious political and sociological issues; both restrained by economic imperatives; both have strong psychological  underpinnings; both affect more than litigants—MT are public litigation despite driven by money.

b. Administrative-Procedural Level:

(1) Problem is providing fair and speedy compensation system that reduces transaction costs.

(2) Tried to be efficient by consolidating asbestos cases and sending all to one federal judge.  Problem was that cases were sent to one judge a little to late, so there was lot of unnecesasry legal fees, tons of bankruptcy filings, long delays in compensation.

(3) But did better in Breast Implant cases, the Multidistrict Panel consolidated all federal cases in one court almost immediately and the assigned transferee judge used lots of control.—likely that these cases will be disposed of by settlement b/f the science is developed.  

(4) Huge consolidations in MT have many of the characteristics of class actions.  They are basically quasi-class actions.  Obligations to claimants, Ds, and the public are the same whether cases are gathered together by bankruptcy proceedings, class actions or nation or local consolidations.

c. Traditional Ethical Rule:

(1) current code of ethics assume lawyer like Abe Lincoln with just one or 2 clients.  Current Restatement of Law Governing Lawyers still does this.

(2) Lawyer in MT faces problems trying to effectively communicate to client, maintain confidences, and avoid conflicts.

(3) Judge has problem of releasing neutral role and becoming an activist.

(4) Problem if your on the inside of the profession:  ability of present procedure to manage moral pressures exerted by MT.  Problem if you’re outside profession:  responsiveness of law to needs of community.

(5) *Must rethink and reformulate our traditional precepts or the law will be unable to meet the enormous burdens of system or meeting needs.

(6) Legal ethics is positive law not morality.  Problem is that the positive law no longer works well when applied to MT. Common solution is just to ignore probs.

(7) 2 Possible Solution:  more positive law or allow more flexibility in current law.

d. Communitarian and Communicatarian Ethics

(1) Insights of Communitarian Ethics:  compensation of the individual is not the end-all of modern MT law; remedies' fx on the community can’t be ignored.  SQ emphasizes this more than anything.

(2) Communicatarian Ethics:  Must ask whether an opportunity to discuss and ventilate views of the aggreived is needed in MT; dialoge may lead to more satisfying solutions b/c those affected will have played some role in solving problem.

(3) Buffalo Creek Illustrates Why We Must Consider Both:  An impropely designed and maintained coal company dam broke, destroying the small settlements in the valley below.  Lawyers worked out an all-cash settlement w/individual dollar awards to many of those injured in person or property.  Old communities were never rebuilt and residents lived a more barren life ever after.  A more communitarian/communicatarian methods would have required consultation w/public hearings, authorities, the company and insurers.   Courts can use power of equity and call on amicus.

(4) Few of the Ps in Agent Orange, Asbestos or DES were helped as communities by lawyers

e. Three Areas of Ethics to Consider:

(1) Lawyer-Client Relationship:  must abandon abe lincoln approach

(2) Court-administered Comp Schemes and Individual Claimants:  

(3) Obligation of Court to Litigants, Lawyer, and Community:  judge must become aware of needs of litigants—most controversial aspect b/c shifts role of judge.

(4) Must not allow rigid ethics rules to stop effective litigation

3. Ethics in Practice: Obligations of Lawyer

a. Lawyer is trained to be loyal to client and this is promoted through (1) duty to be zealous and effective advocate and (2)duty to communicate to client

b. Based on the idea that if a lawyer puts himself in the shoes of the client—he will try harder and be more convincing.

c. This notion of lawyer as client not work in MT

d. L’s lose individual attention and this makes Ds pay more for large numbers of weak cases.

e. Duty to Communicate:  

(1) required but hard in MT—money and contact required would stop litigation

(2) P’s want lots of attention, but they don’t get it so they are disenfranchised—must not ignore public perception

(3) Poor communication can cause intra-group conflicts among Ps

(4) Could increase use of distance tech but that’s expensive

(5) Those in charge of national litigation should keep local counsel informed –in Agent Orange cases they used email; breast implants used online databases like westlaw.

(6) Joint document depository in a federal courthouse paid for by both parties helps

f. Conflicts of Interest

(1) Lawyer-Client:  biggest one.  Attorney’s interest in getting a settlement may diverge from class members’ interests of vindication, punishment, etc.  Conflict w/lawyer can’t be checked by giving client control of sub issues in these cases b/c there are too many clients.

(2) Client-Client:  

(a) among present clients:  might have to divide Ps into sub-classes with same interests

(b) Between Present and Future Claimants:  present clients prefer a first-in; first-out approach but this leaves no money for later claimants.  Future claimants need representation in limited fund situations.

g. Secrecy: many of the cases end in some sort of secrecy agreement despite fact that public needs to know.

(1) most common form:  Protective Order:  prohibits dissemination of info  produced in discovery upon showing of good cause. Smoking gun documents are put under wraps.  Courts have broad discretion in entering protective orders and sealing records but they often just rubber stamp it. (Texas moving to presumption that  civil records be open)

(2) Settlement Amounts:  

(3) Withdrawal of Opinions:  comprehensive opinions is destroyed as part of settlement.

h.  Buyouts:  A D conditions a more generous settlment on P’s atty not taking any more cases a/g that particular D.  P may be asked to give up copies of document and depos.  May be hired as a consultant.—against model rules.  Author says these buyouts need to be supervised just like class action settlements.

i. Aggregate Settlements:  seems like it would be really unethical, but it’s done all the time. Some pressure to accept comes from P’s attys who want lots of money for questionable cases.  Technically violates ethical rules.  Ds prefer them b/c save transaction costs and result in lower per-case payments.  How do lawyers divide settlement?  One lawyer uses own idea of fairness. Lawyers should use neutral third party to divided up money like special masters. Ethical rules requires that each claimant must accept both the overall settlement and his or her own share.

j. Financing:  expenses are high and lag time between beginning of litigation and pay out can be long time. Ps lawyer may have to front millions b/f seeing any return. Ethical rules allow lawyer to front the cost of litigation, but the client must ultimately pay but P’s lawyers ignore this rule and MT Ps don’t pay if there is no recovery.  Author says there should be an exception to the rule to allow b/c MT serve an important function to society and client not getting hurt. Court should always know how case is being financed. Agent Orange came up w/neat approach but court not allow it; plaintiffs management committee was considered an ad hoc law firm and allowed to split fees as normal firm works. Another approach is to auction the right to prosecute class actions; bidders could include Ds and nonlawyers.  Winner would pay the bid amount to the court and judge would deduct costs of auction and distribute rest amongst P’s lawyers who initially filed and notice for class.

k. Fees: P’s lawyers stake in litigation very high.  Total fees will exceed individual payment to Ps.  Sometimes Ps charge contingent fees even though there is no contingency b/c the Ps are bound to recover—example mass accident cases Ps are almost assured some recovery so they should get hourly rates.  Makes sense to reduce contingent fees in MT but only if it benefits the client not the D. D atty can profit from client’s fear of admitting liability even though admission probably inevitable.

l. Cooperation and Conflict among Attys:  Some Ps lawyers advertise and chase clients. Small bar can handle MTs so handwashing and backbiting high. P attys fight over who gets to be on steering committees. D clients also conflict

m. Tentative Answers:

(1)  Rigid adherence to traditional notions about an atty’s duty to client could make us prohibit representation of a large # of cases by one atty and we need this.

(2) Goal must be to maximize due process and justice for each litigant—must be efficient as well.

(3) Rules of ethics of MT should be national in scope and should apply in state and federal courts.

4. Ethics in Practice:  Role of the Court

a. Traditional View:  Judges must seem objective under ethics rules

b. Obligations to Community:  Judges should not remain neutral b/c must protect public interest involved.

c. Communications with Community:  Open well-advertised hearings are best vehicle for court to know what community needs.  Ex:  Agent Orange a disbursing agency operated a phone bank to receive questions about vets and their families eligible for money. A satisfaction audit by an outside agency would be useful.

d. Settlement: Judges Play Key Role. Interest in managing docket justifies more active role.  Even continuuing influence after settlement.

e. Extrajudicial Assistance: Trial judges need help w/MT cases.   Traditional view restricts judge’s ability to get help.

f. Summary of Judge’s Role:  Judge’s obligations diff’t than in normal cases.  Run directly to the community. Judge’s should grab what competent and neutral help they can find.

5. Ethics in Practice:  

a. Corporate Defendants:  defense counsel and executives of defendant corps have an oblig to work to resolve disputes so that the D and the community can move forward w/as little waste in transaction costs as possible.

b. Scientific Community: we tend to exaggerate the purity of scientists and their ability to provide precise answers when needed.  Scientists must police their own ethics.

c. Legislature:  a national tort law is required to govern mass tort cases.  (also need a nat’l scheme to compensate victims of products)—there is lots of authority for national tort law in the Commerce Clause. Such a law would abolish punies in MTs and impose uniform standards in fields where gov has exercised regulatory authority-primarily in pharmaceuticals and toxics chemicals.  Certification should be obtainable that the protections in the law are sufficient, thereby pre-empting state based tort actions.  Tax on producers with a surcharge for companies might also be helpful.

B. Notes

1. Clients have less involvement in MT b/c issues are more complex.

2. MT v. Class Action:

a. don’t have class actions for personal injury b/c it too many injuries and variation

b. class action:  one trial—only prove liability and causation once

c. Mass Torts:  lots of trials; each person must prove each thing to win.

II. Problems of Causation in Mass Torts

A. Scientific Causation:  Hall v. Baxter Healthcare Corp
1.   Summary: Recipients of silicone breast implants brought products liability claims against manufacturers of implants.  After cases were transferred to Judicial Panel for Multidistrict Litigation and then remanded for trial, defendants moved in limine to exclude plaintiffs' proposed expert testimony on causation. After appointing independent advisors for court on scientific issues and holding hearings, the District Court, Robert E. Jones, J., held that:  (1) testimony that atypical connective tissue diseases from which recipients allegedly suffered were caused by implants was not based on accepted scientific testimony as required by Daubert ;  (2) remaining scientific testimony did not meet Daubert  standard;  but (3) effective date of decision would be deferred pending reports of national scientific panel appointed by Judicial Panel for Multidistrict Litigation. Currently pending in this court are a number of silicone breast implant cases brought by or on behalf of the plaintiffs against various breast implant manufacturers. [FN1]  Plaintiffs seek damages for injuries they claim to have suffered as a result of implantation with silicone gel breast implants. Among other things, the plaintiffs assert that silicone from the implants has migrated and degraded in their bodies and has caused a systemic syndrome or illness, which they generally refer to as "atypical connective tissue disease" (ACTD).  In essence, plaintiffs claim a "unique constellation of symptoms" consisting of hundreds of symptoms commonly experienced by the general population. [FN2]

3.  Federal district court has inherent authority to appoint independent advisors to court.  Fed.Rules Evid.Rules 104,

4. Assessment of whether proffered expert testimony is admissible under  Daubert  test for admissibility of scientific testimony is preliminary question for court.

5. Proponent of expert testimony bears burden of proving admissibility of testimony under Daubert  standard for admissibility of scientific testimony.

6. Under Daubert  standard for admissibility of scientific testimony, expert scientific opinion is admissible if it qualifies as scientific knowledge and is therefore sufficiently reliable.  Fed.Rules Evid.Rule 702

7. Under Daubert  standard for admissibility of scientific testimony, district court acts as gatekeeper to ensure that any and all scientific testimony or evidence admitted is not only relevant but reliable;  court thus must determine at outset whether expert is proposing to testify to scientific knowledge that will assist trier of fact to understand or determine fact in issue, and determination entails preliminary assessment of whether reasoning or methodology underlying testimony is scientifically valid and of whether reasoning or methodology properly can be applied to facts in issue.

8. Under Daubert  standard for determining admissibility of scientific testimony, court must perform two‑pronged analysis;  court must first determine whether expert testimony reflects scientific knowledge, constitutes good science, and was derived by scientific method, and second must ensure that proposed testimony "fits," or is relevant to task at hand in that it logically advances material aspect of proposing party's case.

9. Factors considered by district court in determining whether proposed expert testimony is scientifically valid, and therefore reliable for purposes of Daubert  standard for admissibility of scientific testimony, include whether theory or technique employed is generally accepted in scientific community, whether theory has been subjected to peer review and publication, whether theory can be and has been tested, whether known or potential rate of error is acceptable, and whether experts are testifying about matters growing directly out of research or have developed opinions expressly for purpose of testifying;  list is illustrative and not exhaustive.  Fed.Rules Evid.Rule 702, 28

10. In determining whether expert's theory or method is generally accepted for purposes of Daubert  standard for admissibility of scientific testimony, in certain circumstances it may be sufficient if minority in scientific community accepts methods employed, but only if proponent demonstrates in some objectively verifiable way that expert has both chosen reliable scientific method and followed it faithfully.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.

11. Even if proponent of expert testimony meets burden of establishing that testimony qualifies as scientific knowledge, court must still exclude testimony under Daubert  standard for admissibility of scientific testimony if it does not "fit" matters at issue in case;  in order to fit, testimony must logically advance material aspect of proposing party's case.

12. Under Oregon law, plaintiff in silicone breast implant case must prove not merely possibility of causal connection between substance in question and alleged systemic disease, but also medical probability of causal connection.

13. Under substantive standard applied to toxic tort actions under Oregon law, which requires plaintiff to prove medical probability of causal connection, if expert witness cannot state causal connection in terms of probability or certainty, expert testimony must be excluded under Daubert  standard for admissibility of scientific testimony on basis that it will not assist trier of fact.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.

14. Question of whether expert testimony is admissible under Daubert  standard for admissibility of scientific testimony is separate from question of whether testimony is sufficient to submit case to jury.

15. Under Daubert  standard for determining admissibility of scientific testimony, district court need not accept as scientifically reliable any conclusion that good science does not permit to be drawn from underlying data but which, instead, constitutes unsupported speculation or leap of faith. Fed.Rules Evid.Rule 702, 28 U.S.C.A.

16. Expert testimony that atypical connective tissue diseases from which recipients of silicone breast implants allegedly suffered were caused by autoimmune responses to silicone from implants did not have valid scientific basis and was inadmissible under Daubert  standard for determining admissibility of scientific testimony in products liability action against implant manufacturers;  reumatology community did not generally accept existence of diseases, theory behind which was at best untested hypothesis.

17. Expert testimony that epidemiological and other scientific data showed that women with silicone breast implants had significantly elevated probability of suffering from disease did not have valid scientific basis and was inadmissible under Daubert  standard for admissibility of scientific testimony in products liability action against manufacturers of implants;  none of 16 epidemiological studies relied on showed that women with implants faced relative risk of disease sufficient to establish causation under Oregon law, and abstract of studies on which expert relied was not yet released and contained internal contradictions.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.

18.  Testimony of plaintiff's expert that no valid epidemiological studies regarding relationship of silicone breast implants and disease had been completed was inadmissible under Daubert  standard for determining admissibility of scientific testimony in products liability action against implant manufacturers;  testimony was not reliable, as it had not been subjected to peer review and conflicted with general consensus of scientific community, and did not "fit" theory of case.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.

19.   Widespread acceptance can be important factor in ruling particular scientific evidence admissible, and known technique that has been able to attract only minimal support within community may properly be viewed with skepticism, under Daubert  standard for determining admissibility of scientific testimony, and unexplained conflict with generally accepted methodology or theories in given scientific field can be basis for excluding proffered testimony.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.




20. Provision of Federal Rules of Evidence which calls for balancing of probative value of evidence against its prejudicial effect remains in play during hearing under Daubert  to determine admissibility of scientific testimony. Fed.Rules Evid.Rules 403, 702, 28 U.S.C.A.





21. Expert testimony that silicone was capable of causing symptoms from which recipients of silicone breast implants suffered, which was based on extrapolations from studies of animal testing involving crystalline silica, was not reliable scientific evidence and was inadmissible under Daubert  in products liability action against implant manufacturers;  no showing was made that results of rodent studies could be applied to humans, case studies were insufficient basis for conclusions as to causation, and no showing was made that implants were associated with presence of crystalline silica. Fed.Rules Evid.Rule 702, 28 U.S.C.A.

22.  Extrapolations of animal studies to human beings are generally not considered reliable scientific testimony, and are not admissible under Daubert, in absence of scientific explanation of why such extrapolation is warranted

23. Case reports and case studies are universally regarded as insufficient scientific basis under Daubert  for conclusion regarding causation, because such reports or studies lack controls.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.

24.  Expert testimony of chemists that silicone used in breast implants migrates out of implant capsules, changes form in body, and changes into substances which are reactive in body was inadmissible under Daubert  standard for admissibility of scientific testimony in products liability action against implant manufacturers;  testimony that silicone changes into substances which are reactive in body was unsupported by scientific literature, and testimony thus did not "fit" issue of whether silicone implants can cause signs or symptoms of disease in women.  

25. Expert testimony that silicone breast implants can cause disease in women, which was based on differential diagnosis in which medical practitioners identified most likely cause of set of symptoms, was inadmissible under Daubert  standard for admissibility of scientific testimony with respect to issue of general causation in products liability action against implant manufacturers.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.

26. Expert testimony regarding specific causation in given plaintiff which results from differential diagnosis, under which medical practitioner identifies most likely cause of set of symptoms, is irrelevant and is inadmissible under Daubert  standard for admissibility of scientific testimony unless general causation, or that suspected cause can actually cause injury, is established. Fed.Rules Evid.Rule 702, 28 U.S.C.A.

27. General causation issues aside, expert witness must rule out other potential causes of patient's condition in order for expert testimony based on differential diagnosis, in which medical practitioner identifies most likely cause of set of symptoms, to be admissible under Daubert  standard for admissibility of scientific testimony.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.

28. Expert testimony that silicone breast implants had specifically caused symptoms of which recipient complained, which was based on differential diagnosis performed by patient's treating physicians, was inadmissible under Daubert standard for determining admissibility of scientific testimony in products liability action against implant manufacturer;  expert did not testify as to how he eliminated other potential causes of symptoms, and there was no evidence that implants were legitimate possible cause of symptoms.  Fed.Rules Evid.Rule 702, 28 U.S.C.A.

29. Notes:  Silber would argue that there was nothing peer-reviewed yet b/c no one has studied yet.  This standard means that 10 years worth of sick women won’t get anything.  If the judge rather than jury decides—it’s different.  Also, any new innovation won’t meet this standard.

  

B.    Identifying the Tortfeasor:  Gaulding v. Celotex: you must have a document to get you past sj.

1. Summary:  Survivor of decedent whose death allegedly resulted from exposure to asbestos brought products liability action a/g 5 alleged manufacturers of asbestos-containing board. P concede that they are unable to identify the specific manufacturer of a product and therefore seek to impose collective liability a/g a number of possible tortfeasors. They named 5 Ds which they claim ‘dominated the market of asbestos-containing wallboard’ at the time of wife’s exposure.  Further admit that they have not joined all possible tortfeasors.  They claim the board was defective and unreasonably dangerous and was marketed without an adequate warning alerting users of hazard of asbestos exposure. Claim board also negligently designed and labeled. Mother had a vanity built for her by her husband and she contracted asbestosis.  P claims that since Tx allows joint and several liability and res ipsa locquitor they say the collective liability should be adopted.  DC granted sj in favor of manufacturers.  Survivors appealed.  AC affirmed. On review, the SC held that collective liability theories advanced by survivors were inapplicable.  

2. Opinion: 

a.  Joint and Several Liability won’t work here b/c in case relied upon it was unequivocally proven that each of the 2 Ds contributed to overall injury.  

b. Res Ipsa Locquitor won’t work here either.  Doctrine only applies when (1) the character of the injury is such that it would not have occurred in the absence of negligence and (2) the instrumentality that caused the injury was in the sole management and control of D.

c. Alternative Liability:  adopted in Summers v. Tice.  Relaxes P’s burden of identifying tortfeasor and may allow P to prevail when traditional causation would prevent recovery.  When Independent acts of neg are simultaneously committed by 2 or more Ds and only one act results in injury, then the P is relieved of the burden of proof.  Burden shifts to Ds to exculpate themselves. Key element Is that all possible tortfeasors are brought before the court.  

d. Concert of Action:  those who are in pursuit of a common plan or design to commit a tortious act and actively participate in it or lend aid, coop, or encourgement to the wrongdoer are equally liable. Developed in cases in which innocent bystanders wr injured during illegal drag races. Ds must participate in acts of a tortious character in carrying out the plan. Most jurisdictions that use this theory do not use it to apply to latent disease product liability cases which involve numerous manufacturers.

e. Enterprise Liability:  each mfr is held accountable b/c of adherence to an industry-wide standard.  Applies when it is shown that al Ds were jointly aware of the risks at issue and possessed a joint capacity to reduce those risks. Most jurisdictions reject this theory. B/c it is limited to use in cases which involve only  small number of manufacturers in a highly centralized industry. Also too hard to show Ds collectively controlled their conduct by jointly imposed safety standards. This case doesn’t work under this theory by Ps haven’t shown that it is more likely than not that wife’s injury was caused by board made by one of the Ds or that risks in asbestos were jointly controlled by Ds.

f. Market Share Liability:  First used in a DES case.  Cali SC first used theory by fashioning an appointment of liability based on the relative market share of the D manufacturers.  Requires that a P join mfrs of a substantial share of the DES produced or marketed in the relevant area and prove a pfcase on every element except identification of the direct tortfeasor.  At that point, the burden shifts to the Ds to prove tht they did not cause the Ps injury.  If a D is unable to do this then it is held liable for market share percentage of Ps damages. Won’t work here.  It is impossible to determine when and where this was produced.

C.  General Concerns:  Able Supply So. V. Moye:  
1. Summary:  D’s in mass products liability action involving over 3000 Ps and nearly 300 Ds sought by mandamus relief a/f TC refused to compel Ps to answer interrogatory filed nearly 8 years earlier requesting identification of physicians who had attributed any ps alleged injury to specific product manufactured or supplied by a D.  Ps allege they were exposed to toxic materials delivered to Lone Star mill and that they suffer from various occupational diseases or require medical monitoring as a result of the exposure.  The SC held that (1) TC committed clear abuse of discretion in refusing to compel answer (2) and D lacked adequate remedy at law. P are ex-employees of Lone Star Steel. D= 294 manufacturers and suppliers of various products to steel mill.

2. Opinion:
a. Mandamus will issue only to correct clear abuse of discretion when there is no adequate remedy at law.

b. TC clearly abused its discretion in refusing to compel Ps to answer question requesting identification of doctors who had attributed any Ps alleged injury to specific product made or supplied by D, 

c. Both parties are entitled to full fair discovery within reasonable period of time and to have their cases decided on merits.

d. Texas is a One Disease State:  if you have little injury and you settle then get sicker 10 years later you are sol.

e. Toxic soup:  I don’t know what is wrong or what’s caused it.

f. What are ways to get medical info? Written, interrogatories, deposition, personal injury, medical release (you can have all my medical records), try to take depo of doctor.

III. Damages in Mass Torts

A. Low-Level Injury, Risk of Future Injury and Current Emotional Anguish, and Medical Monitoring:  Temple-Inland Forest Products Co. v. Carter:  Texas SC
1. Issue:  Whether a person who has been exposed to asbestos but doesn’t have an asbestos-related disease may recover damages for fear of the possibility of developing such a disease in the future.

2. FACTS:  Temple hired Biskamp to install electric outlets and computer jacks in a lab at one of its facilities.  In performing the installation, 2 Biskamp employees drilled holes in countertops which they were not told contained asbestos.  Drilling generated dust containing asbestos fibers to which Carter and Wilson were exposed.   They had no protective gear to prevent them from inhaling the dust. Carter worked on project 4-6 weeks and Wilson for 2 weeks.  They found out at the end of the project and they both stopped.  Temple then tested and decontaminated the lab.  About 1½ years later, C and W were examined by Dr. Jenkins on the referral of their L.  Dr. Jenkins concluded that neither of them had any asbestos-related disease, but they still sued Temple for mental anguish damages caused by its having negligently exposed them to asbestos fibers.  C and W also alleged that T had failed to develop a hazard communication system as required by fed regs to protect people working on the premises.   Dr. J testified that W complained of shortness of breath on exertion and his x-ray showed some bilateral pleural thickening and his pulmonary function report suggested some obstruction in the small peripheral airways.  Dr. J said that the shortness of breath and pleural thickening could be from obesity and that the thickening could have also been from asbestos exposure prior to Temple job. Dr. J didn’t attribute any of W’s symptoms to exposure at Temple site given the long latency period normally required for symptoms and the recentness of the Temple project. C showed no abnormalities.  Dr. J said they did not suffer disease from exposure and were not disabled.  However, Doctor did say that their risk for asbestos diseases was higher as a result of the exposure to asbestos and probably inhalation at Temple.  T moved for summary j/m on ground that C/W had suffered no injury for which they could recover mental anguish damages.  T argued that P’s claims of fear of future disease was same thing as the negligent infliction of emotional distress for which they could not recover under Boyles v. Kerr. Ps respond that the inhalation of fibers was a real physical injury which could lead to asbestosis and they should be compensated for their resulting anxiety.  T also argued it was not grossly negligent as a mol.  

3. Procedure:  

a. TC granted sj

b. AC relied on Watkins v. Fibreboard and Fibreboard v. Pool to say that it is well established that P may recover for mental anguish based on fear of cancer even though the ev show P not have cancer and in reasonable medical probability will never have cancer as long as there has been exposure to the causative agent and the fear is reasonable.  Held that the sj record not show that C/W’s fears were unreasonable and remanded to TC.  Dissenter said the chances of disease were so low that the fear was unreasonable as a mol.

c. SC held that workers exposed to asbestos who did not have asbestos-related disease could not recover damages for fear of possibility of developing such diseases in the future.

4. Opinion:

a. Must have proof of physical injury from exposure to asbestos to recover mental anguish damages for fear of possibility of asbestos-related disease.

b. A person who is placed in peril by the negligence of another, but who escapes without injury, may not recover damages simply because he has been put in a perilous position; mere fright is not the subject of damages.  

c. Workers who were invitees exposed to asbestos could not recover for fear of increased risk of disease that they may never have even assuming that they were physically injured by inhalation of fibers and thus reasonably feared some asbestos-related disease.  General Rule:  The existence of physical injury is ordinarily necessary for recovery of mental anguish damages, such injury may not be sufficient for recovery when the injury has not produced the disease, despite a reasonable fear that it will.  Without intent or malice on the D’s part, serious bodily injury to the P or a special relationship between the 2 parties, we permit recovery for mental anguish in only a few types of cases involving injuries of such a shocking and disturbing nature that mental anguish is highly foreseeable as a result.
d. Whether a P can recover for mental anguish absent physical injury depends on the nature of the duty breached and the quality of proof offered.
e. A landowner’s (temple) tortious breach of his duty to invitees (workers) is not a wrong for which mental anguish is compensable absent physical injury.
f. In almost all cases of personal injury, the law allows for mental anguish even if the mental anguish is not itself physically manifested—but if the bodily injury that caused the anguish is at most latent and any eventual risks are uncertain then the case for recovery is much weaker.

B. Notes:

C. Punitive Damages:  Owens-Corning Fiberglass Corp v. Malone:
1. ISSUE:   

a. What evidence beyond a defendant’s net worth is relevant and admissible to mitigate punitive damages?  (from Owens-Corning Fiberglass v. Malone)

b. Do punitive damages alone or in aggregate violate due process? (from Owens-Corning Fiberglass v. Wasiak)

2. HOLDING:  

a. Profitability of manufacturer’s misconduct, past settlements that specified amounts for punies, and other paid punies are relevant when offered in mitigation of punie awards

b. Evidence of UNPAID and POTENTIAL awards inadmissible in mitigation of punie awards.

c. Erroneous exclusion of some mitigating evidence was harmless in this case

d. Punitive damage awards do not violate due process when considered by themselves

e. Punitive damage awards do not violate due process when considered in aggregate w/prior awards.

3.  FACTS:  

a. Malone:  involves 3 consolidated suits for injuries allegedly caused by asbestos products that OCF produced or marketed.  Parties tried it under Texas Law.  TC rendered for P for 3.03 million actual damages and 1.5 million punies.  AC affirmed TC.

b. Wasiak:  involves 4 consolidated asbestos cases a/g OCF.  In 2 cases, the decedents died of meso.  In the other 2 cases, the Ps were diagnosed with asbestosis.  Parties tried case under Alabama law.  TC rendered j/m for P for about 1.6 million actual damages and 3.7 million punies.  AC affirmed.  ***NOTE discrepancy here.

4. OPINION:

a. Punies are not designed to compensate or enrich individual victims but to punish a party for its outrageous conduct, malicious, or otherwise morally culpable conduct and to deter it and others from committing the same or similar conduct again in the future.

b. Evidence about the profitability of a D’s misconduct and about any settlement amounts for punitive damages or prior punie awards that D has actually paid for the same course of conduct is admissible in mitigation of damages b/c it is relevant to determining the amount of punies necessary to fairly punish and deter.
c. Unpaid punitive damage awards (either in past or yet to come in future) are not admissible on issue of proper amount of punitive damage award in this suit b/c of undue risk of prejudice and jury confusion since many punitive damage awards are reduced or reversed or settled lower.

d. Due process clause prohibits grossly excessive punitive damage awards even when such awards are not deemed excessive under governing state law.

e. Degree of reprehensability of the D’s conducts is probably the #1 factor in determining the reasonableness of a punitive damage award under the DPC.  

f. Conduct that endangers a person’s health or safety merits more punishment than purely economic harm when considering a due process violation.
IV. Conventional Procedures for Administering Mass Torts Cases

A. Consolidation:   
1. TRCP 174:  

(a) Consolidation:  When actions involving a common question of law or fact are pending before the court, the court may order a joint hearing or trial of any or all the matters in issue in the actions; it may order all the actions consolidated; and it may make orders necessary to avoid unnecessary costs or delay.

(b) Separate Trials:  To further convenience or to avoid prejudice, court may order the separate trial of any claim or any separate issue.

2. FRCP 42:  

(a) Consolidation:  When actions involving a common question of law or fact are pending before the court, it may order a joint hearing or trial of any or all the matters in issue; it may order all the actions consolidated; and it may make orders concerning the proceedings therein in order to avoid unnecessary cost or delay.

(b) Separate Trials:  to further convenience or avoid prejudice or to conduce expedition and economy, the court may order a separate trial of any claim or separate issue of any # of claims always preserving inviolate the right of trial by jury as declared by the 7th Amendment to the USCON or by statute.



3.   In re Ethly Corp
a. Issue:  Whether the TC abused its discretion by grouping for trial the premises liability claims of 22 workers or their family members a/g 5 defendants for deaths or injuries allegedly caused by exposure to asbestos?

b. Holding:  B/c the record is silent w/regard to many factors that would inform our decision on the commonality or conversely the dissimilarity of these claims, the relators have not demonstrated that the TC abused its discretion. Deny mandamus.  Separate trials not required by diversity and # of worksites, wide variety of workers’ occupations, differing length and dates of exposures, different diseases, deaths of some,  or because some evidence might be admissible against one D but not against another.

c. Facts:  Underlying suit was brought by # of Ps represented by same atty a/g one or more of 69 different Ds.  All claims are against premises owners or occupiers for the injuries or deaths of workers allegedly exposed to asbestos at industrial sites.  Workers were employed by various independent contractors and were sent to these sites.  Eventually, suit ended up being 111 workers/family members against 5 Ds.  Each P has asserted claims for the same injuries or deaths in separate suits a/g the manufacturers of asbestos containing products.  All suits in Harris County were assigned to a special docket but these premises cases weren’t on that docket.  TC told Ps to agree to grouping claims and when they didn’t agree, the TC put together all those who had resolved their claims against the manufactuers.  This group was 22 Ps.  Exposure occurred between 1941 and 1981.  Lengths of exposures ranged from 1-38 years.  None of the workers had been to all 5 sites.  11 had been to only 1 D; 6 worked at 2 Ds; 4 worked at 3 Ds; 1 worked at 4 Ds.  All the workers had been exposed to asbestos at one or more of 41 other sites. (not Ds).  4 of the 5 Ds sought mandamus from AC and now seek it from TSC.  

d. Opinion:  
1. Court may join too many cases for a single trial if its expects that some will settle before trial commences and thus the number of cases initially set might exceed the # that can be tried together w/out confusion or prejudice.

2. Setting a few more cases than normal is ok, but setting way too many is bad.

3. But court must reassess decision to aggregate once trial date arrives to make sure that the required commonality is present and that the sheer number of claims, parties, or worksites will not overwhelm or confuse the jury.

4. Key factor on the consolidation of claims is will it be fair or impartial to all parties?

5. Maryland Factors 

a.  developed for determining if the consolidation of asbestos claims is likely to prejudice or confuse the jury are not exclusive and may not be the best indicators in other types of MT litigation.
b. Purpose of Maryland factors is to determine if consolidation will prejudice or confuse the jury.
c. They are applicable in this case.
d. Factors:
(1) Worksites:  how many, what type: here, the diversity and # of worksites weighs against consolidation.

(2) Similar Occupations:  record is silent on how the differing occupations might have caused difft exposure levels so court not presumethat material differences exists.  Usually, different occupations weighs against consolidation.

(3) Time of Exposure:  no ev in record on why these difference might cause problem.


(aa) Date of Exposure:  


(bb) Length of Exposure:

(4) Disease Types and Types of Cancer:  whether the alleged diseases have same or similar etiologies.  Record contains no stipulation, expert testimony, or affadavits stating that the ev regarding the range of diseases here vary significantly.

(5) The Living and The Deceased:  Is there a danger that the claims regarding the deceased will bootstrap the workers who don’t have fatal conditions?  This concern has considerable weight when the types of diseases suffered by workers vary and it is disputed whether these diseases are likely to result in death.   Record not give us prognosis on the 22 workers etc.

(6) Status of Discovery: not at issue favors one trial.

(7) Whether the Ps are Represented by Same Counsel: not at issue favors one trial.

6. Responsibility for conducting a task in a safe manner rests with the independent contractor not with the premises owner or occupier.

7.  Type of asbestos-containing product to which particular worker was exposed and whether asbestos fibers were likely to have become loose or airborne bears on the extent and intensity of exposure to asbestos and could be considered a subset of the worksite or occupation Maryland factors.
B. MultiDistrict Consolidation and Transfer:

1. In re Asbestos Products Liability Litigation:  Judicial Panel on MultiDistrict Litigation
a. Issue:  Should all pending federal district court actions not in trial involving allegations of personal injury or wrongful death caused by asbestos be centralized in a central forum?

b. Holding:  26,639 actions involving personal injury or wrongful death claims from asbestos will be transferred to the Eastern District of Penn for pretrial proceedings, considering that the actions involved common questions of fact and that the centralization of actions would best serve convenience of parties and witneses and promote the just and efficient conduct of litigation.

c. Opinion:  This litigation has reached a magnitude never contemplated before that threatens the administration of justice and requires a new streamlined approach. Worst part about asbestos cases:  dockets in fed and state courts grow, long delays normal, trials too long, same issues relitigated, transaction costs exceed recovery by double, limited assets of Ds threatens and distorts process, and future claimants may lose out completely. Only true solution lies with legislature. Panel must weight the interests of all the Ps and Ds, and must consider multiple litigation as a whole in the light of the purposes of the law.   Since 1407 is mostly for pretrial, no reason for parties and witnesses to travel to transferee district.

2. Texas Rule of Judicial Administration 11:  Rule applies to any case that involves material questions of law and fact in common with another case pending in another court in another county.    SEE END OF WEEK FOUR PACKET.
3. 28 USC §1407:  Transfer –Consolidation:  when civil actions involving one or more common questions of fact are pending in different districts then such actions must be transferred to any district for coordinated or consolidated pretrial proceedings.  Used mostly in mass torts and other complex litigation.
V. Beyond Convention

A. Bellwether Trials:  In re Chevron USA 

1. Bellwether P:  one P represents how other cases will go. Creates settlement value.

2. Elastic and Non-Elastic Torts:  Non-Elastic Tort more definite:  injury, Ps, Ds.  Asbestos is very elastic b/c of latency period; also breast implants, also silicosis.  Chevron tort is non-elastic b/c the universe of Ps well-defined.

3. ISSUE:  Is the group of Bellwether Ps representative of larger class of Ps? No

4. HOLDING:  

a. Selected 30 cases included in DC “unitary trial” lacked required level of representativeness so that results could permit court to draw sufficiently reliable inferences about whole that could, in turn, form basis of j/m affecting cases other than selected 30 and 

b. Before the TC may use results from bellwether trial for purpose that extends beyond the individual cases tried, it must, prior to any extrapolation, find that cases tried are representative of larger group of cases or claims from which they are selected.

c. Must find by scientific data that small group representative of large group

d. Small group in this case not rep. Of large group.

5. FACTS:  Chevron petitions the 5th Circuit for a writ of mandamus seeking relief from an order of the DC containing a trial plan for this litigation.  Court denies the writ as it relates to the scheduled trial of the 30 selected Ps but grants it as it relates to utilization of results of such trial for issue or claim preclusion.  Case arose out of alleged injuries suffered by over 3,000 Ps and intervenors who claim personal injuries, wrongful death, and property contamination caused by Chevron’s acts or ommissions.  Ps charge that Chevron knowingly used contaminated land in sale for residential purposes and developers not remediate land so the water got contaminated.  Ps sued in both state and fed court.  Chevron removed state case to fed court.  DC approved a trial plan in which a unitary trial on the “general liabilty or causation” on behalf of the remaining Ps as well as individual causation and damages issues of selected Ps and ordered selection of a bellwether group of 30 Ps.  15 chosen by each side. Goal was to determine liability in one trial and establish bellwether verdicts to which the remaining claims could be matched for settlement purposes.  

6. OPINION:

a. This is complex litigation:  the high # of Ps and the complexity of 3 claims each.

b. This case is non-elastic tort b/c pool of potential Ps is known or ascertainable and event causing injury is readily traceable to particular Ds at a particular time.  Non-elastic MTs are easier

c. Problems with the Trial Plan:

(1) does not identify any common issues or explain how the verdicts in the 30 selected cases are supposed to resolve liability for the remaining 2970 Ps.

(2) Ps not group representative of whole class

(3) Tc wanted to use 30 for claim/issue preclusion.

d. Defining the Bellwether Trial:

(1) notion that the trial of some members of a large group of claimants may  provide a basis for enhancing prospects of settlement or for resolving common issues or claims.

(2) Idea is sound and accepted.

(3) Promotes settlement and resolves common issues

(4) This Trial Plan is not a Bellwether Trial:  It is a trial of the 15 best and 15 worst cases in the universe of claims.  There is no pretense that the 30 cases are representative of the 3000 ps.

(5) The sample (small group) must be a randomly selected on of sufficient size as to achieve statistical significance to the desired level of confidence in the obtained result.  Samples are selected by the application of science of inferential statistics.

7. Concurrence:

a. granting mandamus hard thing

b. doubts you can ever use a bellwether group to determine larger group of cases

c. hard to make group representative in toxic torts b/c quantity, geographic proximity, temporal exposure to substance.  This case is unique b/c so many Ps and each claim’s circumstances make the aggregate hard.

d. Use of innovative techniques in immature mass torts very disfavored.

e. Decision to Certify Class (as noted in the Rhone-Poulenc hemophiliac case) tends to force Ds to settle and conducting an imperfect bellwether trial in this case threatens the same thing.

f. If you’re going to use a bellwether ps in mass torts, must make sure that the group is representative.  Hard to make group representative in toxic tort cases

g. Use of statistical sampling as a means to identify and resolve common issues in tort litigation has been criticized severely:  may deprive parties of their 7th A jury right. Rhone-Poulenc explained that by bifurcating liability and causation, the same issues may be examined by diff’t juries.  So even if the bellwether jury decided liability on Chevron, later juries would have to revisit it when faced with comparative causation or comparative negligence.

B. Extrapolation of Damages:  The Cimino Case

1. In re Fibreboard Corp
a. Holding:  DC did not have authority to order full trial of liability and damages for 11 class representatives with such other ev as the parties wished to offer from 30 illustrative Ps and with jury then determining total damages sufffered by the remaining 2990 class members on the basis of that evidence and expert testimony.

b. Summary:  DC tried to try 3031 asbestos pi cases in a common trial.  DC set them for trial on Feb 5 1990.  Trial has 3 phases:  Phase 1:  defenses and punies tried like in Raymark; Phase 2:  before the same jury, certain rep cases will be fully tried and the jury will decide the total liability to the class; Phase 3:  any awarded damages will be distributed using various techniques.   Ds seek writ of mandamus to vacate orders consolidating the 3031 cases.

c. Opinion:  

(1) In Cimino v. Raymark, Ratliff concluded that individual trials not an option in asbestos cases. Recommended 4 phases:  classwide liability, class reps’ cases; classwide damages; apportionment; and distribution.

(2) Phase 2:  jury will decide the % of Ps exposed to each Ds products, % of claims barred,      adequate warnings and other defenses.  Then determine actual damages in lump sum for 

each disease category for all Ps in class.  Include a full trial of liability and damages for 11 class reps plus 30 illustrative Ps (15 from each side).  Basis for jury j/m is the 41 cases plus the data supporting the calculations of the experts regarding the total damages suffered by the remaining 2900 ps.

(3) Ds say there are lots of problems with Phase 2:

(a)  the trial would effectively deny Ds right to a jury

      (b)   would work an impermissible change in the controlling sub law of texas

 (c)  would deny procedural due process under the 5th A, 

(d)  would effectively amend the rules of civ pro contrary to the enabling   acts (erie)

(4)  conceded that some Ps will get more or less than they would have in regular trial, but Ps say that the differences will be borne by them since the  mode of proof will allow reasonable accuracy.  Court says that it’s really hesitant to trust statistical measure of representativeness and commonality as enuff to make informed jury decisions on damages.  Expecially in this case since there are so many disparaties among the class members.

(5)  D’s due process is a concern b/c it’s not clear that all the Ps are really before the court or that this is really even a class.

(6) Main problem with Phase 2 is that it infringes on the dictates of Erie that we remain faithful to the law of Texas and upon the separation of powers btwn judiciary and legis. Texas requirement of products that P must prove that the D supplied the product and other elements of products law in texas focus on individuals not groups.

(7) Inescapable fact is that the claims of 2990 people will not be presented instead the claim of one unit of people will be.  This phase changes the sub law although it look like procedureal.

(8) TX law requires individual caussation but don’t do that here.

(9) Members can’t be certified b/c the common issues don’t predominate.

2. Cimino v. Raymark Industries

a. Issue: validity of the trial plan modified from the In re Fibreboard case.  

b. Facts:  DC originally consolidated 3031 cases for certain common issues and certified a class under 23b3.  Class consisted of insulation and construction workers and families.   Phase 1 of Fiberboard was a complete jury trial of the entire individual cases of the 10 class reps and a classwide determination of issues of defectiveness, warning, and punies.  Phase 2 was to address exposure on a craft and job site basis and was dispensed with on the basis of a stipulation.  Phase 3, 160 different individual cases (sample cases) some from each of the 5 diseases included in the entire group of underlying cases were tried to 2  other juries to determine only each of those individual sample case plaintiffs’ respective actual damages from their particular disease.  Then each of the remaining 2128 cases, called the extrapolation cases, would be assigned to one of the five categories and would be entitled to j/m based on the an amount of actual damages equal to the average of the verdicts rendered in those of the same disease. By end of phase 3 only 2 Ds were left—Pittsburg Corning and Acl.  ACL lost 2/10 class rep cases.  J/m was rendered a/g PC in 157 cases.  

c. Holding:  must reverse all phase 3 sample case j/m and the 5 extrapolation cases.

(1) phase 3 violated the manufacturer’s 7th a right to determination of whether its product caused individual Ps’ diseases

(2) phase 3 violated manufacturer’s right under texas law and 7th A to have jury determine distinct and separate issues of actual damages sufferec by each extrap P

(3) punitive damages multiplier of 3:1 of punies to actuals a/g manufacturer not excessive.

(4) Manu not jointly and severally liable under texas for exemplary damages a/g it and a bankrupt codefendant

(5) Bankrupt codefendant’s 15% causation share of actual damages was properly allocated to manufacturer

(6) Supplier owed no duty to warn users of manufacturer’s product conerning its dangers.

d. Opinion:

(1) texas sub law applies under erie

(2) changing the procedure of trial  not change the required burdens or the meaning of liability.

(3) Contrary to Fibreboard Holding that:  under Tx law, causation of Ps injury byb Ds product and Ps consequent damages must be determined as to individuals and not groups.

(4) Phase 3 violates this b/c it includes damages but not causation

(5) In texas diversity case, the test for a p’s minimum showing of producing cause of asbestos cases is the frequency-proximity-regularity test:  must be proof for sj of freqent and regular work in an area of the shipyard in proximity ot some specific item of Ds asbestos containing product.  This just gets P to jury

(6) Can’t extrapolate damages, jury must determine each P’s damages

(7) The raw asbestos was not adulterated or other than normal and it was not itself defective so not have to warn.

VI. Forum Non Conveniens:  Dow Chem Co v. Castro Alfaro
a. Issue:  Whether the statutory right to enforce a personal injury/wrongful death claim in texas precludes a tc from dismissing the claim for FNC?

b. Holding:  the legislature has statutorily abolished the doctrine of FNC in suits brought under 71.031 of TXCPRem C in wrongful death and personal injury actions arising out of an incident in a foreign state or country.

c. Facts:  EPA blocked use of DBCP and Ds shipped tons of it overseas.  The banana plantation workers employed by US company on US land for US food.  Alfaro and 81 employees/spouses of the Standard Fruit Company brought suit a/g Dow Chemical and Shell Oil.  Claim that they suffered personal injury as a result of exposure to DBCP, a pesticide manufactured by Dow and Shell and allegedly furnished to SFC.  Several medical problems including sterility.   Ds argued FNC; they say the statute not intend an absolute right to sue.

d. Opinion:

1. Dissent is wrong that the legis could not have possibly wanted to abrogate fnc b/c the statute in the Texas Prac and Civ Rem Code existed before fnc.  FNC existed from Scottish courts and was used in the US by 1919.  TX court first used it in 1890. Although the term fnc was not used, the doctrine was used.

e. Concurrence: big.  Gives pros and cons of FNC.

1. Allen v. Bass held that once there is a showing of  personal jurisdiction o/v a defendant, they have an absolute right to try case in this court.

2. Reasons the Doctrine of FNC is Completely Wrong: should be banned

a. the stated purpose of the doctrine are the considerations of fundamental fairness and sensible and effective judicial administration.

b. Fnc dismissal is often outcome determinative since it effectively defeats Ps claim

c. In considering convenience, the amount of discovery already done should be considered.  IN this case, extensive discovery had already been conducted in US.

d. Less than 4% of cases dismissed under FNC ever get to a foreign court.

e.  The Gulf Oil Factors are Usually Balanced Toward the D:

(1) Courts usually apply FNC by use of the factors set forth in Gulf Oil v. Gilbert:

(i) private interests of litigants including ease and cost of access to documents and witnesses

(a)  communications has changed FNC b/c documents/witness information can be sent over longer distances quicker.

(ii) public interest factors---interest of the forum state, burden on the courts, and notions of judicial comity.

(a) won’t cause a flood of cases to which Texas has not interest b/c must have personal jurisdiction and that makes sure there  is a relevancy to Texas.

(b) Texas has significant interest in this case.

(c) Ten other states do the same thing w/FNC and they don’t have a backlog of foreign cases crowding dockets.  This has been done since 1932 and none of these problems have occurred.  Congestion not a reason to pass an unjust rule.

(d) Comity is the deference shown to the interests of the foreign forum is not achieved when the US allows its mnc’s to adhere to a double standard while operating abroad and subsequently refuses to hold them responsible.

f.  Abolition of FNC would further the public policy consideration of providing a check on the conduct of mnc’s.

f.  Dissent:  

1. all acts occurred in Costa Rica—several of the resulting suits have been dismissed for FNC in federal court.

2. Definition of FNC: discretionary power of a court to decline jurisdiction when the convenience of the parties and the ends of justice would be better served if the action were brought in another forum.  Rooted in public policies of  judicial economy and fairness.

3. FNC is a necessary antidote to the expanded jurisdiction provided by long-arm statutes

4. Says FNC did not arrive in Texas until after the legislature.

5. Original intent of 71.031 was to help Texans injured elsewhere.

6. Valid Argument:  Court says it relies on plain language of statute but it really relies on Allen.  Flaiz was decided after Allen and the TXSC stressed that it had not decided the issue. Also, Allen did not balance the factors in Gulf Oil for FNC; it made a comity decision.

7. FNC does not come into play until the court has shown smj and pj.  These issues must be resolved first.

8. FNC may be invoked only by motion of a party and the burden rests on the movant to produce ev that would warrant dismissal. Must establish by a preponderance that he court should not accept the case.

9. First the TC should determine what substantive law governs the case under the choice of law rules.  If the court concludes that the foreign law will govern the case, that may be a factor in dismissal.

10. Second the TC must establish that the P has an alternative forum, the doctrine presupposes at least 2 forums in which the D is amenable to process. If no acceptable alternative exists, shouldn’t do FNC.

11. If P is a resident of Texas, then even if an acceptable alternative exists, can’t dismiss.

12. Once judge determines that an acceptable alternative forum exists, then the judge must consider all relevant factors of public and private interest to determine if justice would be better served elsewhere.

13. No single private or public factor should be outcome determinative.

14. So, while FNC is committed to the discretion of the cort, the cort must be carefully confined to a structured consideration of the relevant factors so the AC can meaningfully review it.

15. In this case, the TJ dismissed the case without specifying on the record th factors he considered and the way those factors colored his determination.

16. Another argument a/g the claim that legal systems of other countries suck is that is the legislatures’ job.

17. Law says may not shall

18. Huge section on personal jurisdiction, minimum contacts and interplay with fnc

19. Why should Costa Rican Ps injured by an American D get more money than CRs injured by a CR, a Libyan or an Iranian?

f. Stipulations normally attached to order of FNC:

1. SOL waived

2. Personal Jurisdiction consented to

3. Foreign Juris must accept the case—if it doesn’t then the case will come back.

g. FNC is a powerful tool for the defense bar, a lot of foreign nations don’t have legal system that can or will accommodate claims and so the cases go away all together.

h. Hemophiliacs Case:

1. Hemophiliacs got AIDS from contaminated products made by D.  Lots of them are in Costa Rica where half of the hemophiliacs are infected with AIDS.  

2. Hemophiliacs are mostly men and they have an incurable congenital disease in which their blood will not clot.

3. Tried to treat the disease by getting more blood.  

a. Factor concentrate was made in the 1970s and people were paid cash for their blood. Each injection for a treatment = concentration of 20,000 hi-risk people.

b. In the 1970’s it was presumed that all the factors were contaminated

c. Cutter Laboratories is Costa Rica’s chief supplier of concentrate and it knew that the product (factor 8 and factor 9)  could pass AIDS to the patients.  But they didn’t warn patients until years after they found out and they knowingly sold unscreened blood to the people despite this knowledge.

d. March 2, 1985 the ELISA TEST allowed screening blood for AIDS.

e. CL sent unscreened blood long after this date.

f. Of the four manufacturers in the US, CL had the highest percentage of the market and of the CR market.

g. In July of 1982, the first US hemophiliac got AIDS and the gov’t warned CL but the company warned of only hepatitis not of AIDS.

h. Hate Document:  Cutter actively delayed the testing to cut costs and in 1985 they knowingly sent two lots of contaminated unscreened product to Costa Rica.  There are lots of other hate documents.


Bankruptcy:  Stuart Bernstein:  Mass Torts and Bankruptcy

VII. Class Actions

A. TRCP 42    



TEXT OF RULES IN SYLLABUS

B. FRCP 23

C. TRCP 42: see Microsoft

1. Must meet 4 Requirements of Rule 42(a):

a. Numerosity:  class is so numerous that joinder is impracticable

(1) not based on #s alone

(2) must be made on facts of particular case

(3) factors:  judicial economy, nature of action, geographical location of class members, liklihood that members would be unable to prosecute individual suits; whether joinder of all members is practicable in view of size of class.

b. Commonality:  class has common questions of law or fact
(1) threshhold not high

(2) rule not require that all or even most of the questions be common; it is sufficient that there are some common questions of law or fct common to member.s

c. Typicality:  representatives claims are typical of class claims 
(1) class rep must posses same interests and suffer same injury as those absent members.

(2) Must arise from same event or course of conduct giving rise to claims of other members and must also be based on same legal theories

d. Adequate Representation:  representatives will fairly and adequately protect the class interests.  Consists of 2 elements

(1) must appear that the rep parties, through their attys, will vigorously prosecute the class claims and

(2) there must be an absence of conflict or antagonism btwn interests of named Ps and those of other members of the proposed class.

2. After meet first 4 reqts, then must fall under one section of 42b.  

3. Rule 42b(4) 

a. QOL or QOF common to the class members predominate over questions affecting individuals only (meaning court spend more time on this than others)

b. Class action is superior to other available methods for fair and efficient adjudication of the controversy.
c. Factors to make these findings:
(1) interest of class members in individually controlling the prosecution of separate actions

(2) extend and nature of any litigation concerning the controversy already commenced by the members;
(3) the desirability of concentrating the litgation of the claims in the particular forum
(4) the difficulties likely to be encountered in the management of a class action.
4. You can settle federal claims (like ERISA) in state court class action.

5. When you appeal a certification order, then nothing is automatically suspended under TRAP 29.  Go on with the case unless D makes arguments.   There is an abuse of discretion standard used, so generally will affirm TC decision on certification.
6. If you have a class cert, you can appeal it now you do not have to wait for a final order.  You get interlocutory appeal on the Texas Rule.  Nothing is stayed unless the D asks for it, so during the interlocutory appeal the case goes on as normal if no request is made under TRAP 28-9.
D. FRCP 23

1. 4 initial requirements of 23(a) must be met first:

a. numerosity:  members of class are so numerous that joinder of all members would be impracticable

b. typicality:  P as a class rep must be typical of members:  has same issues as the group.  If P can’t sue on a 2-year sol DTPA claim and others can, that is not typciality.
c. Adequacy:   The representative will fairly and adequately protect the interests of the class.
(1) No interests antagonistic to the class.  If there is a conflict of interest, you can create a subclass.  Ex:  uninsurable Ps v. insurable Ps; same liability but 2 parties seek different recovery; would need class rep for each sub class.

(2) Vigorous Prosecution/Know the Issues Well:
(a) new rules make the lawyer’s role in a deposition minimal and you depend on the ability of the P

(b) Goodrich thinks this should be relaxed b/c the adequacy of counsel is really key
(c) Sometimes the court will award a fee for being the class rep
(d) Some courts do away with vigorous prosecution, high standard in austin
(e) Buy-OFF: See Roper.  If you have a D who says to P “look you filed a class action for big bucks, why don’t we give your client $200 damages plus $10,000 for his trouble.  A very interested P wouldn’t accept.  But again it’s the lawyer’s responisibility to say “you can’t do that in texas.”
d. Commonality:  You have one common issue of law or fact (in a b3 it must predominate over individual issues.)

2. Once you meet the requirements of 23a, then you go to 23b:

a. 23b(1)(a):  Extinct:  can use it for property damage situations but it’s kind of redundant to b2

b. 23b(1)(b) Limited Fund: not enough money to go around to all the Ps and we don’t want the first P’s to get all the money.  Used in Georgine and Ahearn.  Courts increasingly allow this for mass torts hwere there are so many claims that D will go insolvent.  Example Breast Implant cases the class action would be on liability and general causation and then each P will have a separate suit on causation and damages.
c. 23b(2):  Equitable Relief:  Injunctive Relief or Declaratory Relief:  Declaratory J/m Act allows you to bring a case for a dec of right under a contract.  Ask court to define each party’s rights before an injury ever occurrs. Might request this for an entire class of individuals denied in vitro fertilization under an  insurance policy.
d. 23(b)(3):  Opt-Out:  Whether Common Issues Predominate over Individual Issues  (TRCP 42D)
1. Majority of litigation happens here

2. This is only provision with an opt-out section and it’s seen as the answer to many problems.
3. Court must find that common questions of law or fact predominate over individual members
4. Court must find that a class action is superior to other available methods for fair and efficient adjudication of the controversy.  Matters pertinent to the findings include:
(a) interests of members in the class in individually controlling the prosecution or defense of separate actions

(b) extend and nature of any litigation concerning the controversy already begun by or against members of class
(c) desirability or undesirability of concentrating the litigation of claims in the particular forum
(d) difficulties likely to be encountered in management of class action.
(e) EX:  Vanishing Premiums:  everyone given same brochure, contract, suffered same amount of damages
3. 23c:  Determining By Order whether CA should be Done:

a. asap the court will order that the class will be certified or won’t be.  This order can be conditional, alterered or amended before the decision on the merits.  Remember:  Big reason to certify is that you can always decertify later; counter arg is that if you certify then risk high costs.

b. If 23b3, court must direct best notice practicable under the circumstances to the members including individual notice to all members who can be identified through reasonable effort. Notice must advise each member that:  the court will exclude the member from the class if he requests it by a certain date, any j/m will be applicable to all members who don’t opt-out, anyone who doesn’t opt-out may enter an appearance through counsel.
c. If 23b1 or b2, any j/m will include those whom the court finds to be members of the class.
d. An action can be brought as a class action on just particular issues or class can be divided into sub-classes
e. Rules require notice only in 23b3 but courts generally hold required in all.   Bloyed:  Individual notice is by mail class members did not receive adequate notice of all material terms of proposed settlment b/c the notice did not contain the maximum amount of atty’s fees sought by class counsel and did not specify proposed method of calculating award.
f. Publication notice is sufficient for those members who can’t be found through reasonable effort.
g. Cost of both identifying and notifying each member is born by the representative P and the case will be dismissed if they are not willing to pay.
h. Interlocutory Appeals:  
(1)  You get an interlocutory appeal on denial of class cert on texas rule..  There is a debate on what can continue during this time.   If it is germane to the named P then it can continue.  Cert shouldn’t impact the named P and if issues are common named P should get to do all the discovery.  
(2) Rule 23f:  Federal Rule on Interlocutory Appeal:  you can file but it is discretionary appeal.  Only did it by mandamus before.
i. If Class Cert is denied, then you can continue the suit for the class reps with no res judicata effect on anyone else or create sub-class.
(1) might create subclass of insurable v. uninsurable Ps

(2) same liability but 2 parties seek differing recovery
(3) would need 2 class reps
j. Settlements:  any proposed settlement of the class action must be approved by the court under FRCP 23(e). Court will approve only if it’s convinced that the interests of the absent class members have been protected.  If the class has already been certified, notice of any proposed settlement must be given to each class member.
4. 23d:  order of conduct in the action

5. 23e:  dismissal or compromise:  must have approval of court and notice shall be given to all members of the class.
6. Only named Ps must meet the requirements of diversity and venue but all members must meet probably meet the amount in controversy requirement.
7. Attorney’s Fees:  court may award reasonable fees to the lawyers for the class and these are generally in rough proportion to the size of recovery on behalf of the class. Issue:  lawyer gets 10 million
8. Defendant Classes:
(a) ex:  Car part is defective and all manufacturers decided to make chip, but you only know of one right now.  In order to toll the sol for all Ds you make a D class—all parties who designed chip are Ds.

(b) If there are lots of Ds, you’ll meet numerosity
(c) Creating an argument that while case is on file, you preserve sol
(d) If a b3 defendant class, all Ds opt out.
(e) Really more academic then anything else
(f) Due process concerns:  not get notice of lawsuit b/c P not know who D is.
(g) D can implead other Ds.
9.  Fraud in Class Actions:  Problematic b/c must prove individual reliance.
E. Intro to Class Actions

1. Types of Class Actions:

a. Small Variance or Small Claim:  most certifiable kind of class action.  

b. Large Claim CA:  Asbestos—
c. Paradigm CA:  ex:  SWBELL CELL PHONE:  company rounded up on roaming charges.  Advertised charge by second but rounded up to the minute.  Damages to each person is really low but collectively the damage is really high.  Class action designed to solve small damages in large numbers.  
2.  How Class Actions are Settled:

a.  Preliminary Hearing:  make sure it’s a fair and reasonable settlement

b.  Notice:  must notify people identified by reasonable effort.

c. Fairness Hearing:  objectors. After notice goes out you have a final fairness hearing in whch objectors may come in and say this isn’t fair.  Roaming objectors often who don’t have standing go around nation and object. 

3. Calculation of Attorney’s Fees:

a. lodestar:  multiplier.  (100 hours x $500 per hour) X #claimants—5th circuit prefers lodestar

(1) advantage is that L gets 100 cents per dollar.

(2) Disad:  makes P want to drag out negotiation and delay settlement to pad hours, and judges don’t want to pour over the hour reports

b. percentage:  court ultimately sets the exact percentage

(1) adv:  judge has control over cost of litigation and litigants get more $

(2) disad:  L may not get full value of services.

c. Most class action lawyers get a pre-liminary approval of fee.  Manual on Complex Litigation supports this but it is not binding on the court even though court likely to followit.

d. Bloyed: judicial oversight issues on class actions.  Courts just become a rubberstamp especially if issues are thick.  Bloyed is a combination of lodestar and percentage ways.  Do percentage first and then compare that to what it would be under lodestar analysis—it’s a watered-down lodestar.   

4. **In Texas, you can nonsuit your class action w/out notice to members or the court—this facilitates buy-out.  In federal court you must give notice in non-suit.

5. 2 Types of Class Certification Hearings:

a. evidentiary hearing

b. non-evidentiary hearing

6. Notes from Justice Barbara Rosenberg:

a. Cases Covered:

(1) Vinson v. Texas Commerce Bank:

a. had to do with Banks misplacing funds

b. tc denied cert; this was the appeal

c. this case aff’d the denial of class action certification

d. found that there was evidence to support every element of Rule 42 but if there is any conflicting evidence the AC will uphold the TC b/c uses an abuse of discretion standard of review.

e. Vinson is a case the Ds will use.

f. This case will come up in every class action about what it takes—the TC doesn’t have to grant cert b/c it’s within its discretion.  Only been 1 reversal of denied CA in Texas.

(2) AMX v. Walton

a. One concern was which judge did not own an AMX card so they would be eligible to hear case.

b. AMX sold names of credit card holders to vendors most interested in kinds of sales consumers made.  P wanted damages

c. TxCivPracRem Code:  can only appeal the granting/denial of cert order

d. This order contained a notice provision as well but Rule 42 sys granting/denial, so P argued that order only needs cert in it.  P wanted very little in the order and D wanted a whole lot in the order to get more reviewed.

e. New Rule is that D must ask for something to be suspended or nothing is.

(3) Pierce Mortuary v. Bjerke: 1992

a. Facts:  people took loved ones to be buried. Not sign K to have them embalmed.  FH would embalm the bodies without permission of the family for student funeral people.  Families found out and sued all Dallas-area funeral homes.  Court certified the class.  D did motion for rehearing, court modified size and content of the class .  Then P appealed.

b. Issue:  

(1) When can you appeal a certification order or denial of certification?  

(2) How do you refr to the class in the order:  P individually and the class?

(3) Content of the class?  Said loved ones or next-of-kin—what about step-son et.

(4) Is it the purchaser of the lot who is harmed w/the coa?

(5) Is the deceased the one who is harmed?

(6) Solve this problem by including everyone in the class.

c. After class was certified, they brought in another D.  Rule says you can add a D or named Ps when cert has already been done.  

(7) Cedar Crest FH v. Lashley

(8) Security Life v. Ferguson:  unpublished Dallas opinion

a. Vinson gets cited for the proposition that FF/COL rae not requird in a certification order.   Also used for certification in an unpublished opinion—Vinson said that if conflicting ev, no aod in denial of certification.

b.  Other notes:

1. AMX also talks about nationwide class actions.  Hard part is getting past 42b b/c you must show that it is manageable.  Ds argue that the multitude of state laws makes it unmangageable.  

2. Multistate Law:

a. 2 theories: only in state court b/c Erie says no federal common law.

(1) Meld State Laws:  as long as you do not do violence to state laws.  Charge can do diff’t burdens of proof; can use a grid; you need to bring a sample grid to court if you want to do this.

(2) Pick State where Company is  from and try it under the law of that state:

a. in Texas, you don’t need a choice of law before certification and they can always decert later.

b. One ALI articles says finding one state’s laws to work is priority.

c. Justice thinks the trend will be to go to one state and try them there.

F. Mass Torts v. Class Actions:  
1. Def of Mass Tort:  two categories

a. mass accident:  large number of people are injured as a result of a single accident:  many courts will allow certification of this type and Goodrich thinks it’s fine.

b. Mass product liability:  lots of people are hurt by the same product:  most federal courts have held that the federal class action is not suitable and won’t even allow it to be used for liability issues.
c. Factors considered in deciding whether to certify mass-tort cases:
(1) state-by –state law variations:  more states involved the less likely certification.

(2) Centrality of single issues:  where just one issue is truly central to the case then the court is most likely to certify the class.
(3) Size of typical claim: the larger each individual claim, the less likely the court is to allow cert b/c each claimant could sue on his own.
(4) Novelty of the claim:  where the Ps claim is novel or untested the court is unlikely to allow certification
(5) Limited Funds:  court more likely to allow cert.
d. Problems in certifying mass tort personal injury cases:  variance in injuries to each person, each person sufferes difft’ damages.

G. Asbestos:
1. Can’t file asbestos cases if exposure was past 1971 b/c warning labels started then.

2. Firms get asbestos cases by screening, advertising in paper, mobile units etc.

3. Silicosis:  from sandblasting like asbestosis

4. Getting Asbestos Cases:

a. P’s screen, advertise in paper, have mobile unit of doctors.  Refineries in pasadena.

b. Might be a fiduciary duty to monitor sickness

c. Sometimes victims sign up each year w/diff’t firms.  Some P’s firms split, share, etc.

5. Various Forms of Diseases

a. Pleural:  some doctors say this isn’t even a disease

b. Asbestosis: scarring of lungs

c. Lung cancer

d. Mesothelioma (meso):  only known cause of this disease is exposure to asbestos.  Assured Death.

6. Latency period from exposure to illness is 40-50 years and may take up to 10 years to progress from one form to another.

7. Texas is a single-disease state—you only get one bite at the apple.

8. Discovery Rule in Texas and the SOL:  When you know or reasonably should have known you were sick starts the SOL.  

9. ILO Chart:  (International Labor Organization):  expert radiologists must grade lung diseases along a spectrum from 0/0-0/4.  Everyone probably has some asbestos, question is how any bodies = 1,2,3,4?

a. if a person walks in w/an 0/1 reading, do you file now?  Pretty much the same doctors each time so look at what D doctors and P doctors generally call disease. P’s lawyers often deal with D’s lawyers that they won’t file an 0/1 P if D not use the SOL defense when the P becomes a 1/0.  You have to decide what to do for all 0/1’s.

b. sometimes P’s lawyers try to stall an 0/1 case until it gets to meso and then bring it.

10. Liability Colors Damages:

a. this is a conservative time in Texas court

b. shortness of breath not going to get you much

c. internal memos will help boost damages

d. TX has statutory cap on Punies:  750,000 or 3x Actual Damages if not more than 250,000.

11. Another problem is the new summary j/m motion Rule 166a(I) b/c allows Ds to file lots of sj motions to stall out.  Frivolous filings are punished.

12. Thought asbestos was dead, but now have household exposure cases.

a. What are problems w/these cases?

(1) not foreseeable

(2) the problem is wife may not know who D’s are

(3) could probably round up a bunch of co-workers and husband (if alive) to testify D s.

b. Are you comfortable with this?

(1) hate documents (by other companies to show state of the art)

(2) no other way

13. If doctor says to wife, “you might have been exposed—you should see another doctor.”  If your husband died from asbestos.  You have a duty to figure it out or lose claim.

14. Disease Rules:

a. 2-Disease Rule:  Oct. 1999 article: Pustejovsky SC decided to hear case about a guy whowon suit in 1982 for asbestosis then developed meso 10 years later and the TC threw him out b/c of the SOL.   if someone is compensated for an earlier asbestos-related suit, he may sue for a 2nd related disease if SC overturns.  May cause 2nd wave of asbestos cases, but maybe not.

b. In Texas, you must get all your money at one time.  In Texas, if you get silicosis now you must sue for all.

c. You can’t tell which silicotics are going to move to lung cancer; you have to file w/in 2 years to avoid SOL so you can’t wait to see if get lung cancer.

d. Medical Monitoring:  ususally used if not sick yet.  You may get a “green card” and if you sue 3 years from now then not raise the SOL.

H. Background and Prerequisites:  John Coffee—Class Wars:  The Dilemma of Mass Torts Class Actions

1. Introduction:  A Profile of  the Mass Tort Class Action:

a. MTCA not as efficient as some claim b/c certain identifiable classes of victims of underrepresented.

b. Everyone agrees that there is a problem of high costs and unjustified fees, threatened corporate bankruptcies etc that requires remedy.
c. Article recommends restructuring MTCA by placing limits on the problems that the courts can competently handle---a constrained autonomy model for reconciling group rights with individual rights.
d. MTCA very vulnerable to collusions b/c defense counsel know that this might be a way to get cheap settlements without really changing anything.
e. Once a sword for Ps now the MTCA is a shield for Ds. Rather than serving as a vehicle by which small claims can be aggregated to make litigation economically feasible, the MTCA now often provides a means by which unsuspecting future claimants suffer the extinction of their claims even b/f they learn of their injury.

f. Why is this happening?

1. courts are conflicted by threat of docket crowding from individual MT cases and are more willing to let bad settlements slide by.

2. The court’s primary tool for regulating the plaintiffs’ bar—judicial control over P’s attorneys’ fees---is less effective in the mt context b/c Ds can and do offer inducements to settle that are largely beyond the court’s control.
3. Future claimants are passive about these actions and Ds have a strong interest in resolving the actions at an early stage well before any class members actually do experience injury and then have an incentive to monitor atty’s conduct.
4. Small Claimant Classes:  little bit of damage to lot of people.  Ex: securities and anti-trust
5. Large Claimant Classes:  lot of damage to individuals.  Ex: personal injury
6. Difference btwn small claimant and large claimant classes can make Ds either rush for certification or fight it to the death.   Ds do not want small claimant cases to be certified b/c Ps have no other alternative and denial of certification will kill the cases.  Ds do want large claimant certification b/c in order to avoid repetitive punies and to achieve global settlements w/cooperative Ps attys.
g. Thesis:  Future claimants’ greatest prob is that recovery in MTCA can be reduced by inflation and possiblity that actual # of claimants exceeds the settlement fund.  Superiority requirement of FRCP 23b3 requires the court to find that a proposed settlement adequately protects the future claimants a/g these dangers.  So the article proposes a limited class action that combines a mandatory class at the liability stage w/an individualized damages determination.  Article also wants to redefine the future claimants right to opt out—opt out right must be specifically redefined for the mass tort context where long latency periods trivialize existing rights. Should have a deferred right triggered by discovery of the injury.

h. Big ethical problem in MTCA is collusion—Ds have the ability to shop for favorable settlement terms by either contacting multiple Ps lawyers or by inducing the Ps lawyers to compete a/g eachother.  Develops into a reverse auction  with the low bidder among the Ps attys winning the right to settle w/Ds.  This at large part result of the settlement class action.
i. Compares the MTCA with the MTBankruptcy:  the latter is better in terms of fairness to creditors and its ability to rehabilitate a financially strained debtor but it is not able to preserve management in control.
j. MTCA are diff’t from other class actions in that the claimants have little money and need compensation rather than deterrence as much.
k. Most important MT cases arose during the 1980s:  asbestos, Agent Orange, Dalkon Shield.
l. At first, courts were reluctant to certify these classes.  On the few times they did, the appellate courts reversed them. First breakthrough came with asbestos.  5th Circuit said in Jenkins v. Raymark that it had to rethink MTCA.  Soon after, the Agent Orange class cert went thorugh and then the Dalkon shield.
m. Several Unique Characteristics of MT:  predictable evolutionary cycle where value/volume of claims start out low and spiral upward; high case interdependency; highly concentrated Ps bar; and a capacity to place pressure on individual courts.

n. B/c the plaintiffs’ bar is so concentrated and each lawyer has so many cases of his own,  they tend to not settle on individual basis but on inventory level w/ a particular D.  

o. Inventory Settlements:  settlement of the whole inventory of claims for all kinds of claimants. In return, P lawyer usually serve a class counsel for a settlement class a/g the same D.  Settlement class action can’t go to trial so Ds not fear litigation even if deal falls through.  Must have a special definition of the class: must consist only of future claimants.  Othewise, it would look suspicious that the Ls did this.  Ds make require Ps to sign an agreement promising not to represent future claimants a/g D w/regard to the same mass tort.

p. Double-dipping:  P’s counsel gets two fees:  one for representing the class and one for representing the named individuals.

q. Another tactic has been requiring certification of mandatory class actions.  Usually a class action seeking money is certified under R23b3 and the members have the express right to opt out.  Certification of a mandatory R23b1b is a protection for Ds against the danger that high stakes claimants dissatisifed with the settlement class will opt out. Then Ds would lose the benefits of the settlement b/c they might have to pay twice.
r. Asbestos Litigation

(1) starting point:  5th Circuit held in 1973 that asbestos manufacturers could be held strictly liable for injuries resulting from asbestos exposure.

(2) beginning in early 80’s, asbestos producers including the biggest one, Johns-Mansville, sought protection of bankruptcy to obtain relief from raising claims. They did this to get a transfer of assets to made to a mass tort bankruptcy trust which could then use low-cost arbitration procedures to resolve eligibility and damages among claimants and the shareholder could retain a significant share of their equity.

(3) The Johns-Mansville Corp trust was not enuff to pay for all the claims. Lesson is that unless restricted present claimants will take all the money.  But future claimants get more protection in bankruptcy than CA. Also shows that mass tort bankruptcy is not cheap or final.  After the bankruptcy fund became insolvent,  the judge engineered a CA to restructure and increase the payments to the trust from the company.
(4) Then they tried to settle claims through ADR, but this didn’t work. 10 federal judges got toghether and eventually all asbestos personal injury cases in the federal system were put in a single forum.  All cases were transferred to Judge Weiner of the ED of Pennsylvania.  Judge Parker suggested court pressured the Plaintiffs’ bar to get global settlements.  Then Ds began to stonewall and resisted individual settlements. P’s steering committee rejected D’s steering committee’s settlement offer.
(5) The Georgine Class Action: 
a.  Summary:   Two sides filed a comprehensive settlement w/out discovery, motions, etc.  Weiner conditionally certified the settlement class without a hearing.  Then he appointed Reed to conduct hearings on the fairness of the proposal. Reed issued an order that both certified the class as a R23b3 and approved the proposed settlement as fair and adequate. Court enjoined all members from initiating or maintaining any asbestos-related personal injury etc a/g the CCR defendants.  Terms of the settlement were carefully framed to catch only future claimants, but not even all of them.  It was defined to include everyone exposed in the US to asbestos for which one of the Ds or more may be liable and who have not as of January 15 1993 filed a suit a/g the D.  This allowed P’s attys to litigate/settle their current claims. 
b. Problems w/Settlement:  

(1) Terms clash w/contemporaneous inventory settlements reach by same Ps.  The CA created an insurance policy that covered all future claims but compensated only those claims that matured into incapacitating illenss.

(2) Forced claimants to show injury by standards more strict than tort law.  Worked off a grid system. And the grid was very low.

(3) Limited # of claims that could be made in any year—called case flow maximums.

(4) Counsel basically waived compensation for most class members w/non-malignant conditions in return for cash payments to those members w/serious conditions.

(5) As to future claimants, Georgine settlement did not adjust for inflation.

(6) Another problem was that members were exposed to diff’t things, diff’t amounts, diff’t injuries, and diff state law.

(7) Negotiating Strategy of Georgine:  Motley had an inventory of cases that were filed b/f CA and value of them went up.

(8) The opt-out provision was not meaningful for futures—P was mortgaging the interests of futures for presents.

(9) Shows a clear conflict in representing both futures and currents.

(10) Futures would want opt-out rights at the back end b/c their claims might be even better later.  

c. SC granted review to determine role settlement should play in a class action. Do all the other requirements get to be relaxed b/c all a/g on a settlement? SC says you can not relax any of the issues except sometimes the manageability issue.  This is important b/c the threat of litigation needs to be very real in order to get the best value for the Ps.  SC said you must create sub-classes when the interests of class conflict.

(1) Ds’ think CA’s are unfair b/c forces settlements that Ps otherwise might not get.

(2) Goodrich thinks CA are good b/c it levels the playing field—Ex:  Exxon not take Goodrich alone seriously so needs force of a CA to help get attention.  

d. Example of a friendly class action.  D was being hammered across nation and called Ron Motley (P lawyer) to come up with a cheap crappy settlement collusively.  

(6) Ahearn v. Fibreboard:
a. designed as another future claims CA with the class again being defined to exclude all persons with pending claims a/g Fibreboard.

b. Fibreboard was a wholly-owned subsidiary of the Louisiana Pacific Corp. and was spun off from parent company as an independent publicly owned company when its potential insolvency due to asbestos liabilities was clear.  After the transfer by JPML of all litigation to Judge Weiner, Fibreboard tried to get a global settlement and failed. It really needed a global settlement b/c it needed money to pay its bills for other cases.  Agreed with Ness, Motley to reach an inventory settlement that was extended to cover 45,000 pending claims.   Then Parker appointed Ness, Motley to negotiate on behalf of class of future claimants. They reached an agreement covering all future claims.  Class action was filed and certified for settlement.

c. Similarities and Differences w/ Georgine:

(1) Like in Georgine, the same P’s law firm simultaneously represented both present claimants in an inventory settlement and future claimants in a class action.

(2) Ahearn had more supervision by court and did not have as glaring of differences

d.  Substantive terms of Ahearn was extraordinary for the limited cash contributions it got from Fibreboard.   The insurance companies paid most and D had to pay very little.---4% of its net worth.    Fibreboard’s stock went up and shareholders got more money while tort debtors got less.
e. Parker certified this as a mandatory class action under R23b1b b/c it was a limited fund.  
f. Ahearn reveals the settlement technique in Georgine pushed one step further—a company that is not yet bankrupt can limit its liabilities to its insurance policies.  Also creates an incentive to underinsure.  A D may choose to purchase less liability insurance b/c it can get a mandatory class action.
s.  Silicon Gel Breast Implants:  main D was Dow Corning
1. Different from asbestos litigation:  

a. breast implant litigation was a new form of tort and the settlement values not established.

b. Litigation was done in public light

c. Record settlement v. the cheap settlements of Georgine and Ahern.

d. Class was defined to include both present and future claimants members were motivated to monitor attys.

e. Substantive case in silicone gel probably weaker than asbestos b/c of lack of clear scientific evidence fo the causal relationship between breast implants and specific injuries.  Suggests that process differences are very important in outcome.

f. There was a delayed opt-out provision to protect class members b/c it was unknown how many claimants there were.  Also created a material risk for Ds from beginning.  What happened was an underestimation of the likley # of claims that set off a chain reaction under which benefits were scaled down and members would opt out to get better deals.
2.  From a procedural standpoint, it is a good example of mass tort litigation b/c it was reasonably structured and well-supervised by the court. It was fair and reasonable but but fragile and unstable.
3. Shows how fragile mass tort settlements are when litigants can opt out.
4. Overall, it was a disaster for all sides.  Shows the dangers of certifying an immature mass tort class action.
5. JPML put the litigation in a neutral district with Judge Sam Pointerr—expert in class action procedure.  Pointer appointed a 17-member P steering committee for pretrial stuff.  Also special guardians were appointed for subclasses, special opt out and late entry provisions were allowed, and there were regular negotiations.
6. Once the chain reaction of opt-out and individual litigation started, DowC filed for bankruptcy reorganization.   Unlike other bankruptcy-seeking Ds who want to resolve mass tort liabilities to stave off MTCA, Dow wanted to preserve the MTCA settlement to lock claimants in by eliminating any incentive to opt-out.  
7. Outside bankruptcy Dow faced a large class settlement plus lots of individual litigation.  Inside bankuptcy, Dow was protected from opt-outs and could resist pressure to make add’l contributions to the MTCA settlement.  Dow combined class action and bankruptcy to get unique results
(a) bankruptcy alone could allow Dow to achieve a complete global settlement but it would cost its management losing control of the company lke in Johns-Mansville

(b) Standing alone, class action would allow Dow to achieve a cheaper settlement like in Georgine but the cost would be remaining vulnerable to opt-outs.  
(c) The combination of class action and bankruptcy converted a standard R23b3 into a de facto mandatory class action.  And since there would be no more opt outs there was no reason to shift control of the company.
t. Mass Disaster Litigation:  


1.  Hayden v. Atochem:  agrichemical plant in Bryan, Texas exposed the community to arsenic contamination and the class action sought only property damages as a 23b3.  Initially certified as an opt-out settlement class, the parties reconsidered once Georgine, Ahearn, and other cases showed how unfeasible resolving pi claims through MTCA was.  Parties reached a new settlement that converted the 23b3 to a 23b2 and extended settlement to cover personal injuries of present and future claimants and property damage.  They made the conversion to a 23b2 by inserting a provision for injunctive relief that would enjoin the Bryan plant from producing, using, or handling arsenic.  This concession amounted to very little b/c handling arsenic violated a bunch of federal statutes already.  This normally would not have worked b/c most courts use a “PREDOMINANCE Test” in distinguishing 23b3 from 23b2 class actions.  Ps characterized their class action as one for medical monitoring (arguably a form of equitable relief) and settled for 55 million settlment fund.  Problem was that it screwed future claimanats b/c it set aside no funds for them but just appointed a special master to look out for them.

u. Mass Tort Property Damage Litigation:

v. Lessons of MTCA:  problems dealing w/future claimants—undersestimation of the number of claims filed screws them.  May be done intentionaly for fees. Also, Ds never want to grant a delayed opt-out right b/c exposes them to double liabilty.

***not include section 3 of article.***

I. Settling Future Claims:  Ortiz v. Fibreboard
a.  Summary:  Sought certification following global settlement of claims a/g manufacturer of asbestos –containing products.   Parker certified the class and approved settlements.  USSC vacated and remanded for reconsideration (after AC affirmed) in light of Amchem v. Windsor.  On remand, AC again affirmed.  Back at the USSC held that (1) the issue of propriety of class cert must be addressed before standing (2) certification of mandatory settlement class on limited fund theory requires showing that fund is limited independently of the agreement by the parties and that class include all those with claims unsatisfied at the time of settlement, with intraclass conflicts addressed (3)  class certification was impermissible as insufficient showing was made that fund was limited or to establish inclusiveness of class and equitable treatment of members.
J. Coupon Settlements:  General Motors V. Bloyed:  Side Saddle Gas Tanks.
1. Summary:  Truck owners filed class action suit a/g truck manufacturer GM for economic damages alleging that the trucks’ side-saddle gas tanks make trucks particularly vulnerable to combustion of fire after side impact.  TSC held (1) trial court acted within its discretion in approving settlement providing for $1000 certificates for class members to purchase new van or truck from GM (D) but (2) class members did not receive adequate notice of all material terms of proposed settlement b/c the notice did not contain the maximum amount of atty’s fees sought by class counsel and did not specify proposed method of calculating award.

2. Rules:
a. Before any person may be bound by court’s j/m, they must be notified of lawsuit and oppty for hearing.

b. TC must independently determine that the requirements of class action rule have been scrupulously met, in their entirety, before approving any CA settlement.
c. 6 Ball Factors to Consider in Determining Whether  to Approve Proposed Settlement of CA:
(1) was settlement negotiated at arm’s length and no evidence of collusion or fraud

(2) Complexity, expense, likely duration of litigation
(3) Stage of proceedings including status of discovery
(4) Factual and legal obstacles that could prevent P from wining on merits
(5) Possible range of recovery and certainty of damages
(6) Opinions of participants.
d.  TC must resolve 2 issues in plenary hearing on proposed class action settlement:
(1) numerosity, commonality, typicality, and adequacy of representative

(2) settelment terms are fair, adequante and reasonable considering all relevant factors and amount of atty’s fees to be awarded.
e.  Fairness hearing is not a full trial on the merits
f. Class actions are extraordinary proceedings with extraordinary potential for abuse.  Before certifying a case, court must make sure that class action is superior to other available means.  
g. Rule 42 puts burden of policing attys and protecting absent class members on the court.
h. Settlement Class Actions Raise Special Concerns:
a. deprives court of customary structural devices of Rule 23—when class has not been certified it’s hard for court to rely as it normally does of presumptions of propriety of rule 23.

b. Create especially large oppty for attyts to generate fees for themselves w/out any monitoring by class members who haven’nt been notified yet.
3. Notes:

a. truck drivers probably did not ask for personal injury b/c economic damages are uniform for CA

b.  Terms of Settlement:  Members were given $1000 to be used in a short amount of time and with limited transferability. OR they could get $500 certificate transferable to anyone.
c. Settlement CA are problematic b/c cooperative venture w/courts.  
d. Court said in approving settlements you must consider the 6 Ball Factors
e. Fee Shifting Statutes:  whenever you do something good for clients with no discernible monetary gain (like injunction) D still has to pay.  Usually paid by lodestar.
K. Buying Off Class Reps:  Roper v. Consurve

1. Credit card holders brought class action a/g national bank on behalf of all other Mississippi holders of credit cards issued by bank, alleging that charges made were usurious under Miss law.  The DC denied certification following evidentiary hearing and, after bank tendered 2 class representatives payment in full of amount each individually claimed, entered j/m for Ps and Ps appealed. The AC held that (a) despite bank’s offer to pay off named Ps, named Ps were not precluded from appealing denial of class certification; (b) class rep was adequate and (C) class action was superior method of proceeding.  The USSC upheld this decision.

2. Issues:  

a.  whether claim was moot b/c D paid the name reps?  No.

b. whether this should be class rep.  Court said it doesn’t matter if D paid off Ps b/c it would water-down the idea of a class rep.  Court says that even if Ps had taken the money, they could still appeal.  Court might have overturned the buyoff.

3. A good class rep will turn down the offer by D to pay off the individual claim in full.

4. **In Texas, you can nonsuit your class action w/out notice to members or the court—this facilitates buy-out.  In federal court you must give notice in non-suit.

L. Contacting Absent Class Members:  

1. Gulf Oil v. Bernard:
a. Summary:  In employment discrimination (race-based) suit, DC entered order prohibiting parties and their counsel from communicating with potential class members w/out court approval, and Ps appealed.  5th Circuit concluded order was ok but reversed and remanded j/m.   AC held  that order limiting communication was an uncon’l prior restraint on expression accorded 1st Amendment protection and cert was granted.  USSC held that DC exceeded authority under FRCP in entering order where record showed no grounds on which DC could have determined it appropriate or necessary to impose order, which invovled serious restraints on expression, and where order created at least potential difficulties for Ps as they sought to vindicate legal rights of class of employees since order interfered w/class reps’ efforts to inform potential class members of suit and made it more difficult for reps to get info about merits of case from persons they sought to represent.

b. Court said if you are going to limit communications like this, must have good cause.  Court basically requires some type of misconduct to ban communication.  

c. Manual on Complex Litigation:  incipient (beginning to appear) fiduciary relationship between counsel and potential class members.  

(1) Tx Discovery Rules: Disclosure Requests are allowed.  Much more like federal rule.  

(2) D usually knows the potential members

d. P asks court to make D give a sampling of typical class members, but D should not be the only party allowed to contact them.

e. Nature of this claim is so diff’t from claimaints with lung cancer etc b/c the victims may be unaware of their claim.  Class members have no idea that limitations are running.  If we don’t allow communication there will be a large number of people to get hurt  little bit w/out any redress.

2. Kleiner v. First National Bank of Atlanta:  

a.  Summary:  DC imposed sanctions a/g D (bank) and its counsel for secretly soliciting exclusion or opt-out requests from potential members of Plaintiff class.  Bank and its atty appeald.  AC held that (1) defense campaign to secretly solicit exclusion requests from potential members violated the protective and the class notice orders issued by the court which prohibited D contacts w/ members except for allowing D to take depos of 5 members and which order took the broader question of unsupervised contact with members under supervision; (2)  TC was not prohibited by 1st Amendment from regulating defense contacts w/ potential members to time of trial w/out predicate record and findings (3) fine of $50,000 and disqualification of lead counsel is appropriate where counsel advises client to solicit exclusion requests from potential class members in violation of court order.
M. Whenever You have a Multistate Class Action, Which State Law Applies?: 

(1)  Phillips Petroleum v. Shutts:  Map out the law of each state on a grid.  Ask court to meld law w/out separate jury questions on Kansas Ps.  This works fine in state court but run into problems in federal court b/c you can’t have a federal common law.  Do a charge that lists all elements from all states.  Try to meld law into a grid to show law is close.  Law is that as long as elements not contradictory, it’s ok.  Argument is that you don’t do this in federal court b/c you’d be creating federal common law.

(2) In a multi-state class action, variations in state law may swamp any common issues and defeat predominance.  Cites Georgine.  So  DC must consider how variation s might affect predominace and superiority.  Castano
N. Politically Incorrect Cases: 

1.  Says judge not supervise enough

2. Frequently hear argument that lawyers’ fees should be based on what claimants actually get.  Should we base fees on entire amount only claimed part?

3. Cy Pres Doctrine:  unclaimed funds go to a charity

4. If L is paid on what is collected then there is more incentive for a L—reason why contingent fees are good.

5. Microsoft Case below is also an example of politically incorrect cases.  

O. Claim Splitting: “The Lawyers Get Millions While the Class Members Get $10”  Microsoft Corp v. Manning:  Texas Case under Rule 42
1. Summary:  Putative class brought action a/g computer company allegin b/r of warrant etc.  Plaintiffs (software purchasers) sought certification.    The AC held:  (a)  if members prove that individual defect exists in all products, it is not necessary for class to actually suffer loss of data (actual damages) for them to  suffer damages; (b) class of putative P was not impermissibly split (c) class met commonality and typicality of reqts (d)  class proved they would fairly and adequately protect interests of putative members (e) expert’s testimony was admissible in class cert hearing (f) members rights under due process and full faith & credit not violated.
3. Not necessary for Ps to show a prima faciae case of liability to be entitled to class cert.

4. Probability of Ps success on merits of their claims is an improper standard by which to measure class certification.

5. TC has broad discretion in determining whether to certify.

6. TC should favor certification when  it considers cert early in the proceedings b/c you can always decertify.

7. Court’s decision certifying class of Ps for b/r of warranty action did not create impermissibly claim splitting; court limited certified claims to those for economic damages, excluding consequential damages, and parties seeking consequential damages could still opt out.  Microsoft argues that the court abused its discretion by certifying a class of Ps whose claims will be impermissibly split.  It argues that by tailoring the class to exclude parties claiming consequential damages, the court creates a risk that res judicata or claim preclusion will cut off those parties if they try to press their claims for consequential damages b/c a subsequent trial court  may decide that they should have pressed their claims in the instant suit.  When appropriate parties may bring or maintain a class action with respect to single issue.  
8. Rule 42d(1):  you can certify particular issues only.  Frank has never found any cases that do this.
9. When appropriate, parties may bring or maintain class action w/respect to particular issues rather than entire claim.

10. Class cert not require that all or even a substantial portion of legal and factual questions be common to class but requires only that some common legal or factual questions exist.  A single common question could provide adequate grounds for class action.

11. Predominance issue is tested by not whether common issues outnumber individual issues but whether court and litigants will concentrate most of their efforts on common or individual issues.

12. Class reps satisfy typicality req’t when they show that their claims have some essential character as those of class as whole. Named claims must arise from same event or course of conduct giving rise to other class members’ claims, and claims must be based on same legal theory.

13. Class reps must not be antagonistic to other members and must be sufficiently qualified in experience to prosecute action vigorously—adequate representation.  Only a conflict that goes to the very subject matter of litigation will defeat a party’s representative status for purposes of evaluating adequacy of representation when determining class cert.

14.  Ps sought $10 upgrade cost—economic damages.  Not plead consequential damages b/c that eliminates individual fact issues that would prevent class certification.

15. This comes up in a lot of cases.

16. Ex:  Mitsubishi Case:  chip has 100% tendency to fail in short time.  Whenever chip fails it causes big problems with other parts of the car.  Chip itself is $200.  Mass produced since 1980 failing since 1982.  Defined class—all people who purchased car?  Plead out consequential damages.  Have to take out people whose chip have become def.  You can bind absent members but you have to notify everyone who is indentifiable through reasonable notice.   Everyone who purchased car from 1980-present w/no problems and those who bought from 1997 w/ problems plus everyone whose chip has failed within the SOL.  

17. In Microsoft, the court says software diff’t from tires because the life is indefinite.

18. SOL Problem

a. discovery rules tolled if you don’t know or had no reason to know.

b. Discovery rule not something we can use in this class action b/c  indiv fact issues

c. Fraudulent concealment doctrine—tolls the sol if the company puts out an ad that “our chips not defective” you might have a classwide fraud—otherwise you too many fact issues.

P    Are the Merits Relevant to Certification?  The Hemophiliac Cases

1. In re Rhone-Poulenc Rorer Inc.:  

a. In Tx., you have an automatic right to an interlocutory appeal on a certification order.  In part, this is based on settlement pressure.  Case says no, but the rules have been amended since.

b. Selected this case b/c Posner looked to the merits of this case and considered it a “bet the business case”.  

c. Also a discussion on mandamus an d the importance of using it sparingly so that it doesn’t become synonymous with appeal.

P. Limitations

1. Bell v. Showa Denko KK:
a. Summary:  User of dietary supplement brought products liability action a/g manufacturers and sellers of supplements after she contracted EMS and manufacturers moved for sj based on SOL.  DC granted the motion and the user appealed.  AC held that (a) under discovery rule, user’s cause of action arose when she was told by physicians that she possibly had EMS and should investigate further; (b) cause of action a/g seller for breach of warranty was barred as evidence established that all bottles sold by manufacturer had been sold and delivered over four years before action; (c) contention by user that action was tolled by filing of proposed class action in federal court in different state was not timely raised by user; (d) federal action did not toll SOL; (e) any objection by user to lack of notice prior to hearing on motion for sj was waived.  P argues that a class action was filed and that tolled the SOL.  Court says D not have enough notice:  this was another state and it was too massive.

b. this is an atypical case.

c. The general rule is that a class action tolls the SOL for whole class.  Rule exists b/c we want to encourage the efficiency associated with CA.

d. Why weren’t they tolled here?  

2. Bara v. Major Trust Funding Corp:  Attorney General Suit Gets Tolling Like a Class Action 
a. Summary:  Consumers filed action a/g assignee of retail installment contract, asserting DTPA, fraud and usury.  DC granted SJ in favor of assignee on basis of statute of limitations.  Consumers appealed.  AC held that (a)  suit filed by Ageneral under DTPA on behalf of specified consumers was de facto class action and, thus, sol applicable to consumers’ individual claims was tolled during period in which consumers participated in Ags suit and (b) genuine issues of material fact existed, precluding SJ on whether consumers’ DTPA survived 2-year sol under application of discovery rule.

b. In Texas, a putative class action (one not certified yet) not require notice.
Q. Union Pacific Resources Co. v. Chilek:  
1.  Court says when there has been limited discovery the court should err on the side of certification b/c you can always decertify.  

2. D really doesn’t want to help P make his claim.  D caught in a catch-22 b/c they don’t want to give discovery and court says that b/c of this the case will be certified.  

3. In a class action, the unnamed Ps are not “parties” for the purposes of discovery.  This reduces the amount of discovery to be done.  You have to go through the court and court almost always says no to discovery on unnamed Ps.

R. In Re Alford Chevrolet-Geo:  
1. issue is discovery in class actions

2. abatement is a stay on the case

3. DTPA = misrepresentation to consumers.  Big in CA.  Auto parts defective or some kind of consumer base.  Publishers’ Clearinghouse etc.

4. Facts:  P filed a CA suit a/g 636 Texas car dealerships.  Ps allege that Ds committed fraud, conspiracy, and DTPA violations by passing on their inventory taxes to consumers as an itemized charge on top of advertised/negotiated price.  Ps seek to represent consumers who bought cars from dealers since Jan 1.  Relators, Ds, are 598/636 Ds.  R moved to abate on ground that P not send then adequate DTPA notices.  R also moved for a protective order to abate all merits discovery until /f class cert b/c the broad and expensive class discovery would be unnecessary if class not certified.  TC denied both motions.  R sought mandamus.

5. Issues:

a. Motion to Abate:  Was Ps DTPA notices proper?

b. Motion to Bifurcate:  Are Ds entitled to an order bifurcating class and merits discovery?

6. Holding:

a. DTPA notices were proper

b. D not entitled to bifurcation of class and merits discovery b/c not clearly distinguish between the two.

c. DTPA permits a consumer to provide prelim notice on behalf of putative client.

7. D argues that we need to split discovery so only do class discovery now and merits discovery later.  Court says the relationship between these two things is intertwined in this case b/c case based on fraud and need to know if everyone was done same way to meet class cert.  D answers that misrep would be individual cases b/c they were all diff’t that they weren’t common misrepresentations.  D says:  (1) different misreps would mean common issues don’t predominate (2) you can’t get to see it b/c it’s merits.  So on the one hand, D says you can’t get it b/c it’s certifiable and on the other they say you can’t get it b/c it’s merits.

8. Court says there are some times when bifurcation of discovery is appropriate.  FG thinks that it’s always intertwined but that it might be reasonable to allow P to only seek info on a 1% sampling of the class.

9. How do you answer D’s argument that discovery is too big?  P says ok, then we just want a randomly selected sampling. 

10. D can argue:  extortion, unreasonable, and frivolously filed but sometimes P pays for the discovery to avoid these arguments.

VIII. Evaluation of Cases

A. Issues P’s Look For when Evaluating Merits of Cases

1. Smell Test:  If it smells bad, leave it alone.

2. Basic Issues:
a. Sexy:  Is this a politically correct case?  

(1) not where P gets $5 and lawyer gets millions

(2) not like guns or tobacco
(3) good when it involves racial discrimination etc
(4) vanishing premium case good: people pay all their life until 70 and find no vanishing premium.
(5) Not case where drunk guy coming home from topless bar hits old woman.
(6) Advertising value of case—what is this going to do to boost my career?
b. What is the general liability?
(1) Consider defenses:  sol, waiver, release, estoppel, laches

(2) Does a P settle his claim when he settles with insurance company if they don’t pay the right amount?  Did P sign a release waiving his right to sue?

(3) Might use industry experts to determine

c. Causation  (frank says part of liability)

(1) What medical problems can Phen-Fen be tied to?

(2) What will meet Daubert-Roberson analysis?

(a) big in breast implant cases

(b) studies funded by Ds and that might ruin your causation and you could lose

d. Damages:  

(1) With Phen-Fen, this means hypertension, heart damages, heart transplant

(2) Asbestos damages not good b/c might be shortness of breath—but the liability so good that you can puff it up.  (ex: hate documents)    In fact, D might stipulate to liabiltiy just to stop you from introducing hate documents.  

e. Evidence:
(1) What do we know now and what can we easily find out?

(a) ex:  Mitsubishi:  maverick engineer brings crap and that sucks

(b) ex:  Vanishing Premiums: have #s in front of you and just need one document

(c) ex:  Asbestos:  also have lots of ev

(2) What discovery do we need on the case?

f. Maturity:  what is going on with other cases that might impact my settlement value?

(1) ex:  Silicosis:  start to know value, liability, better Ds to sue etc.  

(2) very helpful to have a mature tort

(3) judicial temperament on cases.  Judges probably love/hate certain cases.

g. Solvency:  huge.  Probably #1.  Can’t get blood out of turnip—look for deep pockets.

h. Certifiability of Class Actions:   a million issues

(1) cert really hard in texas

(2) do we have a P?  Lawyer-driven litigation requires it.

(3) How easy is it to get more Ps?  Do we have relationships with unions etc to get more Ps?

(4) Silber Perlman has 20,000 people in database.

i. Plaintiff:
(1) foreign Ps:  if it says foreing, Reagan stays away from it.

(2) Can you get press? News release attracts more Ps.

j. Political Legislative Environment:  do you have to hire a lobbyist to help you do this?

k. Venue:  where do you bring the case?  Federal court 1404 transfer—intra-us transfer

l. Law Firm’s Resources:  

(1) Will this case take us away from better cases?

(2) How much money do we have to spend?

(3) How much do we divy up to staff:  costs

(4) Referral fees:  50 K up front; 10K per month; 10% local court

m. Miscellaneous:  may look at who the players are—if  a well-known defense firm is involved, it might change things.

n. How are Lawyers Going to be Paid?
(1) Fifth Circuit:  Lodestar

(2) Contingent Fee

o.  Government Involvment?  Ps hate it when the Atty General or any other faction of gov’t gets invovled.

B. Phen-Fen

1.  Learned Intermediary Defense:  Manufacturer has no duty to patients if mfr tells doctor about dangers.  Phen-fen has diff’t types, mfrs, distribution, doctors etc.  L’s have largely failed at treating this as a CA.  Medical Monitoring Class:  present and future claimants who took drug but not hurt yet but might be and requires D to pay for medical monitoring.  D pays a fund, L gets money now, and fund set up.  Allows settlement w/out hard damages.

IX. The Tobacco Litigation:  Castano v. American Tobacco Co.:  federal case
A. Case terrifies anyone who wants to get certification.  Goes through what P must do to get certified.  

B. Summary:  Probably the largest class action ever attempted in federal court, and the DC entered a class cert order.  DC defined the class as: ‘all nicotine-dependent persons in the US who have purchased and smoked cigarettes made by the Ds; the estates, reps and administrators of these smokers; and the spouses, children, relatives, and significant others of those smokers. Claims limited to  those since 1943.   Matter came to the 5th Circuit by way of interlocutory appeal of the class cert order.  The AC holds that DC abused its discretion and reverses the certification.
C. Background:  

(1)  DC certified class of smokers and the AC decertified the class b/c the DC not consider differing laws, predominance or superiority.

(2) This class should not have been certified—it was too broad.  These are personal injury cases that were hard to certify—like Georgine and Ahearn—and this really bothered the court.

(3) 5th Circuit said TC erred in 2 ways:

(a) predominance and superiority and how they are affected by variations in difft laws.  Court details the various differences.

(b) Not consider how a trial on merits would be conducted.

(4) AC says the TC may look past the pleadings in determining whether to certify a case, but you do not have to.  Another example of how the TC puts up the discretion of the court

(5) Court says that with an immature tort, you are only speculating on the possible savings certification would yield.  Other argument is that cert would save money.

D. Party seeking certification bears burden of proof.

E. This is an immature tort and the complaint must be dismissed b/c class action not superior method.

F. Conditional certification is not a means by which court can avoid deciding whether at that time the requirements of the rules have been met.  Conditional cert just preserves the court’s power to revoke cert in those cases where the complexity eventually reveals problems not seen earlier.

G. In a multi-state class action, variations in state law may swamp any common issues and defeat predominance.  Cites Georgine.  So  DC must consider how variation s might affect predominace and superiority.

H. What is required to meet certification when variations in state law exist from School Asbestos:  Ps must have undertaken an extensive analysis of the variances in laws among juris

I. Class Certification Impacts Ds in many ways and these are reasons certification has been disfavored

(1) magnifies and strengthens the # of unmeritorious claims

(2) makes it more likely that D will be found liable

(3) results in significantly higher damages

(4) puts tremendous pressure on D to settle—all or nothing case

(5) also a mass tort can not be properly certified w/out a prior track record of trials from which the DC can draw the information necesasry to make the predominance and superiority inquiries. Cert of immature torts = higher risk that class action won’t be superior to other alternatives.

Daubert (1994) turning point in litigation as for causation.   Before Daubert, Frye standarad was P’s Rule.  





Expert can’t testify unless methodology is reliable and it fits.  Changed tort law by making judge the gatekeeper you lose easy manipulation of jury.  





5 companies had 85% of market so it was more likely than not that one of them was real D.





Case shows there must be a direct link.





Last 2 factors least important








Gulf oil factors





Court said must do individual cases b/c can’t extrapolate damages or causation.





If it says foreign I don’t want it, the gov’t could fall during the middle of your case.





FG thinks that the class action vehicle is ok for single event cases even though the Advisory Comm says class action inappropriate for personal injury





Learned intermediary defense:  mfr has no duty to patient if he warns the doctor about danger





Wining cert is like winning at trial and boosts settlement value.





Includes notes from class





Amchem/Georgine: opt-out class actions line of cases














In Re Fibreboard, Ortiz, Ahearn:  line of cases dealing w/non-opt-out class actions.





Dow shows that immature torts make terrible class actions and that the combination of class action and bankruptcy organization allows best of both worlds.  Also shows that procedure determines outcome.





People critize lawyers for making so much money when a P only gets $5 but you should argue:





without Lawyer, P would get nothing and D gets a windfall of millions of  dollars.  


Cases cost a lot.


Gov’t can’t take care of all the problems, so must supp’t.


Defense attys make more


Court is responsible for supervising class settlements


TDR Legal Fees Provisions has 14 factors of consideration that Ls must meet.





Diff between Gulf Oil and Kleiner was that in GO, the class had not been certified and in Kleiner it had.  Court has very clear distinctions about pre- and post-certification.





Think about due process and this case.





Roper shows what Ds done in past but what can’t do anymore—





Justice Rosenberg says that the rule is that you do not look to merits in certification but that courts practically do.
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