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PRELIMINARY STEPS TO A LAWSUIT:

A.  There is a STATUTE OF LIMITATIONS period for every civil claim.  Suit must be brought before 
the limitations period runs out.  So before bringing suit, figure out when it began to run.

      1.  Usually, a Statute of Limitations begins to run when the plaintiff….


a.  Knows or should know that he suffered injury.


b.  Knows or should know who caused the injury.  

      2.  In Florida, statutes of limitation may be TOLLED (paused for certain reasons and then 
 
               
resumed) for the Following Most Common Reasons:


a.  When a defendant is absent from the state, uses a false name so he cannot be located, or hides 


out so he cannot be served with process.  UNLESS service of process can somehow be 


adequately made (such as service by publication).


b.  When the defendant becomes incapacitated before the cause of action accrued.  They generally 

are tolled while the defendant is a minor or if the defendant is in a coma or mentally 


insane.

B.  Check for a STATUTE OF REPOSE.  This is another time limit for taking legal action that begins to 
run from some identifiable event or occurrence other than the event or occurrence giving rise to 
the lawsuit. 
      1.  These do not exist for every civil claim, usually just for construction, malpractice, and product 
     
liability cases.  But be sure to check for them. 

      2.  Product Liability Example: a defective toaster’s SOR would begin the day you buy the toaster but 
the SOL would begin the day the defective toaster catches on fire.  You must be sure to file the 
lawsuit within both of these time periods.

C.  Next, ensure that your client has EXHAUSTED ALL AVAILABLE ADMINISTRATIVE 
REMEDIES before bringing a lawsuit.  Some agencies offer relief that is outside the court 
system, so try these avenues first before going to court.

      1.  However, the court does not make people take useless and futile efforts at seeking these remedies.  
Sometimes the agency makes it unfairly difficult for their employees to seek their remedies, and 
the courts realize that this should not bar access to the courts. 

D.  Next, check whether your client signed a contract that includes an ARBITRATION CLAUSE 
mandating some form of alternative dispute resolution.  Courts usually honor these clauses 
because the contracts were agreed to and signed by both parties.  Therefore, the claim cannot be 
taken to court but instead must be settled by arbitration or mediation.  

E.  Check for a FORUM SELECTION CLAUSE.  This is a contractual provision in which the parties 
establish the place for specified litigation between them.  


1. If the contract is valid and there is no federal law pertaining to forum selection clauses, courts 
  
    are usually willing to enforce non-negotiated but reasonable forum selection clauses.  Such 
  
    clauses do not need to be  negotiated and may even favor large corporations over smaller 
 
    consumers.  So always check to see if one is there before you sign something!!!


2. However, in rare cases, forum selection clauses are not enforceable on public policy grounds, 
  
    or on grounds that they are fraudulent or extremely disadvantageous to one party.  


3. Generally, even “unfair” forum selection clauses have been held valid, including those with 
 
    print so fine and language so complicated that intelligent people cannot be expected to 
 
 
    comprehend it, those with forums obviously selected to unfairly burden the defendant, and 
 
    those that require a defendant to sign a “cognovit” note consenting to judgment entered against 

    him in his absence.  

TERRITORIAL JURISDICTION:
A.  States are separate entities and are sovereign within their territory.  States have power over people and 
property within their territory, but very little power over persons and property not within their 
territory.

      1.  Personal service within a state creates jurisdiction there no matter how briefly the defendant was 
present in the state and no matter for what purpose.  Even if you drop by Texas for 10 minutes on 
your way through, you can be served process there.  

      2.  The defendant must actually be physically present ANYWHERE within the state’s boundaries to 
be served process correctly.  You may even be served on an airplane while you are flying over 
that state’s airspace.  

      3.  However, you cannot fraudulently induce a defendant to come into the forum state so you can 

serve them with process.  Service cannot be obtained by fraud.

      4.  Non-residents may “consent” to personal jurisdiction in a forum state merely by engaging in 
actions there that are governed by statutes.  

B.  Domicile:

      1.  A corporation’s domicile state is usually the state where it is incorporated.  It is subject to general 
jurisdiction in its state of incorporation.  

      2.  People are subject to general jurisdiction in their domicile state.

      3.  Domicile Requires that a person to have an intent to make a state their permanent home, AND 
have established some physical presence in the state.  Once established, your domicile state 
continues as your domicile state until you purposely establish a new one.  Being absent for a long 
time does not eliminate it as your domicile state. 

      4.  Domicile is different from mere residence.  Living in a state makes you a resident there, even if 
you are not domiciled there.  Mere residency will hardly ever subject you to the resident state’s 
jurisdiction.  

C.  In Rem Jurisdiction:  A state has power over property within its territory the same way it has power 
over people within its territory.  Therefore, if land is at issue in a case, the state that houses the 
land in question has the power to adjudicate the issue even if that state cannot obtain personal 
jurisdiction over the claimants.  This power allows the courts to seize and hold property in 
question until the defendant answers to the lawsuit.  Several methods, such as garnishment, 
attachment, and sequestration, exist to preserve property 
before suit and to enforce judgments.

      1.  When the cause of action of a lawsuit does not arise from the defendant’s property holdings in a 
forum state, the sole presence of the defendant’s property there does NOT support jurisdiction 
there.  The defendant would need other minimum contacts in the state as well.  The court cannot 
just seize a person’s property to induce that person into court in cases where the cause of action 
does NOT arise from the property.

      2.  The presence of property within a state usually serves as a general contact to that state that may be 
used (in combination with other general contacts) to establish General Jurisdiction.  

      3.  Pennoyer v. Neff:   The validity of every judgment rendered by a court depends on the jurisdiction 
of that court over the defendant at the time the judgment was rendered.  If the court did not have 
personal jurisdiction over the defendant, that judgment is void and of no consequence.  You can 
invoke your 14th Amendment Due Process Rights (“nor shall any State deprive any person of life, 
liberty, or property, without due process of law”) if you think that the court had no territorial 
jurisdiction over you at the time of its judgment.

MINIMUM CONTACTS DOCTRINE:

A.  International Shoe Co. v. Washington:   The courts of a state may exercise personal jurisdiction over a 
defendant is he has such minimum contacts with the state that it would be fair and just to require 
him to return and defend a lawsuit in that state.    

      1.  Contacts with a forum state must be such that they do not offend “traditional notions of fair play 
and substantial justice.”  The contacts have to be “reasonable.”

      2.  However, the case did not state any specific examples of what minimum contacts are.  Whether 
jurisdiction is permissable depends on the “quality and nature” of the contacts with the state.  In 
some cases, a single contact will be sufficient, but contacts that are too “casual” or “isolated” are 
not sufficient.  

      3.  Almost any relationship between the defendant and the state can be considered a contact.  For 
instance, sales to people inside the state, correspondance with the state, interstate 
contracts, torts, 
ownership of real property, visits to the state, etc.  

B.  An Individual or a Corporation who chooses to exercise their privilege of conducting activity within a 
state (and therefore enjoy the benefits and protection of the laws of that state) implicitly accepts a 
reciprocal duty to answer for its in-state activities in the local courts there.

      1.  A defendant should understand that his activities within the state will have an impact there, those 
his activities could lead to controversies and lawsuits there, and that the state has a right to 
enforce the orderly conduct of affairs within its borders by adjudicating disputes that arise from 
such in-state activities.

      2.  Minimum contacts analysis focuses on the time when the defendant acted, not on the time of the 
lawsuit.  Even if you have ceased all contact with a state after you have been served process there, 
you are still under that state’s jurisdiction because you had contacts there at the time of the action 
that gave rise to the lawsuit.  

C.  The Spectrum of Contacts
      1.  If a defendant has no contacts with the forum state, or his contacts are “casual” or “isolated,” the 
state cannot exercise personal jurisdiction over him unless he consents to it.   

      2.  Specific Jurisdiction:  Courts have specific jurisdiction over cases in which the claim arises out of 
the defendant’s minimum contacts in the forum state.  Sometimes, specific jurisdiction may result 
from a single contact between the defendant and the forum state.  Other times, it will result from 
continuous but limited contacts between the defendant and the forum state (such as a single 
ongoing business relationship).  Not as many minimum contacts are needed to show specific 
jurisdiction as are needed to prove general jurisdiction.  

      3.  General Jurisdiction:  When a defendant has very “continuous and systematic” contacts with a 
forum state, but the cause of the lawsuit does not arise from these contacts, the courts may 
exercise general jurisdiction over the defendant anyway.  


a.  Examples of “continuous and systematic” contacts include director’s meetings, business 

     correspondance, banking, stock transfers, salary payments, purchasing, etc.  


b.  Basically, under general jurisdiction, a defendant may be sued in the state for any claim, even 

     one completely unrelated to his forum state activity.  The theory is that the defendant has 

     so many contacts with the forum state that he would not suffer inconvenience from defending 
 
     a lawsuit in that state.


c.  More minimum contacts are needed to establish general jurisdiction than are needed to 

     establish specific jurisdiction.  

D.  REMEMBER:  THE PLAINTIFF DOES NOT NEED MINIMUM CONTACTS WITH THE 
FORUM STATE—ONLY THE DEFENDANT DOES!!!

LONG-ARM STATUTES:

A.  Long-Arm Statutes provide for jurisdiction over a non-resident defendant who has had contacts with 
the territory where the statute is in effect.  Remember that a state’s jurisdiction is subject to both 
Due Process restrictions AND State law restrictions.  This is very important to remember!!!

B.  Each state has its own individual long arm statute.  Some states incorporate the Due Process test in its 
statute in order to reach as many defendants as it constitutionally can.  Other states use a 
Laundry List approach that lists circumstances in which defendants may be subjected to long-
arm jurisdiction.  


Laundry List of Circumstances Creating Long-Arm Jurisdiction:  


a.  Transacting business within the state.


b.  Committing a tortious act within the state.  



- This provision includes tortious acts committed outside the forum state that cause harm 


   inside the forum state if…




- the defendant does business, solicits business, engages in persistent conduct, or 



  derives substantial revenue from goods used or consumed or services rendered 



  in the state, OR



- the defendant expects or should expect his act to have consequences in the state, 


  and he derives substantial revenue from interstate or international commerce.  



  (Could defendant FORESEE that his contacts with a state could give rise to a 



  lawsuit?)



- This provision also applies to companies outside the forum state who place defective 


  products into the stream of commerce that wind up inside the forum state and cause 


  harm there to consumers.  (Gray v. American Radiator)


c.  Ownership, use, or possession of any real estate located in the state.


d.  Contracting to insure any person, property, or risk located within the state at the time of 


contracting.


e.  Maintenance of a matrimonial domicile within the state at the time of dissolution of 


marriage or legal separation.

D.  Long-Arming the Press:  The First Amendment limits the conditions under which a plaintiff may 
recover for defamation.  Say a newspaper is based in New York but is distributed in several 
states, including New Jersey.  If the paper prints a defamatory article about a New Jersey resident, 
that resident may sue the newspaper in New Jersey.  The newspaper has purposely availed itself 
of the opportunity of conducting interstate business, and should be held liable there.  

E.  Computer Contacts and the Long-Arm:  Computer contacts are sufficient minimum contacts that 
can be used to sustain personal jurisdiction.  This includes computer transactions, interstate 
business via the Internet, and Internet based contracts.  Computer contacts can establish either 
general jurisdiction (if they are continuous and 
purposeful, yet the cause of the lawsuit did not 
arise from these contacts) or specific jurisdiction (if the cause of the lawsuit did arise from these 
contacts).  

PURPOSEFUL AVAILMENT:

A.  Hanson v. Denckla:   A defendant must purposefully avail himself of the privilege of conducting 
activities within the forum state, thus invoking the benefits and protections of that state’s 
laws.  Basically, he must make a deliberate choice to relate to the forum state in some meaningful 
way before he can be made to bear the burden of defending a lawsuit there.  

B.  World Wide Volkswagon
      1.  Is the defendant’s conduct with the forum state such that he should reasonably anticipate 
being haled into court there?  Could the defendant reasonably foresee that his conduct with the 
forum state could render him liable to a lawsuit there?  That he could reasonably be “haled into 
court there?”

      2.  Determining that a defendant has indeed purposefully availed himself of conducting activities in 
the forum state helps ensure that he will not be haled into court as the result of “random,” 
“fortuitous,” or “attenuated” contacts.  

      3.  Jurisdiction is only proper when the minimum contacts result from actions by the defendant 
himself that create a “substantial connection” with the forum state.

C.  How to Determine Whether the Defendant’s Minimum Contacts with the Forum State Are 
Sufficiently Reasonable to Sustain a Lawsuit There:   (Super Important!!!)

      1.  The burden on the defendant in defending a lawsuit in the forum state.
      2.  The forum state’s interest in adjudicating the dispute.

      3.  The plaintiff’s interest in obtaining convenient and effective relief.
      4.  The interstate judicial system’s interest in obtaining the most efficient resolution of the 
controversy.
      5.  The shared interest of the several States in furthering fundamental substantive social 
policies.  

D.  Burger King Corp. v. Rudzewicz:  To argue against jurisdiction, a defendant would have to make a 
really compelling case on “convenience” factors.  He would have to argue that defending a 
lawsuit in the forum state would be so unfair and inconvenient that it violates his Due Process 
rights.  This would be a hard argument to make successfully if the defendant has minimum 
contacts there.  

E.  Asahi Metal Industry v. Superior Court:  In this case, the defendant’s manufactured goods sold to 
another company for use in that 
company’s motorcycles reached the forum state through the 
stream of commerce.  The court was split about whether or not the mere act of selling goods 
outside the forum state that were likely to be imported into the forum state for resale would 
suffice to support jurisdiction.

      1.  Half the court held that “mere awareness” that the stream of commerce could sweep goods 
into the 
state after they left the defendant’s hands did NOT suffice to satisfy “purposeful availment.”  In 
order to meet this requirement, the defendant would also have to serve the market in that 
particular state, such as designing the product for the market in that state or by advertising there.  

      2.  The other half of the court held that sending goods into the stream of commerce, at least in 
substantial quantities, would constitute “purposeful availment” whether or not the original maker 
knew that the goods would be sold to a particular state.  This is because makers can both foresee 
and benefit from sales in other states whether they deliver their products there directly or simply 
take advantage of the fact that another manufacturer places the finished product out there.

      3.  Basically, the courts do not always agree as to when a defendant has purposefully availed himself 
of conducting activities in the forum state.  Always look to the facts!!!

CHALLENGING PERSONAL JURISDICTION:  

A.  Consent to Jurisdiction Through Appearance:  A non-resident defendant consents to jurisdiction 
by appearing in the action to defend it, even if he has no connection to the forum state at all.  It is 
the defendant’s job to raise the issue of defective jurisdiction, so if he does not and he appears in 
the litigation, he has consented to the jurisdiction and the decision is valid.  

B.  COLLATERAL ATTACK:  A defendant many refuse to appear in court (Default).  Then he may 
later attack the jurisdiction in a court in his homestate when an action on the default judgment is 
brought against him.  This is a risky plan because the judgment rendered will ONLY be 
invalidated if lack of jurisdiction is proven.  It does not allow the defendant to offer any other 
defenses on the merits.  Basically, if you lose your collateral attack, the judgment against you is 
valid and you cannot attack its merits.   

C.  SPECIAL APPEARANCE:  Defendant makes a special appearance in the court whose jurisdiction is 
challenged for the sole purpose of asserting the challenge.  If properly made, the defendant will 
not be subjected to that court’s jurisdiction.  This is called a “special” appearance because it does 
not mean you implicitly consent just by showing up in court; it means you have come to argue the 
court’s jurisdiction.  

      1.  If the appearance is not properly made before the case starts, it will be treated as a general 
appearance and is consent to the jurisdiction of the court.  A special appearance does consent to 
the jurisdiction of the court for the limited purpose of adjudicating its jurisdiction.  The defendant 
will be bound by the result.  

      2.  A defendant cannot pursue both a collateral attack and a special appearance.     

      3.  Once a defendant shows up in court to defend the lawsuit, he will no longer be able to assert lack 
of jurisdiction because the case has begun.  

NOTICE REQUIREMENTS FOR SERVICE OF PROCESS:

A.  Notice  Must….

      1.  Be reasonably calculated, under all circumstances, to apprise the interested parties of the pendency 
of the action.  (What is “reasonable” depends on the specific facts of the case.)

      2.  Afford the interested parties an opportunity to present their objections.  

      3.  Reasonably convey the necessary information.

      4.  Afford a reasonable time for those interested to make their appearance.  

B.  The best way to give parties notice is to serve them with in-hand process, which ensures that they 
receive it.  However, this may not always be possible.  If it is not possible to personally serve all 
possible interested parties, or when the whereabouts or identities of all possible parties are 
unknown, service by publication is acceptable.  In such cases, an indirect and probably futile 
means of notification is all that is required to be considered constitutional, even if the interested 
parties never actually receive the notices.  But when the whereabouts and identities of interested 
parties are known, it is important to serve them notice in a more substantial way.  

C.  Notice for small claims courts should contain information regarding how to obtain a change of venue, 
how to present facts that show you can defend the claim, and when to mail your response.  

D.  What if the plaintiff clearly intends for the defendant to receive process, but he sends out a lazy officer 
to serve process and that officer never does it and lies about it?  The service is still valid, even 
though the defendant never received it.  As long as the plaintiff is free of fraud or collusion, 
judgment without proper service of process in this case is constitutional because the service was 
“reasonably calculated” to get to the defendant.  Plaintiffs can sign affadavits with the court to 
swear to their service of process.  This is a protective measure.  Courts will occasionally allow 
such judgments to be reopened after becoming final.  

RULES FOR SERVICE OF PROCESS:

A.  A valid summons must contain the signature of a court clerk, the seal of the court, the identity of the 
court and the parties, directions for service on the defendant, the name and address of the attorney 
for the plaintiff or the name and address of the plaintiff if he is not represented by an attorney, 
directions to defendant about the time to respond to appear and defend, notice to defendant that 
failure to timely respond will result in judgment by default against him for the relief demanded in 
the complaint.

      1.  You can get preprinted summons forms at the courts.  These forms have the court name, time to 

respond, and consequences for failure to appear printed right on them.  You can amend a 
summons to correct errors on it.

B.  Issuance by the Court:  On or after filing the complaint with the clerk of the court, the plaintiff MAY 
present a summons to the clerk for signature and seal.  If the summons is properly prepared, the 
clerk SHALL sign, seal, and issue it to the plaintiff for service on the defendant.  A summons or 
copy of the summons (if addressed to multiple defendants) shall be issue for each defendant to be 
served.

C.  Service on the Defendant:  A summons and a copy of the complaint must be issue to the defendant.

      1.  Who may serve process?  Any person who is NOT a party and who is at least 18 years of age.   
Plaintiff may request that the court appoint a U.S. Marshall, Deputy Marshall, or other person 
specifically appointed by the court for service purposes, but plaintiff is not required to.

      2.  Nothing in FRCP 4 prohibits using deception or stealth in achieving service.

      3.  You should first try to get the defendant to Waive service.  Defendant has a duty to avoid the 
unnecessary costs of service by agreeing to waive it, unless he has a good reason not to.  
Defendants who do not waive formal service and do not have good cause are made to pay all 
costs associated with service of process, and any additional costs associated with collecting those 
costs.  But if defendant does not answer to the waiver within 30 days, then the plaintiff needs to 
personally serve him, and the defendant will incur all costs.


a.  Waiving service does NOT waive the right to object to venue or jurisdiction.

b.  Defendants who waive formal service in a timely manner get additional time to answer their 
  
    complaint.  Usually, a defendant would only get 20 days from the date of formal service, but by 
    waiving service, you get 60 days from date of waiver (and 90 days if you are outside the U.S. 
 
    judicial district).


c.  If defendant does not return the waiver form in 30 days from the date of mailing it, then 

    plaintiff should proceed with formal service.

D.  Means of Service:  You must serve process by the means allowed by the law of the state where the 
district court is located.  Sometimes, service by publication is appropriate if you do not know all 
parties involved.  Most times, you must deliver a copy of the summons and complaint to the 
defendant individually.  You may leave a copy of the summons at the defendant’s dwelling house 
or usual abode (the place where he has an intention of returning to) with some person of suitable 
age and discretion then residing there.  You can also deliver copies of the service to an agent 
authorized by law to receive the service.  

      1.  Basically, you have to present service in a way that the defendant knows that he has been served.  
If the defendant is trying to evade service, you can leave the papers closeby to the person; you do 
not necessarily have to make that defendant take them.  You can also send the summons by 
certified mail.

      2.  For foreign defendants, you can use any internationally agreed upon method reasonably calculated 
to give notice, unless otherwise provided by federal law.

      3.  Service on minors and incompetants must be done according to state law.

      4.  If serving a corporation, you can give the papers to any agent or representative of the corporation 
authorized to receive it.  A plaintiff may serve a summons and complaint on an out-of-state 
corporation by certified mail IF state law permits.

      5.  If serving the government or the state, deliver a copy of the summons and complaint (or send by 
registered mail) to the U.S. attorney, assistant U.S. attorney, or a clerical employee for the district 
where the suit is filed.  

E.  Tag Jurisdiction refers to in-state service on a foreign defendant who only has general jurisdiction 
contacts.  Traditionally, courts have jurisdiction over all people physically present anywhere 
within their state boundaries.  Therefore, if you are physically present in a forum state long 
enough to be served with process there (even for a few minutes), your physical presence in the 
state serves as a minimum contact that comports with Due Process notions of fairness.   

      1.  It may not seem “fair,” but by traveling to another state, you avail yourself of the benefits and 
privileges of that state, and therefore, you implicitly submit to that state’s jurisdiction. 

      2.  Of course, you cannot fraudulently lure a defendant into a forum state in order to serve him 
process.  He must come to the forum state on his own accord.   

VENUE RULES:

A.  Venue:   The county or other territory over which a trial court has jurisdiction.  Venue requires a 
totally separate analysis than the territorial jurisdiction analysis.  Venue is a protection that 
defendants have to ensure that a lawsuit is not brought in an inconvenient place for them.  

      1.  A defendant may waive venue if he wants.  If not, he must object to it at the first opportunity.  

      2.  District courts have the authority to dismiss OR transfer cases when venue is improper.  

      3.  Defendants may transfer venue as long as they transfer it to a court where the action could 
have 
been brought in the first place.  They cannot just transfer anywhere.

      4.  When a case is transferred, the new court should follow the law applicable in the transferring 
court.  Otherwise, defendants would use the transfer privilege to forum shop.  

B.  State Court Venue Rules:  Each state has its own venue rules.

      1.  Local Actions – involve disputes over real property (typically boundary disputes, titles, or 
mortgage foreclosures).  These actions could not occur anywhere else because they are tied to the 
land located in that county.  


- These actions must be filed in the county where the real property is located.  

      2.  Transitory Actions- all actions that are not local actions.  Such actions could have conceivably 
occurred anywhere because they are not tied to property.  


     - State courts usually allow venue…



1. Where the events or transactions that gave rise to the lawsuit occurred, OR


2. Where the defendant(s) can be found (such as their residence in a county, or where 



they conduct their business).

C.  Federal Court Venue Rules:

      1.  Local Actions:  file in the Federal judicial district in which the real property is located.  Use the 
same process as if you were filing in a state court.

      2.  Transitory Actions:  file…

   
     a.  First in a judicial district where any defendant resides if all the D’s reside in the same 


state, OR


     b. File in a judicial district where a substantial part of the events occurred.  


     c.  IF ONE OF THESE RULES APPLY, YOU MUST USE IT!!!!   IF NOT,  sue in any 


judicial district where any of the defendants may be found.  

D.  For venue purposes, corporations reside in any district where they have minimum contacts.

E.  Aliens may be sued in any district in any state that has territorial jurisdiction over them.  Aliens cannot 
object to venue, but they can request a change (transfer) of venue.  

F.  Either party can request a change of venue on the grounds that a different venue would be more 
convenient for the party or the witnesses.  It’s very important to remember that you can only 
change venue within the same court system.  You can only tranfer venue from a court with venue 
and territorial jurisdiction to another court with venue and territorial jurisdiction.


Ex.  You can transfer venue from a Miami state court to a Tallahassee state court, but you 


cannot transfer venue from a Miami state court to a Georgia state court.  


Ex.  You can transfer venue from a Miami federal court to an Atlanta federal court 



ONLY if the Atlanta federal court has territorial jurisdiction.

G.  In deciding whether to grant a motion to transfer venue, courts consider the place where operative 
facts occurred, the convenience of the parties, the convenience of the witnesses, the relative ease 
of access to sources of proof, the availability of compulsory process to compel testimony by 
witnesses, the plaintiff’s choice of forum, the forum court’s familiarity with the governing law, 
the respective efficiency of trial in the different venues, the “interests of justice.”

STATE COURT SUBJECT-MATTER JURISDICTION:
A.  General Jurisdiction:  a court’s authority to hear a wide range of cases, civil or criminal, that arise 
within its geographic area.  Some courts have authority to hear cases on all subject matter.  At 
least one general jurisdiction court exists in every state court system.

B.  Limited Jurisdiction:  jurisdiction that is confined to a particular type of case or jurisdiction that may 
be exercised only under statutory limits and prescriptions.  Some courts only have authority to 
hear cases on certain subjects, such as Bankruptcy and Small Claims courts.

C.  Amount in Controversy for State Courts:  The most frequent determinant of SMJ is the amount in 
controversy.  The “in controversy” amount that the plaintiff requests in good faith determines 

whether the court has jurisdiction over the plaintiff’s case.  Whether the plaintiff actually collects 
that amount is not relevant (sometimes he’ll collect less than the amount requested, sometimes 
he’ll add another claim to the orginal and collect more than the amount requested).

      1.  A trial court can render judgments for amounts in excess of the court’s jurisdictional limits if the 
plaintiff’s original petition was properly brought in the appropriate court, but an amendment had 
increased the amount in controversy above the court’s jurisdictional limits.  In such cases, the 
court will continue to have jurisdiction due to the additional damages accrued over time.   

FEDERAL CLAIMS IN STATE COURTS:
A.  State courts can and should enforce federal law when needed.  The existence of federal 
jurisdiction does not oust state courts of jurisdiction.  Instead, there is concurrent state jurisdiction 
of most federal claims.  It is commonplace for state judges to decide federal questions.  State 
judges are just as well equipped as federal judges to decide matters of federal law.

      1.  Many times a claim could be filed in both state and federal court.  Usually, the parties choose 
state courts because federal courts tend to invoke more time consuming pretrial procedures.  
However, federal courts are supposedly less biased.  Also, a few types of claims (such as 

bankruptcy and patent claims) must be filed in federal court.  State courts cannot hear these 
claims.

B.  A court that lacks SMJ over a case lacks authority to issue a valid and binding judgment in that case.  
If it is later discovered that the court issuing a judgment did not have SMJ over the case, the 
judgment will be thrown out.  This is very seriously enforced.

      1.  Parties have the right to waive defects in Territorial Jurisdiction because such defects would 
impede due process rights.  However, parties cannot waive SMJ because SMJ is a constitutional 
constraint on the power of the courts.  Courts have a duty to dismiss any cases that do not fall 
within their SMJ.    

      2.  Federal courts have limited SMJ.  A party must ensure that they file suit in a federal court that 
has SMJ or the judgment rendered may be void.  If there is no federal court that has SMJ 
over 
your case, you will have to file in a state court.

      3.  Just because a claim involves a federal claim does not mean that you have to file in federal 
court.  You may still file the claim in a state court.

FEDERAL COURT SUBJECT-MATTER JURISDICTION:
A.  What does Jurisdiction “Arising Under” Federal Law mean?
      1.  Federal district courts have jurisdiction over all civil actions arising under the Constitution, laws, 
or treaties of the US.  

      2.  Federal courts require that either federal law creates the cause of action OR that the 
plaintiff’s right to relief necessarily depends on resolution of a substantial question of 
federal law.


a.  Well Pleaded Claim:  must raise a controlling issue of federal law for a federal court to have 

     federal question jurisdiction over the lawsuit.  

      3.  The defendant’s federal defense and/or the plaintiff’s anticipation of that defense do NOT create 
federal jurisdiction because they do not change the nature of the original claim (that did not arise 
under federal law). 

      4.  The mere presence of a federal question somewhere in a case does NOT create federal jurisdiction; 
the actual claim must be a federal claim (or there’s no federal question).  

B.  Federal court may not probate a will or administer an estate, although it can maintain creditors’ 
actions against executors or administrators so long as it does not interfere with the exercise of 
probate jurisdiction or with control of property by a state court.

DIVERSITY JURISDICTION:

A.  Complete Diversity:  No party on one side may be a citizen of the same State as any party on the 
other side.  Diverse citizenship of adverse parties must be present at the time the complaint is 
filed; it is unaffected by subsequent changes in the citizenship of the parties.  The burden of 
pleading diverse citizenship is on the party invoking federal jurisdiction.  (Usually the plaintiff, 
but not always.)  If diversity jurisdiction is challenged, the challenging party bears the burden of 
proof.  Non-citizenship destroys diversity.

B.  Domicile (for Diversity Purposes):  For diversity purposes, a natural person must be a US citizen 
and be domiciled in a state (mere residence is insufficient).  Domicile is one’s “true, fixed, and 
permanent home and principal establishment, and to which he has the intention of returning 
whenever he is absent therefrom.”  

      1.  RESIDENCY IS NOT THE SAME AS DOMICILE!!!  Citizenship depends on domicile state, not 
residency state.  

      2.  Change in Domicile occurs by taking up residence in a different domicile with the intention to 
remain there.

      3.  For diversity purposes, corporations may have multiple citizenships including:


a.  Any state in which they are incorporated


b.  The state of its principal place of business, which could be…



- the “nerve center,” such as its home office or headquarters, OR



- the place of its “bulk of activity.”  

      4.  For diversity purposes, partnerships (such as labor unions) do not have a citizenship apart from the 
citizenships of its members.  Partnerships are deemed citizens of the states of their members.

      5.  Legal representatives of decedents, infants, and incompetants are deemed citizens of the same 
state as their charges.

C.  You cannot join a third party to a claim just to achieve diversity jurisdiction.  This would be known as 
Collusion (fraud).  However, a person can move to another state in order to bring about a 
diversity claim, but only if that move was an actual legal change made with the intention of really 
becoming a citizen there.

      1.  Even if a husband and wife are of diverse citizenship, their divorce action cannot be heard in 
federal court.  Divorce actions and alimony allowances are not heard in federal courts for 
some 
uncertain policy reasoning.

D.  Amount in Controversy for Diversity Jurisdiction:  The amount in controversy must exceed 
$75,000, not including costs you would expect to incur in a lawsuit.  In deciding whether a case 
exceeds the $75,000 threshold, ONLY consider the amount sought by the plaintiff in good faith.  
Do not consider any crossclaims made by the defendant.  Only examine what a plaintiff requests, 
not the amount he actually is awarded.  

      1.  If a plaintiff seeks an injunction or a declaratory judgment, the court examines the economic 
value of whatever the plaintiff hopes to gain from the suit.  Two ways to determine the value.


a.  The “Value of the Object” Test:  How much the claim is worth to the plaintiffs.  They 


examine the economic value of the claim (usually not the subjective value of the claim to 


the plaintiff).  They try to place a value on a non-monetary relief.  

 
b.  The “Loss to the Defendant” Test:  Loss to the defendant if the relief were not given.

E.  Aggragation of Claims in Diversity Cases:  
      1.  P can aggregate separate claims for different damages against a single D to get over the $75,000 
threshold.

      2.  P cannot aggregate separate claims for the same damages against a single D (e.g., if P sues D on 
both breach of contract and tort theories to recover $38,000 in total compensatory damages, then 
the P cannot “double count” the same damages under the different theories of recovery to get over 
the $75,000 threshold). 

      3.  Multiple Ps with “separate and distinct” claims cannot aggregate the amounts of their claims, even 
if those claims arise out of the same transaction.

      4.  Multiple Ps with “common and undivided” or “joint” claims against a D can aggregate their claims 
against that D (to say that a group of plaintiffs have common or joint claims usually requires that 
the Ps be suing for a common debt owed to the group or be suing as joint owners of property).  
Such cases are fairly rare.

      5.  P can sue multiple defendants “in the alternative” for the full amount of damages (assuming it 
exceeds $75,000), even if the P does not expect to the defendants to all be held jointly liable for 
the damages (e.g., assume that P’s car is rear-ended by D1, who was rear-ended by D2, causing 
personal injury and property damage to P in the amount of $100,000; P may sue D1 for 
negligence and seek $100,000 in damages from D1 and, “in the alternative” sue D2 for 
negligence and seek $100,000 from D2; it will then be up to the judge or jury to decide which 
defendant owes what amount of the $100,000).

      6.  Assuming that the P’s damages exceed $75,000, P can sue multiple defendants as a group when 
those Ds acted as a joint tortfeasors to cause harm to the P or where the Ds are considered be 
jointly liable to the P.  (Note that this Rule is really just the flipside of Rule 4 above.)  Example:  
When you sue co-owners of a house for breach of contract to sell.  

SUPPLEMENTAL JURISDICTION:

A.  A court employs supplemental jurisdiction when a suit involves multiple claims that are partly within 
and partly outside a federal court’s jurisdiction.  More specifically, a federal court employs this in 
a case arising from federal law that also involves state law questions as 
well.  Such claims may 
also include crossclaims, third party claims, counterclaims, etc.

      1.  Federal courts may hear non-jurisdictional (state) claims if they are “so related to claims in the 
action within the court’s original jurisdiction that they form part of the same case or controversy.”    


- This principle allows courts to hear a variety of claims they would otherwise be 
required, 
wastefully, to dismiss (and allows them to dismiss claims they would otherwise, wastefully, be 
required to hear).  

      2.  Before supplemental jurisdiction, if you had a state claim and a federal claim in one suit and 
you wished to sue in a federal court, unless there were some legal doctrine allowing you to join 
the jurisdictional and nonjurisdictional claims, you had to give up the federal forum or wastefully 
file two separate suits.

B.  Supplemental jurisdiction allows a state and federal claim to be brought together when the state law 
claim comes within federal jurisdiction by “hanging” or “piggybacking” onto the federal 
claim.  
There are 2 key requirements:

      1.  There must be original SMJ over at least one claim before you can invoke supplemental 
jurisdiction statute.  (Either federal question or diversity jurisdiction.

      2.  The supplemental claim must be related factually to the original claim for which the court has SMJ 
on federal question grounds or diversity grounds.  The courts call this a “common nucleus of 
operative fact.”

      3.  If a federal claim is dismissed before trial in a federal court, the state claim should be dismissed as 
well.

      4.  If state claims appear to predominate, they should be dismissed without prejudice and left to the 
judgment of the state tribunals.  

C.  Supplemental Jurisdiction is discretionary.  Even if its requirements are met, the court still has 
discretion not to hear a case for the following reasons…

      1.  the state issue presents a novel or complex claim that the federal court does not wish to resolve.

      2.  the supplemental claim is really the dominant claim before the court.  

      3.  the court can dismiss a state law counterclaim made by a defendant when the original has been 
dismissed (although they are not required to dismiss the counterclaim). 

      4.  some other “compelling” reason.

D.  A court may exercise supplemental jurisdiction over state law claims without specifically addressing 
whether the claim should be denied supplemental jurisdiction.  If neither the plaintiff nor the 
defendant raises the issue of the court’s authority over supplemental claims, the court does not 
have to examine it either.  Once a federal courts is certain that either federal question or diversity 
jurisdiction exists, they are not required to make a supplemental jurisdiction analysis as well. 

E.  Exceptions to Supplemental Jurisdiction by Plaintiffs:  If the only basis for original SMJ is 
diversity, a plaintiff cannot bring supplemental claims that would be contrary to the requirements 
of the diversity jurisdiction statutes.  


Example:  P is from Arkansas and D is from Alabama.  P sues D for $100,000 for a car 
accident, and D 
adds a third party claim against D2 (from Arkansas) for $100,000, claiming D2 
caused the accident.  P cannot decide to sue D2 as well in this lawsuit because D2 is from 
Arkansas and that would destroy diversity.  P would be circumventing diversity requirements.

      1.  Plaintiffs cannot assert a state law claim in federal court against a co-citizen merely because that 
party has been brought into the case by the defendant.

      2.  Persons added as plaintiffs through compulsory joinder or intervention also cannot bring any 
supplemental claims that would be inconsistent with diversity jurisdiction requirements.

ABSTENTION:

A.  Abstention:  when a federal court relinquishes its jurisdiction to avoid unnecessary conflict with a 
state’s administration of its own affairs.  

      1.  Reasons for a Court to Decline Using its Jurisdiction:


a.  When the decision of a constitutional question might be avoided by interpretation of state law.

     
b.  When a federal decision might unnecessarily conflict with a state’s governmental affairs.


c.  When a significant issue of state law is unsettled.

     
d.  When abstention would reduce the federal workload.

      2.  “Pullman” Abstention:  when a court retains jurisdiction over a case but abstains from deciding it 
until a state court decision can be obtained on the issues involved.

      3.  “Burford” Abstention:  avoids federal adjudication of difficult state law questions that threaten to 
disrupt state policy.

      4.  In response to federal abstention, some states have created “certification” procedures in which 
federal courts seeking guidance on a state law question can certify the state law question to that 
state’s courts for an answer before proceeding further in the case before it.

      5.  In state criminal proceedings, sometimes federal courts are required to refrain from interfering in 
state criminal proceedings even when federally insured rights may be threatened.  

REMOVING A CASE FROM STATE COURT:

A.  Cases That Can Be Removed:

      1.  Any civil action brought in a state court may be removed by the defendant to a district federal 
court as long as the federal court has original jurisdiction over the case.

      2.  Any civil action that the federal district courts have original jurisdiction over (founded on a claim 
arising from federal law) may be removed without regard to the citizenship or residence of the 
parties.  Any other action is only removable if none of the defendants are citizens of the state 
where the action was brought.  

      3.  When a separate and independent removable claim is joined with one or more otherwise non-
removable claims, the entire case may be removed and the district court may determine all issues 
involved or may remand all matters in which state law predominates.  This section prevents a 
plaintiff from frustrating removal if the joined claims are not closely related and if an otherwise 
removable federal claim is included.  


* Important Notes:  

     
a.  Plaintiffs can NEVER have a case removed!  Plaintiffs chose the forum in the first place!  

      
b.  Removal can only occur from a state court up to a federal court!  Not vice versa!

      
c.  If a plaintiff could not have chosen to bring the action in federal court initially, the defendant 


cannot remove it!  Make sure the case would have had original federal jurisdiction.

B.  To decide whether a case should be removed, only look at the plaintiff’s original complaint to decide 
whether it states a federal claim or satisfies diversity requirements.  Federal defenses and federal 
law counterclaims do not give rise to removal.  

      1.  There are some cases in which a defendant cannot remove:  If P and D are from different states 
but P sues D in D’s home state court, D cannot remove on diversity grounds!  The entire 
basis for removal is to allow the defendant not to have to be sued in another state where the court 
may be biased against him.  If defendant is being sued in his home state, obviously there would 
not be bias against him in the state court system.  This is known as the Local Defendant 
Problem, and it only applies in diversity cases!!!!

      2.  Plaintiffs cannot add a local defendant to a lawsuit to prevent removal if that plaintiff cannot 
possibly hope to prove a claim.  This would be a “fraudulent joinder.”  However, strict standards 
are in place in regards to what a defendant would have to show in order to prove that the plaintiff 
never had any possibility of recovery against the fraudulently joined defendant. 

      3.  Certain claims (such as worker’s comp) cannot be removed by a defendant if the plaintiff chooses 
to file in state court.  

C.  Procedure for Removal:   A defendant must file a notice of removal in the appropriate federal court 
within 30 days of receiving the plaintiff’s pleading in the state suit.   

      1.  This 30 day period starts when the first defendant is served process or the date the 
process was 
mailed on or the date on which service was waived.  The 30 days include weekends and holidays, 
as well as business days.  If the 30 days ends on a day the court is not open, the defendant gets 
until the next day the court is open.  (Generally, when courts set time limits for actions, any time 
limit with 11 or more days for action does count weekends and holidays.  Time limits of 10 days 
or less do not count weekends and holidays.  UNLESS a federal rule of civil procedure states 
otherwise.)

      2.  The defendant must file a notice of removal within 1 year after a DIVERSITY lawsuit starts.  The 
notice must contain a copy of the complaint served on them by the plaintiff.  The plaintiff must be 
given notice of the removal.  A copy of the removal must be filed in state court to notify them.  
The state court automatically loses control of the case once it has been notified.  In addition to 
removing the original claim, a defendant can also remove any related claims that the federal court 
can hear under supplemental jurisdiction. 

      3.  If there are multiple defendants, they must all join the petition for removal.  They must all agree to 
remove the case. 

      4.  A defendant does not have to ask the court or the other parties for permission to remove.  

      5.  In diversity cases, the defendant must remove within one year of the start of the lawsuit.

      6.  If the complaint is amended after it was originally filed in such a way that it creates grounds for 
removal, a defendant gets 30 days from the date of the amendment to remove the case.  But if the 
amendment creates diversity jurisdiction grounds for removal, you have 1 year from the date the 
complaint is amended to remove the case.  The court’s time limits are extremely serious.  If you 
miss a deadline by even a day, the court 
loses its authority over the matter.

D.  A Plaintiff can file a “Motion to Remand” under two 2 circumstances:

      1.  When he contends that the case is not within the federal court’s SMJ.  In this case, the motion may 
be made at any time prior to final judgment.

      2.  When he contends that the defendant has not properly followed the requirements of the removal 
procedure (such as the failure of all defendants to join in the notice, or failure to remove within 
30 days).  In this case, the motion must be made within 30 days or the objection is waived.  


* Remand orders are not reviewable by appeal or otherwise.

E.  The venue in a removal place must be in the same federal district that encompasses the county in 
which the state court was located.  If defendant is being sued in a Florida state court on federal 
grounds, he can remove that case to a Florida federal court in the same district as the state court.  
He cannot remove the case to a Georgia or Alabama federal court.

      1.  Removal is totally different from transfer.  Transfer refers to geography: you transfer from one 
district court within the federal system to another in a different state or district.  Removal, on the 
other hand, only authorizes you to move your case from the state court to a federal court in the 
same state.

F.  Say a defendant thinks the case against him is based on a federal law question, and he tries to have the 
case removed to a federal court.  If the court determines there is a defect in the subject-matter 
jurisdiction so that they cannot hear defendant’s case, the court must remand the case back down 
to state court.  

      1.  Even if a plaintiff does not object to the removal, the federal court must still ensure that they have 
subject-matter jurisdiction over the case.  Even if nobody asks, the court must check anyway.  A 
federal court is not precluded from hearing a removed case simply because the state court had 
lacked jurisdiction over it.


Example: Patent cases must be filed in federal courts.  Suppose a plaintiff filed a patent case in a 
state court, which would not have subject-matter jurisdiction over it.  Defendant removes the case 
to federal court.  The federal court can hear that case even though the original state court hearing 
it had lacked jurisdiction over it.

      2.  What happens if there is not complete diversity at the time of removal to federal court?  Would the 
judgment rendered in federal court be invalid?  NO:  A district court’s error in failing to remand a 
case improperly removed is not fatal to the ensuing adjudication if federal jurisdictional 
requirements were met at the time the judgment was entered.  This happens so rarely that it would 
not make sense to dismiss the case for lack of jurisdiction and then remand it to a lower court for 
the same exact trial (which would be a waste of time).  Neither does the court fear abuse of this 
doctrine.  It is sufficient that there was SMJ at the time of judgment.

THE ERIE DOCTRINE:

A.  Swift v. Tyson:   the Supreme Court held that “the laws of the several states” (as described in the Rules 
of Decision Act) referred only to statute laws made by the Legislature, not to judicial decisions 
that interpreted general principles of common law.  Therefore, the court did not consider State 
law to be “real law” because state court decisions merely reflected the “real” laws created by the 
Legislature.  The Swift court wanted federal judges to choose and make the laws that state judges 
would then agree to follow.  The court held that federal court judges hearing diversity cases were 
free to apply and should apply the “general laws” rather than the common laws.  When general 
law and state law conflicted, federal courts became free to disregard state (local) laws that had 
developed within their homestate in favor of general law.  This gave the federal court power to 
choose whichever rules it felt applied to the situation at hand regardless of what rules the judges 
in the state courts followed.

      1.  The court in this case hoped that federal judges could induce state judges to recognize the 
“rightness” of the federal rules they made, thus prompting the state court judges to follow those 
rules instead of adopting their own.  This logic did not work.  Instead, the state judges persisted in 
choosing their own rules to apply, resulting in a multiplicity of rules from state and federal courts 
within the same state and regarding the same issues.

      2.  The federal practice of making common law had led to grave discrimination by non-citizens 
against 
citizens.  It allowed out-of-state plaintiffs to choose different rules of substantive 
law just 
because they got into the federal court.  Differences in results depended, unfairly, on whether the 
parties had diverse citizenship.  It encouraged defendants to do way too much forum shopping 
because they knew they could get a “better deal” in federal court, which unfairly disadvantaged 
the plaintiff.

      3.  The Swift doctrine is unconstitutional because it authorizes federal judges to “make” law in 
areas in which the federal government has no delegated powers.  In choosing rules to apply in 
their decisions, the federal courts must look to the body with the authority to make those rules.  
That body would be the State in common law matters not within the federal court’s powers.  
Ignoring state common law rules invades State’s rights.

B.  Erie Railroad v. Tompkins:  This landmark case overturned the Swift v. Tyson doctrine.  In this case, 
Tompkins was walking beside a railroad track when a train came by.  He was hit with an open 
door protruding from the train, which severed his arm.  Tompkins sued for negligence; he won in 
trial court and the appellate court affirmed.  The case was brought in federal court on diversity 
grounds.  But which law should apply here?  Eerie wanted Pennsylvania law to apply because it 
would help them win.  There was a Pennsylvania law that made walkers beside trains trespassers, 
which would clear Eerie of all duty to act with reasonable care towards Tompkins the trespasser.  
Eerie would easily win the case under Pennsylvania law.  Tompkins contended that because there 
was no actual Pennsylvania statute to apply in this case, the federal court should disregard the 
common law rule invoked by Eerie in favor of federal or “general” law.  This would have allowed 
Tompkins to win.  The U.S. Supreme Court in Eeri decided to overrule Swift because its doctrine 
created 
discrimination by non-citizens against citizens by allowing non-citizens to have the 
benefits of general law.  The court did not want the Eerie case to be decided based on the 
geography of the parties; such an outcome would be unfair and would encourage the parties to 
forum shop for the best court to be heard in.

      1.  The New Rule:  In diversity cases, federal courts must apply the law that would be applied by the 
courts of the state in which they sit.  Rather than create “general common law,” a federal court in 
a diversity case must apply state common law.  In most cases, the Eerie doctrine functions simply 
and effectively to determine the applicable principles of substantive law.

C.  The Substance—Procedure Distinction:  In diversity cases, a federal court must apply state law 
on substantive matters and must only apply federal law on procedural or non-substantive 
matters.  However, it is often difficult to tell whether a matter is purely substantive or purely 
procedural.  There are several tests available to distinguish between matters that are substantive 
and matters that are procedural.

      1.  Outcome Determination Test:  If following a federal practice that differed from state procedure 
might significantly affect the result of the litigation in a diversity case, the court must apply the 
state rule instead, to prevent diverse parties from gaining unfair advantages simply because they 
can choose federal court.  This rule is designed to prevent forum shopping and discrimination 
against the resident plaintiff by the nonresident defendant.  This test requires federal courts to 

apply state law, as a matter of policy, not constitutional compulsion, where using a separate 
federal rule could lead to a different outcome.


* Guaranty Trust Co. v. York:  in this case, York brought a diversity suit against Guaranty Trust 
in a NY federal court, claiming that they had violated their fiduciary duties.  Because this lawsuit 
involved equity, the Court of Appeals held that general principles of equity (and not the NY 
statute of limitations) controlled the length of time that York had to bring about the action.  York 
wanted the federal law to apply (in which case he would win) and Guaranty wanted the NY state 
law to apply (in which case he would win).  The court examined the significance of their 
agruments.  If the case had been filed in a NY state court, the NY statute of limitations would 
have applied, and York could not even have filed the case.  But if the court applied federal law, it 
would lead to a substantially different outcome.  

      2.  The Interest Balancing Approach:  Some cases may classify substance and procedure by the 
strength of the competing state and federal policies underlying the different rules in questions.  If 
a state’s policy is definite and important, and the federal interest is slight, this approach would 
lead to enforcement of the state rule.  However, sometimes it is difficult to identify all the 
relevant state and federal policies, particularly if they must be derived from a few words in a 
statute.  Also, it is sometimes impossible to compare the competing policies except in a subjective 
manner.


* Ragan v. Merchants’ Transfer:  The parties were in a car accident.  Ragan filed a diversity 
action in a Kansas federal court in 1945 but did not serve Merchants’ until two years later.  By 
that time, the Kansas statute of limitations had run out, and Ragan’s action would have been 
barred from a Kansas state court.  Instead, Ragan filed in federal court because they had a 
different rule regarding the action that would have allowed his claim to be heard.  However, the 
court decided that the Kansas state law was applicable, not the federal law.  Kansas law had a 
larger interest in this case because the definition of commencement in its statute of limitations 
was an integral part of the case.  Furthermore, the federal rule did not clearly contrast with the 
Kansas rule.  


* Byrd v. Blue Ridge Rural Electric Cooperative:  Byrd brought a diversity suit in a South 
Carolina federal court for job related injuries.  Blue Ridge pleaded a state law defense that would 
compensate Byrd through worker’s comp and give their company immunity from a negligence 
action.  Under state law, the immunity action would be decided by just a judge, but under federal 
law, the action would be considered by a jury.  Instead of just using the outcome determinative 
test as the sole basis of their decision, the U.S. Supreme Court decided to balance the state 
interests against the federal interests to decide which law to apply.  They considered how 
important it was that a judge or a jury made the decision in this case.  If the state law at issue was 
deemed central, integral, or very important to the case, then they would apply state law.  But if it 
was not deemed so, the court would just balance the state’s interest in seeing its rule applied 
versus the federal interest in seeing its rule applied.  The court decided there was a serious federal 
interest in seeing their rule applied, because the issue had to do with Seventh Amendment Rights 
(a Federal issue).  They decided that the likelihood of reaching a different decision if the court 
were to have a jury would probably not be much different than if just a judge were to decide the 
case.  Therefore, this issue was one of procedure, and it was better for the court to follow the 
federal rule.  

      3.  Controlling Federal Rule:  When a federal rule and a state rule clearly contradict each other, 
the federal rule must be applied.

* Hanna v. Plumer:   Pertained to the correct law for the court to apply in determining whether 
the plaintiff should have served the defendant with process according to Massachusett’s law or 
according to federal law.  The federal rule and the state rule here clearly clashed with each other.  
Whether the federal court chose to apply state or federal law would substantially affect the 
outcome.  But in this case, the issue could rationally be either substantive OR procedural, 
depending on how you looked at it.  The court decided federal law should be applied.  

      4.  The Policies of Erie Approach:  If the application of federal law would produce irrational 
differences in results and encourage forum shopping, the matter is substantive; if not, it is 
procedural. 


* Gasperini v. Center for Humanities:  The jury had awarded Gasperini an exorbitant amount of 
damages in a lawsuit against the Center.  In this case, NY governed the claim for the Center’s 
relief because NY law allows for appellate courts to review jury awarded damages.  Gasperini 
claimed that the matter was procedural.  However, the court decided the matter was both 
substantive and procedural, and had to determine which law to apply.  It asked whether applying 
the state rule would have such an important effect that not applying it would discriminate against 
the non-resident party or would produce forum shopping.  Instead of balancing the federal 
interests of the case against the state interests, the court created an accomodation between the 
two.  

DETERMINING WHICH STATE’S LAW TO APPLY:

A.  Every state has principles of law that tell its courts when to follow the law of another state.  

     1.  Comparative Impairment Approach to Deciding Which Law to Use in Tort Cases:  In tort cases, 
most courts will apply the law of the state where the injury occurred or the law of the state with 
the most significant relationship to the occurrence and to the parties.  Ultimately, the court 
balances the merits of both approaches before deciding.  If the two states both have substantial 
interests in having their laws applied to a case, the courts will determine which state would be 
more seriously impaired by not having their law applied.  

B.  In addition to figuring out which state’s law to use, the federal court must also decide what particular 
rule to apply.  In such a case, the federal court should apply the relevant state law made by the 
highest court (Supreme Court) in that state.  But what if no law exists or what if the law that does 
exist is really old and outdated?

      1.  If no Supreme Court rule exists, the federal judge must predict how the issue before it would be 
decided by the state Supreme Court if that court decided the issue today.  To do this, the federal 
judge must examine the relevant rules made by the lower courts, developing trends in that area of 
the law, and relevant dicta.  The judge cannot just make up state law, but he can make an 
educated judgment on what rule the state Supreme Court would apply to the case today, instead 
of just adhering to an old rule from an on-point case decided long ago.  These judges can also 
“certify” a tough issue to the state Supreme Court for them to decide.  The Supreme Court 
resolves the issue, and the parties return to the Federal court armed with the answer and ready to 
restart their litigation.  However, not many cases get certified, and the state Supreme Court has 
the power to accept or reject these cases if they are too busy.

C.  When confronted by a conflict in federal and state law in a diversity case, first look whether a valid 
federal statute, FRCP, or FRAP is on-point.  If you find one, then that statute or rule should be 
applied by the federal court in deciding the diversity case.  If you do not find one that is on-point, 
determine whether the application of the state law would likely determine the outcome of the 
case.  If that state law is NOT outcome determinative, then federal law can probably be applied.  
If you conclude that state law IS likely to determine the outcome in the case, you still need to ask 
whether there exists some overriding federal interests (such as Constitutional issues).  If there is 
an overriding federal interest in seeing the federal law applied, then apply the federal law.  
Otherwise, the state law that is outcome determinitive should be applied.

D.  When confronted by a conflict between the laws of the two states in a diversity case, examine state 
statutory law to see if the state legislature has declared which state’s law applies in such a case.  If 
so, just follow the statute.  If no statute exists, look to see if the parties to this transaction 
executed a contract that has in it a contractual choice of law provision.  Practically all states will 
enforce a contractual choice of law as long as it does not conflict with the state’s policy or statute.  
If so, just follow the choice of law provision.  If there is no statutory or contractual choice of law, 
go to the forum state’s common law choice of law rules.  Every state has developed a body of law 
that tells how you pick which state’s law you should apply in a case.  Employ the Most 
Significant Relationship Test, which tells you to apply the substantive law of the state that has the 
most significant relationship with the dispute.  Unfortunately, this test is unclear, so court’s 
usually resort to reexamining the state’s common law principles or choosing the state where the 
action that gave rise to the lawsuit occurred.

FILING A COMPLAINT—THE FIRST STEP IN YOUR LAWSUIT:   

A.  Purposes of Pleadings:  Pleadings separate questions of law from questions of fact, which helps the 
parties decide as many issues as possible before going to trial.  Pleadings eliminate undisputed 
issues, which defines the disputed issues and narrows down the case.  Pleadings help notify 
involved parties of their adversary’s claims, defenses, and cross-demands.

B.  When a complaint is filed, an answer is required (including answers to counter-claims, cross-
claims, and third party claims as well as the original complaint).  

C.  Claims For Relief Must Contain:  (this includes original claims, counter-claims, cross-claims, and 
third-party claims)

     1.  A short and plain statement of the court’s grounds for jurisdiction.  



* Sometimes the court already has jurisdiction, so you would not need to demonstrate it.  


Also, you must request a jury if you want one.  Otherwise you won’t get one.

     2.  A demand for judgment for the relief you seek.  

     3.  A short and plain statement of the claim showing that the claimant is entitled to relief.  



* Be simple, concise, and direct!!  Pleadings can be very general because discovery will 


supply the details.  There is no one correct way of making a complaint.  Just be sure your 


pleading conveys the necessary substance you want it to.   If your pleading doesn’t look 


or sound exactly right, or if they contain small errors in form, the court probably will not 


dismiss it as long as they understand what is intended.  



* Your complaint only needs to put the other party on notice of the lawsuit so that they 


know what to expect from the lawsuit and what you hope to obtain from them. However, 


better complaints break down the facts into small elements that a defendant must then 


respond to.  The more detailed you make your complaint, the better.



* You can set forth multiple claims in one complaint; you can make conflicting claims, 


and you can plead in the alternative.  



* In federal court (according to FRCP), you only have to show that some relationship 


exists between your evidence and your pleadings.  You do NOT have to show that your 


facts are sufficient to constitute a cause of action.  However, some states still require you 


to plead a cause of action, so check up on your state laws before filing a complaint in 


state court.

D.  Form of the Pleading:  Be sure to include a Caption containing the name of the court, the title of the 
action (names of the parties), the file number, and a designation.  Number each paragraph, and 
confine each paragraph to one fact or a set of very closely related facts.  This helps the defendant 
respond to the claims more easily.  Your pleading may be adopted by reference in a different part 
of the pleading or in another pleading.  If you have any written exhibits (like a contract), attach 
copies of them.

      1.  If there are conditions precedent to filing a lawsuit, you must allege that you have satisfied them.

      2.  If you seek Special Damages (such as punitive damages, emotional distress damages, 
consequential and incidental damages), you must state them specifically.  Try to plead both the 
type and amount.

E.  When drafting your complaint:  Make sure that you have stated all the required elements to make 
out the claim you are suing on.  
Try to assert as many ways to recover as possible, but be sure to 
include support for your theories!!! Make sure that you have not inadvertently stated something 
that works against your claim or helps the opposing party.  

F.  Heightened Pleading Standards:  There are heightened pleading standards for fraud, mistake 
(misrepresentation), and private securities cases.  If you are making allegations of these types, 
you must specifically state the circumstances constituting the fraud or mistake.  Be very detailed!!  
You must give the defendants as much notice as possible for them to respond to your complaint.  
Fraud is taken very seriously, and the courts discourage the filing of inadequately investigated 
fraud claims.  Accusations of fraud can seriously damage someone’s reputation, so be very 
careful in your allegations.  A court does not have to dismiss a fraud or mistake complaint if it 
fails to state a claim or is not detailed enough; instead, a court may order a “more definite 
statement.”

FILING A MOTION TO DISMISS—A POSSIBLE SECOND STEP IN FILING YOUR LAWSUIT:
 

A.  Instead of answering a complaint, you have the option to move to dismiss it if you object to it.  If you 
move to dismiss, you do NOT have to answer the complaint unless your motion is rejected.  Also, 
the time period you have to answer is tolled until the court decides on the motion.  If you want, 
you can file an answer and a motion to dismiss at the same time.

      1.  If, in her initial response to the complaint, a lawyer fails to object to any problems she has with 
personal jurisdiction, venue, form of process, or method of process, she WAIVES her right to 
object to them for all time!!!  The burden is on the respondent to raise these objections ASAP!!

B.  Grounds upon which a complaint may be dismissed:

      1.  The court lacks subject-matter jurisdiction.
      2.  The court lacks personal jurisdiction.
      3.  Venue is improper. 
      4.  Insufficiency of process.
      5.  Insufficiency of service of process (attacks how a complaint was served).

      6.  Failure to join a party under rule 19 (grounds for immediate dismissal).

      7.  Failure to state a claim upon which relief can be granted. ********

a.  It appears beyond doubt that you have no way of proving the facts that support your claim.


b.  Even if you can prove all the facts you allege, your complaint will still be dismissed if the 


relief you seek is not recognized by the law.


c.  Even if you can prove all your allegations, you may be barred by some legal defense (such as a 

statute of limitations).


d.  Your complaint will be dismissed if your claim is contrary to existing law.


e.  You omitted a necessary allegation which cannot be inferred from reading the other 



allegations.  (This is very rare- attorneys usually do not forget important allegations.)  

C.  Courts give the claimant the benefit of the doubt.  They read the complaint very liberally in the 
claimant’s favor.  They assume that the claimant would be able to prove everything he asserts in 
his complaint.  Basically, courts must accept claimant’s facts to be true, but they don’t have to 
accept his legal claims to be true.  A court will ONLY dismiss a complaint if they are reasonably 
certain that the claimant CANNOT prove any facts that would entitle him to his requested relief.

      1. If a complaint is really vague and ambiguous and the opposing party isn’t sure how to respond, the 
party may order a Motion for a More Definite Statement.  This motion should state what 
information the respondent wants clarified.  A very rare type of motion.  Not used much.  The 
court can strike the pleading if it is not fixed within 10 days after the motion for the More 
Definite Statement is granted.

      2.  A court may Motion to Strike if the complaint contains inappropriate or totally irrelevant material 
(usually for some underhanded or scandalous purpose), OR one or more claims made in the 
complaint are totally unsupportable.  These motions are very rare.  After filing this motion, the 
time you have to answer the complaint is tolled (in case the motion to strike gets denied).

      3.  If you file a motion to dismiss, you CANNOT plead new facts or state any defenses.  If you do, it 
will be treated as a motion for summary judgment instead of a motion to dismiss.

D.  Amending a Complaint:
      1.  A party can amend his complaint once any time before a responsive pleading is served 
without permission from the court.  Otherwise, you can only amend your complaint with the 
court’s permission or with the permission of the opposing party.  Courts are very liberal in 
granting amendments in the interests of furthering justice, but they’ll usually only grant one or 
two.



a.  However, sometimes a request for amendment will be denied.  Courts consider the 


delay an amendment would create, the number of previous amendments you have 


made, and possible prejudice that could result to the opposing party.  And don’t move to 


amend just to harass the other side, to destroy jurisdiction, or to waste time.

      2.  If the original pleading does not require a responsive pleading, the party has only 20 days to amend 
it.

      3.  A pleading is NOT the same as a motion!!  Therefore, you can still amend your complaint even if 
the other party moves to dismiss or moves to strike.

      4.  To respond to an amended pleading, the respondent has EITHER the rest of the time remaining for 
the original answer OR 10 days after personal service of the amended pleading (13 days after 
service by mail), WHICHEVER IS LONGER.

      5.  If an issue does not appear in the pleadings, but is tried by the express or implied consent of the 
parties, the issue will be treated as if it were in the complaint.  

      6.  Sometimes the statute of limitations will pass after the complaint has been filed.  If the plaintiff 

wants to amend the complaint, the amended complaint will be considered timely filed IF the 

new claims arise out of the same set of facts as the original claim.  The amended complaint 
will be accepted even though the statute of limitations ran out already.  

FILING AN ANSWER—THIRD STEP IN A LAWSUIT:

A.  Responses to federal court complaints only need to be stated in SHORT and PLAIN terms.  
Claimants usually plead federal claims in great detail because respondents have to respond to 
every single allegation in it, which gives the claimant lots of useful information and possible 
admissions to work with.  However, as provided by FRCP, respondents need only give short and 
simple responses to avoid helping the claimant’s case.

B.  You have to either ADMIT or DENY each allegation in the complaint. 

      1.  You can deny only part of an allegation if you want.  Just clarify which parts of the allegation you 

admit and which parts you deny.  You only have to admit to the factual allegations; you do NOT 
have to admit any legal conclusions asserted in the complaint.  If you do not have enough 
information about the truth of an allegation, you must say so, and this has the effect of a denial.  

      2.  IN A FEW STATE COURTS, you can make a GENERAL DENIAL of every single allegation 

in the complaint.  This doesn’t mean that you think all the claimant’s allegations are false; it 

merely means that you want them to prove them.  Always try to assert a general denial if it’s 

available to you, although it will very rarely be available.

      3.  In FEDERAL COURT, you have to go through the entire complaint and admit or deny 

every single allegation in it individually.  Your responses should be in numbered paragraphs 
that correspond to the numbered paragraphs on the complaint.  You can format your answer so 
that all the admitted allegations are together and all the denials are together.  

      4.  If you are required to respond to a complaint and you blow it off, the court will treat your failure to 
respond as an ADMISSION to all allegations in it.  But if you are not required to respond to a 
complaint and you do not respond, the court will treat it as a DENIAL of all allegations in it.

      5.  You can plead INCONSISTENTLY.  You can say, “I didn’t do it, but even if I did do it, the 
plaintiff can’t prove it.”

C.  You may include counter-claims in your answer.  List your counter-claims separately and clearly 
label them as such.  Set them up in separate paragraphs.  Be sure to state why the court has 
jurisdiction over your counter-claim (including if you’re invoking supplemental jurisdiction).  
Plaintiffs then have 20 days to respond to this counter-claim.  

D.  If you are personally served with the complaint, you have only 20 days to answer it or to file a 
motion.  If you waived your service of process, you get 60 days to answer.  If you’re outside 
the US, you get 90 days to answer.  If you’re suing the US, the district attorney gets 60 days 
after service to answer.  
      1.  This does not allow much time to investigate the claims fully.  Because of this, the claimant should 
fill his complaint with lots of facts that the respondent has to admit.  

      2.  Every time the claimant amends his complaint, the respondent has to answer it again.  However, 
after the respondent answers the complaint, the claimant can no longer amend it unless they 
receive special permission from the court.

      3.  If there are multiple defendants and one moves to dismiss within the 20 day period, the others must 
also move to dismiss.  However, even a partial motion to dismiss will toll the time period allowed 
for all counts.  

E.  Affirmative Defenses:  Rather than admitting or denying the facts in a claim, affirmative defenses add 
new facts that help the defendant avoid liability even if the plaintiff can prove all her basic 
allegations.  Parties must briefly and plainly state their defenses to each claim in their answer--a 
denial is not sufficient to raise an affirmative defense.  The DEFENDANT asserting the 
affirmative defense has the burden of proving it.


Examples:  contributory negligence, estoppel, fraud, immunity, statutes of limitation, and waiver.  


* If you’re not sure whether something constitutes an affirmative defense, just add it to your 
answer just in case. If you leave out an affirmative defense, you can file an amended pleading 
without the court’s permission up to 20 days after your original answer.  After 20 days have 
passed, you can still move to amend with the court’s permission (which is usually granted).  


* In diversity cases, when state law conflicts with the FRCP rules governing affirmative defenses, 
federal courts will usually follow the federal rules because they are procedural rules, even 
though state courts usually allocate the burden of proof to the other party.

CERTIFICATION:

A.  A lawyer must sign all pleadings and motions and include their address and phone number.   The 
signature represents that the lawyer, to the best of his knowledge, information, and belief, has 
made a REASONABLE INQUIRY into the matter and has certified that:

      1.  The pleading is not intended to harass, waste time, or incur expense for the other party.
      2.  Existing law warrants all claims, defenses, and legal contentions in the pleading (and if 
existing law does not warrant them, then you have a good argument for why the law should be 
changed).

      3.  All allegations have evidentiary support (or they will have support after discovery).

      4.  Denials in an answer to a complaint are warranted by evidence (or will be after discovery).

B.  A lawyer who signs without making a reasonable investigation cannot claim good faith.  What 
constitutes a reasonable investigation?  It varies by situation.  You need to conduct as least a 
cursory investigation and check out all relevant documents, but you do not have to go out of your 
way.  Just consider the following:

      1.  Are the sources of info you’re relying on credible?

      2.  Always write a demand letter to your opponent and invite their response to it.

      3.  Thoroughly cross-examine your client.  Do NOT just trust everything the client says without 
verifying their information.

      4.  Employ a good expert with reputable credentials.

      5.  Undertake at least minimal legal research.

      6.   Promptly undertake discovery and react to all info you receive.

SANCTIONS:

A.  Sanctions are NOT mandatory;  courts use DISCRETION in imposing them.  In addition to Rule 
11, federal courts have discretionary, inherent power to punish any other bad faith litigation 
conduct they want.  (Sanctions are still mandatory in securities litigation.)

B.  Sanctions are penalties imposed by the court when you don’t adequately investigate your pleadings, 
when you bring about frivolous lawsuits, when you file frivolous appeals, or when you file 
answers and other pleadings that show no research at all.  They are intended to deter repetition of 
bad conduct.

      1.  Sanctions are usually determined by the amount of time wasted in dealing with the frivolous suit.  

They are usually limited to monetary fines (such as attorneys fees and court costs incurred 

by the frivolous suit).  However, courts can also strike a pleading, limit proof at trial, 


publicly censure the attorneys, bar the attorneys from practicing in their court, throw a case 

out, or deny their defenses.      

      2.  However, the threat of sanctions should not deter you from bringing a claim that is difficult, 
complex, or novel.  Judges are willing to take these factors into consideration.

      3.  GOOD FAITH MISTAKES ARE NOT ENOUGH TO WARRANT SANCTIONS!!!
      4.  Just the attorney is sanctioned for stating legal contentions that are not warranted by law. 

Otherwise, the client and even the attorney’s law firm may incur sanctions for other violations.

      5.  You CANNOT file for voluntary dismissal to escape sanctions.  

      6.  A court’s imposition of sanctions will only be reversed if that court abuses its discretion. 
Furthermore, if a court imposes sanctions and is later found not to have had jurisdiction over the 
case, the sanctions are still upheld.

      7.  Be careful:  You can be sanctioned for filing a frivolous motion for sanctions under Rule 11!!

C.  Procedure for Enforcing Sanctions (Rule 11):

     1.  If you think the opposing party should be sanctioned, instead of immediately filing a motion for 

sanctions, you must serve that party with notice describing the specific conduct you think 

they violated.  Do your research!!!  Make sure they actually are in violation.

     2.  The other party gets a 21 Day Safe Harbor to fix their pleading so they will not be sanctioned.  If 

they don’t fix the problem within that time period, then file a Rule 11 paper with the court.  Some 
think this Safe Harbor period encourages attorneys to be reckless in their pleadings just to see if 
they can get away with doing so.  Others just see it as a chance for an otherwise diligent attorney 
to fix a good faith mistake.

      3.  Also, the court itself can call a hearing to have the offending party explain why they violated Rule 

11.  THIS IS VERY SERIOUS!!!  If this happens, you should attempt to settle or voluntarily 

dismiss the case BEFORE the hearing or else you will be sanctioned.

COMPULSORY COUNTERCLAIMS:

A.  A defendant can make a claim back at the plaintiff only if his counterclaim arises out of the 
same transaction or occurrence as the plaintiff’s original claim.  Counterclaims and the 
original claim must have a “logical relationship that would justify insistence that the claims be 
tried together.”  Courts realize that the facts surrounding counterclaims will never be identical to 
the facts surrounding the original claim, so they interpret the relationship broadly.  Opposing 
parties are forced to litigate all claims arising from the same set of facts in a single action, which 
promotes efficiency.  

      1.  No personal jurisdiction problems arise from this because the parties are already under the court’s 
personal jurisdiction.  No subject-matter jurisdiction problems arise from this because 
supplemental jurisdiction is available.

B.  Counterclaims CANNOT require the presence of a third party over whom the court does not 
have jurisdiction.  

C.  They are called “compulsory” because they MUST be asserted at the time of the plaintiff’s 
original suit or they are barred (unless the counter-claims are already pending in another 
court).

D.  Plaintiffs should always consider possible counterclaims in their settlement negotiations, even if they 
think the claims have little validity.  Sometimes potential defendants will anticipate a lawsuit 
against 
them, beat the plaintiff to the punch, quickly file claims that would otherwise have 
amounted to counterclaims, and leave the “real” plaintiff as a defendant.  Also, a defendant can 
assert a 
counterclaim that exceeds the amount of damages the original claim seeks.     

PERMISSIVE COUNTERCLAIMS:

A.  A defendant can make a claim back at the plaintiff that does NOT arise out of the same transaction or 
occurrence as the plaintiff’s original claim.  These claims can be completely unrelated to the 
original claim.

B.  These counterclaims may be asserted in an action but are NOT barred from subsequent suits.  

CROSS—CLAIMS:

A.  A defendant can make a claim against another defendant.  Such claims MUST arise out of the 
same 
facts as the original claim or a counterclaim.  If you assert a cross-claim against another 
defendant, you are asserting that he may be liable to you for all or part of the claim the plaintiff 
asserted against you.  

B.  Cross-claims are always PERMISSIVE!!!  If you forget to assert a cross-claim in an action, you are 
NOT barred from asserting it later.  

THIRD PARTY IMPLEADER:

A.  After the lawsuit starts, a defendant may add a third-party to the action whom the defendant thinks IS 
OR MAY BE liable to him for all or part of the plaintiff’s original claim against him.  

      1.   A third-party defendant must be liable to the defendant and NOT merely to the plaintiff.  The 

defendant must have some claim against the third-party. 

      2.  If the plaintiff loses the suit, the third-party will NOT be liable to the defendant who joined him in 
the suit.  Also, the third-party may not be found liable to the defendant.  Either way, the third-
party escapes liability.

B.  The defendant must prepare a third-party complaint, file it with the court, and serve it on the third-
party without the court’s permission within 10 days of filing his answer to the plaintiff’s 
complaint.  After 10 days, the defendant has to notify all parties of the impleading and obtain the 
court’s permission (courts are generally willing to grant permission, even late in the case).  

C.  Supplemental jurisdiction usually extends to third-party claims that might not otherwise be within the 
court’s jurisdiction (so subject-matter jurisdiction is not a problem, especially not in federal 
question cases and usually not in diversity cases).  However, the court must still have personal 
jurisdiction over the third-party.  However, courts have DISCRETION to refuse to allow a third-
party to be joined.  They weigh the efficiency of hearing the claims together against the delays 
and complications posed by adding the third-party.

D.  Third-parties must answer their complaint served by the defendant.  Third-parties can…

      1.  Assert any defenses they have against the defendant.

      2.  Assert any defenses they have against the plaintiff that the defendant did not raise.  

      3.  File counterclaims against the defendant who impleaded them. 

      4.  File cross-claims against other defendants. 

      5.  File claims directly against the plaintiff as long as they arise out of the same set of facts as the 
original complaint.

      6.  Implead fourth-party defendants who may be responsible to them.

PERMISSIVE JOINDER OF PARTIES:

A.  Parties are Permitted (but NOT required) to sue together if their claims arise out of the same 
transaction or occurrence OR the same set of 
transactions or set of occurrences, AND their 
claims involve common questions of law or fact.  

B.  This rule allows plaintiffs to join together and sue the defendant(s) together.  Also, plaintiffs can join 
multiple defendants in a single action.  Even if you sue as a group, each of your claims will be 
treated individually.  Also, when multiple defendants are sued, each defendant will be treated 
individually.

C.  Make sure that the court has personal jurisdiction over the parties you seek to join.  However, 
the 
court will usually permit you to join parties who defeat jurisdiction as long as you can prove that 
defeating jurisdiction was not your sole purpose for joining them.  But this is RARE.

D.  Joinder is encouraged to promote trial convenience and to prevent multiple lawsuits on the same 
issues.

JOINDER OF CLAIMS:     

A.  Any party who seeks relief from ANY OPPOSING PARTY (whether on a counterclaim, cross-
claim, or third-party claim) may join with their original claim any other claims they may 
have against the opposing party, even if those claims are completely unrelated.
      1.  However, the additional claims MUST FALL WITHIN THE COURT’S SUBJECT-MATTER 

JURISDICTION.  (Personal jurisdiction is not a problem here- no parties are being added).

      2.  This rule allows for AGGREGATION of claims.  It also allows you to bring claims that are 
CONTINGENT on one another.  This means that the court tries the first claim, and if that wins, 
they try the second claim, which is contingent on the first.

CONSOLIDATION AND SEPARATE TRIALS:

A.  When multiple actions that do NOT arise from the same set of facts but that DO involve a common 
question of law or fact are pending in courts in the same jurisdiction, the court can order a joint 
hearing or trial of any or all of them.  It can order all the actions to be consolidated, which 
prevents unnecessary costs and delays.  

B.  To avoid inconvenience and prejudice and to encourage judicial economy, the courts can order 
separate trials for any claims, cross-claims, counterclaims, or third-party claims.  They can split 
up the claims into different trials.  However, the court must preserve the right to trial by jury.

COMPULSORY JOINDER:

A.  A person needed for JUST ADJUDICATION, who is subject to service of process, and who 
would not destroy the court’s personal or subject-matter jurisdiction MUST be joined if 
FEASIBLE.  

      1.  A Party Should Be Joined for Just Adjudication If: 


a.  Complete relief cannot be granted to the existing parties without joining someone else.


b.  The absent party’s ability to protect his interests will be affected if he is not joined.


c.  The lawsuit would result in an unfair outcome without joining the party.

B.  Any party who is necessary to the lawsuit, who would not destroy the court’s personal or subject-
matter jurisdiction, who does not object to venue, MUST be joined in the lawsuit.  If the person 
does not want to join, the court can join him anyway, either as a defendant or an involuntary 
plaintiff.  However, a joined party can always object to venue and be dismissed from the action.  

C.  If a person CANNOT be made to join under the above rules, the court must determine whether the 
lawsuit can proceed in EQUITY and GOOD CONSCIENCE without that party or whether it 
should be dismissed.  If the court determines the lawsuit cannot proceed without an absent party, 
the court will dismiss the case for lack of a necessary and indispensible party.

           1.  Four Factor Test to Determine Whether a Lawsuit Can Continue:



a.  Would a judgment rendered in the person’s absence be prejudicial to the already 



existing parties?



b.  Could such prejudice be lessened or avoided by taking certain measures (such as 



protective provisions in the judgment or by the shaping the relief)?



c.  Would a judgment rendered in the person’s absence be adequate?



d.  Would the plaintiff still have an adequate remedy if the action were dismissed for 



nonjoinder?

INTERVENTION:     

A.  Intervention of Right:  If they apply in a timely manner, the court will permit anyone to voluntarily 
join a lawsuit IF A US statute confers an unconditional right to intervene, OR the intervenor 
claims a LEGALLY PROTECTABLE INTEREST relating to the subject of the lawsuit and 
they are able to join the lawsuit to protect that interest IF NO OTHER EXISTING PARTY 
IS ALREADY PROTECTING IT.
      1.  Legally protectable interests do NOT include economic interests.  Interests only include those 
recognized by substantive law as belonging to a person.  

      2.  The intervenor himself must possess the legally protectable interest.  Intervenors cannot represent 
others who have the interest.

      3.  You cannot intervene to protect your interest if another party is already protecting the same interest 
you share.  If you’re not adding something new to the lawsuit, you can’t join.

B.  Permissive Intervention:  If they apply in a timely manner, the court will allow anyone to voluntarily 
join a lawsuit IF a US statute confers an unconditional right to intervene, OR the applicant’s 
claim and the main action involve a common question of law or fact.  

      1. Courts have discretion in allowing permissive intervention.  They consider…



a.  Whether intervention would unduly delay the judgment.



b.  Whether intervention would prejudice the rights of the original parties.



c.  Whether the intervenor interests are already adequately represented, if not, whether he 



could benefit from joining.

C.  Procedure for Intervening:

      1.  File an application to intervene in the lawsuit.  State why you wish to intervene and attach a 

pleading stating your claims and defenses.  File it as soon as possible (although no time limits 
exists).  The longer you wait, the less likely the court will allow you to intervene.

      2.  If you want to intervene in a diversity case as a plaintiff, you CANNOT invoke supplemental 

jurisdiction.  The court must have both personal and subject-matter jurisdiction over your 
claim.

DISCOVERY: 

A.  The purpose of discovery is to learn all possible info (both favorable and unfavorable) about the case.  
Forces lawyers to prepare for their cases so they will not be ambushed by the opposing party’s 
evidence.  Helps “freeze” up witness testimony so they may not veer from it later.  Also helps 
develop evidence in support of summary judgment and helps put evidence into formats 
admissable for use in trial (such as depositions and exhibits).  

B.  DISCOVERY IS VERY BROAD!!!  Parties may obtain discovery regarding any UNPRIVILEGED 
matter that is RELEVANT to any party’s claim or defense.  Relevant info does NOT have to be 
admissable in court- it just has to be REASONABLY CALCULATED to lead to the discovery of 
admissable evidence.

      1.  Some feel the process is too broad.  For instance, one party may inundate the other with 
unreasonable discovery requests, which amounts to harassment.  

      2.  However, you can object to any discovery proceedings you think violate FRCP.  And even if the 

rules do not prohibit the proceedings, you can still try to get the court to use its discretion to 

grant you a protective order.  These orders shield certain info, thus protecting the person from 
harassment, embarrassment, oppression, and undue burden or expense.  

C.  The first step in discovery is to hold a pre-discovery conference.  At least 21 days before the formal 
discovery scheduling conference, the parties should meet IN GOOD FAITH to discuss their 
claims and attempt to settle.  Parties should also discuss their discovery goals and make any 
stipulations they have regarding the process.  After creating a “discovery plan” the parties submit 
an outline of the plan to the court.  If needed, courts can order these conferences in hopes that the 
parties will work out their differences and not need to go to trial.  

D.  SANCTIONS:  Courts have discretion to penalize parties who, through WILLFUL MISCONDUCT 
OR GROSS NEGLIGENCE, do not abide by the discovery rules.  Sanctions will only be reversed 
if the court really abused its discretion in imposing them.      

      1. PUSHING:  the use of unreasonable discovery requests.  Many lawyers purposely make their 

discovery requests overly time consuming and expensive for the other side to comply with.  
When this occurs, the other side can object to the requests as a group.

      2. TRIPPING:  delaying the discovery of info or purposely concealing it or destroying it so the other 
side can’t get it.  

      3.  Sanctions serve as “General Deterrance” (so other will not make similar violations) and as 
“Specific Deterrance” (so the same parties will not make the same violations again).  They 

range from ordering expenses (mild), to precluding evidence and striking pleadings (moderate), to 
dismissal, default, and contempt of court (severe). 

       4.  PROCEDURE:  If the other party fails to respond to a discovery request in a timely fashion, first 

try to contact that party to solve the problem.  Make substantial efforts to resolve the problem, 
and document these efforts.  If this does not work, file a paper with the court stating your efforts.  
The court will impose a strict deadline, and if that doesn’t work, the court will resort to sanctions.

DISCOVERY DEVICES:

A.  REQUIRED, SELF-INITIATED DISCLOSURES
      1.  Courts make each party disclose certain info to the other party, even if that info is not specifically 

requested.  This must be done within 14 days of answering the complaint and within 14 days 

of the formal discovery conference.  Parties joined after the conference have 30 days.  All 

disclosures must be completed within 30 days before the start of trial.  

      2.  Info Includes:


a.  Names, addresses, and phone numbers of people who might have discoverable info 


that you might use to support your claims and defenses.  Briefly note what info 


these people might possess. 

b.  Identification and location of relevant documents and exhibits you might use to 



support your claims and defenses.  


c.  Names of expert witnesses who are going to be used to support your claims or 



defenses.  You must provide a transcript of their deposition testimony and any 


documents used to support it.  The other party has 14 days to object.   


d.  A calculation of damages (and documents relevant to this calculation).


e.  Any insurance premiums that may exist to provide coverage for damages assessed 


against the other party.  

B.  INTERROGATORIES
      1.  Written questions directed from one PARTY to another, to be answered under oath.  They may 

address any information relevant to the case, including the other party’s opinions and contentions 
as to facts or application of law to facts.  

      2.  Cannot be directed at non-party witnesses.

      3.  You do not need the court’s permission to serve these.

      4.  Only 25 interrogatories are allowed, including all discrete subparts.

      5.  A party has 30 days to answer if hand served; 33 days to answer if served through mail.

      6.  Answers are admissable in trial and at summary judgment hearings.  

      7.  Interrogatories are NOT VERY EFFECTIVE- the opposing party can take their time answering 

and purposely make their answers evasive.  Not likely reveal good information, but it is a 
good 
cheap way to get basic background info on the parties, their positions on the factual issues, and 
dates, documents, witnesses, etc.  Also useful for discovering info from corporations because they 
are easier to administer than depositions.  

      8.  You can object to interrogatories.  To do so, state that you object and the grounds for the 


objection, but be very SPECIFIC as to why you are objecting.  If you don’t object at the time 

you answer, you waive your right to do so later (unless you had really good cause for not 


objecting).

      9.  If you are given an interrogatory whose answer has to be derived from an extensive number of 

business records, and the burden of deriving this answer would be the same for the other 


party as it would be for you, instead of answering the interrogatory, you can merely specify 

the records from which the answer can be derived and make the other party do the work.  


Just make sure that the records do not contain privilege info!!   

C.  REQUESTS TO PRODUCE 

      1.  You can request the other party to produce documents and other tangible items so you can copy, 

photograph, test, or inspect them.  You can also request entry onto property in the other 


party’s control so that you can inspect, survey, photograph, or test the property and objects 

on it.   

      2.  The party producing the items cannot alter them in any way.  They must be given over as they 
would appear “in the usual course of business.”

      3.  Send the other party a written request for the items, and be detailed in their description.  Subpoena 
these items from non-parties.  The other party must respond (with permission or an objection) 
within 30 days of hand service or 33 days by service through the mail.  If they never respond, the 
court can order production.   

      4.  These requests are unlimited.  But you have to pay for copies or testing of everything you request!

D.  ORAL DEPOSITIONS
      1.  A great way to get info out of an adverse witness- you can fire lots of follow-up questions at them.  
Be sure to start your questions broadly and then narrow in on the topics in dispute.  The opposing 
party is usually present and allowed to ask questions also.  In fact, anyone is allowed to show up 
to watch a deposition (even spectators).   

      2.  Provide the opposing party with a reasonable written notice that you want to take their deposition.  

You have to SUBPOENA a NON-PARTY witness and specify which documents you want 

them to bring.  Do not schedule a deposition without consulting the other party- if you can’t 

agree on a time, give the other party 5 business days notice.  If a party fails to appear, that 

party must pay the other side’s costs for that day.

      3.  These must be answered under oath by an authorized person appointed by the court or designated 

by the parties. 

      4.  The court’s permission is NOT needed to administer depositions UNLESS the deponent is in 

prison, has already given a deposition, or would exceed the limit of 10 depositions. 

      5.  Each side is limited to 10 depositions each, and each deposition may only last 7 hours (unless 

otherwise agreed upon).  

      6.  Depositions must be recorded (either on audiotape, videotape, or stenographically, though 


videotape is the best to show a jury).  The deposing party pays for this.  If on audiotape or 

videotape, the party must also provide a transcript.  Depositions may also be taken over the 

phone if the parties agree (especially when a witness lives far away from the forum state and 

could not travel there without undue burden).  Deponents have 30 days from the date the 


transcipt is made available to review it and make changes to it (accompanied by a signed 


statement).

      7.  All objections to any aspect of the deposition get noted on the record.  However, the deposition 

must proceed in spite of objections.  Opposing lawyers can only object to questions about 

privileged info.  They cannot object to the questions at the deposition- only to the form of 

the questions so the other lawyer can rephrase them in a less leading way.  You do not have 

to object during the deposition to preserve your right to exclude inadmissable prejudicial 


testimony in a deposition.  

       8.  Witnesses are not allowed to confer with their attorneys during the deposition.  If they do, you 

may ask what they conferred about.

       9.  In preparing your client for a deposition, instruct him to give brief answers, not to volunteer any 

info, not to reveal any opinions or estimates, and to always TELL THE TRUTH!!!  Also, 


you may be sanctioned for harassing or embarrassing a deponent in bad faith.

     10. When deposing corporations, if you do not know which particular employees possess the info 

you need, you may request the corporation to send the person they know has that info.  Such 

employees act as representatives for the corporation, so their testimony is binding on that 


corporation.  


E.  WRITTEN DEPOSITIONS
      1.  Instead of conducting oral depositions, you can send written questions to someone authorized to 

administer them to a witness.  You must also send copies of the questions to your opponent, 

who has 14 days to file cross-questions.

      2.  Not a very helpful technique- you cannot revise questions or add new ones, so mostly these are 

used to authenticate documents.

      3.  Subpoena Duces Tecum: orders NON-PARTY witnesses to bring necessary documents with 


them to their deposition.  

F.  REQUESTS FOR ADMISSION
      1.  Requests for the opposing party to admit or deny the truth of factual statements, opinions, and 

legal conclusions.  Helps eliminate undisputed issues and is often used to make the other 


party attest to the authenticity of documents.

      2.  When writing these, try to limit each question to one fact.  They are UNLIMITED, so make them 

really short (preferably true/false) so that the other party cannot deny an entire allegation 


because just one part of it is untrue.  

      3.  All admissions are deemed true for the rest of the trial.  Also, if you do not respond to these 

requests within 30 days, they will all be deemed true.  (However, lenient judges may allow 
the 30 day limit to be extended.) 

     4.  You can deny allegations.  But if you deny something and the other party later proves that it was 

true, you will be charged the costs of their investigation into the matter (unless you can 


prove it was only a good-faith mistake).

     5.  If you do not know whether an allegation is true or false, you must first conduct a REASONABLE 
INQUIRY into the matter, and then, if you still don’t know, indicate that 
“After reasonable 
inquiry, I can neither admit nor deny at this time.”

     6.  You can also object to a request.  

E.  MOTIONS FOR PHYSICAL OR MENTAL EXAMS
      1.  If you show GOOD CAUSE, you can require someone to submit to a physical or mental exam 
ONLY IF the exam procedure is relevant to the case.  Usually the party ordering the exam 
chooses the physician, but some courts order neutral physicians to do it.  The other party is 

entitled to a copy of the exam report.

F.  You have a duty to supplement your responses.  Basically, if after you’ve responded to the other 
party’s discovery requests, you realize that your answers were incomplete or incorrect, it is your 
duty to notify the other party (unless they already know).  You have to give the other party an 
amended answer.  Also, if your expert witness’s testimony changes, you must send the opposing 
party an updated testimony.  

NON-DISCOVERABLE INFORMATION:

A.  Information that is NOT discoverable:  Information that is so off base that it’s not “reasonably 
calculated” to lead to admissable evidence.  Also, info that is too broad and extensive to provide, 
info that the party could obtain more easily and inexpensively from another source, info the party 
has already had plenty of time to obtain, and info that would be too expensive and time 
consuming for the other party to provide.  Finally, judges have discretion to limit discovery in 
other ways as well, so as to shield a party from embarrassment or undue expense.      

B.  You do NOT have to disclose the identities of expert witnesses whom you interviewed but then 
decided not to use at trial because they would not help your case.

C.  Privileged Information:  Courts cannot compel parties to disclose privileged information.  

      1.  Privileged relationships include attorney/client, physician/patient, psychiatrist/patient, and usually 

spousal communications.  

      2.  The entire purpose of having an attorney/client privilege is to promote free and full communication 
between them.  Without it, clients would not tell their lawyers anything, which would impede 
justice.  However, only actual conversation between lawyers and clients are protected, not the 
facts underlying the conversations.       

      3.  However, you can waive your right to protect privileged info by voluntarily disclosing part or all 

of it, sometimes even if that disclosure was INADVERTENT.  

D.  ATTORNEY WORK PRODUCT:  Work Product consists of documents and other tangible items 
that are prepared by the attorney, at the attorney’s request or direction, or by the attorney’s agents 
(like investigators and paralegals).  Two categories:

      1.  Ordinary Work Product:  usually limited to attorney interviews and factual investigations.

      2.  Opinion Work Product:  includes the attorney’s mental impressions, conclusions, opinions, legal 
theories and strategies, and consultation notes with expert witnesses who will not be participating 
in the trial.    

      3.  You generally cannot request your opposing attorney to produce his entire file pertaining to your 

case.  You can only do so if you have SUBSTANTIAL NEED for this info and if obtaining 

this info any other way would be either IMPOSSIBLE (such as a witness died and only the 

other lawyer has info about him) or would pose a huge burden.  

      4.  Courts will sometimes order production of Ordinary Work Product under these 
circumstances (with the exception of privileged info contained in it), but will NEVER order 
production of Opinion Work Product.  

      5.  If courts did not protect attorney work product, lawyers would not write down as much and clients 
would not reveal as much to their lawyers, both in fear that the other side could get this info, 
which would impede the justice process.  

STEPS BEFORE GOING TO TRIAL:

A.  MOVE TO DISMISS THE CASE UNDER RULE 12B:  Defendant should try to show that the 
plaintiff would not be able to obtain relief on any theory in the complaint, even if supported by 
evidence.

B.  HOLD A PRE-TRIAL CONFERENCE:  Hold a “good faith” pretrial conference and attempt to 
settle the dispute.  Judges can order these conferences to strongly suggest that the parties 
eliminate frivolous claims and attempt to settle; however, judges cannot sanction the parties if 
they participate in these conferences in good faith but do not affect a settlement.  Sometimes the 
parties just cannot agree and they need to hold a trial, and the judge may not penalize them for 
that.  On the other hand, parties can be sanctioned if they fail to show up for these conferences, 
fail to follow the rules, or do not participate in good faith.  Such sanctions usually consist of the 
offending party paying the other party’s expenses incurred from the conference.    

C.  ATTEMPT TO SETTLE OUT OF COURT:  A settlement is a contractual agreement under which 
one party agrees to accept some type of consideration (usually money) in return for releasing any 
claims they have against the other party.  In most cases, the parties determine when to settle (only 
suits involving minors, worker’s compensation, and class action have strict periods for 
settlement).  Parties can settle the case at any time during the trial without penalties.  Even after 
the jury verdict is turned in, the parties can still settle and agree not to abide by the jury verdict.  
However, if a judge has warned the parties beforehand that he will sanction them for settling after 
the trial has begun, he may penalize them.  

      1.  If the parties settle, they must file an express notice of VOLUNTARY DISMISSAL WITH 
PREJUDICE.  Otherwise, the dismissal is treated as if it is without prejudice.  

D.  VOLUNTARILY DISMISS YOUR CLAIM:  The plaintiff can voluntarily dismiss the case without 
the court’s permission and WITHOUT PREJUDICE in one of 2 ways:

      1.  By filing a dismissal notice at any time before the opposing party answers the complaint or 

makes a motion for summary judgment.  

      2.  By filing a dismissal notice agreed to by all the parties, at any time during the case up to the 

jury verdict.  

      3.  A plaintiff can voluntarily dismiss his claims once for any reason WITHOUT PREJUDICE.  
However, a second voluntary dismissal of the claim is WITH PREJUDICE.  This acts as a 
judgment on the merits.

      4.  The purpose of these rules is to prevent voluntary dismissals which unfairly affect the other side.  
Judges keep the defendant’s interests in mind when deciding whether to grant these.  However, 
voluntary dismissals are usually always granted unless the defendant would suffer clear legal 
prejudice, other than just the prospect of a subsequent lawsuit (for instance, many times the 
plaintiff will voluntarily dismiss the lawsuit and bring it elsewhere to obtain a tactical advantage, 
and this is perfectly acceptable).  But the plaintiff cannot act in bad faith.   

      5.  Otherwise, an action cannot be voluntarily dismissed by the plaintiff unless the court gives its 
permission.  With the court’s permission, the dismissal is still without prejudice.  The court can 
also dismiss a claim that has been on the docket too long without any activity.

      6.  If there are counter-claims, cross-claims, or third party claims, they do not get dismissed unless the 
the claimants consent to their dismissal.  They will only get dismissed against the claimant’s 
objections if they could remain pending as an independent claim in the court.    

      7.  If a plaintiff voluntarily dismisses a claim and then brings it again against the same defendant, he 
may have to pay the defendant’s court costs for the dismissed claim.

      8.  WARNING:  Courts have discretion to dismiss the plaintiff’s case (involuntary dismissal) for 
failure 
of the plaintiff to prosecute or to comply with court orders (such as not showing up 
for conferences or hearings).  Usually the defendant moves to dismiss for these reasons and the 
court grants it.  This type of dismissal acts as an adjudication upon the merits, and it is with 
prejudice, meaning that the same action cannot be brought again.  

E.  HOPE FOR A DEFAULT JUDGMENT:  If the defendant fails to answer the complaint in a timely 
manner, to defend himself, or fails to appear at the trial, the plaintiff may be awarded a default 
judgment.  

      1. Plaintiff must go to court, file a motion for default judgment, and indicate that the defendant failed 
to answer the complaint in a timely fashion and that he is not an unrepresented minor or 

incompetant.  If the party has at least made an appearance in the case on the record, they must be 
given at least 3 days notice of the impending default, that way they can respond.  If they still do 
not respond, the court will award the plaintiff a default judgment.

      2.  Damages are determined at a separate hearing.  If the plaintiff has asked for a specific amount of 
damages or the court can figure out the amount of damages owed, the court will enter that amount 
PLUS costs against the defendant.  If the exact amount of damages in not known, the court will 
order a hearing to determine how much to award.  

      3.  Courts prefer to grant judgment on the merits, not by default, so they allow a default to be set aside 
if the defendant can show “good cause” for their failure to appear.   Examples include inadequacy 
of summons, no jurisdiction, lack of notice of default, etc.

F.  MAKE AN OFFER OF JUDGMENT:  At any time before 10 days of the start of the trial, the 
defendant can serve a written offer to allow judgment to be taken against them for a certain 
amount of money, including costs accrued up to that point.  Basically, the defendant offers a 
certain amount of money they are willing to pay on the plaintiff’s claim.  This offer must remain 
on the table for 10 days; it cannot be withdrawn.  The other party has 10 days to answer, then the 
offer expires.  If the plaintiff accept it, either party files the offer, notice of acceptance, and proof 
of service with the court, and judgment is entered.  If the plaintiff declines the offer, it cannot be 
used against the defendant.  

      1.  Why would you offer judgment?  Basically, to avoid paying future court costs.  If the plaintiff is 
making outrageous settlement demands, and the defendant wants to go to trial because they do 
not think the plaintiff will be awarded much, they should make a judgment offer.  If the plaintiff 
declines it and goes to trial and wins, then defendant will NOT have to pay court costs IF their 
offer of judgment was greater than the amount plaintiff won at trial.  This is a strategic move, but 
is not used very much (only used in cases where plaintiffs are severely overvaluing the value of 
their case).

G.  TRY TO OBTAIN A JUDGMENT ON THE PLEADINGS:  After the pleadings are presented to 
the court (but before evidence is presented), if there are not any material facts to be decided, 
either party can move the court to make a judgment on the pleadings as a matter of law.  Plaintiff 
must show that defendant admits all allegations in the complaint and that there are no material 
facts to be decided.  Defendant must show that plaintiff’s pleading fails to state a claim.  

H.  SUMMARY JUDGMENT:  The Most Common Way to Avoid Trial.  To win SJ, the MOVING 
PARTY has the BURDEN OF PROVING from the record that there is clearly no genuine issue 
of material fact, so that reasonable jurors could only find in favor of you and that you are 
entitled to SJ as a matter of law.  You must convince the judge it would be futile to hold a trial 
because there are no disputed facts. 


      1.  Both parties may rely on evidence from affidavits (sworn witness statements), production of 

documents, depositions, interrogatory answers, and requests for admission.  Any evidence that is 
unclear or ambiguous should be resolved in favor of the non-moving party (thus it works against 
the granting of SJ).

      2.  To file a motion for SJ, the plaintiff must wait until either 20 days have passed since the start of 

the action or until after the defendant files their own SJ motion.  Defendants can move for 

SJ at any time or can serve opposing evidence.  The motion has to be filed at least 10 days before 
the SJ hearing.  Most courts require the moving party to also file a brief in support of SJ and a 
concise statement of material facts.

      3.  4 Ways to Win Summary Judgment:



a.  Defendant must negate a required and important element of the plaintiff’s claim.



b.  Defendant proves a defense to some claim (such as an expired statute of limitations).



c.  Plaintiff shows that defendant does not dispute any of the facts and does not object to 



any of plaintiff’s claims (very rare).



d.  Defendant must show that plaintiff CANNOT produce enough evidence to prove the 



case (not just that the plaintiff HAS not yet shown enough). 

      4.  3 Ways to Oppose a Motion for Summary Judgment:



a.  Plaintiff should present evidence indicating there is indeed a genuine factual dispute.  



b.  Defendant can argue that the law does not permit judgment in favor of the moving 



party.



c.  Non-moving party can claim that they do not have access to supporting affidavits (in 



which case, the court will usually grant additional time for the party to get them).

      5.  Note on Affidavits:  These must be based on the personal knowledge of witnesses who are 
competant to testify.  The court relies on these affadavits as evidence in deciding whether to grant 
SJ.  Affidavits made in bad faith to cause delay, the offending party must pay the other party for 
all expenses they incurred as the result of the bad faith affidavits, and the offending party or 
attorney may be found in contempt.

TRIAL OVERVIEW:

 1.   Hold a pretrial conference close to the start of trial.

 2.   Motions on the Eve of Trial (orders relating to jury selection or exclusion of evidence)

 3.   Voir Dire Examination of Jurors

 4.   Jury Selection (challenges)

 5.   P’s Opening Statement followed by D’s Opening Statement

 6.   P “Opens” the Evidence

 7.   P presents his evidence, then CAN motion for Judgment as a Matter of Law (not required).

 8.   D presents his evidence, then CAN motion for Judgment as a Matter of Law (not required).

 9.   Rebuttals and Surrebuttals

10.  Both parties can motion for Judgment as a Matter of Law.

11.  Parties request jury charges.  

12.  Court instructs the jury on the applicable law and submits a question and a form for the verdict.  
Either party may object to the jury charge.


* Most appellate courts prohibit appellate consideration of errors in the charge unless they were 


objected to before the jury retired, so be sure to make any and all objections you have!!!

13.  Both parties argue to the jury.

14.  Jury deliberates.  Courts can offer additional charges after the jury retires.  Jury returns a verdict.

15.  Losing party may move for Judgment as a Matter of Law or request a New Trial.

ARE YOU ENTITLED TO A JURY?
A.  STATE COURT:  To see if you are entitled to a jury in state court, look to state statutes governing 
your claim.  Usually, you do have a right to a jury if the amount in controversy exceeds $20 
(Amendment 7) because state courts are bound by the Due Process Clause.  However, if you filed 
in state court but the court is applying federal law, you may not have a right to a jury.  

B.  FEDERAL COURT:  The right to a jury does NOT exist for ALL FEDERAL lawsuits!!!

      1.  Two Prong Test for Deciding if You Are Entitled to a Civil Jury:


a.  Compare your cause of action to 18th century cases brought in English courts to get some 


guidance.  This means, Would your case have been tried by an English court at the time 


Amendment 7 was passed?  If so, you are entitled to a jury.  However, times have 


changed and new types of claims have arisen, so courts now look for analogous claims 


under English law to figure out whether new types of claims deserve juries.


b.  ** Examine the remedies you are seeking and determine whether these remedies are 


more LEGAL (associated with damages) or more EQUITABLE (associated with 


injunctions and specific performance).



- LEGAL remedies indicate a strong right to a civil jury.



- EQUITABLE remedies usually do not.

HOW DO YOU DEMAND A JURY?

A.  Serve written notice to the opposing party any time after the lawsuit begins but NOT later than 10 
days after the service of the last pleading directed to the issue.  The demand must also be filed 
with the court.  Failure to demand a jury trial in that 10 day time period WAIVES your 
right to a jury!  Although trial courts have broad discretion to allow a jury trial even after this 
waiver, they often don’t use the discretion because jury trials are long and they want to limit 
them.  So be sure not to forget to demand a jury up front!!

B.  The demand should specify the issues the party wants tried by the jury.  If the party does not specify, 
the jury will try ALL the issues.  If one party does not list all issues to be tried by the jury, the 
opposing party has 10 days from the service of the demand to serve a demand that some or all of 
the other issues be tried by jury as well.

C.  You can ask for either 6 or all 12 jurors in your demand (although size doesn’t make a discernible 
difference in the results reached).

D.  There’s no specific form or language you need to use in making this demand.  Parties usually just 
endorse it at the bottom of their complaints or answers (ex. “Plaintiff demands trial by jury of all 
issues triable of right by jury”).  

E.  A party can rely on the other party’s demand because withdrawal of a demand for a jury requires the 
consent of BOTH parties.  You cannot just decide yourself to withdraw because the other 
party 
may be relying on the jury.  But if both parties consent to withdraw their demand for a jury trial, 
they may do so.


Example:  P makes a complaint with 2 claims.  Neither party demands a jury for these 2 claims.  
P amends her complaint 6 months later and adds one new claim.  Either party can now demand a 
jury on this new third claim, but cannot demand one for the previous two claims.  However, if P 
amends her complaint to change the first two original claims to add factual info, now either party 
can demand a jury on those two claims because they are different.  

AFTER YOU DEMAND A JURY:

A. Your case gets entered on the docket as a jury action.

B.  All issues will be tried by the jury unless the attorneys stipulate otherwise (in writing and filed with 
the court OR orally and made on record).  However, the court can find (on a motion or on its own 
initiative) that no right exists for a trial by jury in your case.

C.  The court tries all issues for which a jury was not demanded.  However, the court can order a jury to 
try any or all of these issues.  If an action is not triable by jury, the court may use an “advisory” 
jury with the consent of the parties.  The court has the authority to accept or reject their findings.  
Also, if no jury RIGHT exists, the parties can still get a jury if they both agree to it.

D.  If you remove a case and you are entitled to trial by jury, you can still get one.  If you are the 
removing party, you must serve the demand for a jury within 10 days of your removal 
notice.  The non-removing party can serve a demand for a jury within 10 days after notified of 
the removal.  If you already EXPRESSLY demanded a jury before your case was removed, 
you don’t have to demand it again.
THE JURY PANEL:

A.  The jury panel is a large pool of potential jurors from which your specific jury will be drawn.  Panel 
members are usually chosen randomly from lists of registered voters, drivers, etc.  This process 
still excludes some people, but it doesn’t claim to be a perfect process. 

B.  Jurors must be US citizens, be able to read and write in English, and can’t have criminal convictions.

C.  An impartial jury must be selected from a CROSS-SECTION of the community.  This doesn’t mean 
the jury has to represent all possible economic, social, religious, racial, etc. groups in the 
community because this would not be possible.  Instead, it just means that THE JURY PANEL 
HAS TO BE SELECTED BY COURT OFFICIALS WITHOUT SYSTEMATIC AND 
INTENTIONAL EXCLUSION OF ANY GROUPS!!!

      1.  You can challenge the jury panel if you think it’s not representative of the community, but it’s 

hard to do.  You must demonstrate that…



a.  Some distinctive group of people from the community is UNDERREPRESENTED in 



the jury panel.



b.  This underrepresentation is UNFAIR and UNREASONABLE compared to the 



number of these people in the community.  


 
c.  This underrepresentation is due to some SYSTEMATIC EXCLUSION.

      2.  Even if you can show these elements, the other party can keep the jury by demonstrating that some 
significant state action was advanced by the selection process used to pick the jury.

      3.  Jurors can be dismissed if they can’t be impartial, if their service as a juror would likely disrupt the 
proceedings, or they give other “good cause.” 

      4.  Some critics claim that juror apathy affects who gets chosen for jury duty.  Many people don’t 
want to be jurors, so they are excluded.  However, they would probably make bad jurors anyway.  
Jurors who respond to the jury process and show enthusiasm would make better jurors.  
Therefore, juror apathy does not affect outcomes. 

      5. If jurors drop out, they don’t have to be replaced.  Your 12 panel jury can lose up to 6 members 

before the case can’t go on.  State courts allow alternate jurors to fill in, but federal courts don’t.
VOIR DIRE EXAMINATION AND CHALLENGES:

A.  A large group of potential jurors is gathered.  Most will get dismissed, either because they don’t meet 
the general requirements for service or they’re biased against a certain party or against a certain 
rule of law.

B.  Sometimes the judge conducts the entire voir dire himself; other times he splits the job with the 
attorneys; and other times the attorneys do it all by themselves.  For “good cause” shown, the 
court can excuse jurors during the trial or during deliberation.

      1.  Lawyers aren’t necessarily looking for a “fair” jury; they are looking for a favorable jury.  Label 
characteristics (age, wealth, occupation, social class, race) often come into play.  

C.  CHALLENGE FOR CAUSE:  (Unlimited in number)  Strikes for specific reasons.  Judges always 
rule on these.  Attorneys need to ask good questions to uncover any biases or prejudices potential 
jurors may harbor.  Such biases need to be severe enough to impede their ability to be impartial.  
Try to ask simple yes/no questions that won’t offend the people who might be trying your case.  
Judges have broad discretion in allowing jurors to be struck, but they don’t really like marginal 
challenges.  Try to show strong cause for striking a juror.

D.  PEREMPTORY CHALLENGE:  (Limited to 3 per party)  Strikes for NO specific reason.  Use 
these when you just have a bad feeling about a certain juror but you don’t think good enough 
grounds for this feeling to challenge them for cause.  Technically, these challenges give lawyers 
and clients an opportunity to exercise their own prejudices against certain jurors. 

      1.  You can’t use these to strike members on the basis of race or gender (and sometimes even 
religion).  

      2.  If you think the opposing party is discriminating in their strikes, you can challenge their strikes 
only if you can make out a prima facie case of discrimination.  This is really hard to do because 
the opposing party will defend itself by using cover ups (neutral explanations for why the juror 
was struck).

      3.  If the judge determines that jurors were struck on discriminatory grounds, they will throw out the 
whole jury and start over.

E.  After trial, if you think that a juror was dishonest, you can only get a new trial if you can prove that 
the juror failed to answer a material question honestly, AND had that juror given an honest 
answer, the answer would have provided a valid basis for challenging that juror for cause.

      1. It’s not enough to show that a juror was lying; you have to show that the lie caused you to lose 

your chance to strike him from the jury.

JUDGMENT AS A MATTER OF LAW:  
A.  Sometimes the other party doesn’t put on enough evidence to support their claims or defenses.  If 
there’s no possible way for a reasonable jury to come to more than one conclusion about your 
case, move for JML.  GIVES JUDGMENT TO A PARTY CLEARLY ENTITLED TO IT 
ON THE BASIS OF THE EVIDENCE.
      1.  Move for this after the parties have closed their arguments but before the case goes to the jury.  If 
granted, the judge will take the case away from the jury and decide it for himself anytime before, 
during, or after the jury deliberates.  The judge can even overturn the jury’s verdict.  

      2. However, the judge can’t decide factual disputes (that’s the jury’s job).  There must be NO 
question that the party is entitled to JML.

B. Directed Verdict:  occurs during the trial.

     Judgment Notwithstanding the Verdict:  occurs after the trial.

C.  The moving party has to show SUBSTANTIAL evidence that they are entitled to this judgment.  
Proof must be so definitive that no jury could possibly decide in favor of the other party.  
Circumstantial and conflicting evidence may be used.  However, JUDGES CONSTRUE 
AMBIGUOUS EVIDENCE IN FAVOR OF THE NON-MOVING PARTY.

      1.  Your motion must specify that you seek a JML and should provide your basis for the motion.  The 
statement can be general (no need to be super-specific).

      2. The losing party can appeal.  The appellate court will consider the appeal without deference to the 
trial court.  They will decide, based on the whole record, whether to grant a Judgment as a Matter 
of Law after the jury verdict.  They look to see if there is any evidence to support the non-moving 
party, and if there is, they will not grant the motion.

      3.  If you want to be able to move for Judgment as a Matter of Law AFTER the trial ends, you MUST 
FIRST MOVE FOR IT DURING THE TRIAL!!!!!

      4.  Say you renew your motion for JML after the trial is over.  If a verdict had been returned, the judge 
can allow that judgment to stand, order a new trial, or enter grant JML to the moving party.  If no 
verdict had been returned, the judge can order a new trial or grant JML for the moving party.


Example.  P finishes presenting his evidence.  D moves for Judgment as a Matter of Law.  Judge 

decides whether to grant or deny.  If denied, D has to put on all his evidence and defenses.  Then 
P can rebutt.  Judge asks again if either party wants to move.  P does not move, but D moves 
again.  If denied again, the case goes to the jury.  Jury decides and returns a verdict.  Judgment is 
entered.  Because D moved during the trial for Judgment as a Matter of Law, D now has 10 days 
to renew his request for Judgment as a Matter of Law if the verdict was entered against him.  
However, if P lost, P cannot seek a review because P never moved for Judgment as a Matter of 
Law during the trial.      

NEW TRIAL:   

A.  Judges can grant you a new trial if:

      1.  There have been procedural errors.  


Example:  An evidentiary ruling was in error, and this error prejudiced the plaintiff.

      2.  The jury verdict was against the “great weight” of the evidence.  


Example:  The judge may feel that the jury’s verdict is so clearly and convincingly different 
from what the verdict should have been based on the evidence presented at trial.  Also, instead of 
ordering a new trial in this situation, the judge might just enter a Judgment Notwithstanding the 
Verdict.  VERY HARD TO DO!!!

      3.  The damage verdict is excessive or inadequate.


Ex.  Remittitur:  a judge will order a really high damage verdict to be set aside and a new 
trial 
held unless the plaintiff agrees to accept less.


Additur:  a judge can’t make a defendant pay more when the damages are not adequate, but the 
judge can grant a new trial for the plaintiff. 

      4.  New evidence has been discovered AFTER the trial that could NOT have been discovered 

during the trial using REASONABLE DILIGENCE, and this new evidence will likely 

have an effect on the verdict.

      5.  There was jury misconduct.

- This has to be SEVERE EXTERNALLY INFLUENCED misconduct.  Courts don’t like to 

invade the privacy of the jury deliberation process, so mere improprieties in how the jurors 
reached their verdict do not count.  You have to show that the jurors were bribed or they went out 
to collect their own evidence, etc.  Things that go on in the jury deliberation room like threats, 
harassment, idiocy, and even drug use are not enough to get a new trial.  

B.  PROCEDURE FOR A NEW TRIAL:  File a motion for a new trial no later than 10 days from the date 
on which judgment was entered.  (Judgment gets entered after the verdict is written down in 
document form and signed by either the clerk of the court or the presiding judge AND it’s 
recorded on the docket.) You’re usually NOT notified when judgment is entered, so be 
careful to find it out so the time won’t run out on you.  Sometimes, if you miss the deadline, 
you’ll get lucky and the judge may still order a new trial or reopen the old case (or at least part of 
it).  Usually though, the judge will just deny your motion.

C.  The losing party often files both a motion for Judgment as a Matter of Law and a motion for a New 
Trial.  Basically, you’re seeking one of 3 things in the alternative:  for the verdict to be 
ALTERED or SET ASIDE or to be granted a NEW TRIAL.  Usually, both motions are just 
denied anyway.  Then these denials can be appealled in ONE appeal.  However, if the motion is 
granted and the original loser now wins, then the original winner is now the loser and will 
probably file the same motions.

      1. If you find that the law has changed since your case, bring it to the attention of the court who may 
strike elements of the case that used the old law.  Example:  Your client payed punitive damages, 
but after trial you discover that punitive damages may not be imposed for the claim made against 
your client.  You alert the judge, and he strikes the punitive damages.

HOW TO GET RELIEF FROM A FINAL JUDGMENT:

A. Get the court to correct technical or clerical errors (like math errors) in their judgments.  File 
these motions with the trial court any time after the lawsuit (no deadlines).  However, if the case 
is now docketed in the appellate court, you must also get the appellate court’s permission to make 
the corrections.  The trial court also has its own authority to correct mistakes it notices.   

B.  Get the court to relieve you from a judgment containing substantive errors.
      1.  Errors for Which Relief May Be Granted:


a.  Mistakes or inexcusable neglect caused the verdict to be entered against you.

b.  New evidence has since been found that could not have been found before the end of the 


trial that would probably change the outcome of the case.

c.  Misrepresentation or misconduct by the other party caused you not to be able to prevail 


on some meritorious claim or defense (like perjury, fraud, or bribery).

       **PROCEDURE for A, B, and C:  file within a reasonable time of learning of discovering the 
grounds for your relief, but NOT more than 1 year from that date.


d.  The judgment is void (ex.  the issuing court lacked subject matter jurisdiction).


e.  There has been some change in circumstance that makes the judgment inequitable. 


f.   Relief may be granted in the interests of justice or public policy.  (really hard to do)

       ** PROCEDURE for D, E, and F:  file within a reasonable time after discovering the grounds for 
your relief.  No one year time limit; just be reasonable.  

RES JUDICATA (CLAIM PRECLUSION):
A.  If P sues D on a claim and loses, P cannot sue D again on that same claim in another court.  If P has 
had a fair trial, he cannot relitigate the matter.  If he could, there would be no end to lawsuits- if 
you lose, you’d just keep suing again until you won.  

       Example:  P sues D on a claim and wins compensatory damages.  P is pleased with the outcome.  He 
decides to sue again, this time seeking punitive damages.  Res judicata bars P from doing so.  All 
damages from a single incident must be brought in a single suit.  This encourages P to bring all 
possible claims that may arise out of a dispute in the same lawsuit; otherwise P risks not being 
able to bring them at all.  This is more efficient and saves judicial resources.

B. 3 Elements Must Exist for this to Apply:

      1.  There must be a valid, final judgment made on the merits.


        - Dismissals on grounds for lack of jurisdiction or venue are not precluded because they are 


not judgments on the merits (so you can bring these suits again).  


        - However, default judgments are made on the merits so you are precluded from bringing 


them again.   


        - Federal courts won’t let you bring a second suit if you failed to state a claim for which 


relief may be granted in your first suit.  This is because courts give you many 



opportunities to amend your complaint to state a claim, and you should take advantage of 


such opportunities.  But state courts usually allow you to bring a second suit.

      2.  The parties must be the same in the first and second suits (or parties who are so closely related 
that the court considers them to be basically the same parties).

  
        - People who act as representatives of the parties to the lawsuit are precluded from bringing 


their own suits.


        - Parties who have an interest in the lawsuit should try to intervene (if they know about the 


lawsuit) because they may be prevented from bringing their own lawsuit on the same 


issue later.


        - Ex.  Big Auto Company owns Little Auto Company.  Little sues a car parts manufacturer 


and wins.  Big cannot then bring their own lawsuit against the manufacturer because the 


court would deem Big and Little to be the same party.

      3.  Must concern the same claim (or some other claim so closely related to the first one that the 

court considers it to be basically the same claim).


       * Transactional Approach:  The second claim must arise out of the same common 


nucleus of operative fact as the first claim.  (Modern Approach- most common)


     Older Approaches:


       * If a new substantive rule of law applies, the claims are different.


       * If the two claims depend on the same evidence, they are the same.


       * If a second action could impair or contradict the judgment in the first action, it’s barred.

C.  A major purpose of Res Judicata is to preserve judicial resources by barring rehearing of cases already 
litigated and decided.

D.  Claims do NOT actually need to have been litigated to be barred in a later action; they need only have 
been AVAILABLE to the plaintiff in the first suit.  So make sure you think about ALL possible 
claims you could sue for in the first lawsuit;  if you forget any, you can’t bring them later!!!

      1.  A plaintiff must recover for ALL her damages in the original action, including those suffered prior 
to trial and all future damages that are reasonably likely to ensue.


Example:  You suffer eye injuries from being hit with a baseball at a game.  You sue to recover 
for the eye injuries.  You win and judgment is entered.  Three years later you experience 
migraines, and your doctor says they were caused by your earlier eye injury.  Because three years 
ago you had no way of foreseeing this claim, you could not have brought it in your lawsuit.  
Unfortunately, Res Judicata bars you from bringing a new lawsuit to recover for these headaches.  
So, try to figure out possible future injuries and try to recover for those in your original lawsuit 
because you probably won’t be able to later.

E.  Judgments do NOT need to be Right or Fair to be barred from relitigation by Res Judicata; they need 
only be final and on the merits.  If you feel you were not given a fair trial, appeal the decision, but 
do not try to bring the same lawsuit again. 
       


Example:  P sues D1 for breach of contract.  A 1 year SOL applies.  P waits 13 months to sue.  D 
wins summary judgment because the SOL passed and barred P’s claim.  P then tries to sue D2 for 
the same breach of contract claim.  How can D2 escape this lawsuit?  D2 can try to persuade the 
court that they are basically the same party as D1.  D2 can also claim that P is suing again on the 
same issue, thus invoking the Doctrine of Issue Preclusion.  If D2 successfully invokes this 
Doctrine, D2 will be given the benefit of the first ruling on the claim (in which case, the SOL 
would also bar P’s claim against D2 as well as D1).    

F.  Res Judicata is NOT applied if it would offend public policy!!!!
COLLATERAL ESTOPPEL  (ISSUE PRECLUSION):

A.  While Res Judicata bars all claims already litigated and all claims that could have been litigated but 
weren’t, Collateral Estoppel simply precludes you from relitigating ISSUES that were already 
litigated in a prior lawsuit that arise again in another later lawsuit arising from a totally new set of 
facts.  We need Collateral Estoppel because issues already litigated may come up again in later 
litigation based on separate events, so there’s no need to retry these issues.

     1. The party using Collateral Estoppel to its advantage did NOT have to be in the first lawsuit, but the 
party against whom it is being used HAD to have been in the first case.  But with Claim 
Preclusion, BOTH parties have to be in the first lawsuit.

B.  Elements:  A decision on an Issue of law or fact in one case may be binding in another case IF:

      1.  The parties are the same in both cases (or are treated as if they were the same).  Actually, they 
don’t even have to be the same.  


- If an issue is decided in one case between two parties, and that same issue comes up again 


between one of those parties and a NEW party not involved in the last lawsuit, the issue 

is still precluded from being relitigated, even though the parties are not the same.

      2.  The parties had a full and fair opportunity to litigate the issue.


- Why try the issue again when it was decided in a fair way in the first place?

      3.  There was a final judgment on the issue in the first case.

      4.  The issue in the second case must be exactly the same as the issue in the first case.

      5.  The decision on the issue was essential to the judgment in the earlier case.

C. Defensive v. Offensive:  When a litigant seeks to impose liability on a defending party in the second 

suit, the use of collateral estoppel is “offensive.” When a litigant seeks to avoid liability to a 
claimant in the second action, the use of collateral estoppel is defensive.

Temporary Restraining Orders:

A.  If you have an emergency situation in which you need somebody to STOP doing something (or 
occasionally need somebody to continue doing something), and there’s not enough time to notify 
the person and schedule a hearing, you may request a TRO.  

      1.  These can be granted without notifying the other party.

      2.  If granted, TRO will keep the parties in status quo until the court can hear the plaintiff’s claim.  

      3.  TRO’s are issued ex parte (by one party) without the other party present.

      4.  Must be issued by a court with jurisdiction over the parties and claim or else it’s invalid.

B.  Procedure:  

      1.  Get a sworn affidavit or a Verified Complaint from the client.  

      2.  Allege specific facts to show that some immediate and irreparable harm will occur if the 


opposing party is not restrained from doing something (or not ordered to continue doing 


something).  Make it clear that your client has a legal basis for requesting a TRO.  


* Must prove that money damages cannot compensate for what would be lost if a TRO were not 
granted.  The harm must be so unique that money damages couldn’t provide a remedy.

      3.  Certify to the court that it wasn’t possible under the circumstances to give notice of your TRO 

request to the other party.

      4.  Court will grant the TRO if it thinks the claim has some merit.  

      5.  TRO’s last 10 days (although the parties can consent to longer and the court can extend it for 

good cause shown.  

      6.  Schedule a hearing for some point in those 10 days.  At this hearing, the court will decide whether 
to grant a Preliminary Injunction.  The other party MUST be present at the PI hearing.  
Requesting party must post security (a bond) to protect the defendant in case the injunction was 
improperly granted.
C.  What will the Court Consider at the Preliminary Injunction Hearing?

      1.  Without an injunction, would there be irreparable harm?  


(money damages would not make plaintiff whole again)

      2.  Would Plaintiff be more hurt if an injunction is NOT granted or would Defendant be 
more 
hurt if an injunction IS granted?  (balance of interests)

      3.  Is the applicant’s claim likely to win on the merits?  

(if it looks frivolous, the court will deny the injunction)

      4.  Will the public interest suffer if the injunction is granted?


(not really an issue in cases involving private property—usually just an issue in claims against the 
government)

 
* If the court argues in favor of the injunction after contemplating these factors, they will grant 

   the injunction.  The decision is appeallable, (though not immediately appeallable).

TYPES OF RELIEF:

A.  Compensatory Damages  (Legal Relief):  Provide compensation for injury caused to a plaintiff by a defendant’s breach of duty.  May include out of pocket losses, and emotional suffering (which is hard to determine).  Some states place a “cap” on damage awards which tend to affect those most severely injured, since they usually receive the largest damages awards.  A plaintiff must prove it’s alleged damages with reasonable degree of certainty.

B.  Punitive Damages (Legal Relief):  Designed to punish misconduct and to deter similar conduct in the future.  Usually only awarded when a plaintiff can prove that the defendant acted maliciously, intentionally, or recklessly toward the plaintiff.  (must be eggregious)  Provides plaintiff with more money to cover expenses that compensatory damages do not, like court costs and attorney’s fees that eat up the compensatory damages.  Punitive damages cause as much harm as good when they are excessively imposed.  They should be proportionate to compensatory damages.  

      1.  Defendants can challenge punitive damage awards for being unconstitutional under the Due 
Process clause.  They can claim either that the jury was instructed wrong, that the jury was given 
too much discretion in determining them, or they can protest the size of the award.

C.  3 Part Test Courts Follow in Reviewing the Size of a Punitive Damage Award:

      1.  How bad was the defendant’s conduct?  

      2.  What is the ratio of compensatory damages to punitive damages?  Punitive damages 


should not be more than 10 times the size of compensatory damages.
      3.  Examine the size and type of other penalties that could be used to punish the misconduct.  

Are there alternative ways to punish?  

D.  Equitable Relief:

      1.  Injunctions:  orders from the court to stop doing something or to start doing something.  May 
include 
Specific Performance (of a contract).

      2.  Declaratory Relief:  court issues a declaration that solves some dispute.  The declaration is binding 
on the parties and can be enforced by the court if the parties do not abide by the declaration.

American Rule on Attorney Fees:

A.  American Rule:  Each party pays his own attorney’s fees!!!

B.  Attorney’s fees are not part of a damage award UNLESS a statute grants them to the prevailing party 
OR the parties agree in a contract that the prevailing party may collect them from the loser.

