
TRIAL AD OUTLINEPRIVATE 

I.   
SKILLS SESSION #1 - EXHIBITS:

A.  Cases:



1.  Banker v. McLaughlin (Beaumont 1947):  



·Packet Question:  




a.  When an official, correct version, such as a map, is introduced in evidence, how can a crude version which is not correct in every respect be introduced?  What sort of testimony is required to allow admission of the crude version?



·SK Summary:







a.  Drowning of child in pit of water near home




b.  ( (father) had sketched a crude plat of area around home and pit after the accident; made close examination of entire territory and drew general diagram of scene based upon inspection and knowledge of area




c.  Official map was also introduced




d.  Showed that plat was wrong in some details




e.  Court said that despite errors, ('s testimony was sufficient for admission in evidence; no harm shown




f.  Filed remittitur based on another point of error



2.  Empire Gas & Fuel Co. v. Muegge (Tex. Comm. Apps. 1940):



·Packet Question:




a.  "Your honor, that objection goes to the weight and not to the admissibility!"  What does this response to an objection mean, and will the courts buy it?



·SK Summary:




a.  PI and damage to truck from accident in trying to avoid truck wedged under bridge




b.  Photographs of scene taken after accident - fairly and accurately represented the underpass and approach to it as were on day of accident




c.  Should have been admitted




d.  Objections to photos went to weight - not admissibility



3.  Eubanks v. Winn (Houston [14th] 1971):



·Packet Question:




a.  If a records custodian who has no personal knowledge of how the particular, specific records at issue were made, how can that custodian be allowed to testify and have them admitted?  Is there a way to approach the questions that will avoid objections on this basis?




b.  Once a set of records has met the requirements to overcome hearsay, what must you do to object, if you can, to anything else in those records?



·SK Summary




a.   PI and damages to car from rear end collision




b.  Claimed error of admitting medical records of dead doctor:





i.  Family doctor





ii.  Saw w/in two hours of accident





iii.  Dr. d. one year after accident




c.  Offered under Business Records Act





i.  Medical secretary (employed by Dr. 1 and then Dr. 2 who took over practice)





ii.  Custodian of records re (




iii.  She didn't start working for Dr. until near his death - no personal knowledge re accuracy of records prior to then other than their being there, but could ID handwriting




d.  Dr. 2 took over; used Dr. 1's records, made notes on them





i.  He makes note and records re patients - good medical practice





ii.  Dr. 1 did the same




e.  Records not offered and admitted until both secretary and Dr. identified them




f.  Business Records Act:





i.  "Section 1.  A memorandum or record of an act, event or condition shall, insofar as relevant, be competent evidence of the occurrence of the act or event or the existence of the condition if the judge finds that:"





ii.  "(a)  It was made in the regular course of business;"





iii.  "(b)  It was the regular course of that business for an employee or representative of such business with personal knowledge of such act, event or condition to make such memorandum or record or to transmit information thereof to be included in such memorandum or record;"





iv.  "(c)  It was made at or near the time of the act, even or condition or reasonably soon thereafter."





v.  "Sec. 2.  The identity and made of preparation of the memorandum or record in accordance with the provisions of paragraph one (1) may be proved by the testimony of the entrant, custodian or other qualified witness even though he may not have personal knowledge as to the various items or contents of such memorandum or record.  Such lack of personal knowledge may be shown to affect the weight and credibility of the memorandum or record but shall not affect its admissibility."




g.  Court thus held that facts in this case only affected weight and credibility, not admissibility




h.  Objection that need all in chain of custody - court says wrong




i.  No error in admitting such medical or business records




j.  Claim re unexplained technical words, allowing jury to speculate as to injuries, no CX, HS - all overruled b/c waived objection by not properly making at time




k.  Contention re expressions of medical opinions inadmissible b/c not ones on which experts would normally agree - wrong, no evidence of disagreement; recorded diagnosis is HS but allowed if it's one on which competent physicians would normally agree



4.  First Employees Ins. Co. v. Skinner (Tx. S.Ct. 1983):



·Packet Question:




a.  Tex. R. Civ. P. 281 (revised in 1984) now provides:  The jury may, and on request shall, take with them in their retirement the charges and instructions, general or special, which were given and read to them, and any written evidence, except the depositions of the witnesses, but shall not take with them any special chargers which have been refused.  When part only of a paper has been read in evidence, the jury shall not take the same with them, unless the part so read to them is detached from that which is excluded.




b.  How does this revised version of the rule affect the holding in the Skinner case?




c.  If depositions cannot be taken to the jury room, how is a deposition introduce in evidence?




d.  If only part of a documentary exhibit has been introduced and part of it has been excluded, how do you "detach" the admitted from the remainder?



·SK Summary:




a.  H:  Rule which requires that exhibits be sent to jury room is mandatory (TRCP 281)




b.  Trial court erred in refusing request to send back; rule is self-operative; no request needed by jurors or counsel




c.  Harmless error, though, b/c:  





i.  Statements against interest weren't denied by (




ii.  Extensively CX's re those statements





iii.  Jury examined exhibits at time introduced into evidence





iv.  Existence and relevance of exhibits never disputed





v.  Jury was fully aware of admissions against interested





vi.  _se counsel made extensive reference to those statements during arguments



·Class:




a.  R281 and requirement re evidence to jury




b.  Rule changed




c.  Discretion of court




d.  But the requirement says to send it



5.  Jackson-Strickland Transp. Co. v. Seyler (F.W. 1939):



·Packet Question:




a.  If a plat or map is not required to be to scale, can one that purports to be to scale be introduced if the witness has not accurately measured the distances?  What can the trial court do in this instance?



·SK Summary:




a.  PI after auto accident




b.  Complained error of admission in evidence of plat made by precinct constable who went to scene of accident just after it happened




c.  Diagram showing what he found, crude measurements; re-made more complete map




d.  Witness "just stepped if off" re scale of map




e.  Not hearsay, not inflammatory or prejudicial




f.  Objection went only to weight, not admissibility - witness admitted it was rough sketch and that it was not drawn to any scale, measurements only stepped off - not accurate




g.  No question about right of witness to make and party to introduce plat purporting to show physical facts as appeared to witness who arrived on scene, right after accident, and plat purports to illustrate testimony of witness to make it more easily understood




h.  No error - if it was error, harmless



6.  McRoy v. Riverlake Country Club, Inc. (Dallas 1968):



·Packet Question:




a.  Does the witness who introduces a photograph need to have taken it?  Does he/she need to have seen the view in the photograph from the same position as in the photograph?



·SK Summary




a.  Injury from golf cart accident




b.  Court excluded aerial photograph of 18th hole:  





i.  ( testified that accurately depicted as laid out on that day





ii.  Was familiar with scene




c.  Court asked whether present when photo taken or ever seen from that angle - no to both




d.  Error to exclude:  "For a photograph to be admissible it is not necessary that the verifying witness be the photographer, or that he have any knowledge concerning the taking of the picture, or that he have occupied the same position occupied by the photographer when the picture was taken.  It is only necessary that the witness know the scene and testify that the picture correctly represents the facts."



7.  Morales v. Lugo (Corpus 1971):



·Packet Question:




a.  Can visual aids which merely summarize testimony generally be admitted in evidence?



·SK Summary




a.  PI after car accident




b.  Accident reconstruction expert testify and used plat he had made





i.  Studied photos of scene





ii.  Had visited scene, compared to pictures





iii.  Took measurements





iv.  Testify re methods of calculations and formulas to compute speed and actions of cars





v.  Opinions involving reconstruction





vi.  Prepared to scale




c.  Rigorously CX'd




d.  Testified to everything shown in plat and to other matters




e.  Jury understanding of drawings and notations on plat largely depended on explanation by oral testimony




f.  Undoubtedly admissible in so far as showed area of collisions




g.  May be that trial court could have limited jury's consideration of parts of plat or had parts deleted, excised, or covered; but, w/o request to that effect, can't complain that jury considered for other purposes




h.  No error by trial court in admitting plat - admission or exclusion of evidence like this generally w/in discretion of trial judge




i.  If error, it was b/c cumulative; if even that, harmless



8.  Speier v. Webster College (Tx. S.Ct. 1981):



·Packet Question:




a.  Can visual aids which merely summarize testimony generally be admitted in evidence?



·SK Summary:




a.  DTPA case - cops v. college over canceled program




b.  Chart made my attorney during testimony





i.  Listed each cop and filled in blanks beside each name as to damages as went through testimony





ii.  Offered and admitted into evidence





iii.  Jury took w/ to room





iv.  App. Ct. said reversible error to admit chart




c.  S.Ct.:  





i.  "'[C]harts and diagrams designed to summarize or perhaps emphasize' the testimony of witnesses are, within the discretion of the trial court, admissible into evidence . . . .  This assumes, of course, that the testimony summarized is admissible and already before the jury . . . .  We recognized that such summaries are useful and oftentimes essential, particularly in complicated lawsuits, to expedite trials and to aid juries in recalling the testimony of witnesses."





ii.  "The fact that a chart happens to summarize testimony on damages does not remove its admissibility from the discretion of the trial court."  Only one of many factors a trial court must consider in discretion;  chart helpful to jury in remembering exact amounts, avoid mistakes in damages; just b/c may have emphasized testimony of cops doesn't make it inadmissible




d.  Was error for attorney to fill in blank w/o testimony supporting that, but not properly preserved; trial court could then have stricken that part




e.  Thus, no abuse of discretion in admitting it



9.  Texas Steel Co. v. Recer (F.W. 1974):



·Packet Question:




a.  What if an exhibit, such as a photograph, is not exactly like the scene it depicts at the time of the event in issue - can it still be admitted in evidence?



·SK Summary:




a.  PI at steel plant




b.  Photo taken after accident showed warning light installed after accident; no objection, later showed to have been installed after the event




c.  Support for admission of photo and supplementary evidence which showed presence of later installed flashing light




d.  S.Ct. approved holding re admissibility of photographs plus evidence bearing thereupon in explanation of condition thereby different from that existent at time of accident or occurrence




e.  True that it's evidence of SRM, but when offered not to prove negligence or culpable conduct in connection w/ event or would be merely incidental to another and proper purpose, matter of admissibility left to sound discretion of trial court and that won't be interfered with unless abuse - none here




f.  Admission of photographs was proper



10.  Deal Development Co. v. Amarillo Concrete Contractors, Inc. (Waco 1977):



·Packet Question:




a.  What special must you do to introduce an exhibit that summarizes a lot of documents?



·SK Summary:




a.  Br/ construction K




b.  Custodian of business records prepared summary of same - list of all costs on project; offered and admitted in evidence




c.  All of the books and records were admissible




d.  "Since these records were voluminous, were admissible, and were made available in court to _s for inspection and CX, we believe a proper predicate was laid by (-a'ee for the introduction of the summary into evidence under" TX S.Ct. test, which is. . .




e.  "A summary of voluminous records may, in the discretion of the trial court, be admitted into evidence to expedite the trial and aid the trier of fact.  This rule assumes that the underlying records, upon which the summary is based, are themselves admissible."


B.  Class Notes



1.  General




a.  Most done pre-trial, but still have to intro periodically




b.  Foundation = predicate in TX




c.  All has to be done through witnesses




d.  Trial advocacy:  art of communicating to group of people through someone else; to jury or judge; tough to develop, hard to do; indirect communication (VD, Open, Close only times talk directly to jury - that's it); tough way to communicate



2.  Getting exhibits in evidence




a.  2 basic requirements:





i.  Relevant





ii.  Authentic






·More technical; has to be what it purports to be






·Fair representation of X at the time






·Differences b/w types of exhibits trying to get in




b.  Reasons to get in evidence:





i.  So jury can see, use in making decision, take to jury room





ii.  Can then discuss it with witness




c.  Potholes to getting exhibits in evidence:





i.  The Potholes






·Relevance






·Authenticity






·Privilege






·Unduly/Unfairly Prejudicial






·Best Evidence






·Hearsay





ii.  No potholes to get past until objection made; either side has to show





iii.  Then in evidence




d.  Method of getting in evidence:  MIAO





i.  Mark






·Name the exhibit






·Required to show to opposing counsel only once offered






·But suggest do as soon as practical






·Can't show to jury until admitted






·Now, often all marked in advanced and copies provided to judge and other side





ii.  Identify






·Relevance






·Competence of witness to talk about and get in evidence (recognizes)






·Note:  using language to get judge to admit it, the jury to believe it - 2 audiences:  admissibility re one and credibility re other






·Links witness to exhibit - showing knows what is and briefly describe






·Shows exhibit is relevant





iii.  Authenticate






·Fairly and accurately show






·"Accurate" can be too specific






·Eg,  BRE to HS






·This is predicate or foundation; it, along with relevance, makes it admissible






·Can require more than one witness






·Include whatever required to prevent proper objection






·Leading permitted in laying predicate or foundation for exhibit






·Use affidavit method (TRCE 902(10) to simplify introduction of business records





iv.  Offer






·Have to do this still






·If not admitted, don't have to note objection or exception, etc.






·If objection made, entitled to specific objection







(to correct it if it can be corrected







(if can't overcome it, you're stuck







(In TX, normally have to be seated when ask questions; unless doing something o/w proper; stand to object, then think about it






·Now must show to opposing counsel






·If need more than one witness, don't offer until last necessary witness






·Once admitted, can then show jury - good idea to ask judge first






·Don't forget to use






·If sustained objection, get a specific one, not a general one






·Once admitted, must go to jury room upon request






·Unless requested, no longer error to w/hold exhibits from jury room






·Demonstrative exhibits only do not go to jury room - still must do same steps for relevance and authenticity




e.  Misc.:





i.  Get permission to approach





ii.  Most TX courts don't add "for identification" - once marked, that's it - it's name





iii.  Always refer to exhibit by Exhibit #





iv.  Show to opposing counsel





v.  Exhibit Stickers





vi.  Weight v. Admissibility





vii.  Redacting





viii.  R281 and requirement re evidence to jury:  rule changed; discretion with court, but the requirement says to send to jury (Skinner)





ix.  Distances, maps; scale - not offer to scale; aerial photos




f.  For business records (BRE) - ReCAP





i.  Regular Practice





ii.  Course of Business





iii.  At or near the time





iv.  Personal Knowledge


C.  Objections



1.  Irving Younger videotape:




a.  General





i.  Only object if it hurts you - not vindicating the laws of evidence; they get violated a lot





ii.  So, let it go if not harmful





iii.  Have objections in tool kit





iv.  Always do specific objections - general sometimes necessary




b.  3 Purposes of Objections:





i.  Part of adversarial clash





ii.  Give trial judge chance to fix





iii.  Preserve for appeal




c.  4 others:





i.  To interrupt, rattle, throw off






·Not very PRish, but can do it if legit. objection - keep talking






·If done to you:







(Freeze, keep eyes on same spot, don't respond or get suckered; don't acknowledge interruption





ii.  Talk to the judge - "We're on dangerous ground here"





iii.  Talk to the witness






·Witness from what know to what believe know






·Objection - only if he knows - talk to the witness





iv.  Talk to the jury - again, not very PRish




d.  Alert to speed:





i.  Strike if answer in by mistake





ii.  Disregard





iii.  Can't unring the bell though





iv.  Won't be on appeal or summation, though




e.  Sense of objectionable things - hear them, catchwords, not know, but ready to go



2.  Specific Objections:




a.  State grounds for objection and in contents of documents so judge and other side will know what objecting to




b.  That's required in TX so other side can correct it if it's correctable (for judge and the other side)




c.  If don't get one, entitled to a specific objection





i.  Begin w/ general objection, say it with authority





ii.  Ask judge for instruction re witnesses butting in - do with authority




d.  McKinney (772 S.W.2d 72) - specific objection:  definition - afford the court the opportunity to make an informed ruling, afford the other side opportunity to correct if possible; incurable error is rare



3.  Motions in Limine




a.  Criminal and Civil




b.  Preliminary ruling saying sounds like highly prejudicial and likely inadmissible; order not to go into unless at time approach bench and make argument then and there - rule finally then





i.  Limine - skunk out of jury box





ii.  Objection - stink out of jury box





iii.  (MIL in Jones)




c.  MIL does nothing unless object - o/w waive




d.  Trial objections:





i.  Form:  leading, compound, etc.





ii.  Question, not form:  HS, eg,





iii.  Answer:  witness HS, etc.



4.  How keep out evidence when witness has no knowledge of fact:




a.  IY - dangerous ground




b.  HS




c.  Take the witness on voir dire





i.  "Speak the truth"





ii.  Test qualification of witness, juror





iii.  Not early CX, but know something want to show re qualifications





iv.  "For what purpose" - do at bench , not witness hearing





v.  If judge won't let you do it, do offer of proof - later, outside or bill of exception





vi.  Do as interruption cause DX killing you - obstructionist




d.  Litigator's Ear





i.  Maybe won't object, but know when, whether you should





ii.  Do object so you and others know you do know





iii.  Buzzwords:






·Leading - question at the end






·Compound - and






·Good to loop - light turned green - after light turned green, then what...; good DX technique - careful w/ assuming facts not in evidence






·Argumentative - "Are you still telling this jury..."







(Unless witness has already announced he's a jackass, you're just beating up on him; smartass witness, jury likes it






·Repetitive - once again - avoid on DX; don't broadcast that asking again (asked and answered)






·Narrative - tell us everything






·HS - what did X tell you - rephrase in better ways - the sound tips off






·Calls for HS - did you see _?; question OK, but answer may call for something else; non-responsive, strike, disregard; might not know the answer to a valid question; so, listen to answer and question and be ready for objection:  Listen!  Listen!  Listen! for buzzwords and answers; sit to question - stand to object (whenever address judge or jury)



5.  Generally




a.  Timely objections




b.  Specific if can'




c.  Get a ruling




d.  Don't embarrass the judge - approach and say answer was too quick, need a ruling, can I please make this argument




e.  Don't be intimidated by judge - do what need to do, but carefully




f.  Get the answer if other side's objection overruled




g.  Stand to respond to objection, too:  don't be too anxious to respond - listen to judge, if he's question lawyer, may be OK, but be ready to respond; don't respond if uninvited




h.  Weight, not admissibility




i.  Don't object unless hurts you





i.  But, can't wait too long or jury will know that you're only objecting when hurts you - then they'll be curious





ii.  So, do a leading or HS now and then to preface so jury won't think that





iii.  Say, I've not objected to leading so far, but now I am (HS, too)




j.  w/drawn - can't do just to throw out and w/draw it - sneaky, ethical implications; not trying to get an answer




k.  If witness answers, object then?  Rare, do if really critical




l.  Objection designed to talk to jury; if other side improper, let jury know it if keeps on doing it; if other side constantly trying to test - stop it - telling the jury about the problem (suggesting answer)


D.  Handouts/Packet



1.  ReCAP method of getting in business records




a.  Re - Regular Practice




b.  C - Course of Business




c.  A - at or near time




d.  P - Personal knowledge



2.  Hazel Article - "Exhibits"




a.  Real Evidence





i.  Exhibits that are basis of case





ii.  That aren't necessary, but are expected





iii.  Neither necessary or expected, but very helpful




b.  Illustrative Evidence





i.  Summarize the testimony (TRCE 1006) - help jury remember





ii.  Assist jury to understand testimony





iii.  Purely illustrative






·Still has to be supported by proper predicated






·Can't be taken to jury room






·Not - if can't get in evidence, use for illustrative




c.  Persuasion





i.  Exhibit itself





ii.  Timing of introduction - can get up and move around





iii.  Manner of introduction - some flair, but be comfortable




d.  Basis for introducing any exhibit





i.  Essential requirements:






·Relevant






·Authentic





ii.  Potential Problems - only arise if objection






·Privileged






·Unfair prejudice - substantially outweigh the probative value






·Best Evidence






·Hearsay - HSEs





iii.  Practical Reminder:






·Judge decides admissibility






·Keep jury involved, too - they have to believe it




e.  Steps in introducing - MIAO





i.  Mark






·Mother May I rule - to approach court reporter and witness






·Exhibit stickers






·Designation






·Showing to opponent






·Showing to jury






·Changing the designation (if for identification, then when admitted)





ii.  Identify






·To show competency and relevance - connect exhibit to witness






·No detail re contents





iii.  Authenticate






·Predicate/Foundation






·Proves w/ greater specificity relevance already asserted






·Photograph:  one of simplest






·BRE:  (803(6)):







(Leading no problem when laying predicated







(Magic words though sound like Greek - short version






·Witnesses:







(May require more than one to get fully authenticated







(Chain of custody





iv.  Offer:






·Time to object - here, must first show to opposing counsel






·Give reasonable amount of time to object






·Ruling







(Need one







(Keep record once admitted (esp. if for ID)







(May be admitted for limited purpose






·Showing to jury







(Can do once admitted







(Can discuss contents, read it to jury; jury has right on someone's request to take to jury room; "publish" = showing to jury, letting them see it



3.  Evidentiary Predicates and Objections



4.  Ratliff - "Making and Overcoming Objections"




a.  When to objection





i.  Tough judgment calls; half second to make it





ii.  Listen for MIL's





iii.  Alertness and instinct - still wrong a lot





iv.  Jury's mood; how often objecting; really matter; arouse curiosity of jury; make look afraid; nit-picky; judge blast other lawyer; evidence unfair; other side objecting; polite or abrasive; judge harsh w/ you; winning on non-critical objections





v.  Conserve ammunition and object when need to




b.  Don't Object . . . 





i.  Until the question is finished unless question itself introduces objectionable matter.





ii.  When the answer doesn't hurt, unless opens door want to keep shut






·Unless it's torturing jury, then deliver them - windbags





iii.  To leading questions on peripheral matters - save for important and witness won't say unless it's fed to him - o/w PO judge and jury





iv.  to something you will later offer or stipulate to





v.  To a long and boring narrative answer by expert and demand Q&A unless MIL on something afraid expert will blurt out - will put to sleep; sometimes applies to lay witnesses, too




c.  Do Object . . .





i.  Every time the subject comes up in order to preserve error






·Maybe get continuing or running objection - emphasize no waiver






·Object again if abandoned and raised again, esp. if different witness






·If gets blurted out, object, move to strike, and request for instruction to disregard






·Limiting instruction





ii.  To leading questions in critical parts of testimony - whose testimony heard:  can let go for a while then use in argument





iii.  To all subjects contained in MILs - no ruling on motion preserves error - have to object when evidence is offered





iv.  (in other than TX state courts) to the use of deposition testimony for DX unless witness is shown to be unavailable under rules





v.  To incomplete predicates - point out how it's deficient





vi.  To unfair questioning of witness






·Argumentative, standing over witness stand, not showing impeachment documents, assuming controverted facts (unless when done for basis of expert's opinion), cutting off witness, not letting witness explain or qualify yes or no so won't be misleading, asking incomprehensible questions, 2 questions in 1, misstating or mischaracterizing testimony or evidence





vii.  To absence of best evidence, unless not dispute about what it says





viii.  To irrelevancies which are either immediately harmful or tediously extended (prejudice or time)





ix.  To counsel's imposing rules on how questions to be answered or mischaracterizing answer






·Can't insist on yes or no unless witness being evasive or non-responsive



5.  Partial Checklist of Common Objections:




a.  HS




b.  Irrelevant (or not raised by pleadings; or outweighed by prejudice, confusion, time consumption)




c.  Improper foundation or predicate




d.  Incompetent witness (maybe VD)





i.  Lay witness - not based on observation; conclusion witness not qualified to make





ii.  Expert - lacks required expertise; calls for speculation - similar to incompetence




e.  Leading (Exhibits can be used to lead)




f.  Privilege




g.  Questions assumes a controverted fact




h.  Argumentative




i.  Parol Evidence




j.  Repetitive - asked and answered




k.  Questions misstates other testimony or evidence




l.  Not the best evidence




m.  Non-responsive (should be accompanied by a "substantive" objection unless made on CX)




n.  Self-serving (not a "real" objection)




o.  Calls for speculation




p.  Use of an exhibit before jury which is not in evidence



6.  Overcoming Objections




a.  Leading:





i.  Proper witness preparation





ii.  5W's and How question





iii.  Whether or not questions





iv.  Multiple choice questions





v.  Back off and come from another direction




b.  HS





i.  Close attention - was it HS





ii.  Use exceptions as checklist





iii.  BRE





iv.  Expert - basis for opinion




c.  Foundation





i.  Permanent checklist in Trial Handbook





ii.  Pre-planning for all evidence





iii.  Authorities in trial notebook





iv.  Force opponent (or judge) to say what is missing ("No proper foundation" too general to be a proper foundation)




d.  Competence of Expert





i.  Practical experience in the field, or





ii.  Academic experience





iii.  Past use of the expertise (teaching, working, etc.)





iv.  Tie experience to the issue in litigation




e.  Relevance:  Test is whether a legitimate inference from the evidence makes a fact in issue more likely than not




f.  Speculation:  a witness may "estimate" but not "guess"


E.  Notes from Skills class:



1.  "In" not "Into" evidence



2.  Pneumonic device:  ARBPHU:




a.  Authentic - cover all rules




b.  Relevant




c.  Best evidence (original writing)




d.  Privilege




e.  Hearsay




f.  Unfairly/Unduly Prejudicial



3.  Do everything for a reason in front of the jury



4.  Side w/ BOP sits closest to jury



5.  Use Exhibit #



6.  Listen to other side



7.  Think of goal w/ objection; purpose in mind



8.  Don't ask any open-ended questions on CX - lead, lead, lead, lead



9.  Make concise objections for court and record



10.  Cite the rules - they're your friends



11.  Just b/c get in, not mean everything in admissible - all kinds of things that can't come in for variety of reasons

II.  SKILLS SESSIONS #2-3 - BASIC DIRECT AND CROSS-EXAMINATION

A.  No cases


B.  Class Notes



1.  General




a.  3 Things for Great DX





i.  Great facts





ii.  Great witness





iii.  Great examination




b.  1 rule for DX - no leading questions (w/ few exceptions)





i.  Hard to get to respond to non-leading questions




c.  Witness preparation important - vague is problem




d.  [Note:  judge won't blow the whistle w/o objection (more likely to do in federal court, but still not a lot); part of adversarial system - rule on matters brought to attention by objection]




e.  Method:  write out answers want first or a story, then develop questions to fit that; be more concerned w/ question than answer



2.  Irving Youger's 10 Commandments of CX:




a.  General





i.  Keep it simple, respect the intelligence of the jury, be tactful





ii.  Commandments not for virtuoso - the can deviate - for inexperience or untalented




b.  The Commandments:





i.  Simple, Short, Direct, Succinct, Brief






·Low attention spans; little absorbed aurally






·Take it for granted - doing terrible job






·Commando, not invasion of Europe - say it and sit down






·Never more than 3 points on CX (1 or 2 better); waiting for you at summation





ii.  Short Questions and Plain Words






·Painful, but must acquire






·Lawyerly and complex no good





iii.  Lead






·Never, never, never ask non-leading question






·Make witness say what you want - don't let the witness run - make go where want






·Just want a yes or no





iv.  Never ask a question you don't already know the answer to






·Not a deposition - discovery time is gone






·No matter how curious, don't ask it





v.  Listen to the answer






·Have to pick it up






·So self-conscious and worrying about next question






·Big responses, lawyers fail to address





vi.  Don't quarrel with the witness






·Big temptation to do - don't






·When get stupid answer, sit down - that's what you want






·Inelegant and detracts from stupid answer impact on jury to argue with witness





vii.  Don't give the witness an opportunity to repeat the story






·Hear it once, might believe; twice, probably; three times - Gospel






·Law assumes this (impeachment, evidence, etc.)






·Triangle Shirtwaist Fire - max Steuer





viii.  Never let the witness explain anything






·Leave dumb answer hanging there






·If let the witness do so, they will and will bust you - won't get answer want





ix.  Avoid the one question too many problem:






·Recognize when you've done the job






·Know what will say in summation, know what need on CX to do it






·So stop b/c it will blow up at you






·Get it out there and save it for summation - just stop





x.  Save the ultimate point for summation






·Too anxious to make clear right then






·Save it and make it clear at close - don't go too far




c.  Hazel on:





i.  For neophyte, not virtuoso





ii.  About half are good for DX, too





iii.  List is for kind of CX designed to destroy credibility - negative; also positive CX, get something to help case





iv.  In TX, not restricted in scope to DX subjects - open CX






·If relevant and witness knows, can go into it






·Federal is different, though most federal courts in TX will allow b/c used to it






·Have to make witness, can't lead





v.  Variation re don't ask question don't already know answer to:






·Don't ask unless know will give answer anticipate or that you can cram down throat if witness doesn't give that answer






·Most experience trial lawyers don't follow rule:







(b/c ready and know what to do no matter what witness says







(Just don't want to start arguing with witness b/c then becomes important to jury; will see you as badgering and as thinking it's important







("Exactly" idea







(Or if know won't hurt you no matter what answer get







(Nice to witness - jury won't like - don't start off with battle ax





vi.  Do positive CX first - if get good stuff, don't attack or destroy credibility - leave alone and leave witness sounding credible





vii.  Re question too many - 11th Commandment in packet (from Hazel):






·Stick to fact questions during CX - don't get into conclusions






·Go with straight facts so witness doesn't have to make conclusion - you know it and jury will know it, too





viii.  Leading questions:






·Control witness, put words in mouth






·Have to believe or have rational basis for it






·Can't lead witness unless know the answer






·Plus, picks up the pace - move on - keeps jury listening






·Leading questions doesn't imply that expect witness to tell truth - implies distrust; that's why you try to lead own witnesses - b/c don't trust them to say what you want; helps attack credibility b/c don't vest them with credibility by leading






·Also suggests answer to jury






·Sometimes, better not to lead - better to have witness say it than you say it





ix.  How handle weasly witness:  won't answer yes or no, on and on and on






·1)  "Was the answer to my question yes or no?" - usually get, what was the question






·Jury will think, yeah, you can answer that yes or no






·After while, maybe won't care - be polite and let the witness be evasive - look bad






·2)  Don't get judge to help or scream at witness or embarrass witness






·If bunch of trouble, ask judge to instruct to answer yes or no - problem then, judge will say that, but can explain






·3)  Tell witness I'm CXing you - get through quick, I'll ask yes or no, and you answer yes or no if can (K idea)



3.  Notes from Andrea/KAE




a.  When use non-leading questions, vest witness w/ credibility




b.  Let the witnesses speak




c.  Every direct has 3 parts:





i.  Beginning - need to make the witness and jury feel comfortable





ii.  Middle - get important part out quickly





iii.  End - end strongly




d.  Don't say, "Tell us one more time" - will get objection




e.  End on note that will mess up CX - make CX have to finish asking questions from direct that leave jury on edge of their seats


C.  Skills notes



1.  Direct is toughest part - b/c of no leading and suggestion of answers



2.  Preliminary leading OK, but not in class



3.  Use 5W's and How to avoid leading, suggesting answer



4.  Did you, are you, etc., are leading - usually won't be objected to, but learn how not to do it



5.  Paint a word picture by witness to jury of what happened; if leading objection, disrupts your flow



6.  Conversation tone and believable



7.  DX - humanize witness



8.  Get into facts leading to your conclusion



9.  Focus on the scene; watch terminology



10.  Develop facts, factual questions, specific, view


D.  Packet Materials



1.  Hazel -  "Examination of Witnesses"




a.  Bottom Line





i.  The system






·Not truth or justice






·Trying to resolve conflict in a just manner






·Truth w/in parameters of rules of evidence





ii.  Trial






·Adversarial






·ADR





iii.  Adversary






·Attorney, rather than judge, takes major role






·Disadvantage - ends justifying means






·PR, evidence rules, procedure rules to counter





iv.  TX adversary






·TX getting closer to general charge instead of special verdict






·Questions tell what need to prove case






·Useful in marshalling evidence, opening statement, VD, argument




b.  The Role of the Judge and Jury





i.  Judge






·Overseer of trial; presides over, rules on matters brought to attention by proper objection, drafts charge (w/ lawyers help)






·No independent role to correct error not brought to attention unless one side so poorly represented that manifest injustice occurring






·Govern law of case






·Applies law to the verdict to render judgment to decide winner





ii.  Jury






·TX jury more properly called on to decide credibility of witnesses and facts than in any other system






·Judge forbidden to comment on credibility






·Special verdict sets forth principal facts for decision w/o jury making final leap from fact finder to case decider






·Jury to listen to everything and answer questions




c.  Lawyer's Role





i.  Adversary






·Persuasively present evidence that is available, necessary or helpful, and admissible and keep inadmissible out to get answers client needs





ii.  Tools available






·Direct Communication - only 3 times directly w/ jury - no evidence in any







(VD







(Opening Statement







(Jury Argument






·Indirect Communication







(Most of trial







(DX or CX







(Very heart of trial advocacy




d.  Self-preparation





i.  General






·Preparation is key when rough balance of facts and law so that facts important and skills roughly equal






·Number of things to prepare on





ii.  The Law






·Law of this case






·Only what will be in court's charge






·Some evidence and procedure, but charge is the law of the case






·Grounds of recovery, damages, grounds of defense






·Start preparation w/ court's charge





iii.  Evidence






·What is available?






·Potential witnesses - evidence not come neatly wrapped up






·Exhibits - some evidence through that





iv.  Problems






·Admissibility





v.  Prepare for both DX and CX




e.  DX





i.  Rule:  no leading questions






·Exceptions under rules of evidence







(Hostile witnesses and witnesses identified w/ opposing party







(Judge has to determine that







(Witness is adverse party - that is self-announcing






·Other exceptions:







(Background and preliminary matter







(Laying predicate for exhibit







(Uncontroverted matter





ii.  What is a leading question:






·Suggests answer to witness







(Didn't you, weren't you, etc.







(Lawyer supplies testimony, witness only confirms it






·Non-leading







(5W's and how - tough to suggest the answer that way





iii.  Problem w/ non-leading questions






·Vague - problem getting answer from witness




f.  Importance:





i.  Have to know how to ask non-leading questions when have BOP





ii.  Also important in determining credibility - vest witness w/ credibility




g.  Problems and Purpose of DX





i.  Problems






·Boring






·Unbelievable






·Incomplete - leave out critical parts only that witness can supply





ii.  Purpose






·Legal Requirements - be sure to get to jury






·Credibility - jury then needs to believe it






·Interest and persuasion - keep jury awake





iii.  ReDX






·Planned







(Still no leading allowed, but can get away w/ more - guard down and everyone used to from CX






·Clear Up







(Make sure self and witness prepared for







(Don't mess up anymore; plus, it's negative







(Go back to positive points






·When to avoid







(when CX hasn't hurt, but could have - risk in conducting reDX b/c gives another chance for reCX




h.  Preparation





i.  Specific Plan for each direct






·Approach 







(Beginning








-ease tensions and humanize witness for jury







(Content








-Get important part out early, right after humanize








-Then back up and fill in details and add to credibility








-Transitions to let witness and jury know where going - it's objectionable, but no one will b/c everyone appreciates it







(End strongly








-More important than beginning strongly








-Good answer for end








-And, do something to prevent CX from getting off to running start, b/c will often begin right where left off






·Questions







(OL v. write out - OL better, but definitely don't read







(Write the answer first - to avoid vagueness - communicate w/ witness and jury; will help formulate question that will get answer w/o being leading





ii.  Witness Preparation






·General:  lawyers don't like to do; plus sort of loses spontaneity - excuses; need to do self, to - so witness comfortable w/ and you're prepared for






·Prepare the witness to tell the story in his/her words







(Don't want to sound lawyerly or perjured






·Key matters - let witness know






·Tell witness not to be tentative







(will hedge b/c of fear of CX







(destroys direct, no matter how performed in advance






·Prepare for CX







(Terrifying







(So, practice - have someone else do mock CX, though - need to remain friendly self






·Prepare to introduce exhibits - make sure witness ready






·Dress and demeanor - may not be obvious to witness; do in courtroom setting






·Logistics






·Remind the witness to tell the truth:  relief to witness, plus they're not always sure that's what you want




i.  Ideal DX





i.  Short and simple





ii.  Non-leading question - open-ended allows lawyer to do talking, demonstrate credibility





iii.  Interesting, believable, convincing, and complete




j.  Things to Avoid





i.  Words and phrases - no jargon





ii.  Lawyer-like questions - jargon





iii.  Habits - watch all those nervous habits



2.  Ratliff - CX




a.  10 Commandments - from Irving Younger





i.  Be Brief





ii.  Short questions, plain words





iii.  Nothing but leading questions





iv.  Never ask a question to which you don't already know the answer






·Exceptions:







(Answer doesn't matter - rhetorical, argumentative to emphasize







(Can impeach







(Attack answer w/ contrary other testimony







(Answer is inherently implausible







(Even some where may get dangerous answer





v.  Listen to the answer





vi.  Don't quarrel w/ the witness






·Baby steps instead of killer question, which invites arguments and long answers





vii.  Never permit the witness to explain






·Defer it maybe






·Easy to look tricky o/w





viii.  Don't give the witness an opportunity to repeat his story






·Some exceptions






·If won't answer w/ yes or no:







(Which question of mine were you just answering







(And now, will you answer the question I asked - my question was







(So your answer is yes







(Maybe judge's help; K, too





ix.  Avoid one question too many






·Hard to tell when






·once get good answer, leave it alone - don't wave it around






·Drive home by:







(Silence







(Incorporate answer into another question







(Have court reporter mark - then Q&A and use in notes







(Work admission into appropriate questions for other witnesses





x.  Save the ultimate point for summation:






·Save something






·Risky to hold much back - need to bring jury along, tie to theory of case




b.  The 10 Suggestions:





i.  Don't put on an act





ii.  Remember, the jury usually identifies w/ the witness and not the lawyer





iii.  But you cannot let the witness run over you





iv.  Take advantage of the rocker effect






·Short questions, yes answers - work to question hope for yes on - inertia





v.  Leading backward sometimes works with a dishonest witness





vi.  Emphasize a point by asking about things that did not happen





vii.  Don't interrupt to cut off answers you don't like





viii.  Calibrate the CX to the witness (also re impeachment





ix.  Plan CX carefully, basing on theory of case






·Theory of the case - critical






·Planning the sequence of cross






·Piggy-backing or hitchhiking - parts of own proof - do first before get hostile






·Begin and end w/ zinger - has to give it to you






·Begin the cross w/ last part of direct, then work back through






·Whether by chronology or subject matter






·And:  I don't knows from depo; coaching questions during recess, etc.; see where witness is trapped, where avenues of escape are





x.  You may decide not to CX at all:






·If hasn't hurt you, but usually some point to be made






·w/ experts - no first-hand knowledge of anything, conclusion only as good as information given






·whether can recall as adverse witness (careful - could get stuck w/ non-leading)






·Apparent CX






·No questions




c.  Preparing for Cx in depo process:





i.  Tie down, esp. w/ experts





ii.  Summarize frequently - simplify





iii.  ID exhibits





iv.  Don't let equivocate





v.  Careful if will testify by deposition - esp. w/ experts - protective orders





vi.  Don't give away all CX in depo





vii.  Don't be afraid of bad answers then unless won't be at trial - want them there





viii.  Fishing safest at deposition





ix.  Always exceptions to rules



3.  Hazel - 11th Commandment




a.  Ask a lot of picky fact questions




b.  Taking baby steps




c.  Simple fact questions, short, too




d.  AOT broad conclusory question




e.  Will accomplish:





i.  Encourage short answers





ii.  Don't invite explanations






·Limited to plain facts






·Non-conclusory






·Not modified or exaggerated facts - those invite explanation or hedging; interrupts flow and control





iii.  Have a build-up effect





iv.  Lets the jury reach the conclusion - also avoids one question too many




f.  Assumes other ten have been followed

III.  SKILLS SESSION #4 - IMPEACHMENT

A.  Cases:



1.  Aguilera v. Reynolds Well Service (S.A. 1950)



·Packet Question:




a.  What is a "bill of exceptions"?




b.  What if you are cross-examining a witness as in Aguilera, and there is a motion in limine prohibiting mentioning of insurance?  What must you do, if anything, to be able to question the witness about bias or prejudice as existed in Aguilera?



·SK Summary:




a.  Auto accident; insurance agent testified; trial judge prohibited opposing counsel from getting into insurance on CX b/c would inject insurance issues into trial




b.  Ct. Apps. reverses, citing the American Rule:





i.  ALR:  "The rule denying the right to show that defendant in a negligence case carries liability insurance is not intended to override the equally positive and salutary principle that a party has the right to CX the witness produced by his adversary, touching every relation tending to show interest or bias, if the insurance company chooses to come before the jury, and place its own witnesses upon the stand, the plaintiff should be permitted to ask them if they are not there for the insurance company, which has produced them, or connected with it, for the case cannot honestly be placed before the jury w/o disclosure of the relation which such witnesses sustain to that company; in other words, an insurance company, in defending in the name of the record defendant, a personal-injury action, does not have the unqualified right to have that fact concealed because of the possible prejudice that may exist in the minds of the jurors against such companies.  Accordingly, the rule is well established that facts tending to show interest, bias or motive on the part of a witness may be elicited on CX, although such examination may necessarily disclose that the defendant in a personal-injury action is protected by insurance; for many facts wholly immaterial, and even positively prejudicial, on the main issues of a case, may be material as touching the credibility of a witness."





ii.  AmJur:  "To show bias or prejudice of a witness, it may be shown that he is employed by a party to the action, or by an insurance company for whose benefit the action is brought or which insured the defendant.:





iii.  AmJur:  "A CX to show bias is not rendered improper b/c it may show the interest of any insurance company in the case."




c.  "We are unwilling to hold that an agent of an insurance company which is a real party at interest may take the stand as an apparently disinterested witness, give testimony damaging to the opposing party, and then be exempt from cross-examination designed to show his connection with the company."



·In Class:




a.  Bill of Exceptions





i.  No rule on - all rules there in Rules App. Pro, not Civ Pro - R App. Pro 52





ii.  R 103 Civil Evidence





iii.  Re Offer of Proof





iv.  Appellate - call informal BOE - get into record for appellate court, what trial court wouldn't let in




b.  Bias or Prejudice





i.  One of great exceptions to inadmissibility of liability insurance





ii.  Friend of _, sold policy, agent of insurance co.





iii.  ( wanted to bring up - appellate court said so





iv.  What if can't b/c MIL - then approach bench - that's what the MIL order says





v.  If judge won't let - then do BOE or OOP



2.  Barrios v. Davis (Houston 1967)



·Packet Question:




a.  How did the absence of a full statement of facts hurt appellant in Barrios?



·SK Summary




a.  PI and station wagon damages




b.  Claimed error re allowing counsel to interrogate Dr. re # cases testified in, counties testified in, fees, amount collected from lawyers, that well known as doctor testifying for injured people




c.  No reversible error in allowing such Q&A




d.  "The law is well settled that on CX a witness may be questioned as to facts or acts tending to show bias, interest, or prejudice, and that questions relative to interest, bias or prejudice are never collateral or immaterial, and further than in the use of CX to show interest or bias or prejudice the greatest latitude is allowed, the scope in any particular instance being a matter largely w/in the discretion of the trial court."




e. "Furthermore, since the case is before us w/o a complete SOF, it is impossible for this Court to say that the error of the court, if such there was, was calculated to cause and probably did cause the rendition of an improper verdict or judgment."



·In Class:




a.  No error - no full SOF





i.  Say need full SOF to tell what happened; don't have one - kind of excuse





ii.  Something bad in





iii.  Let _se lawyer go into - b/c bias or prejudice





iv.  Dr. threatened to kill



3.  Carrick v. Hedrick (Amarillo 1961)



·Packet Question:




a.  How could appellant's attorney have easily avoided the problem faced on appeal in Carrick?



·SK Summary




a.  PI - collision




b.  Re evidence of ( pleading guilty re negligent collision and paying fine





i.  "It is well settled that under such circumstances this evidence of her plea of guilty was admissible as an admission."





ii.  Plus, certified copy of docket and minutes of conviction of traffic violation were public records and therefore admissible.




c.  Re reading in Q&A from depo:





i.  ( tried to read in for impeachment - objections against all were sustained as repetitious





ii.  Deponent had been extensively examined and CX'd 





iii.  No effort to recall to witness stand to confront





iv.  No proper predicated





v.  "It is well settled that in attempting to impeach a witness by showing he made prior contradictory statements, a foundation must first be laid by questioning the witness concerning the statements, and he must be given an opportunity to make such explanations concerning the alleged contradictory character of such statements in his testimony as he might desire."



·In Class:




a.  How avoid problem on appeal?





i.  Could get depo read to jury





ii.  Why can't ordinarily use previous statement - HS





iii.  Why use to impeach, attack credibility if different? - for impeachment only - not substantive evidence





iv.  In TX, depo not HS - can be read in evidence - even if witness in courtroom





v.  ( lawyer mistake - "read to impeach" - b/c to do that, have to follow certain rules; just reading it OK





vi.  Impeachment lets HS in for purpose





vii.  If it's not HS, it's evidence





viii.  vi. and vii. are different



4.  Cirilo v. Cook Paint & Varnish Co. (Houston [1st] 1972)



·Packet Question:




a.  A witness is on the stand and you are about to impeach him with a prior inconsistent statement.  Assume the witness testified to "X."  you have already done the S part of the impeachment procedure as well as either the O or the CO step.  You now ask the following question:





i.  Did you not in fact state "No X" in the earlier statement?





ii.  Which of the following answers from the witness will prohibit you from impeaching by reading from the statement:






(a.  yes.






(b.  Probably.






(c.  I think so.






(d.  I'm not sure.






(e.  I can't remember.






(f.  No.




b.  What is the difference between admitting "authorship of the writing" and admitting having stated "pertinent excerpts?"  See Cirilo.




c.  Is it proper to introduce the prior inconsistent statement as an exhibit?



·SK Summary:




a.  PI - fall from aluminum ladder




b.  Witness contradicted self as to what he saw at accident




c.  "The general theory of impeachment by proof of a prior inconsistent statement by the same witness is to show that he has a capacity for making errors.





i.  Infer others from one.





ii.  One must be erroneous.




d.  "Where the witness denies making the prior contradictory statement all the courts hold that the adverse party may prove that he did make such a statement.





i.  If doesn't remember or isn't sure made the statement, predicate complete and impeachment can proceed.





ii.  but if unqualifiedly admits making statement, then further proof (under TX courts) by other party excluded.




e.  Prerequisite of right to intro. independent impeaching testimony that the witness should have denied or refused to admit unqualifiedly the existence of the impeaching matter - have to ask about it while on the stand





i.  To obviate need for independent evidence in case witness admits it





ii.  Give witness opportunity to explain, if can, the matter to his discredit




f.  If witness admits on CX the former statement, no more evidence of it is admissible, even if in a writing





i.  CX already done full impeaching value





ii.  Any more would be to overemphasize as discrediting





iii.  Unduly prolong trial





iv.  Once he admits it, it's an admitted fact, no longer issue




g.  But CX re discrediting matter not terminated immediately when witness admits authorship of writing referred to by counsel - can use to quote pertinent excerpts and question witness about statements as contrasted w/ testimony





i.  But if witness admits contradictory statement and proffered satisfactory reason for making it, question trying to get to admit lying no allowed - jury determines whether contradiction discredits




h.  (s were entitled to show that prior written statement was inconsistent




i.  Narrow question:  whether trial judge abused discretion in refusing to admit statement in evidence after testimony twice re contents; H:  since evidentiary substance of statement had been revealed by oral testimony of witness, trial court didn't err by excluding



·In Class:




a.  What answer does witness have to give to stop you, prevent from continuing/





i.  Only "yes" will




b.  R 613(a) - "unequivocally admits"




c.  If not, can proceed



5.  French v. Brodsky (Houston [1st] 1975)



·Packet Question:




a.  Why was the subject of impeachment concerning Dr. Ross not collateral?  See French.



·SK Summary:




a.  Med mal action re disc operations




b.  Complaints re CX/impeachment of expert witness




c.  Can't impeach re collateral matters; can offer evidence tending to rebut credibility of Dr. as expert




d.  To determine what matters are collateral, test is whether would be relevant for purposes other than contradiction





i.  Testimony of physician witness may be rebutted by evidence re lack of qualification as expert on subject





ii.  Testimony re professional reputations of physician in malpractice action generally been held inadmissible.





iii.  Evidence re unnecessary operations or acts questioned by peers generally inadmissible





iv.  May however contradict witness on collateral matter if matter, while not relevant itself, directly relevant to subject of testimony.




e.  Questions re whether could perform at hospital not inappropriate:





i.  He implied he was, though staff privileges had been revoked





ii.  Tended to go to claim re expertise





iii.  He indicated he could perform surgery and denied privileges removed





iv.  Therefore, raised rebuttable issue directly relevant to his professional qualifications





v.  Evidence re that not improper





vi.  If he had answered that he couldn't perform surgery, would have been the end of it




f.  Trial court has lot of discretion - here, witness wasn't candid or direct - no abuse




g.  Other records and documents properly authenticated and not prohibited




h.  No abuse of discretion by trial court in discharging witness before CX done and in criticizing lawyer in front of jury:





i.  Generally not good things





ii.  But reasons for here (to move along; lawyer abusing latitude; lawyer inviting remarks; CX too long;




i.  No reversible error; no abuse of discretion



·In Class:




a.  ('s expert Dr.




b.  Used to be hard to get Dr. to testify for ( (and in med mal impossible)




c.  Privileges taken away - unnecessary operations




d.  Collected depos and stories re Dr. - hit him with it



6.  Hoffman v. State (Tex. Crim. App. 1974)



·Packet Question:




a.  In Hoffman and Hudson there is an important point not discussed, i.e., how the impeached matter (whether collateral or not) originally arose.  How did the matters arise and should that make a difference?



·SK Summary:




a.  Oral sodomy conviction of park ranger





i.  Other complaints had been made against him





ii.  He denied it




b.  "Evidence of specific acts of misconduct of the accused or witness is not generally admissible for impeachment purposes.  An exception applies, however, when a witness makes a blanket statement concerning his conduct, such as never having been charged or convicted of any offense, or never having been 'in trouble.'"




c.  _ opened door by denying ever having been in trouble





i.  No error





ii.  But matter originally arose by counsel asking direct questions re it - looks like




d.  Failure of court to instruct jury to consider only for impeachment purposes - any error waived b/c no special instruction or objection



·In Class:




a.  Did the witness on the stand open the door so can impeach with it?




b.  Note:  no one raises whether witness on DX (own lawyer)




c.  Clearly opens the door if then




d.  Open door on CX?




e.  Kick the door open - knew it - worm around - get witness to deny so can impeach




f.  Civil cases not so inclined to allow




g.  One argument that your side didn't open door



7.  Hudson v. Hightower (Austin 1965)



·Packet Question:




a.  In Hoffman and Hudson there is an important point not discussed, i.e., how the impeached matter (whether collateral or not) originally arose.  How did the matters arise and should that make a difference?



·SK Summary:




a.  Auto accident - body and vehicle damage




b.  Testimony re how guy drove through intersection





i.  He said always slowed down





ii.  Another witness said always went through real fast




c.  Two errors complained:





i.  Allowing testimony re how drove through in past





ii.  Instruction re only for impeachment




d.  Reversible error:  inadmissible of _'s testimony as to how he drove in past, despite lack of objection; so was impeachment for any purpose




e.  McCormick:  where a witness asserts a particular fact to be true, other witnesses may be called who deny the truth of the fact testified to by the first witness and state that opposite is true if such contradictory testimony is relevant.





i.  One important limitation on rule allowing contradiction by other witnesses:  can't be on collateral or immaterial matter






(Policy






(Inconvenience; time; confusion; unfair to expect witness to be ready to meet any error though totally outside of litigation





ii.  Rule re no collateral matters no clear:  what is/isn't collateral?





iii.  "Could the fact,a s to which error is predicated; have been shown in evidence for any purpose independently of the contradiction?"




f.  Thus, his testimony re intersection and contradicting testimony both inadmissible - reverse and remand



·In Class:




a.  Did the witness on the stand open the door so can impeach with it?




b.  Note:  no one raises whether witness on DX (own lawyer)




c.  Clearly opens the door if then




d.  Open door on CX?




e.  Kick the door open - knew it - worm around - get witness to deny so can impeach




f.  Civil cases not so inclined to allow




g.  One argument that your side didn't open door



8.  Spring Branch v. Wright (Houston 1966)



·Packet Question:




a.  What does it mean to say that impeachment is not to be used as substantive evidence?



·SK Summary:




a.  PI when lady fell in bank




b.  Testimony re maid and no previous injury to knee




c.  "Prior inconsistent statements, whether contained in depositions or pleadings, are admissible in evidence to impeach a witness.  The statements must be inconsistent in fact and directed to the same occasion.  If the inconsistent statements are contained in pleadings, it must be shown that they were made with the knowledge, authority, or acquiescence of the party.  The party to be impeached must deny having made the prior statement or testify that he did not remember making it.  IN impeaching a witness by his prior statements resort may not be had to statements about immaterial and collateral matters."




d.  "It is well settled that such prior inconsistent statements cannot be used as substantive evidence of the truth of the facts stated."





i.  Re maid:  not inconsistent b/c different times





ii.  Re leg injury:  inconsistent b/w allegations of petition and testimony at trial - error to exclude petition, but not reversible ("not amount to such a denial of the rights of the appellant as was reasonably calculated and probably did cause the rendition of an improper judgment in the case."


B.  Class Notes



1.  General




a.  Impeachment risky - jury left going, "huh?"




b.  Witness come out looking better




c.  It's the heart of negative CX:





i.  Attack credibility of witness





ii.  Show inconsistencies - which time believe?





iii.  What impeachment designed for




d.  Often done poorly



2.  Rule 613:




a.  All kinds of ways to impeach





i.  Prior inconsistent statements, though most popular, is only one and it's frequently bungled





ii.  Evidence of conviction, bias, etc.





iii.  Can't use lie detector - one way or the other





iv.  Reputation for truth and veracity - lie detector deal with that (can't do specific instances)




b.  R 613 requirements for impeaching w/ prior inconsistent statement - mostly (a) - 3 things:





i.  Contents of statements





ii.  Time, place, and person





iii.  Opportunity to deny or explain




c.  Don't have to show in advance if authenticated that it's witness's statement; make sure it's inconsistent



3.  SOLD




a.  Avoid traditional technique (Mauet p. 242)





i.  ReBUC






·Recommit






·Build Up






·Contrast





ii.  problem - don't want to repeat what think is false, want to get to truth





iii.  Plus, it tips witness off




b.  SOLD - no recommittal, and in accordance w/ R613





i.  S - Sell prior inconsistent statement as being more likely truth






·Will weasel if give chance once pinned down






·Do 3 reqs. as part of sales pitch






·Sell the old statement





ii.  O - Opportunity - forget if witness caves





iii.  L - Last Chance to tell truth (stop again if cave)





iv.  D - Destroy






·Tell witness re inconsistent statements






·Don't every give opportunity to explain - let the other lawyer take care of that






·Already told contents; then destroy; got statement






·Ask if read correctly - make sure you do; stand by lawyer and do it over shoulder; show to jury - no one will know what to do; 




c.  Deal re investigations - initial obvious answers - better than signature




d.  Chance to deny authenticity




e.  Show statement (not required) to show authenticity


C.  Hazel - Impeachment



1.  What is it?




a.  Essence of negative CX




b.  Shows capacity to make error:  fact of error and reason for (liar)




c.  Attacking credibility




d.  Premise - witness has hurt you on something, don't want jury to believe




e.  Opposite - witness hasn't hurt - don't attack credibility



2.  Whom can you impeach?




a.  Used to be only witnesses for other side




b.  Now can do anyone - even own witnesses




c.  Actually more rehabilitation - in guise of impeaching own witness




d.  Preemptive impeachment



3.  What can be done to impeach?




a.  Bias:





i.  Easy where clear factual basis for it





ii.  Many in trouble b/c try to stretch it too far - invites fuzzy answer





iii.  Watch for final leap - make it on argument - can screw up easily




b.  Financial Interest - careful re expert




c.  Reputation/Opinion for Truthfulness - on reputation or opinion; no specific instances




d.  Criminal Convictions - only kind of specific instance




e.  Prior Inconsistent Statements





i.  Most popular





ii.  Often done ineffectively





iii.  Specific rule for this





iv.  Normal impeachment is an exception to HS, but statement still HS unless qualifies under some nonHS rule





v.  Prior inconsistent statement - not impeachment, but to rebut charges; cant be used to counter impeachment w/ prior inconsistent statement - not HS





vi.  Polygraph - generally forbidden



4.  Impeaching w/ prior inconsistent statement




a.  Type of statement





i.  Has to be inconsistent





ii.  Can't be purely collateral





iii.  Written or oral, signed or not, sworn or not





iv.  Must be authenticated - if not by witness, must allow witness to explain or deny it





v.  Depos generally self-authenticating




b.  Preliminary Decision





i.  First, do you really need or want to impeach





ii.  Second, what is the importance of the prior statement






·If evidence you need, one approach






·If merely inconsistent and solely to attack credibility of witness, other approaches




c.  Steps in Impeaching - SOLD





i.  General:  






·Sell on fact not true, one thing or all testimony






·Frequently trying to sell truth of entire testimony






·SOLD meaning:







(S - Sales pitch to the jury







(O - Opportunity for witness to tell truth to jury







(L - Last Chance for witness to tell truth








-"This step is sometimes called confronting the witness.  That term is somewhat inappropriate, b/c it implies that you are confronting the witness with the piece of paper that contains the statement, i.e., showing it to him, rather than confronting him with the contents of the statement, i.e., asking him if he didn't say it.







(D - Destroy witness and the jury is sold








-flair; different methods - witness or yourself






·This is different from most ideas:  premise that what witness said before was beneficial, now saying something different - wanting jury to believe prior statement






·Mauet - Recommit, Build up, and Contrast (ReBUC)







(Recommit bad b/c that's what want to avoid - don't repeat to jury







(Won't really avoid arousing suspicion of witness, either







(Will hear it three times


D.  Laura Prather - "Rehabilitation"



1.  General




a.  May be need to rehabilitate credibility and character of witness




b.  Can also roughly accomplish through MILs, VD, DX, and prepping for CX



2.  Attorney is aware of immaterial but damaging information in advance




a.  Then to prevent impeachment on CX...




b.  Do MIL



3.  Attorney is aware of crucial and damaging information in advance




a.  Confront it head on if sure going to get out and it's crucial - jury will like you better; VD, maybe opening statement; on DX; have witness be honest



4.  Attorney is aware of unimportant matters which opposing side may or may not mention




a.  If not crucial to case and not sure will come out at trial, only introduce if critical to understanding; maybe better to say nothing if potentially damaging info is trivial to suit



b.  Have witness prepared for; reDX on it and explain




c.  Don't give more attention to than it's worth - trivialize it



5.  Attorney first learns of information during opposing counsel's CX




a.  Try to take sting out of it - too late for everything else




b.  Circumstances; emphasize under oath but not before, maybe - determine the truth and explain the mistake




c.  Show witness's capabilities - ordinary things he does, etc.




d.  Give only estimates - not specifics re times and distances



6.  General advice




a.  Have tell truth and be ready to explain




b.  Take initiative at intro bad info if necessary, or trivialize




c.  Maybe take recess




d.  Let witness explain




e.  Mistakes OK to jury - deceptions aren't

IV.  SKILLS SESSION #5 - EXPERTS:

A.  Cases:



1.  Brown v. Masco Corp. (Beaumont 1978)



·Packet Question:




a.  Be very careful about reading too much "into" or "out of" the Masco Corp. case regarding "continuing" or running objections and reliance upon a trial court's ruling on a motion in limine as an aid to preserving error for appeal.




b.  Why are courts going to be especially careful about allowing police officers to assert their opinions regarding the cause of accidents?




c.  Where would you now look to assert that a police officer is qualified as an accident reconstruction expert.  Note that both Clark and Masco are 1978 cases.



·SK Summary:




a.  Products liability case for PI following collision w/ boat trailer - design defects




b.  Cop investigated accident - concluded traffic law violated and testified to that




c.  MIL to exclude that testimony - court prohibited him from testifying to opinion on MIL til qualified as expert




d.  Continuing objection as depo read out of jury's presence




e.  Court finally overruled objection - exception noted




f.  Court found plaintiffs preserved objection - court and _ knew the objection, reasons for it




g.  "Where a party makes a proper objection to the introduction of a witness, and is overruled, he is entitled to assume that the judge will make the same ruling as to other offers of similar evidence, and he is not required to repeat the objection."




h.  If ticket had been given, that fact wouldn't be admissible unless plead guilty




i.  Cop's opinion as to cause of accident carries extra weight w/ jury




j.  "In Texas, accident analysts and reconstruction experts can be qualified if they are highly trained in the science of which they testify."




k.  "'As for regular police officers, sheriffs, mechanics, etc., it generally may be said that they lack such training and experience as would qualify them to make a scientific analysis from physical evidence, regardless of how many accident scenes one may have examined."




l.  Cop:  3 days of training on investigation; 20 accidents; degree in elementary education; not qualified to express opinion on ultimate issue




m.  Co. witness also unqualified



·In Class:




a.  Cop attempted to be qualified as expert




b.  Courts less likely to allow when 2 qualified witnesses - identical qualifications, etc. - less likely to let cop testify




c.  b/c most experts hired for $$




d.  Cop in official capacity in civil cases; uniform; undue weight to; axe to grind; can qualify as expert




e.  Courts less reluctant to allow




f.  Re accident reconstruction: 





i.  When not well recognized area of expertise or unique deal within one, tougher - go to R702 - qualify under that





ii.  Specialized knowledge - not scientific or technical





iii.  If beyond ken of jury, must assist jury





iv.  Qualify by knowledge, skills, experience,e training, or education





v.  Junk science tougher



2.  Clark v. Cotten (Beaumont 1978)



·Packet Question:




a.  Why are courts going to be especially careful about allowing police officers to assert their opinions regarding the cause of accidents?




b.  Where would you now look to assert that a police officer is qualified as an accident reconstruction expert.  Note that both Clark and Masco are 1978 cases.



·SK Summary:




a.  PI - car wreck




b.  Trial court excluded evidence from state trooper re driving too fast




c.  "In Texas, accident analysts and reconstruction experts can be qualified if they are highly trained in the science of which they testify.  'As for regular police officers, sheriffs, mechanics, etc., it generally may be said that they lack such training and experience as would qualify them to make a scientific analysis from physical evidence, regardless of how many accident scenes one may have examined.




d.  8-1/2 years at DPS; 17 weeks training; 350 accident investigations




e.  Not qualified to testify



·In Class:




a.  Cop attempted to be qualified as expert




b.  Courts less likely to allow when 2 qualified witnesses - identical qualifications, etc. - less likely to let cop testify




c.  b/c most experts hired for $$




d.  Cop in official capacity in civil cases; uniform; undue weight to; axe to grind; can qualify as expert




e.  Courts less reluctant to allow




f.  Re accident reconstruction: 





i.  When not well recognized area of expertise or unique deal within one, tougher - go to R702 - qualify under that





ii.  Specialized knowledge - not scientific or technical





iii.  If beyond ken of jury, must assist jury





iv.  Qualify by knowledge, skills, experience,e training, or education





v.  Junk science tougher



3.  Coastal Coaches v. Ball (Beaumont 1950)



·Packet Question:




a.  If you were the proponent of the "book" testimony in Ball today, where would you turn to convince the court to allow it?



·SK Summary:




a.  PI from gas inhalation on bus




b.  Testimony of ( supported the findings of doctors who believed he'd been gassed, though he only learned that from other people; plus bus driver testimony




c.  Expert medical witness 





i.  Testify re recognized medical books





ii.  Parts read to - he confirmed, said they were correct, etc.




d.  No error since lots of expert testimony by two doctors and parts of book not in conflict w/ that





i.  Quotes didn't concern any disputed issue - no effect on outcome





ii.  Of course much of their knowledge comes from scientific books and treatises





iii.  Opinions must be somewhat founded in such books; may be read in evidence from standard scientific works recognized by profession to support opinions




e.  No error; if so, harmless



·In Class:




a.  Harmless Error - no one hurt by




b.  Now perfectly proper under R803(13/18?) - learned treatises - CX - can get admission




c.  Now open field with books




d.  Careful, though, if not authoritative



4.  MOPAC v. Willingham (Waco 1961)



·Packet Question:




a.  If you were plaintiff's lawyer in Willingham today, where would you turn to get the trial court to allow the testimony complained about in that case?  What added testimony would you want from your experts?



·SK Summary:




a.  RR engineer w/ PI when thrown against cab in accident




b.  "The rule is that a medical expert may have an opinion on his own observation of the facts, on an assumed state of facts which the evidence tends to establish, on competent evidence in the case, or partly on facts within his own knowledge and partly on facts shown by the testimony of others."




c.  Dr. examined 5x; X-rays and EKG (?) done by other doctors, at that one's request, but were in evidence or testified about by _'s doctors; based opinion as to cause on own examinations and treatment of (



d.  All that testimony OK - no error



·In Class:




a.  Using X-Rays - didn't do, test selves, etc.




b.  Drs. have to do that - impossible o/w




c.  What relied on in arriving at opinion



5.  Birchfield v. Texarkana Memorial Hospital (Tex. 1988)



·Packet Question:  




a.  Can an accident reconstruction expert testify that certain "acts or omission" of a party were a "proximate cause" of the event?  Is there anything special that the expert must be "fed" by the attorney?



·SK Summary:




a.  Premature baby - blind b/c of oxygen problems




b.  Expert testified on DX that hospital's conduct was negligent, grossly negligent; and heedless and reckless conduct and that certain acts were PC of blindness




c.  "Contrary to the holding of the court of appeals, such testimony is admissible.  Fairness and efficiency dictate that an expert may state an opinion on a mixed question of law and fact as long as the opinion is confined to the relevant issues and is based on proper legal concepts."




d.  "Ordinarily an expert witness should not be permitted to recount a HS conversation w/ a third person, even if that conversation forms part of the basis of his opinion.  [Here, Dr.] was invited to err by _'s counsel telling him to 'go right ahead' and explain an apparent inconsistency in his testimony.  His explanation was based upon a conversation w/ another Dr.  Also, Dr. was permitted to testify as to a telephone conversation w/ another doctor concerning transfer facilities at hospital.  The testimony was inadmissible but it was cumulative of other similar evidence and therefore harmless."




e.  Reverse and render judgment for (s



·In Class:




a.  Overall:





i.  TX S.Ct. re expert reliance on what





ii.  (Talk to wife, kid, etc.)





iii.  Birchfield, Hatfield, Decker (and Beavers?) - yes, jury can know





iv.  What brought in to testify to, etc.





v. Goode stuff





vi.  Back door fashion, etc.




b.  Re hypo:  all hypothetical question is is question to expert - basis not all through personal knowledge





i.  Eg, Drs. rely on victim's statements





ii.  Assume, da, da, da, da






·Chance to argue






·Say, expert bought it, why not you






·Do you have an opinion





iii.  Can't use hypo unless facts in evidence (what if not yet - out of order, sorry, will be)




c.  Birchfield primarily for:





i.  Time when expert to testify as to ultimate issue (what jury must decide) - couldn't do that before





ii.  Now, can:  ultimate question - even med mal, which couldn't do before





iii.  1 requirement:  experts can't be assumed to have proper legal concept





iv.  Have to feed the concept to them - court will define X as such and such; read to expert; do you then agree?



6.  Beavers v. Northrop Aircraft Services, Inc. (Amarillo 1991)



·Packet Question:




a.  An expert is on the stand who has relied on some otherwise admissible matter (X) as a partial basis for her opinions.  She testified properly regarding this.  She is now asked:





Q:

"What was stated in 'X' upon which you relied?"





Op:
Objection:  "This is HS and while the expert may rely upon it, she cannot put that HS in evidence before the jury."




You are the judge.  Your ruling?



·SK Summary:




a.  Helicopter crash - allege negligent maintenance




b.  Complaint re admission of untrustworthy portions of army report




c.  TRE 803(8):  HSE for public records and reports, unless sources of information or other circumstances indicate lack of trustworthiness




d.  Failure to get ruling at MIL not waiver - a proper objec. made at the time the evidence is offered sufficient to preserve - MIL not a necessary predicate for complaint - thus, no waiver if proper objection made when tendered




e.  No waiver b/c of failure to timely object - witness testified to (no objection) - only when offered report was there an objection - that's OK - different question re reliance and offering contents




f.  "The testimony of an expert may be admissible while at the same time the facts or date underlying that testimony may be inadmissible.  [A]n expert may disclose the facts or data underlying his opinion.  However, the use of the permissible word "may" does not indicated an absolute right of the expert to disclose all of the facts and underlying data under all circumstances.  The better judicial position is not to allow the affirmative admission of o/w inadmissible matters merely b/c such matters happen to be underlying data upon which an expert relies.  That being so, the challenged portions were not automatically admissible b/c of Dr.'s testimony, and appellant's objection at the time they were actually tendered in evidence was sufficient to preserve the question as to their admissibility unless o/w waived."



·In Class:




a.  Overall:





i.  TX S.Ct. re expert reliance on what





ii.  (Talk to wife, kid, etc.)





iii.  Birchfield, Hatfield, Decker (and Beavers?) - yes, jury can know





iv.  What brought in to testify to, etc.





v. Goode stuff





vi.  Back door fashion, etc.



7.  Decker v. Hatfield (Eastland 1990)



·Packet Question:

  


a.  An expert is on the stand who has relied on some otherwise admissible matter (X) as a partial basis for her opinions.  She testified properly regarding this.  She is now asked:





Q:

"What was stated in 'X' upon which you relied?"





Op:
Objection:  "This is HS and while the expert may rely upon it, she cannot put that HS in evidence before the jury."




You are the judge.  Your ruling?



·SK Summary:




a.  I:  whether trial court erred by letting expert tell jury that child told him during interviews he wanted to live w/ mother




b.  "Ordinarily an expert witness should not be permitted to recount a HS conversation w/ a third person, even if that conversation forms part of the basis of his opinion. . . .   The design of these rules was to allow experts to testify in a way consistent w/ the manner in which they conduct their professional activities.  If an expert has relied upon HS in forming an opinion, and the HS is of a type reasonably relied upon by such experts, the jury should ordinarily be permitted to hear it.  Exclusion is proper only when the court finds that the danger that the jury will improperly use the HS outweighs its probative value for explanatory purposes."




c.  TRCivE 703:  "The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or reviewed by the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or date need not be admissible in evidence."




d.  TRCivE 705:  "The expert may testify in terms of opinion or inference and give his reasons therefore w/o prior disclosure of the underlying facts or data, unless the court requires o/w.  The expert may in any event disclose on direct examination, or be required to disclose on CX the underlying facts or data."




e.  No error in overruling objection that testimony was HS - expert allowed to explain basis of opinions under TRCivE 705.




f.  Also, though:





i.  A'ant didn't try to exclude under TRCivE 403 (re relevance and unfair prej.)





ii.  Court has discretion under 403 to exclude relevant evidence of probative value is substantially outweighed by the danger of unfair prej.





iii.  Trial court didn't abuse discretion in overruling objection





iv.  Under 403, trial court has discretion in excluding admissible evidence for variety of reasons





v.  A'ant also didn't seek limiting instruction under TRCivE 105(a) 





vi.  Therefore, affirmed



·In Class:




a.  Overall:





i.  TX S.Ct. re expert reliance on what





ii.  (Talk to wife, kid, etc.)





iii.  Birchfield, Hatfield, Decker (and Beavers?) - yes, jury can know





iv.  What brought in to testify to, etc.





v. Goode stuff





vi.  Back door fashion, etc.


B.  Class Notes



1.  TX S.Ct. case - Dupont v. Robinson (TX equivalent of Daubert case re expert testimony)




a.  In effect following U.S. S.Ct.




b.  R702 - designed for junk science - re scientific expert testimony - greatly restricted




c.  Testimony has to be relevant and scientifically reliable




d.  Held testimony not scientifically reliable - PhD horticulture, agronomy, etc.




e.  Re fungicide contamination




f.  Tough findings by trial judge - lack scientific methods, procedures, etc.




g.  Still up on rehearing though



2.  Careful re:




a.  Continuing or running objection (when lose objection)





i.  Criminal - clearly permissible





ii.  Civil - OK, but dangerous






·Do to preserve appeal






·Don't want to waive - "that question" - when changes, problem






·e.g., with new witness






·No clear allowance of that but probably are




b.  How MIL might help to preserve error



3.  More




a.  Experts can also give lay opinions - "use to be shorthand renditions" - opinion





i.  Eg, drunk





ii.  If lay opinion important for jury - get all those facts out, not just opinion





iii.  Can get out and let the jury decide (eg, facts indicating drunk - jury will conclude it)





iv.  Expert can testify re more high-filuting opinions




b.  Video - DX of expert





i.  Re stipulation of expert qualifications 






·Do to get away from jury - judge decides qualifications, jury decides whether believe






·Qualifications credentials for credibility for jury, not qualification





ii.  If say, usually b/c think witness good, just stipulate it to get out of






·Don't have to accept stipulation






·Shouldn't let judge force down throat






·Try to make jury feel good re



4.  Re CX of Experts




a.  Don't do on guts




b.  Get expert/consultant





i.  Read about, etc.





ii.  Live person beneficial to prepare for DX and CX




c.  If got someone testifying a lot, Dr., what should I ask you?




d.  Get easy areas of attack from own expert




e.  All sorts of varieties of experts




f.  VD if think not qualified - danger, though, if turn out to be real qualified



5.  With Experts:




a.  Qualify (so can give opinion)




b.  Factual Basis:




c.  Opinion (traditional way of doing,..)




d.  Explanation (have expert explain to jury - teach to; TX - question re qualification of witness - Gibbins stuff in packet)




e.  Re waiting for proper time after ask if have opinion -jump in, or will say, yes, and it's so and so




f.  Not just applicable to experts, but good for experts





i.  Look for weakness on other side





ii.  Does the expert have weakness?






·Get consulting expert to ask re other expert






·Collection of depos






·Planning, work, and strategy




g.  Good experts will concede things - truth - obviously will cut both ways - credibility and corroboration - test on depo




h.  Paid $$?  They all are - yours, too - humility




i.  X testified - watch backfires




j.  VD





i.  Baby CX - small point





ii.  Let jury reach conclusion rather than giving it to them





iii.  Their knowledge of facts





iv.  Fed to by lawyer - know very little





v.  Experts disagree - others are competent


C.  Packet/Handouts



1.  "Obtaining Expert Opinions"




a.  Predicate for witness to be able to express expert opinion (over proper objection) in TRCivE 702 and 703





i.  Have some specialized knowledge which will assist the jury (trier of fact) to understand the evidence or to determine a fact in issue;





ii.  Be qualified by knowledge, skill, experience, or education; and





iii.  Have a proper basis for the facts or date upon which the opinion is based.




b.  Eliciting the Opinion





i.  May or May Not Disclose Underlying Factual Bases






·General







(TRCivE 705:  underlying facts or data may or may not be disclosed upon DX unless court requires







(On CX, they must be disclosed







(Most lawyers will have disclosed just b/c add credibility







(If disclosed, can be revealed either before or after eliciting the opinion - choice






·Traditional Method







(Elicits opinion immediately after establishing that the witness has an opinion; then proceeds to have witness explain






·Gibbins Method







(Interrupts and essentially asks for an explanation before eliciting the opinion itself.  It is designed to make the opinion credible before elicited and, hopefully, make the jury want to hear it.





ii.  Hypothetical Question






·Puts facts upon which opinion is based before the jury in the question itself






·Since these facts are not known personally by the witness, put in evidence before the jury






·Normally, are in evidence before the opinion is elicited, but at times judge may allow opinion to be obtained before all facts are in evidence






 ·If any fact witness asked to assume doesn't get in evidence, subject opinion to being stricken






·Lawyers like b/c allows to emphasize facts and make "mini-argument" to jury in the question itself






·Tell going to ask to assume facts, not w/in personal knowledge, but which are or will be in evidence before the jury; then list facts one by one, making clear, using proper emphasis since most are strong points; assuming true, do you have an opinion based on knowledge, expertise, education, experience, etc. based on reasonable probability in field; yes, then use Gibbins to get opinion


D.  Ratliff - Handling Experts



1.  General:




a.  Increasingly used




b.  Co-counsel and amicus curiae



2.  Finding and Preparing Experts




a.  Find the best





i.  One area have control in




c.  Go shopping for good expert - not a good conclusion





i.  Bad ethics and advocacy





ii.  No hired guns





iii.  Get preliminary responses





iv.  Objective look to experts





v.  Not look like bought




d.  The most effective experts are truly independent and have both academic (theoretical) and practical experience





i.  Jurors seem to like practical over academic credentials




e.  Finding experts - lots of ways; level not crucial - rapport w/ jury is




f.  Screening:  lots of factors to account for




g.  The expert's publications can cut both ways





i.  Using books for, etc.




h.  Preparation for DX





i.  Watch for confidence level





ii.  Good turns of phrases, etc.





iii.  Will be interrupting - you're the expert at trying lawsuits





iv.  Diction - enthusiasm and vigor





v.  Control flow of testimony




i.  Preparation for CX





i.  Not do self





ii.  Avoid one upmanship





iii.  Keep simple





iv.  Keep cool, confident, look at examiner; make concessions





v.  Demeanor 





vi.  Yes or not, etc.





vii.  Variables as affect conclusion



3.  The DX in trial




a.  Don't condescend to jury




b.  Use mock CX




c.  Use a little showmanship (props, visual aids, etc.)




d.  Listen carefully to witness




e.  Avoid live experiments w/ mechanical devices - backfire




f.  Let expert come down in front of jury to explain chart or exhibit - mark ups, etc.




g.  Go from simple to complex - academically




h.  Bring in the credentials when they really count, rather than boring at beginning




i.  Confine expert to area of expertise - admit don't know if don't - safer




j.  Use only one expert per subject




k.  Be sure to bring out on DX that expert is being paid and how much




l.  Be sure you can get what's in the deposition or report - same as before




m.  The expert can talk about evidence that no one else can




n.  Avoid premature conclusions and reports




o.  Avoid deposing adverse expert too early



4.  CX




a.  Should you take the adverse expert on VD?





i.  Depends - staying in area; shoddy qualifications; easy to qualify as expert - may waste time and overcertify him





ii.  Use the legs of the stool approach





iii.  Let adverse expert testify in areas outside his own





iv.  Get the expert to admit that there is room for a GF difference of opinion





v.  Review past testimony





vi.  Check out the resume


E.  Ratliff - "Trial Notebook"



1.  Checklist; size; trial bag; trial handbook



2.  Trial notebook tabs




a.  Control tab




b.  Elements of Proof Checklist




c.  MILs




d.  Motions - general




e.  VD/Argument




f.  Exhibits




g.  Witnesses




h  Authorities - Evidence




i.  Authorities - Charge




j.  Authorities - Misc.




k.  Charge/Trial pleadings




l.  Misc.



3.  Trial bag contents



4.  Big equipment and stuff

V.  SKILLS SESSION #6 - JURY ARGUMENT:

A.  Cases



1.  C.E. Duke's Wrecker Service, Inc. v. Oakley (Houston [1st Dist.] 1975)



·Packet Question:




a.  Would appellant's claim on appeal on Duke's Wrecker and Harrison had been any better had plaintiff's lawyer argued:  "If anything at all is paid in this case, it won't come out of defendant's pocket?"




b.  Did either appellant in those cases preserve error (there had been error)?



·SK Summary:




a.  PI from car wreck




b.  Claimed improper injection of insurance into case during jury argument:





i.  "Don't worry about the judgment, who will pay it, how it will be paid or whether it will ever be paid.  That is the judge's job.  All I say is don't'...don't be cheap w/ a human being.  Don't get to speculating about can it be paid.  Don't worry about it."





ii.  Motion for mistrial after jury argument and retirement





iii.  No objection during argument b/c would have unnecessarily emphasized




c.  The rule in Texas is clear that the injection of insurance into a case when the insurance company is not a named party is error.  [T]he plaintiff need not specifically mention insurance but error occurs if ('s argument clearly gives the inference of the presence of insurance."




d.  S.Ct.:  Argument that any mention of insurance requires reversal b/c incurable - "We do not agree. When the courts say that an error is incurable, they usually mean that instructions or other curative measures that might be attempted by either the court or counsel will not eliminate the danger of prejudice.  Under our practice an appellate court is not authorized to reverse merely b/c the record discloses some error that is reasonably calculated to cause a miscarriage of justice.  The party appealing must also show that it probably did cause the rendition of an improper judgment in the case."




e.  Here, lawyer's argument as a whole conveyed information re insurance to jury; gist was not to speculate whether rich or poor or insured; "approaches the outer limits of permissible argument, but did not overstep such limits"



·In Class:



2.  Harrison v. Harrison (Tyler 1980)



·Packet Question:




a.  Would appellant's claim on appeal on Duke's Wrecker and Harrison had been any better had plaintiff's lawyer argued:  "If anything at all is paid in this case, it won't come out of defendant's pocket?"




b.  Did either appellant in those cases preserve error (there had been error)?



·SK Summary:




a.  PI case; alleged error in overruling motion for mistrial b/c repeated references in closing inviting jury to speculate whether insurance - rejected




b.  No objection during; after jury retired, motion for mistrial




c.  "In order for a judgment to be reversed b/c of argument of counsel, two things must appear:  the argument must be improper, and it must be such as to satisfy the reviewing court that it was reasonably calculated to cause and probably did cause the rendition of an improper judgment in the case."




d.  Here, not improper; if were, not reversible error




e.  Other case - "the _ is not being asked to pay any money" - in jury argument was reversible error - distinguishable



·In Class:




a.  Lawyers arguing improper stuff, especially re insurance, not say insurance, but real close




b.  Have to object




c.  Curable jury argument - really not, but, supposedly can cure through objection, striking it, and disregard




d.  AOT judge in error - get to instruct




e.  Often don't do it b/c don't want to point it out




f.  But have to to preserve error




g.  Usually, instruction will cure; if not - mistrial, sometimes motion for that required




h.  Re "w/drawn" and curing




i.  Incurable, regardless of what done:





i.  Racial





ii.  Attack person outside the record





iii.  Must object and raise in motion for new trial; give trial judge bite at apple



3.  Hernandez v. Baucum (S.A. 1961)



·Packet Question:




a.  ('s attorney argues the following:





i.  "Under the evidence plaintiff suffered physical pain and mental anguish in excruciating amounts for one full year; less, but still large amounts, up to the time of trial, and less, but still reasonably expected for the remainder of his life which is calculated [What evidence, if any, does the lawyer need to argue this?] to be another 30 years.  I suggest that you evaluate this at $100 per day for the first year - $36,500.--; and $10 per day up to today - 4 years and 6 days or $14,660.00; and $1.00 a day for the next 30 years or $10,950.00."





ii.  While making this argument, the lawyer wrote these figures on a paper chart for the jury.





iii.  Was this proper jury argument in Texas?  If so, is it a good idea to make such an argument?  Can the chart be taken to the jury room during deliberations?



·SK Summary:




a.  Neck and back injuries sustained - truck/car wreck




b.  Chart to jury portraying claims for damages - objection to chart overruled




c.  Ct. Apps:  chart was argument (not new evidence as claimed) about the evidence and inferences from the evidence, and the jury could have considered such a method of evaluation with or without the argument




d.  "Usually an objection to argument should be accompanied by a request for an instruction that the jury disregard the improper argument.  There was no request for an instruction in this instance. The argument was not brought forward, and we do not know how, or if, the chart was mentioned.  We are convinced, however, that the jury recognized the chart as the maximum of the claims by the a'ee, for it awarded considerably less than the amounts argued."




e.  "The propriety of arguments grounded upon a mathematical analysis has been accepted in Texas.  




f.  Pain proper item for recovery; tough to assign dollar amounts; jurors can arrive at from common knowledge and sense of justice, and counsel may suggest what they believe evidence will support




g.  Fair argument and rational approach to treat damages for paint the was it was endured, month by month, year by year.



·In Class:




a.  Suggestion of how do damages (re pain and suffering)




b.  Can do per diem argument in TX




c.  Some JDs, can't even suggest amount




d.  McDonald's coffee case - 1 day's profit




e.  Write it on board - has to be in evidence, though, to write on board



4.  Standard Fire Insurance Co. v. Reese (Tex. 1979)



·Packet Question:




a.  Would the court say the same thing as it did in Reese if defendant's lawyer had argued that plaintiff "drove by 375 doctors b/w the Astrodome and Spring Branch" to see Dr. Buning?



·SK Summary:




a.  I:  whether ( met burden of proving jury argument was reversible error in absence of objection or motion for instruction to disregard




b.  Court concludes neither improper nor reversibly harmful




c.  Argument:





i.  Comments re drive by 1000 doctors





ii.  As to why went to particular doctor - sham or plot





iii.  To build up med bills - look good in front of jury





iv.  No objection to argument or request for instruction (was some sort of objection - told to reply to on closing argument)




d.  Argument not improper b/c direct evidence and inferences supporting it





i.  Theory that claim weak, w/o medical basis - evidence of that; earned more than ever before; based only on subjective statements





ii.  Evidence of close relationship b/w doctors and lawyer; questioning relationship is proper





iii.  Re 1000 doctors:






("Hyperbole has long been one of the figurative techniques of oral advocacy;" "part of our legal heritage and language;" "to make a point"






(Cites to Shakespeare and many others for that very hyperbole




e.  Re harmless error





i.  Rule contemplates that error has been committed, but judicial expectations for perfect trials find presumed harm continually contending for a revival





ii.  Now rules in Texas re harmless error, but complicated and varying history




f.  For improper jury argument, must prove:





i.  Error





ii.  that was not invited or provoked





iii.  preserved by the proper trial predicated, such as objection, motion to instruct, or a motion for mistrial





iv.  Not curable by an instruction, a prompt w/drawal of the statement, or a reprimand by the judge






(That's rare for incurable harm from improper argument





v.  that the argument by its nature, degree and extent constituted reversibly harmful error (how long, whether repeated or abandoned and whether there was cumulative error, are proper inquiries)





vi.  All evidence must be closely examined to determine argument's probably effect on a material finding





vi..  Reversal must come from an evaluation of whole case, beginning at voir dire and ending w/ closing argument




g.  From all those, complainant must show that the probability that the improper argument caused harm is greater than the probability that the verdict was grounded on the proper proceedings and evidence




h.  Here, was evidence; no objection to 1 argument and no motion to instruct on either; opportunity to and did reply in closing argument; not so severe or prolonged as to amount to reversible error




i.  Even under old presumed harm rule, this case would not be reversible b/c no objection; curable under old rule; a fortiori curable under new rule




j.  Premise of harmlessness when jury instructed to disregard, so logical to object and request instruction




k.  Injection of new and inflammatory matters may be incurable in exceptional circumstances:





i.  Racial prejudice





ii.  Other types of epithets





iii.  Unsupported charge of perjury held to be incurable





iv.  Affront to the court and the equality which it must portray will be dealt with harshly





v.  Others (re charge of fraud) harmless and curable when no objection and even though no support in evidence for the argument




l.  Since no objection and no pressing for instruction at time of argument, complaint waived




m  "In looking at the whole record, the state of the evidence, the strength and weakness of the case, and the verdict, we conclude that the jury carefully considered its verdict and the evidence."  (Jury made favorable findings for Reese on several issues).




n.  The probabilities are that the jury would have reached its same conclusion from the evidence w/o regard to Standard's argument; probably careful verdict upon the basis of the evidence.



·In Class:




a.  Worker's Comp.




b.  Hyperbole - not evidence either




c.  A specific number would be - but 1000 is just exaggeration




d.  That's OK - Bible quotes, too



5.  Texas Power & Light Co. v. Walker (Texarkana 1977)



·Packet Question:




a.  Would there have been a different result in Walker if appellant, rather than appellee, had made the comments about the other side not calling Tom Ramsay?



·SK Summary:




a.  Eminent domain proceedings




b.  _ counsel said would call witness before voir dire; not called by either party




c.  ('s counsel, in summation, said can assume not called b/c unfavorable testimony for that side




d.  ( had engaged witness to appraise land for possibility of testifying




e.  _ asked to testify, but he had promised ( wouldn't - so not called




f.  "Counsel may properly comment upon, and the jury may draw unfavorable inferences from, the failure of a party to use a witness where the record reveals that such witness is within the control of, or stand in some special relationship to, that party.  Absent facts which would slant the witness toward a party, however, the GR is that argument concerning the non-production of a witness who is equally available to both sides is improper."




g.  Wit. not employed or controlled or in special standing to _ - equally available




h.  Had in fact been engaged




i.  As such, improper to comment on for unfavorable inferences




j.  But harmless error, b/c the issue from that wit. had been explored a bunch; one more opinion re that wouldn't make a difference after wide array of opinions already given



·In Class:



6.  Twin City Fire Insurance Co. v. Gibson (Amarillo 1972)



·Packet Question:




a.  Is it proper in a Texas court to ask a jury to render a verdict for one side or the other?




b.  What do you have to do to preserve error for appeal regarding improper jury argument?



·SK Summary:




a.  Workman's compensation case




b.  Improper for counsel to inform jury of effects of answer; but not reversible error in this case from statements made by counsel





i.  References to certain issues as "_sive issues" and as "scatterblast issues of the _" not reversible error





ii.  "You're out" not reversible error 




c.  Asking to place in position of plaintiff:





i.  inflammatory and prejudicial objection; court sustained b/c matters not in evidence





ii.  Not reversible error in any case




d.  Writing answers to special issues on chalkboard during argument:





i.  That's allowed





ii.  Even if error, not reversible




e.  Jurors taking notes and taking to jury room w/ - no claim of jury misconduct




f.  An attorney may draw from facts in evidence all logical inferences that are reasonable, fair or legitimate in his argument to the jury




g.  Casting unjust criticism on opposing counsel:





i.  Not incurable





ii.  If instruction been given, then reversible error would have been cured





iii.  No objection, no request for instruction - waive complaint




h.  Emphasizing size of company - objection sustained and instruction given





i.  "It is improper to contrast the wealth of the parties to a suit in an effort to prejudice the jury against one of such parties."





ii.  Another case:  no instruction would have cured statement like that





iii.  Here, improper, but not incurable; instructions given - n.r.e.




i.  Appealing directly to jury to return verdict for side





i.  Not improper to say, "We are right in this case"





ii.  "While it is error to ask the jury to answer issues in a particular manner so that a party might win, the asking of the jury to answer special issues a certain way under the evidence is not improper."





iii.  Even if error, court sustained objection and instructed to disregard; if error, not incurable; plus not timely objection to part of it




j.  "Before a judgment is reversed b/c of argument of counsel two things must appear:  the argument must be improper, and it must be such as to satisfy the reviewing court that it was reasonably calculated to cause and probably did cause the rendition of an improper judgment in the case." (S.Ct. case)





i.  Here, looking to record as whole, errors taken cumulative not cause rendition of improper verdict



·In Class:




a.  Re asking jury to render verdict for one side or other




b.  Improper in TX




c.  Not supposed to know effect of their answers




d.  Can write questions and answers on board




e.  Can't say need them to win




f.  Go by the charge



7.  Brownsville Medical Center v. Gracia (C.C. 1985)



·Packet Question:




a.  What steps must you take to prevent plaintiff's lawyer from being able to argue a question in closing argument not addressed in opening argument?



·SK Summary:




a.  _se counsel mad b/c ( argued actual damages in closing argument when didn't do in opening argument and _ didn't do in its argument




b.  Trial court overruled objection b/c no request for full opening argument




c.  Also denied request for additional time




d.  "We hold (1) that appellants' counsel failure to move, before beginning their arguments, for an order compelling appellees' counsel to fully open waived their objections thereto. . . , (2) that the trial court's ruling did not amount to a bolstering of appellees' counsel's closing argument; and (3) that no 'probable effect' from appellees' counsel's alleged erroneous concluding argument has been shown."  n.r.e.



·In Class:




a.  Go by the charge




b.  Opening argument, _ argument, closing argument


B.  Class Notes



1.  General




a.  Distinctions:





i.  Opening Statement is before any evidence





ii.  Jury Argument/Closing Argument after all evidence in





iii.  Technically:  Opening Statements at beginning of trial; then ('s Opening Argument, then _'s Argument, then ('s Closing Argument



2.  Opening Statement




a.  "Evidence will be" or "Evidence will show"




b.  Then carry out that promise




c.  Don't exaggerate - be careful what you promise




d.  Re voir dire:





i.  Get weaknesses out on voir dire - have to cull out jurors anyway w/ all that





ii.  Then don't do them on opening






·It's second time talk to jury






·Have already told them all that




e.  Opening - 3 Factors:





i.  Short story





ii.  Best light





iii.  Easy to remember  





iv.  No notes - may change a little bit if defendant





v.  Already went through warts on VD





vi.  85% jurors make up minds after opening statement and never change them, but 15% do b/c the facts change





vii.  Can use exhibits (careful if they're going to be objected to); get judge's permission and tell other side





viii.  Never waive or reserve opening statement





ix.  Re approaching and proximity to jury box



3.  Jury Argument




a.  Have to handle facts in closing




b.  How to recount testimony, etc.




c.  Other than just way they heard it




d.  Direct jury argument towards those you have w/ you, b/c they're the ones who will carry argument back to jury room for you


C.  Hazel - Opening Statement



1.  85% jurors make up mind during that b/c




a.  Rest change mind if





i.  Opening not really relate what evidence will be





ii.  Unfulfilled promises





iii.  Something other than evidence




b.  Just verifies what already decided




c.  Primacy




d.  VD, too



2.  What is permitted



3.  What is the purpose




a.  Negative on VD




b.  Positive on opening




c.  Give overview



4.  How to do it




a.  Tell a story




b.  Put your best foot forward




c.  Don't exaggerate




d.  Avoid argument which will draw objections




e.  Keep it short




f.  Don't waive or reserve opening statement


D.  Hazel - "Jury Argument"



1.  Procedure




a.  Reading the charge to the jury




b.  Opening Argument





i.  Different than opening statement, remember





ii.  Rule requiring party who opens opens fully - but must enforce it




c.  Defendant/Respondent's Argument




d.  Closing/Rebuttal Argument



2.  Purpose




a.  Part of a whole:  firs thing prepare, last thing do




b.  Immediate action - what want juror to do




c.  Particular jurors - who arguing to




d.  Hazel's 9 Recommendations





i.  Talk to the jury





ii.  Handling the facts





iii.  Sincerity





iv.  Analogies and Stories





v.  Practical Pointers






·Stand






·Use Visual Aids






·Eye Contact v. Walking






·Voice changes






·Territory





vi.  Anticipate questions and problems





vii.  Use arguments made by others





viii.  Texas legal "No No's"






·Effect of answers






·Outside the record






·Inflammatory






·Shoes v. Golden Rule






·Law





ix.  Challenge the Opponents (?)

VI.  MISCELLANEOUS

A.  Tom Watkins



1.  Re ethics; hiding things; clients, in files, colleagues



2.  Substance abuse



3.  Confidentiality and gossiping, scoop



4.  Tough rule:  Privilege/Confidential - true A/C Priv., then non-priv. but confidential; all else learn from client



5.  If in pleading, on front page - tell whoever want - not exactly, according to rule - still right not to have it confirmed by own lawyer - takes some of fun out of



6.  Spouse?  Other lawyers in office?  Non-lawyers?  Other lawyers?



7.  Redaction and waiver, etc.



8.  Conflicts


B.  TLAP guy - Don Jones



1.  1(800) 343-TLAP



2.  Alcoholic joke re fly in drink



3.  Stress from being attorney leading to substance abuse - stomach churning, hate getting up, not go back at lunch, partners, cold sweats, people PO'd at



4.  Substances as answer - stress management tool; gets lots of good lawyers



5.  Lawyers highly susceptible - 9-10% general public; 15-20% legal people; will know someone who does it



6.  Trial lawyers even worse, whether it makes them that way or attracts those types



7.  Look other way; wreak alcohol



8.  Judgment, mental functions effected 



9.  Need to turn in - snitch



10.  Gets worse, progressive, takes people w/; enabler - making excuses, etc.



11.  Depression - lawyers beat dentists for most depressed now



12.  Quart scotch - great lawyers:  no admission - stop and get off - most people already know



13.  Drinking b/c no time to work stress out


C.  Judge Joe Hart



1.  Re honestly; not lying; duty to disclose information



2.  Selectively citing cases - stuff left out; he reads them, impressed when reveal adverse authority - PO'd when not



3.  Not one re facts unless would assist criminal, fraud, perjury - learn evidence false



4.  Duty to persuade to correct or disclose self



5.  Ex parte - TRO, eg




a.  Candor and honesty




b.  Avoid calling other side



6.  Practical reasons, too




a.  Past ethical line but short of sanctions




b.  Judge's mind-set and reputation




c.  Close calls against you in future, especially at trial




d.  Good ethics make good tactics



7.  Sidebar comments - cheap shots; smirk; under breath; rolling eyes; "Smoke Screen" on pad



8.  Honest, straightforward, candid, avoid ex parte communications



9.  Vince Foster speech



10.  Lincoln speech


D.  The Exam:



1.  50-75 MC (closer to 50)



2.  3-5 short answer questions; essay type; gives situation:  tell answer and then explain or defend it; be like good witness - yes/no, then explain; don't write and write and write; will be word limits



3.  Eg's in notes of MCs



4.  Tries not to be too tricky



5.  Will be closed book



6.  In Auditorium - 3.124 to type



7.  Pay attention to word limits



8.  Re D part of SOLD - can go on unless unequivocal, etc.



9.  Don't need cases names or rule #s or anything



10.  1-1/2 hours



11.  Study:




a.  Class notes




b.  Then cases and supplement (important)




c.  Then Mauet (not too much at all)




d.  Interested in cases only so far as what they stand for


E.  General



1.  2 sides of coin:  use Rules of Evidence to advantage; good lawyering



2.  90% sweat; anticipate; get ready; prepare, but unanticipated will happen


F.  Read Skills 1-34 to 1-55


G.  Read rules handed out in class (rules of evidence)


