Civil Procedure Lanzarone Spring 2002

I. Introduction
Why do we need the Federal Rules?

· Provide a framework so the “right” party wins, get appropriate result. 

· Leave parties with conclusion –esp loser-  “I got a fair shot”

A. Introductory Material (3-12)

· Bands Refuse Removal v. Borough of Fair Lawn
· π Bands wanted to be able to pick up industrial garbage but Borough’s Ordinance 688 said only ppl with a permit may collect garbage

· Permit is received only if you have a K with the Borough, Capassos have exclusive K

· Therefore, Band π’s permit application was rejected.

· The Capassos joined Borough’s side as Δ through Rule 24 to keep their monopoly.

· Bands appealed TC decision saying 688 legal, and Bands does not have standing to sue in ct. b/c they were not bidders and non-residents

· The Borough then switched sides on the third count – saying the bidding was fixed-  saying 688 not valid and they cross-claimed for all money the paid Capasso. Held against Capasso.

· Now Capassos (now the only Δ’s) appeal on basis of judge’s conduct during the 

trial = prejudicial, oversteps boundaries, partisan, etc.

· Reversible error- spoke with one attny w/o the other present

· Capassos not given time to prepare when w/o notice the Borough changed sides. 

· J called his own witnesses -- not wanted by π --- by surprise. Called 24/27 witnesses

-Rule: a J may not assume role of advocate in a trial he presides over, but where the line is drawn is only by degree. Gray area. Under Rule 16, justification for everything he did, but this went over the line. Key = impartiality. Things adjudicated must be existing issues, not those brought by J

Koethe v. Smith- The judge imposed sanctions on π who would not settle before trial for $20,000-30,000 on recommendation of J, when after one day at trial, settled for $20,000. Rule: It is up to the parties alone to settle- pressure tactics to coerce settlement not permissible, abuse of judicial power. Rule 16 (f)

-When can ct impose sanctions?


-Ct-ordered mediation- parties don’t show/not good faith discussion on settlement

-Purpose: want to avoid judge-shopping in system and due-process concern that innocent will settle w/o just cause 
Subject Matter Jurisdiction (846-62) State v. Federal Cts
A. In General

· Federal cts have “limited jurisdiction” b/c can only decide certain types of claims
· Federal Questions 28 USCA § 1331

· Disputes between citizens of different states diversity of citizenship Article III § 1, 2

· This can be between citizen of a state and an alien = diverse

· The Constitution is not self-executing. Just gives the possible limits of the Fed. Cts.

· Judiciary Act 1789- made complete diversity requirement and if matter in controversy exceeds $75,000 
28 USCA § 1332 (a)(1)

· Rule 8 (a) (1) Δ must allege grounds for diversity in the complaint
-
Defects are not waivable by the parties

· Δ can raise SMJ at any time- even after final judgment entered and appeals entered on other grounds- can be “time bomb” until the litigation is over

· Ct can raise SMJ sua sponte - on its own motion if the parties do not

B.
Diversity of Citizenship

· Diversity must exist at commencement of the action (when suit is filed)

· Complete diversity- no Δ can be from same state as any π

1. How Citizenship Determined:

a. Natural Persons- citizenship is domicile. New domicile established by physical presence in state and intention to permanently reside there. 

· Non- US citizens were all aliens, even if live in a state.

· Now, if have a green card, citizen of the state you have the card 

Mas v. Perry- 

Mrs. Mas moved to LA to be student (not permanent, so not citizen there)

H was alien. Therefore, can have diversity against a π from LA.

**The Fed cts tend to refuse despite fulfilling diversity requirements:

-Domestic disputes

-Probating of an estate

b. Corporations- § 1332 (c)(1) : where PPB is and state where incorporated

PPB: locus of activities. May look to nerve center or the main physical plant. Where is the bulk of activity? Can only have one PPB. Most cts tend to choose place if there is place where most definable production of product is. 

c. Partnership- citizen in all states the partners are citizens of.

d. Married persons- W used to be that of the H. Now, does not matter. Matters where they have domicile.

e. Class Actions- look to citizenship of the named representatives

2. Amount in Controversy: Jurisdictional Amount

a. Good faith limitation: Must be some reasonable legal possibility that will recover the amount over $75,000. 

Mas v. Perry

The amt received in the end was $5,000. But it sufficed for the amt in controversy b/c would have been reasonable to get the minimum amt $ required by the statute ($10,000). Claimed $100,000 in good faith.

b. Aggregation of claims to satisfy the requirement: 

a. Claims of a single π against a single Δ:

All claims, whether or not related, can be aggregated to satisfy the minimum. 

· If a state allows for punitive damages, may be included

· You cannot aggregate the amount if they are for the same damages but for different reasons (in the alternative)

b. A single π against many Δ’s

Only claims where Δ’s jointly liable may be joined

· Claims arising solely from related conduct do not count

· Allegation of conspiracy do count to aggregate

i.e. Sues Δ1 for battery $30,000 and Δ1 + Δ2 for false imprisonment $50,000 = no aggregation

c. Claims of several π’s against a single Δ
· They can be aggregated only if all π’s have a common undivided interest

d. Valuing claims for injunctive relief: look at the value of the injunction

C.
Federal Question Jurisdiction

§ 1331 – cases arising under Federal Law or non-Federal claim that turn on construction of Federal Law.

1. Well-Pleaded Complaint Rule: π’s complaint must contain the Federal question at dispute

2. Anticipation of defense under Federal law insufficient

Louisville & Nashville RR v. Motley

Motleys were injured in RR accident, got free rides on RR for life in settlement. Years later, RR did not renew their passes and breached K  b/c Fed law passed that prohibited passes for free train rides. Their complaint was in K, and the Δ would say against Fed law, and they might answer 5th Am. Deprivation of prop w/o due process. But cannot misplace and put the answer to Δ’s defense in the complaint. 

Here the ct. limited its own jurisdiction further. The Const. Would allow for any question of Fed law. 

D. Why Prefer the Fed System?

1. Faster Trial

2. Better result- discovery rules different, extensive discovery may be based in dif ct- State/Fed

3. Want a more competent judge for a complex case

4. Sometimes lawyers are more comfortable in one court or another (the Fed rules)

5. Less chance of prejudice

Rule 60 provides relief from judgment due to no SMJ subject to time limits

E. What cases can judges decide? Justicability

· Is case amenable to judicial administration? Art III § 2 Const- judges may only decide “cases” or “controversies” 

Declaratory judgment possibility suggests that remedies problems may be avoided if the cts declare the law as an abstract matter. This is not the way the law works. There are rules as to the justicability, or what judges may judge on. 

1)Ripeness- 
Not enough to show  controversy may erupt. Need an existing problem.

2)Standing to sue- P himself must demonstrate he was the injured party. Needs personal stake in the controversy. So that bystanders don’t make it their personal interest

3)Mootness- 
Personal interest that is in the beginning of a suit must continue to its end. May be disregarded if the controversy will unavoidably expire before adjudication, but “is capable of repetition, but evading review.”

4) Feigned or collusive cases-
P must actively desire to assert his interest. Otherwise, not adversarial. I.e. landlord wants tenant to sue him on exceeding federal regulations in order to prove the regulations are valid. Not truly adversarial.

II. Remedies

A. Prejudgment Remedies

1. Prejudgment Seizure- Cannot expect to get relief until the case gets tried on the merits, but can get some interim relief until trial. To preserve the status quo so that a judgment in the end will be meaningful

· Ensure property available for execution if π prevails 

· Include temporary restraining orders and injunctions. Names: replevin, attachment, garnishment, sequestration).

2. Procedure- need to obey 14th Am. Due process clause not to take property. Must give notice and pre-seizure hearing . 

Fuentes v. Shevin

Seizures held unconst in FL and Penn b/c no notice to possessor and no ability to challenge writ before the hearing (no hearing in Penn at all).

Rule: Need a hearing before goods taken away. Deprivation of prop even if only for one second. Neutral official should evaluate the situation, not the sheriff working for the creditor. 

Mitchell v. W.T. Grant Co.

 (retreats from Fuentes pre-seizure hearing- less room for error in this case)  

LA’s seizures procedures constitutional.

· Quick hearing immediately after property is confiscated if Δ files a motion. Π’s burden to justify the writ.

· Prevents someone from selling property before a hearing is scheduled, need to show speed is important before seized. Here they had evidence he was going to sell prop.

·  Just a lien in LA is not enough to confiscate prop, unlike in Fuentes. “Narrowly confined issues” here, not a broad “fault” standard.

· A judge with authorization oversees process- judicial control. 

North Georgia Finishing v. Di-Chem

· GA garnishment procedures unconstitutional

· Here, the property garnished (bank account) had no intrinsic relation to the claim

· There was no safeguard here for mistaken repossession –no hearing or notice

· Requirement to post a double-bond to get a garnishment, and one from other side to stop it, is not enough. Depriving them of use of prop for subst. amt of time is unconst.

Connecticut v. Doehr 

· Attachment of property w/o notice or hearing was invalid:

1. Private interest- The interests of the homeowner were significantly effected even though does not affect the possession of house

2. Risk of erroneous deprivation- The underlying tort of the case, assault, did not lend itself to the documentary proof. The decisions were based on affidavit w/o notice and hearing

3. Governmental Interest- the ct has no iterest in attaching in this case b/c no exigent circumstances. The necessity of a bond can result in a showing of exigent circumstances. 

Effects of Doehr:

· In exigent circumstance only may a seizure occur w/o notice or a hearing

· Less rigorous standard when π asserts an interest in the property that causes the suit

· Only claims that can be evaluated on documentary proof alone may be eligible for seizure w/o notice

· Even with a hearing before seizure, the above may limit the seizure due to due process

B. Damages- Post-Judgment Remedies

Civ Pro concerns itself with damages to see whether it is worth litigating at all. 

1. 
Damages

Wall v. Platt
The Δ set fire to the π’s house via a RR.  The damages of the house were figured out as the replacement value, not just the market value including depreciation of age. Want to put π back where he started, but not a windfall. Upheld decision to give greater replacement sum, than the mkt value.

· Don’t get sentimental value

· Diminution of mkt value

· When there is no mkt value for an item (an old shirt) can give replacement value such as in Wall v. Platt.

· If you destroy my watch and I have a K to sell it to 3rd party for $50, I must get $50 in the end.  But if it’s worth $30, with no K, then owe $30.

· Tort- You have duty to mitigate damages. If Δ destroys the watch, you should get another one to replace the one destroyed to fulfill obligation to 3rd party. Then, Δ must only pay for the original object they ruined.

· K =  a-b-c

· D steals from a. Not liable for breach of K to b. 

· A is required to mitigate damages to b if possible

2. 
Equitable and Injunctive Relief

Carey v. Piphus

High school students suspended w/o hearing sue for injunctive relief and punitive damages for violation of due process.  Wanted injunction allowing them to go to school (they ended up going in after 10 days). Damages are compensation for an actual injury received, and the injury cannot be presumed. (How do you figure out what 20 days is worth- what did they lose?) Denial of due process merits some nominal damages of $1. (on appeal- said can evaluate how much ea day is worth)

a. Collecting Money Judgments

How do you collect a valid judgment in your favor?

· Look at jurisdiction- some assets exempt- homestead exemption, household goods, personal goods, pension, etc.

· Δ might go bankrupt and you get nothing

· Ct can order Δ to disclose where assets are. Assets can also be found through discovery.

· No one is held in contempt for failing to pay debt from ct judgment

· If ct had not seized property before, need to get a liens on property discovered.

b. Equitable Relief   (not $$ damages: injunction to do or refrain from doing something)
· Used to be 2 kinds of cases- actions in law = for injunction, action in equity = for money

· Now, Rule 2 = there is only one action.  However,  the Const 7th Am provides for jury in equity alone. 

· You get equitable relief when $$ damages would not be enough to make you whole

Smith v. Western Electric

Π wanted injunction to stop employer from allowing smoking in the office.  His suit was dismissed for no C/A. On appeal held that it would be reasonable for him to demand no smoking for everyone else at the office- b/c an injunction is well-established at law after someone incurs damages. Remanded for a trial. 

Questions whether injunction is appropriate:

· Does the action have merit? (Smith)

· Adequate remedy at law? 

· Does the π risk imminent or irreparable harm?

· Does the balance of the hardships weigh in favor of injunction?

· Would injunction serve public policy?

· Can ct practically administer the injunction?

-
Preliminary injunctions are harder to get than permanent injunctions after the π has already won

-
Temporary restraining order (TRO) v. injunction- a TRO does not require notice 

c.
Enforcing Equitable Relief- Justicability/Constitutional Questions

-
Criminal Contempt- Injunctions can be enforced through contempt of court. Jail/fine

· Coercive Civil Contempt- Ct can make Δ pay π amt that will compensate him for going against the injunction for damages incurred as a result. This order is given before Δ goes against order, puts Δ on notice.

· Compensatory Civil Contempt- Order Δ to pay penalty (jail, fines) to prompt future compliance with the order. 

Rule 65 (d)- who is bound by an injunction: Δ’s agents, employees, officers, attorneys (must have actual notice)


*What happens if you disobey injunction, get jailed for contempt, and the ct says that the injunction was not valid on appeal? You still do not go free. Collateral bar rule. Get punished for going against the judge.

C.
Cost of Litigation

1. Attorney’s Fees

Venegas v. Mitchell

· 42 USC § 1988 permits ct to award reasonable attny fees to winner in civil rights case

· Attny wanted to get ct awarded fee + contingency fee (40% of recovery) Ct said OK. 

· Does the ct’s award of attny fees cancel out the amt specified for pay in the K? No. 

· Reasonable fee here was figured as $75,000 = time x hourly rate x 2 (competency, he won) [today the ct would not double the money for competency]

· The ct fees go to the π, not directly to the attny. In the K here, happens that it said the attny should get both ct determined fees and the contingency fee. 

· Fee arrangements between the lawyer and π should be irrelevant to the ct awarded fees.

2. Costs

a. Filing Fees

· Fed cts excuse such fees by people eligible to file forma pauperis- option not always available

· Sometimes these fees can be found to violate a “fundamental right” if cannot afford

· I.e. dissolving a marriage is fundamental, filing for bankruptcy is not

b. Incentives to settle by Shifting Attny Fees and Costs

Relevant Codes/Rules

Rule 68- If the judgment finally obtained by the offeree is less favorable than the offer, the offeree must pay the costs incurred after the making of the offer. (does this include attny fees?)

Rule 54(d)(1) Costs other than attnys fees shall be allowed as of course to the prevailing party. Rule 54 and others list attnys fees as costs.

42 USC § 1988- (Civil Rights Attny Fees Award Act): prevailing party may recover a reasonable attnys fee as part of the costs. (Was it the intent of Congress to incorporate Rule 68?)

28 USC § 1920- (taxation of costs) fees of clerk/marshal, ct reporter, printing & witnesses, exemplification/copies, docket fees, compensation of ct appointed experts. Doesn’t exclude attny fees. But doesn’t include them either. 

Marek v. Chesny

Prior to trial, π offered $100,000 to settle.  In the end, only got $60,000. Sued as per §1988 for attny fees in civil rights action. Rule 68 says that when you get a lesser amount at the trial than was offered in a settlement, π is only entitled to attny’s fees before the settlement was made, and not after. This shifting of attnys fees may make the π settle sooner because they risk losing more money if they don’t settle. 

Held in this case: attny fees are a part of costs.

· Legislative history shows that when Rule 68 drafted, attnys fees were considered as costs in a lawsuit.

· When § 1988 enacted, ct knew that attny fees were considered costs

· The ct could have enacted § 1983 saying that attny fees are not costs, exempting π’s from the force of Rule 68, but they did not. So the intent must have been to allow π’s attny fees in costs.

Dissent: 
 says cannot adopt view b/c these terrible things will happen
· § 1920 does not include attny fees.

· § 1920 created before Rules 54 and 68.

· § 1988 language may just refer to the time that the ct awards costs at the end of the lawsuit. 

· If attny fee is always “costs” this means may work to a disadvantage of π, forcing him to settle too quickly because gets a penalty if he doesn’t.

c. Alternatives to Litigation

4 things to consider before a lawsuit:

1. SMJ

2. Rule 4 (PJ over Δ)

3. Damages (is this worth litigating?)

4. Alternatives to lawsuit.

1. Negotiation- The two parties try to come to terms on their own. Rule 16 (c) (9) amended to add “facilitating settlement” and consideration of “the use of extrajudicial procedures to resolve the dispute” in the objective of conferences with the judge- having the judge suggest this course of action with or without his presence. 

2. Mediation- Parties turn to 3rd person, to help them agree voluntarily to a resolution. Mediator lacks authority to decide who is right. Just reduces level of antagonism, increase creativity, trust between parties. Parties not bound by legal procedure rules. Mediation can produce valid judgments to the extent that they are K agreements voluntarily entered into.

3. Arbitration- (NY Art 75): a 3rd party like a judge has the authority to decide a dispute. A private ordering. Cannot appeal an arbitration judgment, except on narrow grounds like the arbitrator overstepping his authority. The ct here, as opposed to litigation in a ct, is limited to what the law of remedies provides & may be reversed if strays from these standards. 

III
Pleading

A. The Complaint

Rule 3- a civil action is commenced by filing a complaint with the court.

1. Elements

a. π’s complaint states a claim upon which relief can be granted ---if not- dismissed for Rule 12 (b)(6) aka/replaced “demurrer”
b. alleges the elements required by substantive law to constitute a claim of action

c. If this is deficient, may be dismissed in motion to dismiss.
d. Does the complaint make its allegations with the specificity required?

e. In code pleading states, the complaint must include facts constituting the C/A

f. In Fed cts and states that follow FRCP notice pleading suffices
2. Purpose of the pleading requirements

a. Notice to Δ so that he knows what its about because it will likely impose non-compensable litigation costs on him

b. Notice to the ct- to give the ct guidelines for determining whether discovery sought or evidence offered at trial is relevant to the case.

c. Deciding the merits – supply the ct with a factual basis to which ct can apply the law. 

3. Code Pleading

a. This was an attack on the common law system of pleading. These codes (like Code Civ Pro NY) abolished existing forms of actions and mandated that there is but one form of action. Lead to non-technical fact-pleading. Fund principles that π must use a statement of facts showing the right to a remedy.

Gillispie v. Goodyear Service Stores

The π’s pleading did not have enough facts, just legal conclusions. The claim was dismissed and sent back to be amended to show a C/A. Need a plain and concise statement of facts. If not, the Δ does not have notice what he is being accused of, and cannot properly defend himself. 


-i.e. complaint alleged: “assault and trespass upon premises occupied by π as a residence”- where is that? What did the Δ do to constitute assault? = legal conclusion. 

· Today pleadings require less detail. Wait for discovery to get the whole picture. 

4. Pleading Under the Federal Rules

a.  Federal Rules Rule 7 authorize fewer pleadings than the code pleading states. Just: π complaint, Δ’s ans, and if the ans has a counterclaim, π’s ans to counterclaim

b. Notice Pleading- Rule 8(a)(2) requires only a “short and plain statement of the claim showing that the pleader is entitled to relief” giving Δ fair notice of the claim and the grounds upon which it rests. (Tactical decisions involved: need to survive motions to dismiss)
5. Problem of Specificity, Motion for a more definite statement

a. Rule 12 (e)  permits a very limited attack on the form of the pleadings. The motion will be granted only where the pleading is so vague and ambiguous that it would be unreasonable for the moving party to answer it. 

US v. Board of Harbor Commissioners

Complaint alleged one of 2 Δ’s spilled oil and polluted water. A motion was filed under Rule 12 (e) to make a more definite statement. The ct held that this rule did not apply because the pleading had to be unintelligible, not lack detail. Details will come up through discovery, and can figure out who spilled it then. Also, can sue more than one party at a time Rule 20. As long as Rule 8 satisfied and Δ on notice, then pleading is good.

6. Consistency and Honesty in Pleading

a.  Inconsistent legal theories: Can allege facts based on conflicting legal theories (although Rule 11 may limit this- lawyer must sign it and certify he believes it to be true)

i.e. 1st count- surgery performed w/o consent

2nd count- surgery was performed negligently

b. Inconsistent Facts- A pleader is also permitted to plead inconsistent versions of facts (Rule 8 (e) allows for alternating pleadings) 

c. Alternative Δ’s: Can plead 1 version of the facts regarding one Δ and another version about the other Δ.

McCormick v. Kopmann

W of the decedent brought suit against the driver of truck that killed her H alleging negl, and suit against owner of the bar he came out of under a Dram Shop Act alleging they were contributarily negl.  In his drunkenness. Inconsistent factually: how can he be drunk to Δ2, but be sober to Δ1? Rule 8 (e) says allowed to bring claims in the alternative that contradict—while in good faith. If decedent were alive, he could not argue in good faith that he was drunk, or he was not. 

· Alternative pleading on facts not allowed if he knows what facts were

7. Attny Duty to Investigate Claims/Defenses and Sign

Rule 11

· By signing he certifies that:

· Reasonable inquiry made re: factual and legal grounds for the claim

· Allegations or factual contentions have evidentiary support

· The claim is supported by law

· The paper was not filed for improper purpose (such as to harass, increase costs in litigation)

a. Sanctions under Rule 11

· 1993 Amendments made the imposition of sanctions in violation of this rule discretionary rather than mandatory. The purpose is deterrence rather to enrich the Δ/π.

· There is an advance warning “safe harbor” for withdrawing groundless claims or defenses before sanctions are sought. Give oppty for other party to cure defects. 

Zuk v. EPPI

Can you file a suit if you know the S/L expired, but hope the other side won’t bring it up as a defense? No, the attny must conduct an adequate investigation of the facts and whether there is a case. Here, did not do that. So sanctions appropriate. The facts of the case were also based on little info at all. 

· The lawyer must not only certify the docs at that time, but there is a continuing certification that the allegations are acceptable if the lawyer does not take them back. 

· The sanctions should be the least amt of money that will deter behavior

Albright v. Upjohn
The S/L was running out on a case where woman got sick from a certain type of prescription medication. She didn’t know which company made it, sued the one who did make that drug- Upjohn. Sanctions imposed b/c lawyer did not investigate enough that that comp was the one who made the drugs that made her sick. 

8. When Heightened Specificity Requirements Needed- Rule 9 

a. When claims allege fraud or mistake, Rule 9 (b) requires the π to plead “with particularity” (detail). Must specifically say which acts or omissions are involved. The malice, intent, knowledge and condition of mind of the Δ need only be stated generally. Ex of claims: securities fraud (very tough standard), actions to rescind/modify K due to mistake.

Rationale: if you are going to drag someone’s reputation through the mud, better have solid story and evidence. This is a harsh standard. Some cts would go the other way. Want to limit in terrorem value of suit.

Ross v. A.H. Robins Co.

In alleging that the company recklessly disregarded information about the Dalkon Shield in a 1972 report, they also alleged the comp did “other things” that should have put them on notice of the problems. Rule (b) requires proper evidentiary pleadings, and thus the motion to dismiss was properly granted. However, Ross should have been given leave to amend his complaint. This is still the law in securities cases.

Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit

Ct dismissed § 1983 complaint because did not comply with Rule 9 (b)’s heightened pleading standard. SC reversed. 

· Heightened pleading requirement is contrary to the “notice pleading” required in Rule 8(a)(2) and only applies to fraud/mistake claims. Rule 9 does not include § 1983 claims. Expression unius est exclusio alterius. 

· But it is true that sometimes heightened pleading will be required in civil rights cases, but not in this case. As result, summary judg and discovery can be used to weed out unmeritous claims. 

· Just because they are suing a municipality, doesn’t mean they have a higher standard

Swirkowitz v. Sorema Title 7- see Leatherman Rule 8 requires only “notice pleadings” 

Other rules about complaints:

· Rule 8 (f) allows the pleadings to be “construed as to do substantial justice.” Allows us to interpret the rules to do justice (under that the above case might have gone other way).

· Ct can compel a reply to Δ’s answer to complaint under Rule 7

B. Motions Against the Complaint

The Motion to Dismiss
Rule 12 (b)

(1) Lack of jurisdiction over subject matter- can be raised at any time- even at appeal

most favored defense 12  (h) (3)

-Even in another pre-ans motion after one is already made

(2) Lack of jurisdiction over the person

(3) Improper venue


may be raised only 1st Rule 12 response or 

(4) Insufficiency of process

waived -disfavored defense Rule 12 (h) (1)

(5) Insufficiency of service of process

(6)  Failure to state a claim upon which relief may be granted

May be raised 

(7) Failure to join a party under Rule 19.



Any time through 

end of trial








Favored defense 12 (h) (2)





Only one Rule 12 pre-ans motion ans is allowed under 12 (b) (7)

· Δ may not need to raise a motion at all, might just be able to put in the answer to the complaint.

· Rule 12 (g) says that if you get new info that was not available before, can file for improper venue a second time. 

· All but “failure to state a claim” Rule 12 (b)(6) are procedural issues

· Pre-answer motions of Rule 12 extend the time Δ has to answer a complaint:

· Δ must file the pre-answer motion within 20 days of getting complaint Rule 15(a)
· If motion is denied, Δ gets 10 days to answer complaint

· If motion is granted, π usually gets leave to amend, then the process starts from the beginning if leave to amend, or dismissed

· If motion for more definite statement is granted, get 10 days to answer complaint. 

B.   
Scrutinizing the Legal Sufficiency of the π’s claim Rule 12 (b)(6)

· When the pleadings have a material contested issue of fact, Rule 12(b)(6) must be denied.

Mitchell Archibald v. Kendall

Π delivered things to Δ, directed to park nearby on Fulton Street. Got robbed, shot in face adjacent to the premises. Motion to dismiss under 12 (b)(6) properly granted. If the street next door is not their premises, no way for them to get relief from the Δ. On appeal, claimed that the “premises” included the adjacent street. Cannot argue this because must be clear in the complaint what you are alleging, and they distinguished in the complaint between the premises and the street adjacent.

What to do if Δ did not know whether the street was “premises” or not:

· Best way: Make 12(b)(6) motion, including affidavit where the truck parked. Judge can conclude of the law whether that means “premises” or not

· Can serve Rule 11 papers on π’s lawyer wait 21 days and see if he withdraws. If not frivolous, will not withdraw. Hard to prove. 

· File for summary judgment. Cts are reluctant to grant this.

C. Defendant’s Default-  Failure to Answer
1. Rule 55 (a) (entry of default when Δ fails to answer timely) The effect is an admission of the claim. After that, any answer Δ files is ignored.

2. Rule 55 (b) Default judgment

3. Rule 55 (c) Setting aside judgment for default for good cause showing.

Shepard Claims Service v. William Darrah Associates

The ct here said 30 days given for answer- provision in Rule 4 that allows you to use the state statute for time to answer. There was an agreement between secretaries for an extension. Parties can agree to extend the time. There was miscommunication about the date, and the π asked clerk to enter Δ’s default.  Δ appeals.

Learn: when you make an agreement to extend the days, have it filed so ct clerk knows not to enter a default.

a. Three factors determine whether Rule 55 (c) motion appropriate to set aside default:

1. Whether π will be prejudiced- more difficult than it would have been before to prove the case, more on evidentiary grounds. I.e. witness died after a lot of time passed.

2. Whether Δ has a meritorious defense
3. Whether the culpable conduct of Δ lead to the default.

· Although default may be set aside under Rule 55(c) for “good cause shown” (generally) with discretionary power of the judge, once default entered as final judgment, harder to set aside under stricter Rule 60(b) standards- need an excuse. However, strong preference for a trial on the merits in court.

· Here, π not prejudiced and there is a meritorious defense.

Not enough intent here to have “culpable” conduct. Looks like mistake, not a fraud or reckless disregard.

· Rule 60(b) gives judge discretion to give relief from judgment in limited situations

· Time limit for Rule 60 (b)(1)- within a year of the entry of judgment

· Purpose of the rule is to allow the ct to relieve a party from the effect of a judgment, even a valid one, if fairness supports re-opening the case.

D. 
Defendant’s Answer

· When served with complaint, either file pre-answer motion under Rule 12 or answer the complaint- admit or deny one by one each statement.

· Must respond within 20 days with either.  If a motion is denied, have 10 days to answer.

· If you do not deny a statement, they are taken as admitted.

· Deny, admit, affirmative defenses (new matter that avoids the effect pof the allegations), counterclaims in the answer

1. Admitting or denying:

· General denials: “Δ denies each and every allegation in this complaint” rarely proper because likely the π has made some allegation in good faith that is admittable. Only good under Rule 11 allegations (frivolous claim) in Rule 8 (b)
· Specific denials: 

a. Denial by parts- π goes through paragraph by paragraph admitting or denying every statement when appropriate

b. Negativing π’s allegations- Can deny merely by repeating the allegation and prefacing it with a word of denial.

c. Denial on lack of information- If unable to admit or deny due to lack of knowledge, functions as a denial. Rule 8 (b)

Time limitation: if Δ waives service of process, the ans is not due for 60 days after the request for waiver is sent (90 days if Δ is out of the country)

David v. Crompton & Knowles

Crompton said they did not know whether they manufactured the machine that hurt π or not. Δ later moved to amend the answer that they deny making the machine- found out that the K purchasing the predecessor of the comp that did manufacture the machine said Crowles not liable for damage from the machine. But really, was in their control to know their liability under the K. So, held that when you feign that you do not know enough info to deny or admit, but really have the knowledge, then treated as and admission. Motion to amend is denied. 

- Here they should have done a specific denial by parts- they know the other comp manufactures the machine, deny they manufactured it. 

D. Affirmative Defenses- assert “new matter” in the case
a. “New matter” what Δ has burden to prove, assuming π’s allegations true, in order to prove that π cannot recover.

b. Rule 8 (c) states that affirmative defenses must always be specially pleaded.

c. Most common “new matter” that must be pleaded: torts: self-defense, justification, or other privilege (diplomatic immunity) etc.

Gomez v. Toledo

Qualified immunity is an affirmative defense. Good faith is a defense that Δ must raise under Rule 8

E. COUNTERCLAIMS “You sue me, I will sue you”

Rule 13(a)-  Can put in a counterclaim in  your answer instead of making a separate pleading.

Wigglesworth v, Teamsters

Teamsters being sued under civil rights action § 1983. Teamsters counterclaiming defamation. Problem is that the counterclaim lacks SMJ because not a federal question-defamation. If the counterclaim is not arising from the same T/O as the first suit, is permissive instead of a compulsory counterclaim (which has SMJ on its own). Permissive neds it own independent basis for SMJ. If you do not raise a compulsory CC in the answer, you cannot raise it later.  There is a liberal test to see whether the counterclaim is logically related to the first. 

L says bad analysis, but good result. Why? Cts would never deal with the issue of counterclaims in this way. This is only an issue in the 2nd lawsuit, when the other parties sue one another. (?)

· L says the permissive, compulsory counterclaim analysis is wrong. 

· What’s at stake in a counterclaim> ct can rule you binding on it so then you lose the chance to go to ct on the matter separately

· If you do not counterclaim when you should have, if it turns out that it was compulsory you can’t go to lawsuit #2 and do it. So make sure when you do not counterclaim that I is a permissive counterclaim
1. VOLUNTARY DISMISSAL

· π has the right to dismiss his own action under Rule 41(a)(1)(i) notice of dismissal

· Why? Realizes does not have winning suit, wants to file in another court, needs time

· Rule 41(a)(1)(ii) provides for bilateral dismissal by both parties. Can also be used by counterclaiming Δ. 

· Time for filing: Rule 41(a)(2) must be filed before the other party files an answer or a motion for Sum judg. Cannot file w/o consent of Δ or court’s order. 

· Number of Dismissals-  Rule 41 (a) π is limited to one voluntary dismissal w/o prejudice, by notice. After that, has prejudice.

· Π can dismiss the claim and bring it 3 months later, maybe need more time, but only without prejudice. The second time, it is with prejudice, and acts as an adjudication upon the merits. The third tie, ct will not allow you to b/c it is double jeopardy. 

· When can’t the counterclaim be dismissed? Rule 41 (a)(2) over objection of Δ when there is a counterclaim that will be dismissed for lack of SMJ if there is no claim that has SMJ.  

D.C. Electronics v. Narton

π filed antitrust action against Δ. A TRO was issued, which soon after dissolved. After several months of procedural issues, π filed dismissal before the Δ answered or made a motion for summary judgment. Held that it was OK to do that, and even if other papers than sum judg and answer exchanged, do not matter. This explores the desire to make voluntary dismissals early in the litigation, to prevent the costs to Δ piling up.  Held that there is absolute right before the sum judg and answer.

F. Amendments to Pleadings

1. Amendments as a matter of right
· Rule 15 (a) allows amendments:

(1) π has the right to amend once before Δ serves and answer  (unlimited time- except that the Δ has a certain number of days to answer.

(2) Δ can amend once within 20 days of giving an answer (and if not on trial calendar). Need permission after 20 days.

· Compare pretrial orders (under Rule 16(e) which are not modified unless “manifest injustice.”

2. Permission needed to amend
· Permission is usually granted liberally before trial, want to protect rights of π unless prejudice would result

David v. Crompton and Knowles CO. revisited

Now they want to change the language of their “admission” that they did not have enough info to know whether they made the machine to a denial. This would cause prejudice to the other party. The ct assumes that since the S/L ran out on the company that actually manufactured the machine that hurt someone, this means prejudice to the π. 

3. Relation back doctrine

· Treats the amendment as if it was filed the day you gave in original complaint

· Rule 15 (c)(2) & (3) 
· Variance: Rule 15(b) when the evidence at trial does not match what you plead in the beginning, can amend to make them match. I.e. plead a breach of K, in the end, looks like a tort. 

Swartz v. Gold Dust Casino

Π injured on staircase in casino 5/4/79. Δ1 SJ motion denied 4/1/81. Π motion to amend to add Gold Dust as Δ2 granted 5/7/81. The amended complaint was served on Δ2 2 yrs after the accident, after the S/L had run.  The Δ1 argued that the amendment changed the c/a from a defective design to defective manufacture, and so Δ2’s complaint served too late. Ct held that because it relates to the same T/O, relates back.

IV
STRUCTURE AND SIZE OF A LAWSUIT


A. Who is proper π?


1. 
Rule 17(a)

Every action shall be prosecuted in the name of the real party in interest. This rule is not so important, used to be because only certain ppl could sue in ct- i.e. the owner of a house but not the equitable owner.

a. Must use legal name- can’t sue anonymously in most situations-
· People have right to rebuke a claim. How can they if they don’t know who is accusing them?

· Mostly the gov’t is sued anonymously to test the legality of gov’t action (like Roe v. Wade) when dealing with highly private info.
b. Must have a legal standing to sue- a legal right to enforce the claim in ct
· Includes: executors, administrators, guardian, trustee of an estate

Virginia Electric & Power v. Westinghouse Electric

In an insurance action, the insurer who had already paid for the damage done was permitted to bring suit, even though not directly a π. Partial subrogation when loss exceeds the coverage. 

-Joinder is not required by 17, which may destroy diversity jurisdiction and leading to dismissal. 

Some feel (like L) that Rule 17 unnecessary b/c Rule 19 joinder and res judicata together seem to do the same job.


2. Fictitious names
S. Methodist U. Assoc. of Women Law Students v. Wynne and Jaffe

The women law students wanted to sue anonymously and the Δ wanted to reveal their names. The women feared discrimination due to their gender based-discrimination suit against law firms. They were not allowed to proceed with action under civil rights act anonymously under Rule 10 (a) which causes the names to be on the complaint. 

-The Rule 10 does not recognize and language of Title VII have no exceptions that the complaint should have a name. Special circumstances (rape, minor) may compel anonymity. 

B. JOINDER

Rationale: encourage consistency and efficiency, avoid inconsistent judgments.

Before you consider whether parties may be joined, examine SMJ. Without SMJ for the claims, cannot be tried in Fed ct.

Once parties are in a lawsuit, these are claims they can make:

1. Claims by π:

a. Rule 18 (a) can assert any/all claims against a Δ “open season rule” but remember to express basis for SMJ in claim

b. No common transaction or occurrence requirement with single Δ

c. This applies to cross-claims, counterclaims, or 3rd party as well to a single Δ.

2. Claims by Δ -Counter Claims
a. Rule 13: authorizes any defending party (not just original Δ) to assert claims back to anyone who claimed against him (counterclaim)

· Compulsory Counterclaim: Rule 13 (a)- when it arises from same T/O as the claim against him

· Permissive Counterclaim: Rule 13 (b) When the claims are completely unrelated to the original claim, different T/O.

· Rationale: allows the Δ to settle all claims w/o filing a separate lawsuit

· Under Rule 42(b) a court can sever all unrelated claims and order separate trials when it would be prejudicial or more efficient to try them separately.

3. Cross-Claims x/c (Δ to Δ)

Δ can sue a co-defendant in x/c Rule 13 (g) optional assertion if arises in the same T/O. 

4. Joinder of π’s and Δ’s- how do we structure the lawsuit?

Rule 20(a) 

· allows π’s to sue together if they assert claims arising from same T/O and the claims involve a common question of law or fact.

· multiple Δ’s together under same criteria.

· The joinder is left to the decision of the π’s- not required







     Δ1

Rule 20(a) common T/O
Rule 13(g) Δ1 can decide whether to x/c Δ2 in a separate suit. 
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Δ2 can counterclaim, Rule 13(a)
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Claim #1 related to original lawsuit by π








Claim #2 unrelated to original suit 








Can sue him for anything

Δ2
**Cannot sue on #2 w/o #1 first- #1 triggers Rule 18(a) after proper x/c

Kedra v. City of Philadelphia

The π and 8 kids wanted to sue the city police for multiple occurrences at once. Claimed that joinder improper due to vast occurrences alleged and amount of time in between. Held that amt of time is of no importance. The cts want to join as many instances together to be efficient, liberal joinder rules.  Need only be “reasonably related”—part of alleged pattern. 

Insolia v. Phillip Morris

3 smokers suing cigarette comp for their injuries due to conspiracy to mask effects of smoking. Joinder was not proper because they all started/stopped during different times/points in ad campaigns, diff injuries, smoked for varying amounts of time, different brands. Conspiracy covers 30 years, they started smoking before that. Too much prejudice (need to prove causation) to the Δ to join these claims under Rule 20.

Cohen v. District of Columbia National Bank

Π contended that loan practices of banks in DC violated antitrust regulations. Moved to join all DC banks as Δ’s that had those practices, even though he did no borrow from some of them. CT held he could not join a Δ if they did not have an effect on him to which he is entitled to relief.

5. Compulsory Joinder

-
Necessary/Indispensable Parties

· Rule 19 (a)- who must be in a case? Joinder required for any person who has a material interest in the case and whose absence would result in substantial prejudice to the absentee or to other parties before the court.

· Step 1

(1) Can the court provide complete relief among the parties if the absentee is not joined?

(2)(i) will absentee’s interest be harmed if not joined? State Farm

(2)(ii) will Δ be subject  to double liability or some inconsistency if not joined?

· Step 2

· Is joinder feasible? Look for PJ and SMJ. If you bring A in, destroy diversity?
· Step 3

· If joinder is not feasible, ct can either proceed w/o absentee or dismisses the case Rule 12(b)(7) “indispensable motion”
(1) Under Rule 19(b) look at four factors:

(a) The extent to which the judgment would be prejudicial to absentee’s interests or anyone’s interests already in the suit

(b) The extent prejudice can be lessened or avoided by appropriate ct action

(c) Whether relief given w/o absentee would be adequate
(d) Whether the π has any other adequate remedy if the action is dismissed in this court for non-joinder of the absentee.

Examples:

1. W holds stock in Corp. G claimed that he owns the stock with W jointly, sues Corp. Must join W? Yes.

· If don’t bring W to ct, cannot tie things up effectively

· Focus on the absentee- if G wins, W’s shares are gone.

· The Corp may then be subject to suit with W after the suit with G. 

2. A & B own a house together. C sues A for possession.  Need B under Rule 19(a)(1)
· Note: joint tort feasors not always necessary Parties (like in 4 car accident)

· See prob 9 handout

Janney v. Shepard Niles

Π investment banking corp made K with Underwood and all subsidiaries as their exclusive advisor. One of the subsidiaries, Shepard, breached the K by using someone else. π brought suit against Δ, and Δ moved for judgment on the pleadings based on the fact that π did not join Underwood as a Δ. Held that:

· When K imposes liability on several co-obligors, complete relief can be granted if only one of them are in the suit.

· Underwood is not necessary party under Rule 19(a)(1)

· Not a party whose joinder Rule 19 (a)(2)(i)  needed because Underwood will not be harmed if not in the suit. Will not be a precedent to rula against Underwood should it be subject to another suit

· Rule 19(a)(2)(ii) does not apply because it is not prejudice. Will not be subject to double liability because Underwood would be jointly and severally liable if lost the suit, not subject to suit against from Shepard (they are a subsidiary)

· Using Rule 14, Δ could implead Underwood to assert claim for contribution or indemnity upon principles of restitution if ultimately held liable to π.

6. IMPLEADER

Rule 14

A Δ brings a third party into the suit who may be liable to π

1. Claims for indemnification- 

The Δ claims that if they are liable to the π, they are entitled to all or some of the money damages from 3rd party Δ.

2. Derivative Action- 

3rd party Δ may avoid liability by battling π and/or Δ’s claims

3. Original Suit:

-Impleader claim is considered as an original suit for pleading, service, etc.

-Timing: Δ can use Rule 14 w/o a motion for permission within 10 days from service.  After that, at discretion of judge.

-Get jurisd for third party even though 3rd party not diverse: arises out of the const case- not just the T/O common- and arises out of the “common nucleus of operative fact”

4. Diversity issues:
Citizenship of 3rd party Δ is irrelevant- only the original parties must have diversity. The π and the 3rd party Δ can be from the same state. However, must be SMJ for the claim itself (I.e diversity between the Δ and 3rd party Δ)

5. “Bulge Rule” 4 (k)(1)(B) only applies to 3rd party Δ’s or necessary parties

6. Rule 14 (a) allows claims by π against 3rd party Δ’s, as long as arising from the same T/O and allows counterclaim from 3rd party Δ and π- forms a triangle

Clark v. Associates Commercial Corp

Π brought action in tort and K against Δ for damaging his tractor while repossessing it, because it was collateral on a loan. Δ claims that 3rd party was really at fault. The π did not want the Rule 14 joinder action to join the 3rd party b/c in K under UCC not liable for in 3rd parties. Because this state recognized as a c/a an employer trying to get money from employee/agents for liability in tortious acts, joinder permitted so employer can x/c. 

7. INTERVENTION- 

Outside parties want to force people in the suit to let them in 

· Needs timely application to get in to protect their interests in a suit (like Capassos in Band’s Refuse)

· Balancing of the policies: that π is the “master of the action” 

· That other parties and the ct have an interest in avoiding multiplicity/inconsistency in litigation. 

· Rule 24(a) (2) Intervention of Right: focuses on harm to Δ’s interests, must show:

(a) Harm to their interest if not joined AND

(b) That their interest not adequately represented now

(c) Can be statutory

(d) Compare- compulsory joinder 
Natural Resources Defense Council v. US Nuclear Reg. Commission

When it satisfies Rule 24, can join a lawsuit even if it will expand the litigation. Here, 2 power companies w/o licenses were denied entry because there was already one comp that had a license (which was not issued yet) representing them. TC decision reversed, they were not properly represented in a matter that affects them. Requiring a direct interest in the suit is too narrow. 

-Rule 24(b)(2) Permissive Intervention:

a. Ct has discretion to allow a party to intervene if: 

(1) Fed statute provides for it 

(2) At least one common question of law or fact exists in same T/O

Example where it would be denied: X batters Y. 3 months later, X batters Z. Common question of law? Yes, what is a battery? Is what X did a battery? Will we allow it? NO because it is prejudicial to X. 

8. INTERPLEADER

· When a person faces liability to multiple parties, can force them to come together for a suit to avoid inconsistent rulings.

· If the party wants, they can give the property/amt in controversy/item to the court and discharge themselves from the lawsuit. If they want the property also, can remain a party.

1. Rule 22 permits interpleader in any action that meets normal jurisdictional requirements in Fed Cts, diversity requirements or fed question. 

2. 28 USCA §1335 – permits interpleader if 2 or more diverse citizens have an interest in the property and it is worth more than $500.
3. Differences between the statute and Rule 22:

Rule 22 Interpleader
Statutory Interpleader § 1335

Treat like an ordinary diversity case (stakeholder must be diverse from every other claimant)
All you need is one claimant diverse from another claimant (stakeholder’s citizenship is irrelevant)

Must exceed $75,000
All you need is $500 or more. 

Venue-> regular case § 1391
Venue-> OK in district where any claimant resides § 1397

Service-> regular case
Service-> nationwide service of process § 2361



Need a threat of real double liability here


Need to deposit money in the ct here


State Farm & Casualty v. Tashire

An accident with a busload of people, truck, etc. State Farm only insured truck driver to $20,000. Wanted to give the money to the court and let the court decide how to divvy it up between everyone, get out of the lawsuit all together by joining all the people involved together. Did this before a valid judgment came along on any claims: SC ruled that you need not actually get a judgment against you, just foreseeable π’s OK. However, this is a case interpleader would be inappropriate- too many Δ’s from all over. Ok to give injunction stopping the Δ’s from getting money over the $20,000- OK to interplead based on the money, not to control where the lawsuit is decided.

V. CLASS ACTIONS - Rule 23

One or more members of a class similarly situated may sue or be sued on behalf of all members of the class. Lawsuits permitted when necessity or convenience justify a group action rather than separately. Rule 23 (a) lays out appropriate class. Rule 23(b)- is this the kind of lawsuit that would be permitted to go through as a class action? 

· Decisions on a class are binding to the entire class as a whole. 

· Problem of Representation:
· Lake Woebegone Hypo: the Lake is surrounded by 350 homeowners. The homeowners want to enjoin someone from using a powerboat. This ct says that 95% of them signed the covenant “no powerboats.” Another suit against a second Δ not in the first suit. The π’s say that the old suit established that the covenant was valid. Not so, because the second Δ was not adequately represented by the first suit, and so is not subject to it. 

Hansberry v. Lee (not a class action)
Hansberrys want to raise issue that only 54% signed the racially restrictive covenant and not the required 95%. Lee wants to use the holding in Burke that held the covenant valid. The ct said that Hansberry not adequately represented by the parties in original lawsuit. The parties had different interests (maybe didn’t even say that under 95% signed the covenant). 


Standards for Representation Rule 23(a)


Must meet 4 requirements:

(1) numerosity- too many people to practically join them all under joinder rules

(2) commonality- same questions of law/fact in common

(3) typicality- the claims or defenses of the class rep is representative/typical of the whole class

(4) class rep must fairly and adequately protect the interests of the class 

Holland v. Steele

Prisoner suing warden for restricting access to lawyer wanted to be a class. Ct agrees this is a good class under Rule 23(a), even thought they will deal with the differences in detainees and sentencees later on if necessary.  This also satisfied 23(b) because there was equitable relief sought as to rights held in common. 

· If you have another case after this and you don’t want the judgment to be binding, must argue that you were not adequately represented before.

· Much harder to set up Δ class action than π action. Almost all classes are π’s.

Rule 23(b)
Types of Cases Appropriate for Class Actions:

(1) Prejudice from separate actions- a class suit is permitted if separate actions would create the risk of:

(a) incompatible standards of conduct for Δ through inconsistent adjudications (Smith-smokers case. Either you let your employees smoke or not. Can’t have it both ways in separate lawsuits)

(b) substantially impairing or impeding the interests of other members of the class (State Farm-limited fund to go around)
(2) Equitable relief as to rights held in common

(a) a class action is warranted where the basis on which the opposing party has acted is generally applicable to all and declaratory or injunctive relief would benefit the class as a whole (Holland)

(3) Damages – Common questions predominate

(a) the most common basis for class suit is when common questions predominate in a class action and class action “superior” to other methods. Look at:

· Interest of indiv. Members in personally controlling their cases

· Nature and extent of any litigation in progress with the same controversy

· Desirability of consolidating all claims

· Any difficulties in managing the class action

· Read footnotes 293 and on.
Rule 23(b)(3)
Rhone-Poulenc Rorer, Inc.

Drug companies manufacturing  blood solids for hemophiliacs sued by those infected with AIDS from their products. Alleged should have screened blood for Hepatitis B, and screened donors better- high-risk donors. The ct did not certify the class. The class was varied, some died already, some just sick, some don’t know they are in that class. In different states, and must decide tort based on state law- which state law? Tort law differs everywhere. Can’t figure out a jury instruction to fit all the class at once. 

· Don’t want to encourage too much settlements in fear of huge payouts in class action suits. Can bankrupt comp in one suit.

· Multiple trials can divide the liability up

Mentions Jenkins case in decision. Asbestos victims- made it a limited class action, everyone bound unless they “opt out.” Different there b/c many states have diff tort laws. 

Rule 23(f) right to appeal decision to certify/not certify a class within 10 days of decision by ct.

Eisen v. Carlisle & Jacqueline

Class action under securities laws- the π was overcharging commissions- the claim of any one person was so small not worth litigating. The Δ firm made $75 mil off these people. Held that must notify the class so that they can opt out if they want to. This is a barrier on many class actions because the π must pay costs of notifying the class members, especially expensive if have their addresses and must notify through that personally (not through printed ad). Concerns due process of notice. Rule 23 (c)
How does class action affect jurisdiction?

(1) SMJ

(a) Diversity of citizenship- only the class rep is considered

(b) Amount in controversy-

(i) General rule: every member of the class must claim more than $75,000 (no aggregation permitted) Under 23 (b) (3) “spurious class action”

(ii) Modern split: Supp. Jurisd. statute § 1367 overrules this requirement- only the rep needs the statutory amount. 23 b (1) and (2)
(2) Personal Jurisdiction

(a) In an action involving a nationwide class, a state ct can assert PJ over class members when they are afforded ability to opt out if they choose to

(3) Creating a class action just for a settlement- Rule 23 (e) 

Once a class is certified as a class action, notice to the entire class must be made before any class action may be settled or dismissed. Insures each member gets adequate representation.

VI. DISCOVERY

Rules 26-37 

26 (b)(1)

Parties can obtain materials regarding any matter that is not privileged, which is relevant to the subject matter in the pending action.

· Depositions

· Interrogatories

· Requests for admissions

· Requests for production and inspections

· Physical or mental examination

· In increasing amt of jurisdictions, mandatory rediscovery disclosure

By the time the case goes to trial, discovery produced well-defined issues. No surprises.

Questions about discovery usually center on:

1. Scope of discovery- Is the matter relevant and not privileged? Can be limited or denied as far as work product or expert testimony.

2. Sanctions- Has party’s resistance or non-compliance merited judicial imposition of sanctions?

A. Devices

1. Prediscovery disclosure- 

a. Rule 26 (a): provides for initial disclosure of certain material before commencing formal discovery: 

· name address tel # of ea. Indiv. Likely to have discoverable info

· copy of or description of location of all documents and data

· computation of damages, and materials upon which it is based under Rule 34
· insurance agreement

b. Rule 26(f) provides for an initial conference of counsel to meet and discuss the nature and basis of the claims and defenses, and develop a proposed discovery plan, and specify what should be given in pre-discovery disclosures. Can even discuss settlement.

c. Rule 26(d) states there is no formal discovery before the conference unless there is a formal ct order to.
d. Timing of initial disclosures- within 14 days of meeting with counsel, unless changed by the ct.
e. Form of disclosures- all must be signed by attny stating that to best of knowledge formed under reasonable inquiry 
f. Duty to supplement- if a party learns something to be incorrect or if corrective/addt’l info becomes available, must supplement the disclosure w/ the added info
2. Document Production and Inspection 

a. Rule 34 permits parties to demand oppty to inspect and copy things possessed byt the other side

b. Materials discoverable: all things, including testing and sampling of materials and entry onto the prop of the other party

c. Designation of items: must describe the items to be produced so someone of normal intelligence can know what is being sought

d. Items in responding party’s control- must provide in the way that you found it, can’t mess it up to make the other side’s job harder. “Kept in the ordinary course of business” or organized to respond to the requests.

3. Interrogatories

a. Rule 33 permits any party to send written questions to another party to be answered under oath.

b. Numerical limit: 25 interrogatories, including sub-parts. Limitation applies to each party, so that co-parties may each use 25 even though represented by the same lawyer. 75 not unusual number.

c. Duty to respond: A party must answer to the interrogatories within 30 days of service. Must give all info under heir control- duty to investigate.  Includes looking in own files, questioning agents or employees,

d. Failure to adequately answer interrogatory: 

(1) Motion to compel response- if the answer is completely evasive, ct on proper motion can order the party to answer appropriately. Failure = sanctions.

(2) Objections- a motion to compel an answer will be denied if the question is subject to a timely-made objection.

(3) Costs of proceedings- the party that either refuses to answer and makes a bad objection, or asks a question without compelling justification, subject to an award of costs and attnys fees incurred during discovery.

4. Depositions

a. Rule 30- A deposition is an examination of a witness infront of a ct reporter. Limit of 10 given. Each deposition is one day of 7 hours.

b. Benefits: Permits questioner to get answers fairly spontaneously and for follow-up to answers, especially provides reactions for surprise revelations.

c. Questioning of Deponent: either orally or in writing if they are far away. The adversary can review the questions first and submit cross-questions, but answers are given orally.

d. Objections: the lawyer for the other side can object to any of your questions. Grounds for such objection is Fed ct can only be:  to preserve a privilege, enforce a limitation on evidence imposed by the court, or to present a motion for protective order.

e. No waiver- if a witness does not object to a question, this does not mean they waive their rt to object in the future. At trial can still object. However, this is not applicable to errors in the record that could have been easily corrected but were not. 
5. Physical or Mental Examination’

a. Rule 35 (a)- when the condition of a party mental/physical is “in controversy” the ct can submit the person to examination for “good cause shown”

6. Requests for admissions

a. Rule 36 permits a party to ask the other side to admit anything within the scope of Rule 26(b)

b. Assumed to have admitted these things if they don’t deny them. Denials must be specific and fairly meet the substance of the of the requested admission. When admitted, it is the “truth” for the litigation at hand.

c. Device to eliminate issues: The request for an admission imposes a duty on the party who presents it that they will not litigate the fact at trial. 

d. Time limit: must file response within 30 days

B. Sequence of Discovery

1. Complaint is the first discovery device

2. Discovery from non-parties

3. Discovery from corporate party

4. Discovery disputes: 

(1) Rule 37 requires a motion to compel discovery be accompanied by certification that moving party has in good faith conferred/attempted to confer w/ other party in an effort to secure the material w/o a court action.

(2)  Duty to supplement: Rule 26 (e)
Expands the duty to supplement when an answer is not complete enough or incorrect.

C. Exempt from Discovery

“Privileged material”

1. Work Product- prepared by or under direction of attny in anticipation of litigation. Subject to discovery only if the other side can show substantial need and an inability to get the info through any other means.

Hickman v. Taylor

Established the work product immunity in Fed cts. Prior to Rule 26(b)(3)

A boat sank, killed 5. Lawyers anticipating litigation interviewed the witnesses. Π’s interrogatories requested the interviews in discovery. The ct agreed this was privileged because attny need privacy in their work- otherwise would never write anything down. Can see the private thoughts of the opponent’s attny in his notes. DO not want the lawyer to be a witness on the stand.

(a) Trial prep by non-lawyers- Hickman only protects the work of lawyers (assistants, maybe experts) Rule 26 (b)(3) includes “consultant, agent,” etc. 

(b) Tangible materials- 26(b)(3) language limited to tangible items, but intangible would prob be protected under Hickman. 

(c) Absolute protection of attny thoughts, opinions, legal theories Rule 26(b)(3)
Expert reports- 

(1) Non-testifying experts- only discoverable in exceptional circumstances Rule 26(b)(4)(B)

(2) Informally consulted experts- the protections above only apply to experts specially employed by a party
2. Attny-Client Privilege

Applies to corporate client as well. Still did not answer who the “client” in a corporation is. 

Upjohn co v. US

Questionnaires in internal comp investigation regarding bribes to foreign officials to business were protected under attny-client privilege. IRS wanted to get in discovery these documents. Lower ct held only senior management was protected by attny-client privilege, but ct held that applies to all employees that give info to lawyer. Want to promote communication between lower employees who can incur liability for the corp. The gov’t is free to give them depositions to find out what they can. Broad reading of “client” here.

· Work product can apply w/o attny client priv- to former employees, witnesses

In re: Shell Oil Refinery

Employees of Shell were sent to investigate the reason the cracking unit exploded. Ct held that employees can be considered as experts, decided before Rule 26(b)(4) added. Whether employee is an expert, will be decided on case by case basis. If not going to be called at trial, non-testifying witnesses need not be submitted to discovery at all. 

D. Interviews- Private Investigation

1. Formal discovery not obligatory- can fact gather w/o judicial assistance. Civil litigants can get info in other ways if they like. 

2. Exception: lawyer cannot talk to opposing side w/o the lawyer’s permission- unethical

E. Sanctions

Rule 37

· This gives teeth to the rules- enforces it

1. Due process requirements- there are limitations on the sanctions over lawyers to the extent that they should not affect deciding the cases on the merits.

2. Willfulness, bad faith or other fault: Does other fault extend to negligence? Not clear. 

Cine 42 St Theatre v. Allied Artists Pictures

Found that failure of the Δ was only “grossly negligent” and did thus qualified for the most extreme sanctions under Rule 37. Fit subjects for general deterrence.  Through its actions, Cine froze its discovery process for more than 4 years. Willfully disobeyed ct order to answer properly interrogatories. 

3. Punishing client for lawyer’s misconduct?- 

SC says that the lawyer is an agent for the client and would therefore be liable for the actions of the lawyer. However, most lower cts would insist on some client involvement.

· Harshest sanctions: order of dismissal and default judgment.

4. Rule 26- Mandatory Disclosure

· Reduces the cost of discovery because ppl do not have to ask for some things, must be automatically turned over

· Failure to make disclosures or cooperate, results in Rule 37
· 37(a)(2) motion to compel proper disclosure (this is not an option if they reply but poorly. This is only for complete failure to respond- sanctions are not for poor answers)

· 37(g) if they do not cooperate under Rule 26(f) –ignoring you- the court may after oppty for hearing require the party to pay reasonable expenses including lawyers fees.

VII
SUMMARY JUDGMENT

The point at which the ct decides there are no facts at issue. Pretrial device that permits screening of cases that need to go to trial.

1. Moving party must show: (1) no dispute as to material issue of fact (2) entitles to judgment as a matter of law. 

2. Compare to Rule 12(b)(6) Motion for Failure to State a Claim- SJ allows the ct to look at evidentiary material. Pleadings motions only look at the face of the complaint and its sufficiency. Consideration of any material via a 12(b)(6) motion can turn it into a motion for SJ

3. Contrast SJ with Judgment as a Matter of Law “JMOL”

(a) Timing: The SJ motion is before the trial. JMOL is at the close of evidence at a trial- and may be reviewed after a verdict is returned by the jury.

(b) Nature of material considered: SJ is based on written motions. JMOL is based on the live testimony at trial.

(c) Burden of proof: initial showing requirement: The moving party must make the initial showing of evidence (burden of production) for the motion of SJ. Not required after the trial or when the moving party does not have the burden of proof.

(1) Opposing party with the burden: Point out the insufficiencies of the other party’s case. The opponent then needs to show that there is enough evidence for a trial. 90% of SJ motions are made by the Δ because the burden of proof is hardest on the π.

(2) Moving party with the burden- the π may have so much evidence that is enough to have SJ. 

(3) Rule 56 (c) sets out the standards for SJ. 
The Concept of Burden Shifting

1. The burden is fulfilled so much that it shifts to the other side.

· Burden of persuasion- Which party must convince the trier of truth the accuracy of his statements

· Burden of production- Whether π has enough stuff to go to trial in the first place- could they find for him?
· Rule 8(c) affirmative defense- shifts burden onto Δ.

Early View:

The moving party must make a strong showing that no reasonable jury could vote otherwise.

Adikes v. S. H. Kress

Woman entering with 6 black kids, rest refused to serve her, claimed the restaurant conspired to arrest her via 2 police. 42 USCA § 1983 conspiracy to arrest. Δ moved for SJ, granted based on affidavits by 3 policemen that they did not conspire to arrest her. SC reversed because the Δ failed to support its burden that the police were not in the store (other plainclothed police?) Very high burden on the Δ this way. 

· How can you show the absence of a conspiracy? Π had rt here to go to the jury. 

· All π had was hearsay evidence: shows that this can be used for SJ purposes, even if not allowed at trial

Current view:

Celotex v. Catrett

W suing asbestos manufacturer for causing death of H. Δ moved for SJ b/c she did not have evidence linking the asbestos made by the Δ’s to her H’s death. This case allowed the Δ to use the lack of evidence on the π’s side to get SJ- the party with the burden of proof cannot prove a material fact. Don’t have to prove that the H was never exposed to their asbestos

· Do not have to present their own evidence to combat the π’s evidence.

· However, cannot just make bald assertion that π has no evidence- need to point out specific facts/lack thereof in the record and state the basis for the motion- absence of genuine issue of material fact.

Rule 56(c) (Says “if any affidavits”- does not mean that the Δ in a SJ motion must supply evidence against the π’s case. Just show lack of evidence ok)

This view makes SJ easier to get.

Shifting the burden- burden of persuasion is usually with the π. The burden of production can shift between parties. If you as the π produce so much- do more than meet the burden so that the jury MUST find for him, the burden shifts to the other party. If he succeeds in meeting the new burden, go to jury. If he meets the burden, goes to the jury. If more than meets it, shifts back to π. At some point, someone will meet (not shift) a burden, and go to jury.  

Arnstein v. Porter

Π sued alleging Δ copied his songs. Δ got SJ because denied he ever heard π’s songs. Reversed SJ because this is a case where the testimony at trial would have been pivotal. (The π’s songs were sold in the millions- not impossible that the π heard them.) 

Problem: can you always deny SJ because there is a chance that testimony will lead to a confession on the stand or believable/unbelievable witnesses?

Dyer v. MacDougall

Π alleged defamatory statements made to him. All witnesses to the event deny such statements were made. SJ was appropriate here because when all the witnesses will deny defamation at the trial, predictable that there is no issue at law. 

Views on SJ

Moore-
“I can prove I am not guilty”

Δ making motion for SJ should shift the burden of production onto the π. Demonstrate why there is no evidence of their suit. Δ takes on the position of persuading the judge that there is no evidence. SJ is difficult to get. I.e. in K, prove there was no breach.

Currie-
“Go ahead and try to make a case”

the Δ must do nothing, only make the motion. Then the π must do something. (In reality, would not do this b/c if someone moves for SJ, you want to oppose them)

Lewis-
Close to Celotex- “He can’t prove I am guilty”


Show that the π can’t prove a material part of the case or at least that π cannot win based on the material Δ puts in. Just claim “lack of evidence” don’t have to reverse the case and prove your innocence.

VIII
Judicial Supervision of Pretrial and Promotion of Settlement



Rule 16

Policy: The procedural posture of discovery promotes making the results of lawsuits less uncertain, narrowing the issues early on. Disadvantages to a pretrial conference: 

· may take some control away from the parties on their own cases

-
may force important decisions early before there is enough time to examine the issues

· may force judges to prejudge the issue before all the facts are in

A. PRETRIAL CONFERENCE

· Rule 16 provides for 2- “Scheduling and Planning” and “Final”

· Must participate in good faith- to narrow the issues and reduce chance of surprise at trial

· Scheduling and Planning: arranging depositions, establishing early control in the case so does not lack management, discouraging wasteful pretrial activities, improving the quality of trial through better prep, facilitating settlement

· Mandatory aspects: Some local places, SDNY and DC (busier places) require these meetings in all cases. All parties must “meet and confer” Rule 26(f) before scheduling the conference.

· Encouraging settlement: Rule 16(c)(9) explicitly states that settlement may be discussed at the pretrial conferences. 
· Sanctions imposed if someone does not show up to a pretrial conference, is not negotiating in good faith, or not prepared.
B. SETTLEMENT DEVICES USING 3RD PARTIES

Ct cannot require the parties to use binding arbitration w/o consent. 

1. Early Neutral Evaluation- a respected lawyer with expertise will give a frank assessment of the case in 2 hrs. Before giving his evaluation, asks the parties if they want to discuss settlement. If not, gives his opinion, outlines case development plan, identifies areas of disagreement and suggesting ways to do discovery.

2. Advisory Arbitration- Get to present case to 3 neutral arbitrators (usually attnys) who give non-binding  judgment. Rules of evidence are relaxed.

3. Mini-Trial- in accelerated mode present the trial to a jury. A ct cannot force parties to use this method to preserve work product and try the case the way they want to. 

4. Mediation- just discussing, the neutral person facilitates discussion, doesn’t judge. 

C. SETTLEMENT INCENTIVES - SHIFTING OF ATTNY FEES AND COSTS

Marek v. Chesny

The Δ’s offered before trial to settle at $100,000 and π refused. Ended up getting $60,000 at trial. The ct awarded Chesny $32,000 in costs and attny fees incurred before the offer, but after the offer got nothing under Rule 68 which shifts to the winner all costs that are incurred after an offer that exceeds the actual amount awarded in the end.

-When Rule 68 was drafted, attny fees were considered to be costs (legistl hist)

-§ 1988 enacted enabling π’s to get costs and fees, and Congress was aware that attny fees were considered costs

-If Congress did not intend for those in § 1983 actions to get attny fees, should have exempted them in the legislation. Since they did not, costs include attny fees.

Newton v. A.C.S.

Tr Ct issued an order when in a complex asbestos suit that the parties, if they will settle, must do so within 2 weeks before trial. In one case, ct gave $1,000 fine for settling after cts deadline. In another, each Δ was fined 250 for settling during trial. On appeal, reversed the fines because you cannot limit a party’s ability to settle. They have the right to see how things are going along the way. 

· Not allowed automatic fines, akin to contempt. In contempt, get a hearing first =due process.

IX
TRIAL


Very few cases end through a trial. Most are settled/dismissed.

A. Phases of a Trial

1. Jury selection- Rule 38:

· 7th Amendment- applies only to actions in Fed Ct. Preserves the rt to jury trial in actions at law- but not suits in equity. How it was during the time of Const. Writers. Chances are, if you are entitled to money damages, entitled to jury.

· Jury instructions: should give more thought to them. Important. Ea side gives suggested ones to the judge. 
· Rule 38(b) whether you have the rt to a trial by jury or not, must ask for it in Fed ct. A deadline is given. 
2. Opening statements

3. Presentation of evidence
4. Argument
5. Instructions
6. Jury deliberation and verdict
7. Post-trial Motions and Judgment
B. Judicial Control of the Verdict

1. Judgment as a matter of law (JNOV, Directed verdict)

· Rule 50(a) Like a delayed SJ

2. Motion at close of proof- must put in motion for JMOL before the jury gets to decide the case. Sometimes judge may send it to the jury anyhow, and reserve rt to decide on JMOL = renewed JMOL. Better on appeal if the jury does decide in favor of the moving party.

3.
Party can renew their JMOL   motion if the jury actually does decide against them. 

4. Cannot make the JMOL after the jury has decided the case b/c it is a constitutional issue- depriving of trial by jury. 

Guenther v. Armstrong Rubber Co.

The π’s witness and his expert disagreed as to what brand tire hurt the π.  TC gave directed verdict to Δ. This should have been a jury issue: whether to believe the expert or the π. 

3. Rule 50- Motion for New Trial

If the reason π did not have enough evidence to take it to the jury is b/c some evidence was ruled inadmissible, can make this motion for a new trial. Why make a motion to the judge who ruled it inadmissible? Might realize made a mistake. Better to do it now than wait for an appeal- too late. Also, tr ct more familiar with case. Must be seriously erroneous-gross mistake.   

-
Judge can also grant this motion when a jury comes back with a huge amount awarded- judge thinks excessive. 
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