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Introduction

A.  Purposes

1.  Investment

2.  Residence

3.  Business Use

B.  Forms of Transactions

1.  Buy

2.  Sell

3.  Lease

4.  Right of way  easements

5.  License

I.  The Purchase Contract

A.  Parties

1.  Identity  Who owns the property?  Is it a person or corporation?

a.  get a warranty of representation that person owns the property

B. @C 1.1, 1.2

2.  Authority  legal concept that a person can really act  p. 85-88 supp

a.  Must be sane

b.  Must be 18

B2.  Aliens can own property

c.  Marrieds  Family Code 5.24 [p.85 supp]: only the person whose name is on the title has to sign the contract

d.  Co-tenants  need signature of both tenants

e.  Partners [p.87 supp]  one of the partners needs to sign

i.  Joint venture  partnership for a limited purpose

ii.  Partnership  On going business relationship

f.  Limited partnership  only general partner can sign

g.  Corporations  an officer must sign under the direction of the Board of Directors (no shareholders in this loop)

h.  LLC  manager signs [rough equivalent of director]

i.  Danny the Developer, Trustee (but no beneficiary)

i.  101.001 Blind Trust Act  buyer may ignore beneficiaries and deal with just Danny

ii.  Danny can sign, but also takes liability

iii.  You can ignore trustee part as far as contracting matters as concerned

[the blind trust act allows a trustee to act for an undisclosed trust.  Normally you have to look at trust document in a disclosed trust to see if trustee is authorized to sign the trust.  Trustees of Disclosed trusts are not liable for torts, but trustees of undisclosed trusts are]

3.  Do
A.  Ask lots of questions

B.  Have answers put in writing

C.  At closing, let title company prove that seller has the authority

D.  Get a warranty of representation as to owner

B.  Legal Descriptions  we hereby agree to buy and sell ___________

1.  Metes and bounds

a.  See page 118, supp

b.  Begin at a certain point, then go 100' west, then 50' north, etc.

c.  P.624-26

2.  Lot and block (e.g. govt survey)

a.  See page 125, supp

b.  Lot 1 of block A of . . . subdivision . . . as recorded at . . . of the plat record

c.  Townships often use this method [see below]

d.  Notice how most general description is at far right of sentence and most specific is at far left [of b.]

e.  p.626-629

3.  Refer to writing which has 1 or 2

a.  Does not have to be a recorded writing  but recorded writings are easier to find

b.  Must pass SoF

c.  Im buying from john doe what he bought 20 years ago as recorded in volume ___ of such and such book

d.  You just need to be able to follow a paper chain back to either 1 or 2

4.  SoF [supp, p.89]

a.  In writing  26.01

b.  Signed by party to be charged (defendant)  26.01

c.  Valid legal description [courts have added this in]

d.  Morrow [p.95, supp]

Writing must furnish or reference to something else that has the means or data by which the land conveyed may be identified with reasonable certainty

1.  Metes and bound was insufficient because there was a starting point, but no directions after that

2.  Lot and block insufficient because the exact lot of the block is undescribed

3.  Parol evidence or 4 corners rule gets evidence out that is not in writing that might help legal description

e.  Lubel [p. 104, supp]

East side of lot wasnt defined, so you cant find a unique piece of property

Testimony gave description, but that doesnt work

f.  Complete description must be in documents

g.  Martin, p. 631  description of the property by correct lot numbers, block numbers, addition, city, county and state [lot and block method]

H.  Norris p. 91 supp  description should be so definite and certain upon the face of the writing itself, or by other writing referred to, that the land can be identified with reasonable certainty

5.  Errors in description  p.639-41

a.  Physical landmarks control over distances

Go 100' to lamar blvd. Right of way, but right of way is really 105' away  right of way controls, not 100'

b.  Cure  p.622-24

1.  Adverse possession

2.  Quit claim from everyone

3.  See if document can support the understood meaning

4.  Look to parties mutual intent even if document says something else

C.  Principles of the law of property  p.641-44

6.  Townships

36 sq. Miles

36 lots  1 sq. Mile each

640 acres in 1 sq. Mile

7.  Street Addresses  split in courts on whether it works, generally not

Olson [p.105, supp]  2472 Bolsover Bldg. was sufficient for building, but not for two parking lots because they werent mentioned anywhere

8.  Miscellaneous ways that work

a.  Ownership  Kmiec [p. 108, supp]  i am giving all the property i own in the state of Texas

b.  Occupancy  being the property i occupy as a tenant
c.  Reformation  alluded to in Morrow, Olson: if parties both knew what they intended, but just didnt describe it well, that can be fixed

However, restatement says that reformation never works

9.  Granting clause: [p. 57, supp] 5.022

a.  Appurtenances and easements run with the property even if they are not mentioned in the deed

b.  Generally ownership is to the middle of the road

c.  Fixtures vs. Personal property

Business names, telephone numbers, etc. do not transfer unless specifically provided for

D. @C 3

10.  Clauses not to forget in both contract and conveyance deed

a.  Strips and gores clause  used where fences and property lines dont match up

b.  Equipment and personal property  parking lot sweeper, kitchen equipment, etc. (Broadly) @C 2.34

c.  Names and intellectual property  copyrights, trademarks, phone numbers

d.  Security deposits that carry over from leases

e.  Past due rents  whether buyer or seller owns rights to them

f.  Supply and maintenance contracts  security, garbage, warranties    @C 2.43

g.  Appurtenances  easements, leases, fixtures

H. @C 2.22  land

I. @C 2.35  all 2.22, 2.34, etc.

J. @C 2.36  plans and specifications

C.  Price and Earnest Money

1.  SoF requires a clear purchase price  Lloyd [p.111, supp]

A.  No date as to when seller had to have price determination done

B.  No specific manner in how and when note is to be paid

C.  Doesnt have the exact amount of the installments

D.  Neglects which portion is interest, and which is principal

2.  Fixed price

3.  Calculated purchase price

$ per sq. ft.

$ per apt.

10 times rent received during previous year

You can be very creative as long as you are explicit

4.  Personal checks?  Dont risk it

Cashiers checks; certified checks; wire transfers b/w title companies

5.  How do you pay for a mall with a $3,000,000 purchase price and a $2,000,000 existing mortgage [deed of trust]?

a. $1,000,000 cash + $2,000,000 cash

b.  Get a $3,000,000 loan and pay $3,000,000

c.  Take subject to $2,000,000 note

d.  Assume $2,000,000 note

6.  Subject to  buyer not personally liable

a.  If payments to bank stop, bank can take property and sell it to cover loses and any deficiencies can be gotten from the seller, but not the buyer (all risk of deficiency on seller)

b.  Estoppel letter, get one from bank before purchasing to make sure seller is up to date on payments so that you know the bank isnt ready to foreclose (this estopps bank from foreclosing if they fail to tell you)

7.  Assumption  buyer personal liable

a.  If payments to bank stop, bank can foreclose and the buyer is liable for deficiencies because the buyer has agreed to indemnify seller from deficiencies (most of risk of deficiency on buyer)

b.  If buyer isnt paying bank, seller can foreclose on property, if buyer has given seller a deed of trust note

C.  3rd party beneficiary theory  buyer assumes an implied covenant to pay bank

D.  Buyer indemnifies seller



8.  Defenses

A.  Adams p.281  paying directly to mortgage holder does not change a subject to to an assumption

B.  Schneider p. 292  even though seller had taken subject to, it was alright and valid to give it to buyer on assumption
C.  Arena p. 295  lender and buyer renegotiating terms of subject to mortgage without sellers consent released seller from further obligation

9.  Due on sale clauses [put in by bank]

Prevents subject to or assumption contracts b/c whole loan becomes due when the property is sold

10.  Wrap arounds  comes in rising interest rate environments

A.  Buyer pays directly to seller instead of directly to bank

B.  Buyer also includes extra money with each payment for the seller to keep

C.  Buyer is not personally liable to bank

D.  Same as subject to except that money goes through the seller with extra attached instead of straight to bank

11. @C 4  all about earnest money payments

12. @C 8  listing of purchase price

13. @C 2.47  subject to description of mortgage

14. @C 2.48  estoppel letter requirements for subject to
15. @C 2.28  seller financed description of mortgage

D.  Option or Contract  You Cant Tell From the Title

1.  Option  1 party [seller] is obligated while the other [buyer] is not, but [buyer] can call on the obligated party to perform [need consideration]

A.  time is of the essence

B.  risk of loss on seller

C.  strict compliance 

D.  brokers commission not earned until a closing


E.  Earnest money is consideration for the option, not a down payment on property

F.  if the buyer says no and seller keeps earnest money [down payment] as liquidated damages

G.  Seller must sell

H.  Buyer doesnt have to buy

I. @C 14.1  option contract language

J. @C 17.1 alternate  sellers only remedy on buyer breach is to keep earnest money

K. @C 17.3  if buyer terminates according to conditions of contract, no remedies; buyer keeps earnest money

L.  Broady  had all basic trimmings of option contract; p. 76 supp

2.  Contract for Sale  2 parties obligated, bilateral

A.  reasonable time to perform

B.  subs  tantial compliance

C.  risk of loss on buyer

D.  broker earns commission

E.  May have a contingency provision or a condition subsequent

1.  Indoe  clause that said you can terminate for anything but price or financing was valid; good faith needed

2.  Gerruth  subject to financing clause invalid because it did not describe what acceptable terms of financing would be

3.  Kovarik  buyer breaches contract

4.  Carroll  contingent upon purchasers being able to secure loan
5.  Rhodessa  contingency on zoning changed required due diligence in attempting to secure change; p. 82 supp

F. @C 13  conditions precedent on buyer to bind sellers performance

3.  Contract for Deed  long payout, deed given at end when paid in full, but possession changes at the start {similar to rent-to-own idea}

A.  Residential mostly  goes on a lot in South Texas

B.  The more payments you have made, the more notice you get


C.  Protections of the Texas Property Code  5.061-.065, 5.091-.103 [p.58 - 64 of supplement]

4.  Consideration  @C 6  independent consideration that seller gets no matter what happens

E.  Getting What You Pay For: {due diligence period: between contract and closing}

1.  Title Review, Title Assurance, Survey

Surveys
a.  What to look for on the survey

1.  Address and description match what buyer wants

2.  Building set back line  vision restrictions for roads

3.  Easements  dont want to build over them

4.  Non-access easements  e.g. big trucks cant come in here

5.  Problem items such as other peoples signs, utility lines, fire hydrants, etc.

b.  Available surveys [p.123 supp]

Title Review  see also p.709-725 Recording Acts: Title Protection
a.  Name index system  in each county, there is an recording system

[Go to county clerk in Texas] indexed by name (1 by seller, 1 by buyer) that gives a volume and page number; then look on microfilm according to that volume and page number

b.  Abstract system [set up by title companies]  gives history of title at a certain location as opposed to by name

c.  Commitment for Title Insurance [p.116 supp]

d.  Exceptions [p. 119 supp] what do they own  compare w/ survey

e.  Schedule C [p. 121 supp] things supposed to be released at closing

Title Assurance
a.  Have a lawyer look up records and give a legal opinion on status of title

Title Insurance  p.833-843 (also has to do with title review)

a.  Get title insurance: lawyer takes opinion to title company to do this

1.  Rates and forms are regulated in Texas

2.  Insurance lasts as long as SoL

3.  ALTA form  American Land Title Association (TX has forms that are narrower in coverage and cost more)

4.  Local title agents normally use a national insurer [p. 116 supp 5.  Commonwealth is national; Heritage is local]

B.  Should there be title insurance?  p.877-80

Contract

@C 7  Title commitment and survey that seller has to give buyer

Exhibit B surveyors certificate  p.42 supp

2.  Warranties and Representations

a.  Title Warranties [p.57 supp 5.022??]

Only good to the purchase price, not value of property

b.  Implied Warranties [p.57 supp 5.023]

None of the property has been given to someone else

No encumbrances

(Unless expressly provided otherwise)

c.  General warranty deed  no one messed up title

d.  Special warranty deed  by, through, or under me, but not otherwise i didnt mess up title

e.  Deed w/o warranty  will not use the terms grant or convey unless it specifically negates any warranties

f.  Quitclaim  i give any interest i have, if any at all (a way people can release claims they might have, but dont know of)

G.  Casebook discussions  p.674-678

H.  Booker T. Washington Construction  WV general warranty deeds

I.  Melcer v. Zuck p.687  Marketable title: there is none if cant transfer ingress and egress, so look to contract remedy

J.  Mokar  liquidated damages for failure to convey title is void if breach is willful

What is status if you are silent as to warranties?

A.  Traditional rule was caveat emptor  p.650-51

1.    Stambovsky p.652  no implied warranty against ghosts, but seller cant go around neighborhood announcing to everyone that ghosts live there, but not tell buyer

2.  P.B.R. Enterprises v. Perren p.670 

A.  Oral promises merged out of contract

B.  Caveat emptor is rule unless buyer exercised ordinary diligence to discover problems

C.  Promises in contract survive merger

D.  Seller has duty to disclose latent defects that seller is aware of  p.672 #4

B.  1980  implied warranty of habitability for residential homes (chimney case where house burnt down)

1.  Richards v. Powercraft Homes p.659  builders left a lot of problems with the houses

C.  UCC  sale of improved property comes w/ implied warranties, but you can disclaim those warranties [p. 165-67 supp]

D.  Seller can no longer say nothing and be free from future obligations

E.  Garriffa p.666  no express warranty as to septic tank 

What is status is you try to disclaim warranties?

A.  As is Prudential p. 137  not always enforceable, but it is here [seller had no actual knowledge of asbestos]

1.  No duty to investigate

2.  No duty to say things you dont know

3.  Cant conceal things you do know

B.  As is breaks the chain of causation needed in a tort action for negligence

C.  p. 137 Prudential  this clause disclaims both personal and real property warranties

D.  Was as is clause bargained for?

1.  Smith  smith had actual knowledge of a bad foundation to house so it did not work to protect him since he failed to disclose it

Warranties:

To whom does it run?  Who can I rely on?  How long does it last?

[answer these questions in contract]!!

[supp p. 164] 16.070 Contractual Limitations Period  this is how short the warranty can be (typically two years)

3.  Legally Required Disclosures

a.  Sellers disclosure of property condition [p.54 supp] 5.008 (for residential sales)

b.  Notice that property is in a special taxing district, and what that tax is  33.135 [p. 160 supp]

c.  Restrictive covenants

d.  In hurricane area [TNRC 61.025]

e.  In tidal area

f.  Security deposits [92.105]

g.  Lead paint

h.  Underground storage

i.  Foreign investment real property tax act

4.  Contingencies

@C 13  duties of buyer

5.  Investigation by the Buyer (Due diligence)  @C 12  right granted to investigate

@@C 5,9  documents required to be delivered by seller to buyer

Title commitments and surveys

Inspection

UCC filings

Tax Records

Zoning Records

Income/Expenses

Warranties  @C 11

In compliance with all zoning codes  11.1.13

F.  Closing and Conveyance Documentation  @C 10

1.  Deed (general warranty, special warranty, deed w/o warranty, or quitclaim)  p.150 supp; exhibit E p.50 supp

2.  Bill of sale (personal property)  exhibit D p.48 supp

3.  Assignment of leases (income)  exhibit C p.46 supp

4.  Assignment of contracts (service contracts)

5.  Authorization (clean title)

6.  Affidavit that no liens may be attached and that there are no trespassers

7.  FIRPTA  foreign investment real property tax act (buyer pays taxes if seller 

doesnt)  p.159 supp

8.  Estoppels from tenants  why they are there, how long staying, rent paying, space entitled to, etc. {Possession gives notice of all of your rights just as a recorded deed does}

9.  Notice of sale  to tenants, tells them new owner and where deposits are

10.  Closing statement - financial record - receipt

HUD-1 for residential transactions

Title companies must report sellers income

11.  Compliance certificate  with codes   1099 form

12.  Opinion letter  lawyer gives legal opinion that all corporate homework has been done (right procedures followed)

13.  Performed at title companies in Texas or escrow agents in California

*14.  Promissary Note  p.153 supp

*15.  Deed of Trust  p.155 supp

*16.  Filling of mortgage  12.009, p.68 supp

*17.  Release of mortgage lien  12.017, p.70 supp

G.  Default and Remedies  In the contract, you can put whatever remedy you want.  However, in court, your contract may limit the remedy you may seek

1.  Tender rule

a.  Old  you must tender performance to have a remedy (buyer sending money to title company, but seller fails to give deed)

b.  New  if buyer has showed he will not go through with it, seller doesnt have to tender all the forms normally required at closing

2.  Buyers Remedies

a.  Liquidated Damages  @C 17.2, 17.3

Often the earnest money

Must be contracted for in lieu of other damages

b.  Specific Performance [31.001 Tx Civ. Prac. & Rem. Code]  @C 17.2

~Real property is unique

~Normally only a remedy if monetary damages dont meet actual damages

~I/C are also available

~The only ways to exclude this choice is to say in contract: no specific performance or LDC is only remedy

c.  Damages

Contract price - market value at time learns of breach

Sought for by buyer when market is rising

d.  Rescission/Abandonment

Buyer does this during falling markets; just buys another property

Dont contract for this; just agree to do this at time of breach

3.  Sellers Remedies

a.  Same as buyers except for specific performance (just not practicable)

1.  If you try to sell the Brooklyn Bridge, you cant seek specific performance

b.  In rising market, seller wants LDC  @C 17.1 alternate

c.  In falling market, seller wants damages  @C 17.1, 17.3

d.  Seller may accept deposit as liquidated damages [p.34 supp #17]

e.  Kuhn p.554  

1.  Buyers fraud in trying to get a loan and then failing to get one was a breach

2.  Damages are contract price - resale price (not market price at time of breach)

3.  Commission fees are only part of damages if seller will have to pay them after recovery of damages from buyer

4.  What if seller only has a  interest instead of an undivided whole?

a.  Partial performance with abatement  p.706

b.  Valley Assoc. Corp p.703  no sale; seller must return all money and refund costs incurred by buyer

c.  Some say a minority interest is worth less than the pro rata portion

5.  Penalties are not valid; too little is not valid either ($250 damages when actual damages are $250,000), but LDC is valid

A.  One writer thinks that all deposits are penalties  p.561

6.  Attorneys Fees given by statute

7.  LDC arent used against sellers generally since they dont pay earnest money

8.  @C 17.4 tells Title companies what to do with earnest money, but they dont listen

H.  Casualty during Contract term

1.  Equitable Conversion: Seller has legal title, Buyer has equitable title

2.  Buyer takes risk of loss

3.  Buyer takes risk of gain (oil find)

4.  If seller has insurance, insurance proceeds pass to buyer

5.  Buyer has insurable interest, so buyer can buy insurance (but never does)

6.  Mass. Rule 5.007(b) [p.53 supp]  contract released if there is a material loss of property; doesnt apply to partial loss

7.  UCC 2-509  personal property risk of loss doesnt pass to buyer until after closing

8.  Destruction or Damage, @C 15  p.31

a.  Give buyer option to buy or walk away after a fire

b.  Seller wants little stuff not to be a factor in buying decision, but seller would fix damage or turn over insurance proceeds

c.  Usually, seller and buyer negotiate a price so that if damages exceed that price, buyer can walk, but if damages are below that price, buyer must buy

9.  5.007  Texas rule: whoever has legal title at the time of the casualty bears the loss  p.53 supp

10.  Skelly Oil p. 605  buyer could enforce specific performance to buy land even after building burnt, but got a reduction in the contract price of the value of the building  see also p.613

11.  Vogel p.615  got 2 insurance recoveries because buyer had his own insurance and was entitled to sellers insurance money since buyer had taken title

12.  Interesting reading  p.603-04, 619-22

I.  Eminent Domain during Contract term  condemnation (same principles as fire problems)

1.  States, cities, etc. (Railroads, power companies) have the authority

2.  Process

A.  Notice

B.  Negotiate in good faith  a price

C.  Rarely possible to quash a condemning; all you need is a public purpose to condemn (which is easy to have)

D.  Damages

1.  Value of whats taken

2.  Decrease in value to rest (damage to remainder)

3.  I/C damages not available (no moving expenses, no damage to good will)

E.  Condemning authority puts money into court and takes property

F.  Can fight over value if you want

3.  Assignment? Yes, if its cash??

J.  Miscellaneous

1.  Merger  the entire agreement is contained within the closing documents [if its in the agreement, but not in closing  too bad]

2.  Putting in a driveway w/i 30 days of closing may or may not survive merger

3.  Use the phrase all obligations of the parties survive closing to contract out of merger

4.  See p.671, note 2  of 3 promises, 1 works and 2 dont because of merger

II.  Brokers and Brokerage Contracts  Generally p.1-30

A.  Job  p.168 supp generally

1.  Multiple listing service  database of residential house for sale

A.  MLS contract  p.1321-28

2.  Information services

A.  Landlord/tenant

B.  Purchase sale

3.  Making a deal come together

B.  Requirement of a Written Agreement to pay a Commission  p.169-76 supp TxRELA

1.  Contracts  @C 18

A.  Exclusive right to sell/lease  gets commission no matter how property sells

B.  Exclusive agency  gets commission if anyone sells besides the owner

C.  Open/non-exclusive  gets commission only if that broker sells it (possible to have 2 claims, that of introducing broker and that of closing broker)

D.  None

E.  What if owner signs 2 contracts?

1.  RELS v. Connecticut REC p.30  owner breaches by signing an exclusive after signing a non-exclusive; neither broker is in breach

2.  License

A.  Not needed to sell a business

B.  Is needed to sell the property

3.  SoF  Contract in writing

A.  Tell how commission will be calculated

B.  Signature by party to be charged

C.  Must describe land

1.  Keller p.186 supp  landlord and lessee cut broker out of deal

1.  Street addresses dont work

2.  Undescribed piece of bigger property doesnt work

3.  No commission since land description wasnt good enough

4.  Broker must be the procuring cause (except for exclusive right contracts)

A.  Maybe introduce parties

B.  Maybe telling someone about it at a party

5.  Produce a ready, willing, and able buyer

A.  Financially and legally able

B.  If there is a financial contingency, risk is on broker

C.  Blackstone v. Thalman p.193 supp  buyer never did offer to buy according to terms of listing agreement

6.  On terms listed or acceptable to party to be charged

A.  If listed as $1.5 billion cash, 20% cash, 80% credit not good enough

7.  During the contract term

A.  If buyer and seller delay to cut off broker, that may be tortuous interference of contract

8.  Texas Real Estate Licensing Act: Texas special 20(c)   broker must advice buyer to have an attorney look at abstract and get title insurance

9.  When bilateral contract has been signed, 2-7 are completed

10.  If there is an option contract, commission not earned yet

11.  Commission is payable at closing

12.  If seller backs out, broker still gets commission

13.  Art. 6573a  to get paid a broker needs to

A.  Be licensed

B.  Have a contract

C.  Tell buyer to get title insurance

C1.  Duty to 3rd parties

1.  Haldiman p.21  broker of seller failed to tell buyer that she would lose earnest money if she failed to get financing; held no duty

2.  Statutory changes expanding brokers liability to 3rd parties also erodes brokers duties to sellers

3.  Policy: want to have a defendant around since the seller moves far away

4.  Federal changes

A.  Lead based paint

1.  Make sure disclosure form is given

2.  If investigation about paint has been done, give it out

3.  Give out pamphlet

4.  Broker knows regulations better than buyer and seller

B.   Fair housing act  broker may not, or assisting in, discriminating

5.  Easton v. Strassburger p.44 Calif  duty of broker to examine property and warn buyer of material things affecting property value

C.  Texas Real Estate Licensing Act  p.172-74 supp

1.  Duty of fairness to all parties in a transaction

A.  Failure to disclose foundation defect

2.  Duty of integrity to all parties in a transaction

3.  15(a)  misrepresenting the physical characteristics of the property even if broker has given notice to buyer to check title

A.  Sq. Ft. of house

B.  Bad foundation

C.  Encumbered title

D.  Misrepresentation generally

4.  Reveal defects known to broker

5.  15(e)  prohibited from disclosing AIDS or death issues unless specifically related to property

6.  15(d)  cant be penalized if they reveal price

D.  Agency

1.  Special agent with limited authority to act

2.  Agency ends on: death, incapacity or insolvency of principal

3.  Offer and negotiate leases, but cant sign anything

4.  You can be an agent without an enforceable payment arrangement

5.  Generally, brokers are the agent of the person paying the bill

A.  Drive around brokers for buyers are really sub-agents of seller

B.  Has a duty to disclose everything to seller

C.  Creates conflicting interests

1.  Intermediary created so that broker doesnt have to tell buyer and seller everything

6.  Buyer only gets his own personal broker if the buyer signs his own agreement with the broker

7.  Duties

A.  Loyalty

1.  Principals interest must be held above brokers interest

2.  Broker will not bad mouth property

3.  Agent must obey instructions

4.  Must secure the best price possible

A.  Haymes v. Rogers p.38  broker told buyers that seller would probably accept a price below listing price, so broker forfeited fee

5.  Must not advance his self-interest (use a straw-man to sell to himself and then sell at a higher price)

6.  Tell principal of latent defects or problems

7.  Tell about market changes

B.  Skill and Diligence

1.  Cant reveal facts adverse to principals negotiating position

2.  Explain contract to principal

3.  No obligation to give financial advice, but can assume the duty to do it right

C.  Accounting

1.  Have to handle the money in an honest way (especially earnest money)

2.  Comply with contracts in the use of money

3.  Pay the owner any hidden profit you may have made

8.  Title companies

A.  Agent for the title insurance underwriter

B.  May not be for the buyer and seller

C.  Bailment  holding property and using reasonable care not to damage goods or put them in harms way (giving them escrow check)

D.  Agent to buyer in regards to delivering title, but not in regards to making sure that everything about the property is ok

E.  Remedies

1.  Breach of contract  damages

2.  Breach of fiduciary duty  

A.  Forfeiture of commission

1.  Haymes v. Rogers p.38  broker told buyers that seller would probably accept a price below listing price, so broker forfeited fee

2.  TPL Associates v. Helmsley-Spear p.55  broker lied and bought the property

B.  Recovery of hidden profit

C.  Rescission if broker holds title

3.  Willful or malicious behavior  punitive damages

4.  DTPA (exception for advice, judgment or opinion)

A.  Misstatements in connection with sales

1.  Sq. Footage

2.  Eligible for a special financing arrangement

3.  Changes in community plan

4.  Telling tenant its the last space

5.  Made from best materials available

B.  Are brokers exempt?

1.  Proposed version did, final did not exempt

2.  Exempts those who render advice and opinions; brokers think thats them

5.  Real Estate Recovery Fund  licensing fees have some money that goes into a fund to recover from brokers for fiduciary breaches and real estate regulation breaches

F.  Other Issues

1.  Buyers brokers

2.  Co-brokerage  SoF does not apply, can be a handshake

3.  Realtor is a trade association, but no mandatory membership?

4.  Property management  p.200-06

III.  Taxations

A.  Ad Valorem

B.  FIT

1.  Basis and depreciation

Cash


Tax

Purchase Price

$3,000,000

$3,000,000

Gross Income


$300,000

$300,000

Property Taxes

-$6,000

-$6,000

Interest


-$200,000

-$200,000

Utilities


-$14,000

-$14,000

Depreciation


 


-$75,000

Operating Costs

-$30,000

-$30,000

Net Income


$50,000

-$25,000

$25,000 deduction at 40% tax rate saves $10,000 in tax, so real after tax return is $50,000 + $10,000 = $60,000

In addition, when you sell later for $4,000,000, you have made an actual $1,000,000 increase - $245,000 (20% of 1,225,000 gain after depreciation) = $755,000 additional return on your investment

Capital gain on increase in value after sale  see notebook notes for more detail

Depreciation  

1.  Allocate cost of purchase between land and building for depreciation purposes

2.  Land doesnt depreciate, so only portion allocable to building and equipment depreciates

3.  31  year schedule; straight-line depreciation

4.  Basis

a.  Debt counts unless some partners liable on debt and others not

5.  Congress

a.  Passive  rents

1.  If it produces a loss, it cant be applied to portfolio or non-passive income to reduce taxes until you dispose of passive property

b.  Portfolio  interest, dividends

c.  Non-passive  business fees that lawyers collect

d.  At risk rules  can only deduct depreciation under 465 to the extent of actual cash investment  see p.493-96

e.  Alternative minimum tax  p.496

2.  Kinds of property: Investment, use or inventory

A.  Personal residence  p.466

1.  Capital investments add to basis

2.  Deductions

A.  Interest paid on purchase price or improvement expenses

B.  Property tax

C.  If casualty loss exceeds 10% of basis

3.  No deductions for:

A.  Operating costs

B.  Utilities

C.  Depreciation

4.  If you reinvest sale proceeds every two years, then up to $500,000 gain is exempt from taxes (includes one vacation home)

B.  Investment  land just for appreciation  p.471

1.  Costs of construction and capital improvements added to basis

2.  Deduction for depreciation  not land, but for buildings and equipment

3.  Ordinary and necessary business expenses are deductible

C.  Business  office building/apartment complex  p.472

1.  Deductions

A.  Taxes

B.  Operating expenses

C.  Interest

D.  Depreciation

2.  Capital gain

D.  Inventory  sale to customers  p.475

1.  No depreciation deduction

2.  Gain taxed at ordinary rate

3.  Dealer  a person may be an investor and a dealer in respect to different property owned (very factually oriented)

4.  Malat p.477  primary (substantial) purpose is sale to customers, then no capital gains; investment or inventory?

5.  Byram p.479  look to intent; p.484 has factors to consider

A.  22 properties over 3 years

B.  Didnt advertise

C.  No office

D.  Not a broker

6.  Frequent sales activity, standing alone, has never been enough to make you a dealer

7.  183  is the property for profit (if you are not making a profit 3 of 5 years, then burden is on you to prove otherwise)

A.  If not business, then residential rules apply

B.  Cant deduct more than you make (this may make your depreciation deduction less)

3.  Kinds of entities owning real property tax paying or pass through

A.  Corporations

1.  Protect from private liability

2.  Management control

3.  Raise capital

4.  Debt liability protection

5.  Transferability of interests

6. **double taxation**

7.  Extra depreciation doesnt pass through to shareholders

If earning of corporation is less than possible deduction for depreciation, then you have extra depreciation, but youre not allowed to use this extra depreciation for shareholders

8.  Costs  formation and taxes, operating costs

9.  Taxed when entrepreneur contributes property

B.  Pass through entities

1.  Sole proprietorships

2.  General partnerships

3.  Joint ventures

C.  Maybe pass through  you must set them up so that they have pass-through characteristics

1.  LP

A.  Costs (small)

1.  Partnership agreement

2.  Certificate of partnership filed

3. $750 for filing

4.  Maintenance

A.  Annual statement to secretary of state

B.  Need to amend certificate when changes happen

5.  No franchise tax

B.  Pass-through treatment

C.  Depreciation passes through

D.  Allocate losses within a partnership so that different partners have different amounts of loss from year to year as long as it is even when partnership ends

E.  Distribution of property is not a taxable event

F.  Cash is taxed after basis is exhausted

2.  S corp  A local corporation that elects subchapter S tax treatment

A.  Avoids double tax

B.  No pass through of losses

C.  Cant be a member of a corporate group

D.  Max 35 members

E.  Must be citizens

F.  Must be individuals

G.  Only one class of stock

H.  No special allocations

I.  All distributions taxed

J.  If you forget to file every year, youre deemed to have distributed your property and you are taxed on it

3.  LLC

A.  Articles of association

B.  Looks like a corporation, but its not

C.  Members, not shareholders

D.  Regulations, not by-laws

E.  Similar benefits as LP

F.  Does pay franchise (income) tax

G.  Needs 1 general partner and 1 limited partner

H.  Not taxed on start-up contributions of property (basis stays the same)

I.  Distributions out of partnerships not taxed

4.  LLLP  not double taxed, but lots of extra costs; costs $200 per year per person, insurance maintenance

5.  REIT  Real Estate Investment Trust

A.  Need large #s of shareholders

B.  Must give out at least 90% of dividends

C.  Can only have certain kinds of property

D.  Cant really do development property

4.  Taxable event

5.  Foreign investors

A.  FERPTA affidavit  treats resident aliens as if they were US Citizens

1.  Non-resident aliens only taxed on income made in this country

2.  Foreign corps. have a 30% flat tax on rents and interest

A.  Tenants are supposed to withhold this and pay it directly to the IRS

3.  Buyer holds 10% of gross sale price of foreign entities

B.  TEFRA  tax equity fiscal responsibility act

6.  Installment sales

A.  Not for inventory, only investment and business

B.  General rule is that you recognize gain in year of sale

C.  But here, taxed in proportion to when you get money

D.  If you sell the promissary note, you accelerate your gain and have to pay taxes right away

1.  Borrowing money against the note also accelerates gain and tax

7.  Like-kind exchanges  1031

A.  If equal value trade, basis of each person stays the same

B.  Biggs p.511  3 way exchange works

C.  Starker p.520  exchanged for a property to be named later (w/i 5 years) today 45 days is the limit

D.  Need like kind property

1.  Unimproved/improved doesnt matter

2.  Leasehold interest of more than 30 years/fee interest is ok

3.  Foreign real estate doesnt work

4.  Land for stock doesnt work

5.  Needs to be business or investment

E.  5 land ~ 4 land and 1 cash = capital gain on the 1 cash boot
F.  Exchange between more than two parties

1.  45 days to designate property

2.  180 days to close new deal (counted from 1st closing)

3.  You can designate up to 3 properties as long as you buy one of them

4.  You can designate 20 properties adding up to 200% of value and buy as many properties of the 20 to add up to 100%

5.  Both parties need to agree to facilitate according to 1031

G.  1031a  describes what things cant be exchange under the section

8.  Forgiveness of Indebtedness Income

A.  Selling back a note for less than face value gives COD income

9.  Original Issue Discount

A.  Sell a property with a $0 basis

B.  Cost is $100,000, but seller loans buyer $80,000 at 10% interest over 4 years

C.  Total income will be $100,000 capital gain principal and $32,000 ordinary gain interest

D.  Cost is $132,000, but seller loans $112,000 at 0% interest

E. $132,000 capital gain and $0 ordinary gain

F.  Have to do the B,C method, not D,E

IV.  Leases  conveyance of property for a term; comes with implied terms, if more than 1 year, subject to SoF

A.  Parties and Premises  91-93 p.207-10 supp

1.  Name the parties: landlord and tenant

2.  Get warranties and representations

3.  Title assurance

4.  Title commitment  really only done for expensive long-term leases

5.  Title policy  really only done for expensive long-term leases

6.  Tenants guarantor (parent company of tenant)

A.  If you alter the contract w/o consent of guarantor, you have released the guarantor

7.  Property descriptions

A.  Must comply with SoF

B.  Same standard as sale contract (a little more relaxed)

C.  Street address may be enough

D.  Drawings

1.  Land

A.  Lot and block, mete and bounds, etc

2.  Shape and location of building on land

3.  Picture of floor (where in the building you are located)

E.  Tenant wants right to common areas  stairs, elevator, lobby, etc.  @L 7.2 p.222 supp

F.  Implied rights

1.  Ingress/egress (use them, but not required to maintain it)

2.  Use outside walls

3.  No implied right to parking

8.  Granting language  L leases to T and T accepts lease or L conveys leasehold estate and T accepts the estate  p215 supp, 2.1

B.  Term and Extension Options

1.  Fixed (from date A to date B)

2.  From date of delivery of ready property, then for 60 months (Jan 15, 1999 to Jan 31, 2004)

3.  Renewal/extension options  must be a calculable period

4.  Undefined terms terminable at will

5.  Option renewals must be exercised w/i set time frame

6.  Sometimes extensions are turned into options to terminate once every couple of years

7.  91.001  if no lease term is stated, term is rent payment period

C.  Rent  @L 5 p.218 supp

1.  Fixed or calculable with certainty  most common

2.  Percentage rent  fixed rent plus x% of gross sales from premises {this protects against inflation}  @L 6 p.220 supp  reporting gross sales

3.  Consumer price index  measures how much it cost to rent an apt and go to grocery store; not directly connected with real estate values

4.  Ground leases (just leasing the land and the tenant builds on it)  pay rent on percentage of unimproved value of ground

5.  Rent deferral during construction phase

6.  Reevaluation for inflation

A.  Reappraisal of the value (8% of value of land)

B.  Stipulate value for first 5 years, then reappraise every 5 years

C.  Value as vacant; p.1191 highest and best use value 

1.  NY says current use value

D.  Operating Costs Provisions

1.  Expense pass throughs

A.  Tenant shares in paying tax, insurance, building operating costs  TRIPLE NET LEASE

B.  Can end up being about 1/3 of total cost

2.  Gross leases  landlord pays all

3.  Net leases  tenant pays some

4.  Common Area Maintenance pass through  @L 7.5 p.222 supp

A.  L gets privity claim on rent in bankruptcy

B.  Unsecured accounts receivable are at bottom

***C.  All amounts due to landlord by tenant are rent
E.  Use of Premises  @L 8 p.223 supp

1.  Exclusivity of possession

A.  Tenant has it

B.  Dont want to lease an area with wiring to multiple offices

2.  Assignment and subletting  @L 15 p.233 supp

A.  91.005  landlord must give consent (opposite of law in most states)

***1.  Landlord will not unreasonably withhold consent provision

A.  Landlord will not consider his own pocketbook

B.  Landlord will pay damages if not reasonable

C.  Nelms p.251 supp  L not unreasonable when current tenant would pay $1000 and sublessee would only pay $625

2.  No requirement of reasonableness unless contract says so

3.  Law is evolving to make L be reasonable

4.  Real issue should be:

A.  Solvency

B.  Other businesses in area

B.  Privity of estate

1.  None between L and sublessee

2.  Yes between L and assignee

C.  Sublease  less than all of space or less than all of term

1.  If you divide leased area, must be a sublease

2.  If you give whole, can be either

3.  2nd document in addition to original lease

D.  In neither case is tenant released

E.  Entity tenants  Bagels of Austin, Inc. a Tx Corporation owned by A & B  @L 15.5 p.234 supp

1.  B tries to sell share to C

A.  No one knows if this is an assignment

2.  Assignment does not apply to dissolving or dissolution of corporation

3.  Some cases say:

A.  If C joins A & B, ok

B.  If B sells to C, not ok

4.  A change of corporate control or assignment of partnership interest can be defined as an assignment or not in the lease

3.  Who are the other tenants in the building?

4.  Are the other tenants going to take the parking?


F.  Alterations by Tenants  @L 9.4 p.226 supp

1.  A L has no duty to make improvements unless expressly agreed upon

2.  A T has no right to make material alterations or improvements unless it expressly says so

3.  If T breaches, it is waste (permanently damaging someones property)

A.  L can enjoin T

B.  L has cause of action for damages

4.  L owns whatever improvements/fixtures remain at end of lease

5.  Repair and maintenance  @L 9 p.225 supp

A.  L has no obligation to repair premises under exclusive control of T

B.  There is a duty to maintain common areas

C.  L owes a duty of security to public

D.  Write a good clause

1.  L does roof, foundation, structure, common areas

2.  T does A/C, windows

G.  Default and Remedies

1.  Failing to deliver premises  fair market value of rent of premises plus consequential damages

2.  Independence of covenant  if T fails to pay rent, it doesnt matter what L has done wrong

A.  Obligation of maintenance services and rent payment have become dependent clauses

3.  Implied warranty of habitability  Davidow p250 supp

A.  Definition

B.  Factors to consider

4.  L remedies  @L 16 p.235 supp

A.  Sue for damages (allows countered by warranty of habitability claim)

B.  Eviction (forcible entry and detainer)

C.  Lockout

D.  K will contain conditions that signify a T breach  fail to pay rent, sublease w/o permission

#1 E.  Termination of lease (forfeiture)  T offers termination and L accepts

#2 F.  Termination; suit for damages  value of rent for rest of term minus FMV (only done in a falling market) (incorporates mitigation somewhat)

#3 G.  Terminate right to possession, relet and credit

#4 H.  Sue for rent

I.  Forcible entry and detainer

1.  JP court has exclusive jurisdiction

2.  3 days notice that you are going to file

3.  Citation service with trial date

4.  If L wins, he gets a judgment

5.  Writ of possession comes 5 days after trial

6.  Appeal to county court

7.  T can bond itself into possession again

J.  Commercial lock-out

1.  Cant breach the peace

2.  Can only do it for failure to pay rent if authorized by statute

3.  Can do it other times if so stated in lease

5.  T remedies  @L 17 p.237 supp

A.  Withhold rent (if tenant withhold too much rent, can still be liable for eviction)

B.  Hughes p.257 supp  consumers under DTPA (sewer line breaks and floods apt) the corporation tenant was a consumer, but the shareholders were not

6.  Casualty losses  @L 12 p.228 supp

A.  Independence of covenant  if the place burns, rent is still due

1.  L has no obligation to rebuild

2.  T must pay rent

7.  Eminent Domain  @L 14 p.231 supp

A.  Texas Pig Stands p.269 supp  damage is value of whats taken plus damage to remainder

1.  Difference between the market rental and the contract rental for the balance of the term

2.  Built a building that L was going to buy back  tenant who owned building entitled to money for it (value of improvements)

B.  Total taking  lease terminates, rent ends, tenant gets an interest

C.  Partial taking  no termination of lease, no abatement of rent

D.  Who gets the money? L or T?

E.  No T recovery for goodwill

8.  L has a duty to mitigate damages  Austin Hill Country p.274 supp

A.  Old common law had no duty to mitigate

B.  Cant waive right to have damages mitigated  91.006   p.208 supp

1.  Only applies if T abandons

2.  If T kicked out, Austin Hill Country applies and mitigation can be waived

C.  L must use objectively reasonable efforts to fill the premises when the tenant vacates

D.  Not an absolute duty  the replacement tenant must be suitable under the circumstances

E.  Failure to mitigate does not create a cause of action; it is only a defense to lessen Ls damages

F.  Burden on tenant to show no mitigation or not enough of it

9.  Landlord liens  @L 18 p.237 supp

A.  54.022  lien on tenants property to collect rent on remainder of current year  @L 18.1

1.  Need a distress warrant

2.  File a bond

3.  Foreclose judicially

4.  Gets you little money and takes a lot of time

B.  UCC article 9  file a financing statement  @L 18.2

1.  Gives a secured bankruptcy claim

2.  Gives current lien on non-bankrupt people

10.  Tenant defenses

A.  Surrender  mail back keys; offer to terminate lease by tenant

1.  L accepts by reentering and exercising remedy #1 (even if L didnt want remedy #1; T released from future rent)

2.  L refuses surrender by immediately sending a letter to T with remedy sought

B.  Warranty of quiet enjoyment

1.  T rights will not be interfered with by someone with superior title

2.  T wont be evicted b/c L fails to keep up mortgage and gets foreclosed on

3.  Picketers blocking store have been accepted in some states

4.  Normally just a title warranty

5.  Some say any interruption of premises

C.  Constructive eviction

1.  Premises so bad that you cant stay there

2.  Tx rule

A.  No one would stay

B.  Tenant moves out

3.  Differs from state to state

D.  DTPA  violation of warranty, for tort actions (not breach of contract)

1.  Violation to represent a document has characteristics it does not have

2.  Violations only arise at time of creation of lease, not about performance of lease

E.  Contract defenses

1.  Waiver  always accepted money late

2.  Estoppel  told me i could pay late

3.  Fraud or inducement

11.  Landlords breach  @L 17 p.237 suppp

A.  Common law

1.  No right ot repair and deduct

2.  No right of termination unelss consturctive eviction

3.  Suit for damages is main remedy

B.  91.004 p.208 supp  Teantt lien on Landlord

C.  Rent and repairs are dependent covenants

H.  Finance Provisions  protection of rent

1.  Radius clause  p.224 supp 8.6

A.  Cant operate store of same kind w/i 3 miles

B.  Includes a remedies clause

C.  Problem  tenant moves across street to avoid paying % rent

2.  Covenant to operate  p.223 supp 8.1

A.  Common law does not imply this

B.  Courts dont like injunctions forcing people to act

C.  The fact that a % rent clause exists does not create a duty to operate (unless their is no minimum base rent)

D.  Problem  if tenant is not open, no % rent

3.  Key tenant clause

A.  Only middle size tenants get the clause (large ones dont need it, small ones dont have the bargaining power)

B.  Landlords dont like this

4.  Buying a new property with leases

A.  Make sure you get the whole lease

B.  Make seller give you warranty in the sales contract that these are all the agreements

C.  Get an estoppel letter from tenant saying what the entire lease is  @L 15.7 p.234 supp

D.  Compare rent roll with actual occupancy

E.  Parties and guarantors  make sure leased has been signed by right person

1.  Will suretyships be released; do they consent to changes

F.  What kind of rent will you get? Gross/Net

G.  Get rent that tenants have paid in advance

5.  Be aware

A.  What is the term?

B.  When did it start?

C.  Options to extend?

D.  Termination rights?

E.  Remedies  does L have to pay T for building improvements after T breaches

F.  Brokerage agreements  does L buyer assume cost of paying sellers brokerage agreement costs

1.  Will there be costs for brokers on extensions of leases

G.  Tenant options

1.  Extension

2.  Expansion  no trigger event; tenant can decide whenever

A.  Does L have a right to kick out tenants to accommodate another tenants expansion clause

3.  Lease buyouts

4.  Right of first refusal  triggering event is someone else wants the area

H.  Tenant remedies

1.  Right of rent offset

2.  Right to terminate

I.  Assignment and subletting

1.  Is old tenant released after assignment

2.  Is the net worth of companies partially goodwill

J.  Use and exclusive clauses  Foley and shoe store problem

K.  Alterations and repairs

1.  T needs L consent at common law

2.  Can T turn its department store into a flea market

3.  Does T want to change color scheme and scare off other Ts

L.  Warranties and representations

1.  Put in lease that T must give an estoppel letter to future buyer

2.  Problems in trying to get estoppel letters  p.285 supp 2nd column

M.  Lender protector provisions

1.  Estoppel letter

2.  Attornment clause  if a foreclosure, T will stay 

A.  Can be part of the lease or in a separate agreement made directly with lender

I.  Use and Exclusive Clauses

1.  Type of store  L says to T youre going to operate a shoe store

2.  Type of merchandise  T agrees to sell only shoes

3.  Price (brings anti-trust problems) 

1 T for $0-30 sales

1 T for $30-60 sales

1 T for $60-90 sales

4.  Exclusive clause  T says to L no competitors

A.  Come in same variety as use clauses

B.  Tysons Corner  if only 1 site for stores (physical or practical effect), cant restrict competition; if multiple sites, you can restrict

5.  Problems

A.  Foleys has a type of store use clause for a department store (which includes selling shoes) and shoe store has an exclusive right to sell shoes merchandise clause (should have made shoe store an exclusive type of store agreement

J.  Ground Leases

Reasons why
1.  T finances improvements

2.  L wants an investment

3.  Some sellers cant sell or dont want to sell

4.  Tax avoidance

Sale


Lease

FMV

$5,000,000



Basis

$1,000,000

Gain

$4,000,000

$400,000 (7-8% of value)

Tax

-$800,000



Investible
$4,200,000

$4,000,000  borrow up to 80% of value tax free

@5%

Income
$210,000 a year

$4,200,000 in hand

K.  Misc.  protecting the tenant

1.  Taxes  L pays unless T agrees to pay them  @L 20 p.238 supp

2.  T can do any use unless restricted by law or contract

3. *Broad use clause

4.  GR  cant do material alterations w/o consent

5. *need to turn alterations clause on its head  T needs supreme control

6. *insurance for T  @L 21 p.240 supp; @L 13 p.230 supp

7. *condemnation  T gets value of lost land and building

8. *subleases 

A.  GR  need L consent

B.  T needs right to sublease freely

 9. *assignment  sell the project if you want out

10. *financing required

A.  Use long-term leasehold as collateral

B.  Need assignment consent to do this

11. *default

A.  Extended periods of notice of termination

B.  Multiple notices (including to lender)

12.  Attornment  gets out if key tenant leaves

13.  Lenders want a Non-Disturbance Arrangement with tenant so that tenant will stay in case of owner default

14.  Owner wants to be released from liability to tenant after selling property

15.  L not liable for T caused problems to 3rd parties  @L 13   p.230 supp

V.  Easements

A.  Easements  fee estate w/o possession or profit

1.  Defined

A.  Profit  interest in land that gives benefit of products of property or allows ground to be destroyed

B.  Allows a specific use and does not entitle you to take things from land

Easement

Lease
Term


Indefinite

term of years

Possession

periodic

exclusive to tenant

Assignment

yes


No, by Tx statute

Use


limited


anything lawful

2.  Creation, express

A.  In writing, SoF

B.  Describes property

C.  Names parties

D.  Language of grant  I grant an easement or I convey . . ., and I reserve an easement
E.  Filing of a plat

1.  Required by city/county regulations  213   p.333-35 supp

2.  Draw a picture of property with streets, etc.

3.  Recorded

4.  Subdivision setting; dedicates streets and easements to the public

5.  Gives city access permit for street cleaning, resurfacing, etc.

6.  When you sell by reference to a plat, buyers have right to use streets shown

7.  If you want to replat, you must deal with both private and public rights

3.  Creation, non-express  not grantor reserved

A.  Implied  seller has always used a road on his property

1.  Some part of property was used at time of grant

2.  Implied intent of parties to grant it

3.  Unity of title

B.  By necessity

1.  Unity of title

2.  No particular road existed across the property, but now there is no way out

3.  Buyer can tell seller where to make a road

4.  Must be true necessity, the only way

C.  By prescription

1.  Used road adversely

2.  Continuously

3.  Open and notorious

D.  By estoppel

1.  Reliance

E.  Beaches  public use between tide mark and vegetation line

F.  Drye v. Eagle Rock Ranch  no implied easement for recreation and pleasure found  see case notes

G.  Bickler v. Bickler  see case notes (driveway)

4.  Appurtenant or in gross

A.  Appurtenant  ties to the land or benefitted property

B.  In gross  goes with the owner

5.  Affirmative and negative

A.  Affirmative  affirmative right to use

B.  Negative  i wont build anything that interferes with easement; i agree not to do something; right to prohibit a particular use

1.  Set back lines

6.  Dominant and servient

A.  Dominant is the estate that gets use of easement

B.  Servient is giving up easement

C.  Dominant can make use of surface as is reasonably necessary for use of easement

7.  Enforcement

A.  By injunction  City of Mission p.326 supp

B.  Remove a fence blocking the way

C.  Damages available for trespass

D.  Action to quiet title

E.  Trespass to try title -> guilty or not guilty

F.  Declaratory judgment

8.  Uses/kinds of easements

A.  Common law

1.  Light and air

2.  Access

B.  Access

C.  Utility

D.  Drainage

E.  Lateral support

F.  Setback (air and light)

G.  Sign

H.  Landscape

I.  Flowage (right to flood people to a set elevation level)

J.  Recreation

K.  Party wall

B.  License  right to use, but no interest in land

C.  Restrictive Covenant (negative easements)

1.  Real restrictive covenant runs with the land  Selected Lands Corporation
A.  Intent

B.  Touch and concern land

C.  Asset in esse (privity)

2.  Personal  between parties

3.  Creation

A.  Grant  I hereby impose on my property that I will not build w/i 20 ft. of edge

B.  Reservation  I sell you this property, however the property shall not be used forever to build a supermarket
C.  Agreement  both parties grant an easement to each other

D.  Plat  Selected Lands Corporation
4.  Term

A.  Restrictive covenant is a negative easement, so the implied term is forever

B.  Term can be shortened

C.  End if purpose of restrictions can no longer be achieved as to that area (change in neighborhood situation)

5.  Amendment and modification

A.  Everyone benefitted and burdened have to agree

B.  Put something in deed that allows declarant to change restrictions anytime or anyplace

6.  Disallowed

A.  Wood roof requirements  5.025  p.329 supp

B.  Discrimination on basis of race, color or religion  5.026  p.329 supp

7.  Enforcement

A.  Injunction

B.  Discovery rule applies

C.  Laches (reliance or acquiescence or estoppel) in construction situations  if you see a problem, you need to tell Judge right away so that you dont have to tear down house

D.  Attorneys fees awarded  5.006 p.329 supp; 203.005a, 

E.  Cities can sue on behalf of residents  230.003-.004 p.331 supp

1.  Counties can also sue  203.003

F.  In cities of 900,000 or more, building permits can be withheld

8.  Some covenants require payment of money

A.  Maintenance charges  Selected Lands Corporation
B.  Deed often creates a lien against properties to enforce charges

9.  Interpretation  New Braunfels Factory Outlet v. IHOP p.340 supp

A.  Law favors free use of land

B.  Enforce plain meaning

C.  Intent of parties taken from document as a whole

D.  202.003a  give liberal interpretation as to carry out intent of parties

10.  Conflicts

A.  What if city zones residential and developer names subdivision commercial?

1.  You have to comply with more restrictive rule

2.  Go and modify covenants at hearing with planning commission, then the city council

D.  Reciprocal Easement Agreement in a Retail Setting

1.  Name parties

2.  Description

3.  Signed

4.  Language of grant

Driveway between McDonalds and Taco Bell

5.  Who will build it?

6.  When?

7.  You want a covenant that allows a sign, but not a fence

8.  Supposed to run with the land

9.  Reciprocal parking doesnt come with reciprocal passage

Lot between Foleys and smaller shops

10.  Want traffic to flow between 2 lots

11.  Want all buildings to look the same

12.  Cross-parking (also need to make sure 1 side doesnt overbuild and erase parking)

A.  Restrict building sq. ft. to # of parking spaces

B.

C.  Set an area where new buildings can be put

D.  Loading docks in back out of way and not too big

E.  Employees park far away from each others buildings

13.  Utility easement needed

A.  Restrictive covenant to put utility lines underground

14.  Signs

15.  Electricity

16.  Maintaining drainage lines

17.  Footing easement to support walls

18.  Flashing easement  combined roof, brick wall in b/w buildings

Common Clauses

19.  All retail or all something

20.  Certain retail stores not allowed

21.  No competition

22.  Uniformity of architecture

VI.  Complex forms of ownership

A.  Condominiums

*1.  Individual owner owns the unit (3 dimensional space)  own interior walls, ceiling, not roof, kitchen equipment

*2.  Interest in common facilities that cant be separated (laundry, land under building, swimming pool, hallways)

2b.  Common elements

A.  General  owned by everyone who owns a unit

B.  Limited  patio, balcony (gives exclusive use to limited owners)

*3.  Association of owners (mandatory) that runs the place

A.  Collects money for building insurance and repairs

B.  Can place liens on units

4.  Financed just like a house

5.  Taxed like a house  p.1097

6.  Interest payments are tax deductable like a house

7.  Documentation

A.  Declaration (master deed)

1.  Tons of maps describing where every unit is

2.  Describes common elements

3.  Allocates shares of ownership to units (to decide who pays what share of insurance  must add up to 100%)

4.  Restrictive covenants  pets, etc.

5.  By-laws

B.

1.  Taxes on unit owned plus share of common area

2.  Insurance carried for entire complex

3.  Need separate insurance policies for condo interior

8.  Converting from an apartment complex  p.1075

A.  Capital gains tax on sale

B.  Co-ops

*1.  Building owned by a corporation

*2.  Each individual owns stock in the corporation and will have a lease  gives you the right to exclusive possession in unit and common interest in whole

*3.  Stock and lease have to stay with the same person

4.  Taxation  treated as real estate

5.  Co-op has a master mortgage on entire building

6.  Rent goes toward your proportion of debt and common area maintenance

7.  Any part of rent that goes toward mortgage interest is tax deductable

8.  Property tax goes to whole building instead of each unit

9.  Tax payments have to cover the costs of those who refuse to pay taxes so that everyone wont be kicked out

10.  Cant evict people under L/T law, must follow corporate law  p.1035

11.  Security rules dont apply to your buying of stock in co-op for your own use

12.  Planned Unit Developments

13.  Property Owners Association

A.  Created through restrictive covenants

B.  Mandatory

C.  Has an assessment for upkeep costs

D.  Lien to secure assessment

E.  Common facilities often owned by non-profit organization

F.  Deals with problems

14.  Rights to refuse sales  p.1047, 1051

C.  Subdivision

1.  Create an association that owns the common elements (cant be a partnership)

2.  Usually mandatory membership

3.  Land and membership tie together

4.  Obligation to pay fees

5.  Lien to enforce payment

D.  Timeshares  p.1111

*1.  Sell you a condo for weeks out of the year

*2.  Recurring time segment is the key

3.  Can be a freehold or a use right

4.  Declaration with a schedule attached with the time

5.  Must register with the TxRECommission

6.  Disclosure document given to prospective buyers

7.  If there is an exchange, you need a declaration for it

8.  6 day revocation period

9.  Consumer protection  p.1121

A.  Annual accounting of expenses

B.  Escrow accounts

10.  Assessment lien before mortgage  p.1040

E.  Membership Camping Resorts

1.  Camper homes; RVs

2.  Membership is right to be there once a month, once a week, etc.

3.  Has the time element

4.  Just a parking spot  no interest in land

5.  Usually once a month

F.  Contract and Tort Liability

1.  White v. Cox  one condo owner can sue the association (tripped on a sprinkler)

2.  Subdivisions  entity is liable

3.  Co-op  entity is liable

4.  Condo  individual owners of condos can be responsible because they own a small portion of common areas (get insurance)

G.  Government of home owners associations

1.  Regulations

A.  Architectural control

1.  No bright pink

2.  No cheap houses

3.  Some standard must exist like good judgment of people as to fitting in w/ community
4.  Must be a reasonable standard  p.1016 Chateau Village  reasonable and in good faith

B.  How is money allocated?

1.  Tennis court or handball court?

C.  Enforcement

1.  Selective enforcement  p1018 Dunlap  wide discretion

2.  Lien priority  American Holidays p.1040: 1st priority even over mortgages, but not taxes (often times the contract says that mortgage can come first)

D.  Amendment  who can do it?  Developer, owners

2.  Defined area

A.  Can developer delete park and make it a subdivision

3.  Assessment power like taxation

A.   Special assessment  1 time charge to rebuild a burnt down clubhouse, etc.

4.  Lien right

5.  Elected officials

6.  Mandatory

VII.  Residential Real Estate Transactions

a.  Attorneys role  p.81-89

1.  Educator

A.  Contract and loan documents are already set usually

B.  Tell buyer what they mean

2.  Verify

A.  At closing, buyer doesnt know what they are supposed to have (drawings, easements, restrictions)

B.  Get names right

C.  Make sure Survey is looked at

D.  Look at title company documents

E.  Look at deed restrictions

F.  Ask for documents B-E in advance

3.  Reg Z  getting $93 with interest on $100

A.  Disclosure to borrower of terms of loan

1.  Normally very confusing and misleading

B. out of pocket expenses are subtracted from loan amount so Reg Z says 7.05% instead of 7%

C.  Totals all payments to show how much they pay back

D.  HUD 1  closing statement tracts who has paid for what

1.  Often times the title co. will overcharge  you can find it on back of form

4.  Expeditor  get copies of documents; make sure special easements pass

b.  Contract

1.  Parties

2.  Property

A.  Only get fixtures and improvements, so need to list rest of things you want

B.  Is it in a homeowners association?

3.  Price

4.  Contract with contingencies  implied duty of good faith and reasonable efforts

5.  Option contract

6.  Financing

A.  Approval and funding desired

B.  Contract only has approval, not funding as a contingency

C.  Go to bank

D.  Second mortgage

E.  Some cash and a promissary note secured by a deed of trust (includes addendum with details)

F.  Assumption  assume when interest rates have risen sharply

1.  Obligated to make payments  implied contract created

2.  Buyer makes an implied 3rd party beneficiary contract with lender

3.  Deed of trust to secure assumption if buyer doesnt pay

G.  Subject to  buyer makes payments as long as he wants

1.  Sometimes the sellers deed of trust with bank precludes the use of subject to financing

H.  Due on sale clause  lender says all money due when you sell if you sell without consent

7.  Title policy  says seller shall furnish, but you need to ask for it

8.  7-day objection period important

9.  Cure any complaints with property within 15 days

A.  Limit cure to $1000 or 2 weeks, otherwise permitting the parties to terminate if cure cant be done this way

10.  Notice to Seller and Buyer

A.  Broker commission

B.  Utility districts with special taxes

C.  Coastal zone notice

D.  Not a wetland

E.  Not a nuclear waste dump

7b  F.  5.008 disclosure of property condition

1.  Seller of a single family home must give the disclosure before signing of K; if done after, buyer has a 7 day unconditional rescission period

7c  G.  Lead paint

7d  H.  Buyer must investigate

1.  Walk away period

2.  Buyer accepts to close  not an as is clause

3.  Lender will require an investigation, but you want to check first if buyer doesnt want to pay repairs

#1  unsatisfactory to seller

#2  unsatisfactory to buyer

10  I.  Possession  doesnt always pass over at closing  do a short-term lease if needed

12b  J.  Expenses  if they go too high, you can terminate, but 12a2 is the only ceiling, so youll have to add ceilings to other things

14  K.  Casualty loss  seller has 15 days to repair

1.  Change it to say seller has to fix minor things, but can cancel the contract for major things

15  L.  Default  broker wants a closing, so he wants specific performance running both ways

1.  Just scratching out specific performance is not enough to get rid of it

19  Warranties

c.  financing

1.  FHA  federal housing administration

2.  VA

a.  guarantees to top 20% of loan, so lender could give 95-100% of home cost

3.  Gennie Mae (HUD)  GMMA: facilitates buying and selling of loans between places with high money and places with high loan demand

4.  Fannie Mae (Congress)  uses private loans, on NYSE

5.  FHLMC

6.  3-5 make home loans available where banks dont have enough money in certain local areas

7.  Mortgage company acts as the local representative of all the FHA, Fannie Mae, etc.

8.  RESPA  creates some financing consumer protection

A.  Escrow no bigger than 2 months advance payment

B.  Limitations on control business relationships to get rid of kickbacks

d.  Lawyers role

1.  Title insurance

2.  Closing function

A.  Title insurance co. does this too (passing papers, handling money)

B.  Title insurance co. will pay 40% of fee to someone who closes or who brings in a deal that later closes

C.  If you are representing one side, you want to be careful about closing on behalf of both sides

1.  Buyer only wants to buy if title is clean, but now lawyer has an incentive to close the deal

2.  Dolan p.116  represented buyer, seller, mortgage co.

A.  Cant represent head-on collisions between 2 parties

B.  Need informed consent from both parties after you explain potential problems

C.  Not supposed to collect fees from 3rd parties, like title ins. co.

3.  Problems encountered at closings  p.125

3.  Fees

A.  Cant split a brokers fee

B.  Can earn your own commission

C.  Attorneys exempt from the real estate licensing act

4.  No monopoly  p.90

5.  Advertising

A.  Direct mailing ok  p.107

VIII.  Environmental Law

A. Liability

1.  Strict for environmental cleanup in ground

2.  Operator  person who polluted

3.  Property Owner  person who owns property

4.  Joint and Several

5.  Defense if:

a.  Property owner and

b.  Not responsible and

c.  Midnight dumper or innocent buyer

To be an innocent buyer, you must have made all appropriate inquiry into the site.  If you did not, you are not innocent.  If you didnt find the problem, you didnt take all appropriate inquiry

6.  Private causes of action

7a.  CERCLA/CERA  if you own property, strict liability for pollutants

7b.  RECRA owner liability (oil and gas) [parallel to CERCLA]

8.  Lender who forecloses on property (becomes owner)

A.  Also  if you take control of company and sell assets you become an operator

B.  Safe harbor for lenders who foreclose as long as they put it on the market and try to resell it  squashed later

C.  1996  lenders free from CERCLA

D.  storage tank sites  safe harbor for lenders, but do need to pump fuel out of tanks

9.  Tenants only liable as operators

10.  Entity executing the probate of an estate as a fiduciary

11.  Endangered Species Act

12.  Clean Water Act (parking lot runoff, etc.)

13.  Asbestos

A.  In schools, you have to test for it and remove it

1.  Need licensed contractor

2.  Give EPA notice

B.  If not a school, dont have to remove it

14.  Lead Paint

15.  Radon Gas (basements mostly; just need ventilation)

16.  Electromagnetic fields

17.  Trustees are sometimes exempt personally, but trusts arent

A.  Fiduciaries  holds property as trustee as long as doesnt operate business, trustee is safe

Brown Fields Initiative

18.  Voluntary Cleanup Program

Gives you a certificate freeing you from future liability (except for 3rd party actions) if you clean up your mess and you property was the source

A.  storage tank sites  safe harbor for lenders, but do need to pump fuel out of tanks

19.   Innocent owner program

A.  No contamination

B.  Or contamination came from a different property

C.  No help if contamination comes from on-site

B.  Direct commands about land use

1.  Wetlands

A.  Clean water act  no filling or dregging (digging out of)  in of wetlands

B.  Need a permit to use them

C.  Exemptions for isolated waters

2.  Endangered species act  cant take an endangered species

A.  Cant harm (or modify species habitate in a way to change their feeding or reproduction habits)

B.  How many trees can you cut down?

C.  Incidental taking ok with a permit

D.  Try to say its not habitat

3.  Digging for dumps  applies to any commercial building or residential building with 3 or more units

A.  Need to do a soil sample to see if youre on a dump

B.  Ventilation system required

4.  Storm water runoff  more than 5 acres

5.  Erosion control  if more than 10 acres (settlement pond and revegetate)

