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           Professor Dorsaneo

Texas Civil Procedure: Pretrial Litigation

I.  Initiating the Pre-Litigation Phase of a Civil Dispute

A. Initiating the Attorney-Client Relationship

Fees

· Lawyers are prohibited from entering into an arrangement for, charging, or collecting illegal or unconscionable fees.

· Basis or rate of the fee should be communicated to the client, preferably in writing. 

· Contingent fee arrangements must be in writing and signed by the attorney and the client.  

· They are prohibited in criminal cases but not in family law cases.  

· They are usually used in claims involving unliquidated damages or an uncertain recovery.  

· The percentage is generally 25 to 40 percent.

· Archer: Although the court did not reverse the judgment setting aside the deed (on which the attorney’s contingency fee was based), the attorney is entitled to additional $400 since the conveyance was set aside.

· The authorities are in conflict as to whether a discharged attorney can recover the reasonable value of services rendered up to the time of discharge. (discharge for good cause).

· Ardoin: An attorney whose license has been suspended before completion of a contingency fee contract forfeits all rights to compensation for services performed. (committing a material breach of the contract).  Breach of fiduciary duty may also be a basis for fee forfeiture.

· Fee-representation-engagement agreements.

· How to set fees: fee surveys, other lawyers, contingency fees, lump sum fees, minimum-maximum lump sum fees, hourly rates, fee by stages, bonuses.

B. Case Evaluation, Acceptance, and Settlement

1.  Settlements

· “Settlement value” of a case is the amount a reasonable plaintiff would accept or a reasonable defendant would pay to avoid the risks inherent in a trial, given a full understanding of all significant factors (liability, damages, ability to pay) in the case.

· Process of negotiation: offers and counter-offers.

· Settlement agreements.

  C.  Pre-Litigation Fact-Gathering: Investigation and Interviewing

· The Client Interview: Find out what the clients wants, distinguish between hard v. soft evidence, proceed in chronological order, formulate courses of action, test possible theories.

a. Questioning Techniques.

b. The Funnel Sequence: A sequence from less-leading to more-leading questions.

c. Interviewing Forms.

d. Interviewee Reluctance.

e. Falsehood: Unreasonable, inconsistent with human nature, filled with physical improbabilities, and inconsistent with social custom to a marked degree.

· Organizing the Pre-Litigation Fact-Gathering Effort

a. “Self-help” discovery v. Deposition discovery.

b. Information sheet or case history form can be used for guidance.  But no checklist can substitute for imagination, hard work, and experience.

D.  Managing a Litigation Matter

E.  Avoiding Malpractice


STATUTE OF LIMITATIONS:  CPRC 16.002 – 16.070: PAGES 64-66!

II.  Emergency and Interim Relief (Special Remedies)

A. Temporary Restraining Orders and Injunctions TRCP 680-689, 692

B. Sequestration of Property – PAGE 92

C. Lis Pendens – PAGE 96
D. Unsecured Creditors – Attachment, Garnishment

III.  The Subject Matter Jurisdiction of the Texas Trial Courts

A. SIMPLIFIED DIAGRAM: Amount in controversy PLUS jurisdiction not dependent on amount in controversy

PAGE 116



District court, County court, Justice court, Legislative county court

· Texas Government Code Chapter 25 – Statutory (legislative) county courts.  Subchapter C (25.0172 and on) related directly to the jurisdiction of particular counties in Texas.  If a specific provision conflicts with a general provision in the Chapter, the specific provision controls.

B.  Justice Courts

· Exclusive original jurisdiction over civil cases when the amount in controversy is $200 or less.

· Original jurisdiction (and concurrent) for cases of forcible entry and detainer.

· Can hear deed restriction cases in all counties but cannot grant injunctive relief.

· Texas Constitution Art. 5 § 19; Government Code; Texas Government Code 27.031, 27.032.

(jurisdiction, exclusions from jurisdiction, extraordinary remedies [writs of attachment, garnishment, and sequestration, etc.])

C. Constitutional County Courts

· Amount in controversy usually $200.01 to $5000.

· Civil appellate jurisdiction over cases arising in justice courts or small claims courts when the judgment rendered exceeds $20, exclusive of costs.  Review is by a trial de novo.  Several intermediate courts have held that there is no further appellate review following de novo review of a small claims judgment by the county.

· Texas Government Code 26.042-26.044, 26.051; Civil Practice and Remedies Code 51.001, 51.002, 61.021, 62.021.

D. District Courts

· Jurisdiction over all proceedings except those reserved exclusively to other courts.

· Generally limited to controversies involving at least $500.  There is no maximum jurisdictional limit.

· No advisory opinions.

· Can give declaratory judgments on the duty to indemnify an ID because of the broadened scope of district court jurisdiction to cover “all actions, proceedings, and remedies”.

· Jurisdiction is “residual jurisdiction” and is by exclusion of jurisdiction for other trial courts.

E. Legislative Courts

1.  Legislative Courts exercising District Court Jurisdiction

· Legislature may not restrict the jurisdiction of constitutional district courts, but may create other district courts with limited jurisdiction.  The legislature can also change a “statutory” court into a constitutional court by increasing its jurisdiction to constitutional proportions.

        2.  Legislative County Courts

· Texas Government Code 25.003.

· No jurisdiction for cases involving roads, bridges, public highways, etc.
· Same jurisdiction as that prescribed by law for county courts (26.042 and 26.043).
F. Shared Jurisdiction and Jurisdiction Varying From County to County: Effects on Filing and Transfer

1.  Adjudication Responsibility and Transfer Between District Courts and Legislative 

     Courts Exercising Concurrent Jurisdiction With District Courts

· TRCP 330(e): When a county contains two district courts with civil jurisdiction, the judges may, in their discretion, exchange benches or districts and transfer cases, etc.

· See Texas Government Code Chapter 74 generally.

2. Adjudication Responsibility and Transfer in Cases Involving Eminent Domain, Probate, and Divorce [124-125]

· A district court and legislative county court have concurrent jurisdiction over eminent domain cases.  

· If no statutory county court in the county, probate cases are heard in county courts.

· All district courts and some legislative county courts have jurisdiction over family law cases.

G. Municipal/”Small Claims” Courts

· Texas Government Code Chapter 28.

H. Appellate Cases Concerning Trial Court Jurisdiction

1.  Cases Illustrating the Trial Court System as a Whole


PROBLEMS PAGE 127!

2. Competing Jurisdictional Grants

a. The District Court Land-Title Grant Collides With the Justice Court: Forcible Entry and Detainer

TRCP 738, 739, 746, 748, 749

b. Problems With Probate Jurisdiction

Note: Before 1987, the Texas Government Code specified that district courts had exclusive jurisdiction over divorces.  In 1987, TGC was revised to read “district court has jurisdiction provided by Article V §8 of the Texas Constitution,” which states that:

District Court jurisdiction consists of exclusive, appellate, and original jurisdiction of all actions, proceedings, and remedies, EXCEPT in cases where exclusive, appellate, and original jurisdiction may be conferred by this Constitution or other law on some other court….

The Probate Code confers jurisdiction on statutory probate courts to hear matters appertaining to or incident to a guardianship estate.

[128-141]

I. Amount in Controversy

· Amount claimed by the plaintiff in good faith is the amount in controversy.

· Unless otherwise provided by statute, exemplary damages, attorney’s fees, penalties, and like recoveries ARE counted in the amount in controversy.  By statute, however, statutory county courts exercising civil jurisdiction must not include “interest, statutory or punitive damages and penalties, and attorney’s fees and costs, as alleged on the face of the petition.” (25.0003)(c)(1)) (Always check the particular county provisions also!)

· If the claim is not for money damages, look to the FMV of the personalty.  If not possible to ascertain AIC, district court has jurisdiction under “residual jurisdiction”.

· If more than one P, treated as if one party is suing for the aggregate amount of all their claims added together.

· “Ancillary jurisdiction” exists for small claims such as counterclaims, cross-claims, third-party actions.

· An increase or decrease in the AIC after the suit is filed does not oust the court of jurisdiction, provided it had jurisdiction initially, and the increase or decrease is due solely to the passage of time.

· Peek: In the pleadings, there is a presumption in favor of jurisdiction unless lack of jurisdiction affirmatively appears on the face of the petition.

· Treble damages are punitive and a penalty, and as such, are excluded from the AIC under legislative county courts.

· Smith: TGC 24.009: Aggregation is acceptable for multiple plaintiffs trying to achieve the minimal jurisdictional amount for a court, but not to defeat jurisdiction for multiple defendants each of whose counterclaims are within jurisdictional limits.
· This is particularly true when the defendants have not been joined voluntarily and have not chosen the forum.

· Permitting aggregation of counterclaims to defeat jurisdiction would encourage races to the courthouse and forum shopping by parties to set arbitrary limits on anticipated claims by adversaries.

· Andel: Where a court by P’s pleadings obtains jurisdiction over the case, a defendant may assert against the P a counter-claim in an amount that is below the minimum jurisdiction of the court where the case is filed.  P’s subsequent dismissal of its case does not deprive the court of jurisdiction of the counter-claim. (ancillary jurisdiction case – CAN GO BELOW THE MINIMUM BUT CANNOT GO ABOVE THE MAX!)

· “interest eo nominee”  (excluded) v. “interest as damages” (included)

· PROBLEMS PAGE 152!

J. Justiciability and Related Doctrines

· The TX SC is permitted to answer questions of law certified to it by any federal appellate court if that court is presented with determinative questions of TX law on which there is no controlling TX SC precedent.

· Mootness

K. Consequences of Lack of Jurisdiction over the Subject Matter and Related Problems

· If in the wrong court, the judgment does not count.  Have 60 days after dismissal or disposition from the wrong court to file in the correct court.

· The statute of limitations is suspended for the period of time between the 2 trials.

IV.  Jurisdiction of Persons and Property


A.  Traditional Principles

Non-resident defendants: Must have minimum contacts with the forum state such that 

maintenance of the suit does not offend traditional notions of fair play and substantial justice.  Unilateral activity is not enough, the defendant must purposefully avail himself of the privileges of conducting activities/create a substantial connection within the forum state.

General Jurisdiction: Contacts are “continuous and systematic”

Specific Jurisdiction: Litigation must arise out of or relate to the defendant’s minimum contacts with the forum state.

Asahi: NO MAJORITY OPINION (Stream of Commerce cases left to be decided by state courts).  A D’s awareness that the stream of commerce may or will sweep the product into the forum state does not convert the mere fact of placing the product into the stream an act purposefully directed toward the forum state.

· A defendant may consent to jurisdiction through a forum selection clause (additional forum or exclusive forum?; clause may be ignored if witnesses/public interest strongly favor jurisdiction in a different forum).

· TRANSIENT JURISDICTION: Physical presence in state suffices for personal jurisdiction (even if just flying over the state).

· QUASI IN REM JURISDICTION: If based on D’s property being located in the state, there must be a relationship between the D, the forum, and the litigation for personal jurisdiction.

B. The General Long-Arm Statute

1. CRPC Chapter 17 (17.041-17.045) – PAGES 173-174

2. If one can have service on the secretary of state without appointing an agent so long as they “engage in business in this state”, why is there a nexus requirement of “in any action arising from a nonresident’s business in this state?”
3. TRCP 108 – D served with notice must appear and answer as if personally served with citation within the State.
4. Entering into contracts by mail or otherwise with a resident to be performed in whole or in part by either party in this State is “doing business”, although jurisdiction may not meet due process standards of purposeful availment.
5. General jurisdiction may arise from continuous and systematic contacts (specific jurisdiction requires that the cause of action arise out of the transaction or contacts), so long as it comports with fair play and substantial justice (interests of P, burdens on D, efficient resolution, interests of forum state, social policies ARE ALL FACTORS).
6. International Fair Play Factors: D burden and Policies of other nations whose interests are affected AND U.S.’s interest.
7. Although foreseeability is a factor in minimum contacts analysis, it will not alone support personal jurisdiction.  It is not enough to know the stream of commerce MAY sweep the product into the forum state.
8. In TX, a nonresident must negate all bases of personal jurisdiction to prevail in a special appearance.
9. An isolated occurrence may not be enough for personal jurisdiction.
10. Imputed Contracts: Actions of a conspirator cannot be imputed to other conspirators.
11. Appointed agent for service is only one factor in determining jurisdiction and does not always equate to consent.

C. The Family Code

1. Divorce and parent-child relationships PAGE 201
2. Custody/visitation determinations are status adjudications NOT DEPENDENT UPON PERSONAL JURISDICTION.

· UCCJA: home state of child or at least one consenting parent has significant connection with TX and there is substantial evidence that the child’s care exists in TX.

· PKPA: Requires every state to give full faith and credit to child custody determinations of other states.

D. Service of Process

1. Need notice reasonably calculated, under the circumstances, to apprise interested parties pf the pendency of the action and afford them the opportunity to present their objections.

2. TRCP 99, 237, 103, 106, 107: Citation, Appearance Day, Who Can Serve, Methods of Service, Return of Service

3. TX STRICT COMPLIANCE RULE: No default judgment even if D had actual knowledge if service requirements were not complied with.  Actual receipt will not cure defective service.

4. WAIVER OF PROCESS: TRCP 119, 329b: Permitted after suit is brought.  Cannot do beforehand by private K.  Exception: Waiver and Termination of parental rights can be agreed to before suit is filed.
5. Must show due diligence in serving the defendant.
6. CITATION BY PUBLICATION: TRCP 109-117a, 244, 329: when partition and person is unknown, unknown heirs or stockholders, unknown owners of land, divorce where D cannot be notified by personal service or reg/cert mail, delinquent ad valorem taxes, whereabouts of D unknown. PAGE 227. – if default judgment because D did not appear, D has 2 years to get a new trial (329).
7. Proof of Long-Arm Service: When service is on the Sect. of State, D;s time to answer begins when Secretary is served, so return service needs to show that service on sect. of state plus forwarded copy to D, certification from sect. of state, although proof of receipt by D is probably not necessary.
8. TRCP 108 – Notice to Nonresidents

9. TRCP 121 – Answer constitutes appearance so that D does not need issuance of service of citation.
10. TRCP 122 – Constructive Appearance: 
11. TRCP 124 – No Judgment Without Service

12. TRCP 120a – Special Appearance – without being amenable to process. – be careful that the proper mode of objection was not a MOTION TO QUASH.
13. Every appearance, prior to judgment, not in compliance with RULE 120a, is a general appearance.  A special appearance must be made by sworn motion but may be amended to cure defects – unless amended, a defective special appearance can be cured or restored.

14. TRCP 84 – due order – special appearance and motions for transfer are excepted.
15. POSTJUDGMENT CHALLENGES BY NONRESIDENTS: If objection is overruled any special or general appearance thereafter is not waived.

16. FORUM NON CONVENIENS: There must be an available and adequate alternative forum and consideration of the interests of the parties and the public interest.  Not available in personal injury cases.

V.  Pleadings


A.  Texas Pleadings

1. Plaintiff’s Pleadings: original petition, supplemental petition (reply to D’s answer), 

amended original/supplemental petition.

2. Defendant’s Pleadings: the special appearance motion (must be filed first), motion to transfer venue (must be filed prior to or concurrently with any other plea except the special appearance motion), motion to quash citation (attacks service and delays the appearance day), plea in abatement (to raise a fundamental defect in the mode of bringing the action – nonjoinder or prior pendency of another action), plea to the jurisdiction, special exceptions (attacks the sufficiency of opponent’s pleadings, raising defects of either form or substance – like federal motion to dismiss for failure to state a claim), general denial , specific denials and denials under oath, affirmative defenses (general denial is ineffective to raise them).

3. TRCP 79 (petition shall contain the names of the parties and their residences), 190 (Level of discovery intended should be in the first numbered paragraph of the original petition), 47 (claims for relief – statement of causes of action to give fair notice of claim involved…).

4. CPRC 17.021: Need to articulate situational basis of service in the pleadings.

B.  Plaintiff’s Petition

1. TRCP 22, 28, 45, 47, 48, 50, 58, 79, 190, 90, 91.

2. CAUSE OF ACTION
· “Fair Notice” of the Substantive Legal Theory: 
· Needed to give defendant an adequate chance to prepare a defense. 

· If a defect, omission, or fault in a pleading is not specifically pointed out in writing, it is waived when seeking reversal.
· A petition will be construed as favorably as possible for the pleader.
· TRAP 44, 61.  An objection to testimony is required to preserve the error when the special exception has been improperly overruled.
· “Fair Notice” of Factual Theories

· If the pleadings fail to allege an act or omission/duty that constitutes N, a mere abstract proposition that D was guilty of N which resulted in injury to P will not be sufficient (unless the P would not be expected to know the exact cause and D has peculiar knowledge of them).

· To support a default judgment, a P does not need to include in the pleadings evidence on which he relies to support his cause of action.

· There is no need for “magic words” in the pleadings – no need to say “N” as long as fair and adequate notice is given.

· Pleading Injuries and Damages
· TRCP 56 When items of special damages are claimed, they shall be specifically stated.
· Loss of earnings and loss of earning capacity are special damages and are not implied in the itemization of other dissimilar “special damages”.

· A measure of damages need not be pleaded specifically, but in detailed enough form to support submission of an appropriate measure.

· Alternative or Hypothetical Claims

· TRCP 48: Can plead alternative and inconsistent claims and if one is insufficient, it will not defeat the sufficient alternative.

· In the absence of distinct and separate findings of actual damages on both the acts of N and the DTPA, an award of exemplary damages AND statutory treble damages would be necessarily predicated on the same findings of actual damages and would amount to a double recovery of punitive damages.  The P should elect which damages to recover.

· The “Demand for Relief”
· TRCP 47: Claims for unliquidated damages should only state that the damages sought are within the jurisdictional limits of the court and a demand for judgment for all other relief to which the party deems himself entitled (GENERAL PRAYER).

· A SPECIAL PRAYER may be required when non-monetary relief is sought.

· Certification and Sanctions for Frivolous Pleadings and Motions

· CPRC Chapter 10, Chapter 9, TCPR 13

· A signing of a pleading or motion constitutes a certificate by the signatory that to the signatory’s best knowledge, information, and belief, formed after reasonable inquiry, all of the following (PAGE 295) are true.  A general denial may be made without violating this rule.
· TRCP 59: Documents attached to the pleadings or motions are part of it.
· A motion for SJ asserting no genuine issue of material fact exists is not proved groundless or in bad faith merely by the filing of a response which raises an issue of fact, even if the response was or could have been anticipated by the movant.

E. Defendant’s Answer

1.  Contents and Primary Function of the Answer  

· To avoid default judgment

· TRCP 99: Citation must command D to appear by filing a written answer to the P’s petition at or before 10 AM on the Monday next after the expiration of 20 days after the date of service of.
· A general denial is acceptable.
· TRCP 45, 92, 120a, 86, 90, 91, 85, 93, 94, 278.

· The Statute of Frauds is an affirmative defense.
2.  Use of Defensive Pleas

· Problems PAGE 307

3.  Special Exceptions

· TRCP 90, 91
· When special exceptions are sustained, the P can amend to meet the exceptions as a matter of right OR stand upon his pleadings, refuse to amend, and test the validity of the ruling on appeal – P will get a reasonable time to amend to conform to the ruling upon the special exceptions.  D’s special exceptions must be pointed out intelligibly and with particularity.  If sustained and P does not amend, motion for dismissal can be made before trial.

· Waiver of a pleading defect does not constitute admission of an unpleaded element.

· A speaking demurrer is not allowed.  It is one in which the D uses facts not appearing in the pleading under attack to challenge the validity of the ground of recovery or defense.

· SJ instead of special exception does not give the P an opportunity to amend, and as such, generally are not allowed in place of special exceptions.

4.  Plea in Abatement

· Used to allege reasons, other than venue or jurisdiction, why the case should not proceed or should be dismissed.

· Does not challenge the merits of P’s cause of action, and so, does not have to be based on a fact in the petition.

· The general common law rule in Texas is that the court in which suit is filed first acquires dominant jurisdiction to the exclusion of other coordinate courts.  If a party to the suit calls to the second court’s attention pendency of the prior suit by a PLEA IN ABATEMENT, the subsequent suit must be dismissed.  A plaintiff in the first suit, however, may be guilty of such inequitable conduct as will estop him from relying on that suit to abate a subsequent proceeding brought by his adversary.  Two other exceptions to the rule include: lack of persons to be joined if feasible or the power to bring them before the court AND lack of intent to prosecute the first lawsuit.

· If the plea is sustained, the P should be given an opportunity to amend to remove the obstacle that defeated the suit initially.

· Many of the matters that would support abatement are matters which must be verified by affidavit pursuant to TRCP 93 if they are not already in the record.  The sworn plea IS NOT EVIDENCE.

· Do not want to put the plea in the pleadings because want a separate hearing on it.

· Condition precedent to filing suit not met.  TRCP 54.   DTPA notice provisions Texas Bus. & Com. Code § 17.505(a).
· If suits in 2 different states, the second suit does not have to be dismissed, but for the sake of comity, the second suit should be stayed for a reasonable time.

· Plea must be urged within a reasonable time after the grounds are apparent, or waiver may result.

5. The General Denial

· TRCP 92, 93, 94, 95
· Any matter constituting an avoidance or an affirmative defense must be specifically pled.  Separate property or finds are not an affirmative defense (must be capable of defeating the P’s cause of action without the P proving his case).

· “D denies each and every, all and singular, the allegations in P’s Original Petition, and demands strict proof thereof.”

6. Special Denials

· TRCP 54, 93

· When P claims to have complied with a condition precedent, P only has to prove condition precedents specifically denied by the D.
· A complaint regarding a defective denial is not waived by failure to specially except. – Heusinger Hardware Rule.
7. Verified Denials

· TRCP 93

· Denials of “Capacity”: Standing: Question concerning P or D’s right to bring suit or be sued in whatever capacity he is suing.
· A plaintiff has standing when it is personally aggrieved, regardless of whether it is acting with legal authority; a party has capacity when it has the legal authority to act, regardless of whether it has a justiciable interest in the controversy.  A district asserts an interest because it is charged with implementing a statute that it believes violates the TX Constitution.  Failure to file a verified affidavit of lack of capacity will constitute WAIVER (standing objection cannot be waived).
8. Affirmative Defenses

· TRCP 94
· Defendant has the burden to plead and prove the applicability of the $25M exception to business consumer status as an affirmative defense (for policy reasons).

· The second sentence of 94 states that in the insurance context, the IR must assert the exception and P must negate the exception usually, so an insurance exception is AN AFFIRMATIVE DEFENSE.

· Failure to object to nonverification (for want of consideration) constitutes waiver for P.

F. Amended Pleadings

1. TRCP 62-67

2. Permitted to be filed at such times as not to operate as a surprise to the opposite party; provided, that any pleadings, responses or pleas offered for filing within seven days of the date of trial or thereafter shall be filed only after leave of the judge is obtained (within his discretion unless there is abuse of discretion).
3. It supersedes its predecessor.

4. Although a defendant does not object to the testimony relative to an issue but does object to its submission because it was not pleaded, it cannot be held that the issue is tried by consent.
5. A trial court must allow a trial amendment that increases the amount of damages sought in the pleadings to that found by the jury unless the opposing party presents evidence of prejudice or surprise (OR the amendment asserts a new cause of action or defense, and thus is prejudicial on its face, and the opposing part objects to the amendment).

6. A post-judgment amendment must be made when damages awarded by the jury exceed the amount alleged by P (if no request is made, judgment must conform to the pleadings).

7. A party is entitled to amend its answer to verify its denial less than seven days before trial.

E.  Supplemental Petitions and Answers

1. TRCP 69, 78, 82, 83

2. Used to respond to “new matter” contained in the last preceding pleading of the adverse party.
3. When a P desires to rely on an affirmative matter in avoidance of a defense pled in the D’s answer, he must allege it in a supplemental petition, unless it is already put in issue by the petition.
G. Specialized Pleading Forms

[FILL IN PAGES 345-357; TRCP 185, 783-813]

VI.  Venue


A.  The Basic Venue Scheme

1. CPRC Chapter 15 – 15.002, 15.001, 15.003 [PAGES 368, 370, 371]

2. A second residence away from domicile is established if D possesses a fixed place of abode, occupies for substantial period of time, is permanent rather than temporary (FACTORS only).

3. A D can have its principal office in more than one location.  Nerve-center test.

4. A motion to transfer may be made for convenience.

5. TRCP 86, 87, 88, 89: Motion to Transfer Venue and Determination of a Motion to Transfer Venue
6. Suits related to land are usually brought in the county where the land is located.

7. L/T in county where property is located.

8. Actions to stay where suit is pending.

9. Exceptions to the general rule of venue (PAGES 373-376): MANDATORY AND PERMISSIVE VENUE (cannot be relied on by a D to transfer an action to another county unless the county of suit is not a county of proper venue).
10. Contract: If named county in the contract. [PAGES 375-376].

11. Multiple Claims – if one is under a mandatory venue provision, the county required by the mandatory venue provision governs.
12. Multiple defendants – if P has proper venue against one, has it against all if arising out of same…if one D waives, does not impair or diminish right of other D to challenge venue.
13. Multiple Ps – PAGE 380: each P must establish proper venue, BUT many exceptions!
14. Venue of the main action establishes venue for CROSS-CLAIMS, COUNTERCLAIMS, AND 3rd PARTY CLAIMS.
15. On appeal from the trial on the merits, if venue was improper, it is not harmless error – it is reversible error! – appellate court shall consider the entire record, including the trial on the merits.
16. If a judge transfers from a proper county to a proper county, the transfer is improper b/c the first county was proper.
17. Intervention or Joinder – PAGE 398

18. A court cannot transfer venue on its own motion.

VII.  Parties


A.  Permissive Joinder of Claims

1. TRCP 51, 39, 40, 43

2. P and D can join as independent or alternative claims as many claims either legal or equitable or both as he may have against an opposing party.
3. When there is one P and one D, there can be no misjoinder of claims because the claims need not arise from the same transaction or occurrence or series of transactions.
B.  Permissive Joinder of Parties by the Plaintiff

1. TRCP 40, 51

2. A liability insurance company, in the absence of a statute or an express provision of the insurance contract, cannot be sued directly in a tort suit with our without the joinder of the insured.
3. Joinder of parties requires “arising out of same transaction, occurrence, …”
4. Is there a limitation on the claim joinder by the joinder of parties rules?
5. 3 REQUIREMENTS: jointly, severally, or in the alternative; same transactions, occurrence or series; common question of law or fact – Do all need to be satisfied?  Must be at least one claim linking Ps or Ds together.
This issue is resolved within the trial court’s discretion!


C.  Joinder of Claims by the Defendant

1. Counterclaims TRCP 97

· Must be brought if the claim is within the jurisdiction of the court and arises out of the same transaction or occurrence [NO SERIES] that is the subject matter of the P’s suit.  Failure to do so will bar the claim later.

· The counterclaim must be MATURE to be compulsory – cannot depend on the successful adjudication of a prior claim or defeat of P’s claim.  D is not required to add them as they become mature, although he can.

· “Transaction” is defined broadly – look to the logical relationship at not so much the immediateness of the series of occurrences.  It does not matter that the 1st litigation concluded with a default judgment.

· If claim in another state that has no compulsory counterclaim requirement, go by that state’s preclusion requirements in TX.

· When a D’s cross-action, counterclaim, or set-off is connected with the subject matter of the suit, a court has power to render judgment on it even though it may be a claim for less than the minimum amount of which the court has jurisdiction.

2. Cross-Claims

· TRCP 97(e)

· Cross-claims are permissive.
D.  Permissive Joinder of Parties by the Defendant

1. TRCP 38, 97(f)

VIII.  Res Judicata

IX.  Discovery: Purposes, Scope, and Uses

· It extends to matters that are relevant to the subject matter of the pending action.

· TRCP 192.3, 191, 192, 194, 195 AND COMMENTS
· Not limited to pleadings.  It is not a ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to discovery of admissible evidence.
· No work product of attorney; identity, mental impressions, and opinions of a consulting expert; and any matter protected from disclosure by privilege.

· Is requested material RELEVANT in the discovery sense?

· Trial court abused its discretion in denying discovery of alternate design and assembly documents that were relevant.

· Interrogatories and requests are overly burdensome and broad and cannot be used for a fishing expedition.  Requests must be reasonably tailored to include only matters relevant to the case.

· A discovery request is not overly broad merely because it may include some information of doubtful relevance.

· How a party chooses to store information may affect how burdensome it would be for them to retrieve it.  Should this be considered by the court?

· Info concerning the existence of liability insurance and indemnity agreements is discoverable, but not necessarily admissible.

· Existence and contents of a settlement agreement are discoverable.  If a D’s net worth is relevant to the issue of punitive damages, it is discoverable.

· Info sought solely for impeachment of a nonparty witness is not discoverable (traditionally) – NOW bias of a witness is relevant and admissible.

· PRIVILEGES and Other Limits on Discovery

· WORK PRODUCT: TRCP 192.3(e)(3), (6), 192.5, 194.5, TRE 503(d), 511, 512, 513 – Work product is not discoverable (work or communication with party).
When does a party act in anticipation of litigation and how long does work product protection last?  Flores: 2 prong test: 1.  OBJ: whether a reasonable person, based on the circumstances existing at the time 9outward manifestations – demand letter, hiring lawyer, etc.) of the investigation would have anticipated investigation – must be more than an abstract possibility or an unwarranted fear, AND 2.  SUBJ: Good faith belief that litigation would ensue – look to the totality of the circumstances: if investigating for 2 purposes, look to the PRIMARY MOTIVATING PURPOSE of the investigation.

In re Team Transport: Part of letter work product and part witness statement (not privileged).  

The work product privilege is perpetual unless waived.

· EXPERT WITNESSES: TRCP 192.3(e), 192.5(c)(1), 194.2(f), 195
Consulting Expert v. Testifying Expert

· If in anticipation of trial (consulting), it is not discoverable.

· Dual capacity witnesses (firsthand knowledge of relevant facts AND consulting experts: When the consultation is not their only source of information, they do not qualify as consulting-only witnesses.  Is say did not get mental impressions or opinions until consultant, then not discoverable.

· REDESIGNATION: If from testifying to consulting to defeat discovery and if looks crooked, will not be allowed.

· OTHER DISCOVERY PRIVILEGES

· Privilege against Self-Incrimination

· TRE 501-510: Reports privileged by statute, communications to clergy, political vote, trade secrets, identity of informers, patient-physician communications, mental health info.

Who is a “client” for privilege purposes in a corporation client?  Control group or subject matter tests.

TRADE SECRET: Discoverable if denial would conceal fraud or otherwise work an injustice.   If info is relevant, privilege is defeated.  So, once established that it is a trade secret, the burden shifts to show that it is RELEVANT (not ordinary relevane – must be necessary for a fair adjudication of its claims), and therefore, the privilege is defeated.

DR/PATIENT: No privilege if the party relies upon the condition as part of the party’s claim or defense (if relevant for fair adjudication). – weakens the privilege significantly.

· WAIVER OF PRIVILEGES: OFFENSIVE USE

· Waived because failed to use or made offensive use of the privileged material – cannot sue someone and then hide info they could use to defeat your claim.

· TRCP 193, TRE 512
· A claim of privilege is not defeated by a disclosure that was compelled erroneously. – amended response must be within 10 days after producing party discovers the inadvertent production (requesting party must return the material and any copies made of it)– must show more than inadvertence, must show involuntariness.  A stupid disclosure is not an involuntary one.

X.  Discovery: Methodology of the Individual Devices


A.  Discovery Devices – TRCP 176, 193, 194, 196, 197, 198, 205 and Comments

1. Requests for Disclosure

TRCP 194
2. Interrogatories to Parties TRCP 197.
3. Production and Inspection of Documents and Tangible Things From Parties TRCP 196. – Cannot make a request that is too broad and seeks to generally peruse all evidence – the requests must be restricted to A PARTICULAR TYPE OR CLASS OF DOCUMENTS – no fishing expeditions are allowed.

4. Getting Documents and Things From Nonparties by Subpoena Without Deposition

TRCP 176, 205

5. Requests for Admissions  TRCP 198 – Page 585 for when one can withdraw or amend an admission.
B.  Oral and Other Non-written Discovery

1. Depositions and Motions for Mental and Physical Examinations

2. TRCP 176, 191, 193.3, 195.4, 196.2(a), 199, 200, 201, 203 and Comments
3. Time limits

4. Persons Who May Take a Deposition: CPRC 20.001
5. Oral Deposition Rules TRCP 199 and Page 599.

6. Use of Depositions at Hearings or Trials TRCP 203, TRE 804

7. Motions for Physical or Mental Examinations TRCP 204: mental condition must be in controversy and there must be good cause for a compulsory mental examination.
C.  Limiting the Amount of Discovery: Discovery Control Plans

1. TRCP 190 and Comments

2. Levels 1, 2, 3.

D.  Amendment and Supplementation of Discovery Responses TRCP 193.5, 193.6, 195.6 and 

      Comments [PAGES 610-616]

E.  Sanctions For Failure to Provide Discovery TRCP 215 and Comments [PAGES 616-624]

XI.  Disposition Without Trial

A. Default Judgment: TRCP 239-243.
B. Dismissal for Want of Prosecution TRCP 165a, 306a, 329b
C. Summary Judgment: TRCP 166a(a), (b), (c), (e), (d), (f), (g), (h).
D. Settlement, Nonsuits, and Consent Judgments

E. Mary Carter Agreements

F. Settlement Negotiation and Counseling

G. ADR

