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Chapter 1: The Supreme Court, 1935-1953 

Court made clear it found New Deal Uncon. Found everything uncon. 

Court-Packing Plan – one new justice for every one over 70. Six appointments. Save the con and the country from the court. Then switch in time that saved nine. Started to uphold stuff. Van Devanter stepped down, Hugo Black in. Then got to appoint more New Dealers: Black, Frankfurter, Douglas, and Jackson who lasted until Warren Court. 

Economic Regulation: 

Roosevelt justices united in belief that gov’t had the authority to regulated the economy. State’s could reg too just as long as they didn’t get in the govt. way. 

Civil Rights: 

Carolene Products fn 4 – might be more solicitous of civil liberties. 

Sweat v. Painter – unequal law school not con. 
Held all-white primary uncon. Private primary elections through party uncon in 1044. 

Shelley v. Kraemer – struck done racially restrictive covenants. 

Mostly symbolic decisions, but laying down precedent

Criminal Procedure:

Bill of rights safeguards did not apply to states. Frankfurter: federalism demands states be able to develop their own systems of CJ. Black: 14th applied BOR to states. 

World War II:

Switched to no forced flag salutes. Korematsu: war is hell. 

The Justices and Politics:

Three harbored presidential ambitions. Douglas had a chance. Douglas and Frankfurter both involved in running the war administration. Truman appointees: Vinson became CJ. Minton, and Clark. Not really talented, except Clark. 

Cold War:

Civil liberties better preserved during the hot war. Smith Act used against commies. Viewed as a staple of freedom in light of Hiss and the Rosenbergs.  Non-partisan and publicly supported.

Sustaining Domestic Security:

1951 – first amendment eliminated as barrier to commie hunting. Smith Act sustained in Dennis, Joint Anti-Fascist Refugee Committee v. McGrath, and Bailey v. Richardson. 

Dennis: conspiracy to advocate. Danger clear, didn’t have to be present. Wanted to do it “as speedily as circumstances presented”

Joint Anti-Fascists – AG’s list. Govt. could have and publicize such a list. 

Bailey – upheld dismissal from govt. service b/c of membership in listed group.

Court made of men who believed in the federal govt. and had served in the govt. Ct’s role to facilitate the policies of the elected branches. States didn’t fare as well. Exeception: seizure of the mills. Split the Democratic party and split the ct as well. Presaged the future cases that split the party. Splitting the judiciary from the other branches of the federal govt.
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Chapter 2: Brown

Brown v. Board has to be right. Originalism doesn’t yield the right answer here. 14th not intended to apply to voting, civil rights, etc. Everything not supposed to be equal

Compromise of 1877 – let Hays be president. Explicit promise that federal troops would pull out of the south. Put a very quick end to desegregation. Pure caste structure throughout the South. Separate what was never = but it was never intended to be. 

Public education came late to the South. By the turn of the century it was very new. Edu never well-funded. Poorest pt of the country and couldn’t fund one system, much less two. Didn’t see much point in educating the blacks. $4-$1 amt spent on whites to blacks. Bad system for whites, but worse for blacks. Upper south better than deep south


NAACP spun off the Legal Defense Fund (LDF) –so it could lobby and litigate w/o losing tax-exempt status. Had a strategy to end separate but =
1) fight where victory was certain if anyone was honest. Where blacks got nothing and whites got something.  ex: Missouri v. Gaines: no law school at all

2) Different fight about elementary education. By time blacks get to college, know the rules. Also, few people went to grad school anyway. Not a big deal

Other factors:
1) WW2 had been a fight against racism. Class of vets who fought had expectations of equal treatment 2) Jackie Robinson integrated baseball. Big deal 3) Order to desegregate the armed forces. 

James Barns – sec of state, gov’t of SC as gov’t began to lead effort to upgrade black schools. Understood that sep but equal would be challenged. Make the schools equal so they could be separate. 

Schools of thought – 

Gerald Rosenberg – wrote the book “Hollow Hope” about impact of SCT decisions. Can’t change society through SCT. Dumb and deluded if you think so.

Yale Law School Theory – SCT is all that matter. Only have justice through SCT.

Powe – Rosenberg is wrong. Unless we can say Burns loved Black people. He was scared of what the SCT would do.

Marshall and the LDFF couldn’t risk world where sep was equal or where it looked like it could happen. As a result LDF made decision to go for it now. Also, suites expensive: can’t litigate in every state, every district. Strategy allowed for big bang lit. 

1952 – cases got to the SCT. Not easy cases. 
First year, we know 7 votes w/ accuracy. 4 – inherently uncon: Burton, Minton, Douglas, Black. 3 – it’s fine: Clark, Reed, Vinson

Frankfurter, Jackson, who knows

Jackson very conflicted about race. Most people thought reconstruction had failed. Not wild about the 14th. Disliked aggression. Had been chief prosecution at Nuremberg. Don’t know how he would have voted. 

Frankfurter: really doubt he would have voted to uphold Plessy. But mad at Marshall for bringing lawsuits at this time. Worried about what would happen: Civil War II 

SCT likes to be unanimous in the big cases. Wouldn’t happen here and Frankfurter knows it. Wants to delay. Reargue it later and asks to have briefs on intent and what power Congress has to deal with this. 

Solicitor General of the US – position of the gov’t. Truman’s admin did not waiver

But, by 1854k, Eisenhower in power. Ike didn’t support it. Sympathized with the south. 

AG Brownell; Must support Brown. Ike supported it b/c he wanted it gone. That’s imp

Enter Warren: The Process:

Warren is confirmed. Takes over conferences from Black after Brown. Says we’re going to talk about it until we decide. No votes. Warren smart small group politician.

Begins conference by saying “Can’t uphold the Southern position unless the Negro is inferior.”  At that point, everyone knows it’s 5-4 but Warren wants 9-0

Then Frankfurter turned. Clark always liked to voted w/ CJ

Reed – believed in Plessy. Intended to dissent

Jackson wanted to write separately

Warren meets w/ Reed: You’re alone. Do what’s best for the country. This meant A LOT coming from Warren. Do what’s right for the USA

Jackson has a heart attack. Warren visits him to show him the opinion he’s writing. 
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The Opinion:

Segregated schools are the lynchpin of apartheid in the South. That’s what the society is based on. Brown dismantled this. Revolutionary. But peaceful. But South won’t take it well.

Warren sucks at writing opinions.

Gave clerk two instructions:1) short 2) non-accusatory 

He wanted it read and published in newspapers in its entirety. Good politician again. Doesn’t want to accuse them of being evil

Remarkable that CT found history inconclusive in this case. Usually like history

Finding of fact in the KS case: segregation retards education of Negro kids. Different from the ‘Fact” in Plessy. That if it had bad effects that was b/c the Negros were making themselves feel inferior. 

FN 11 – new psychology. Reduced the legal and moral force of the opinion by relying on crappy science.

Sep but = is dead. But then they have to argue it again. Reargued on history, decided on psychology. 

Text: EP clause has nothing to do with this case. Historical arg: inconclusive.Precedent: sep but = Ignore precedent

Not a well-reasoned opinion. Not as bad as Roe, but pretty bad!

Companion case: Bolling v. Sharpe. DC schools. 14th can’t apply so the court says the 5th due process of law

“Unthinkable to have a lesser duty” – why? States could be limited in different ways than the Fed. Specious logic, especially after the war. Quite logical, not unthinkable.

(this leads to application of the Bill of Rights to the states later)
DP acts as EP

Irony: good history if not good law. 

Before the 14th, DP used to talk of equality. DP made the EP arguments 

How does the DP limit govt? Arbitrary law w/o reason has no due process. Any reason for segregating in DC? Harmony among the races. That’s not arb. 

Warren rejects this as arb and capricious. He’s rejecting in toto the Southern arg. If Bolling were Brown, we’d have a reason for ending seg. Creates a caste system that’s not allowed. 

What’s the function of Brown?

To persuade the persuadable. Some white Southerners. Time to think about it.

If Powe had written it, he would have made accusatory w/ reasons: caste system not allowed in the US. Didn’t persuade anyone. Failed in this goal. 

James Restin – journalist w/ NYT. Wrote “A Sociological Opinion” and it was. Not a judicial opinion. However, not even an expert sociological opinion. Pretty thin. Others believed this too. FN 11 – most famous. Kenneth Clark names. ( Myerdol, most famous guy writing about segregation, but he was an economist from Sweden.  And then two commies cited. 

Work cited was shoddy! 

Coleman, NAACP lawyer, was shocked. Effect of opinion stronger in North,

What if the authority is wrong? Do we now segregate? Is the opinion wrong? Does it collapse b/c of it’s weak authority??

Argument that everything sacrificed to unanimity. Unlikely South could have fought w/ dissenting opinion any harder than they fought w/o.
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Reaction to Brown 

Most important is reaction of US Govt. Cold War. Communism. Soviet Union had one major advantage of dealing with the Third World. How does US deal with colored population? Not pretty. Is this what America thinks of Third World countries? By contrast, Soviet Union does not discriminate against anyone. Anyone can become a communist. Communism treats everyone equally. 

Brief that US filed in Brown made expressly clear that striking seg as constitutional would be contribution to the Cold War. No one can be sure exactly what role communism played in Brown. 

America broadcast voice of Brown in 34 different languages. Made clear that this was a heroic historic decision. Anyone who had dealings with foreign countries was thrilled with Brown. 

Eisenhower ordered DC school board to show to the nation what could be done. Ike himself did not support the decision. Ike didn’t think the law could change the hearts and minds of people. Ike didn’t like Brown. Could have appointed judges that would have questioned Brown, but he didn’t. Appointed four new justices. 

Extreme dichotomy between those lower court judges appointed by Truman and Kennedy, and those appointed by Ike. Southern judges in dealing with aftermath of Brown are all Republicans because they lack the baggage of the Democratic Party. 

North:  Northern press was uniformly supportive of Brown. Northern public opinion was too, but not to the extent that the Northern press was. 

Blacks liked Brown. Strange reaction ( better calibrated idea of how difficult it would be to get from seg to world that Brown envisaged.

Compare Northern and Southern reactions. Polls have no means of testing intensity. Fact that North is supportive of Brown doesn’t tell you how much they cared about it. In fact, evidence that segregation was of little consequence to the North.

Southern Reaction: 

South would go nuts, but not immediately. Kentucky and Atlanta papers were supportive. Smaller city and town newspapers uniformly in support of Brown. No Southern politician in actual support of Brown. Southern politicians understood that white constituents would not like Brown. 

Mississippi – James Eastland. Power in Senate. Democrats from 1954 on controlled Senate. Eastland is chair of judiciary committee.

Georgia – Richard Russell. Hard to come to grips with. Most respected man in the Senate. Die hard segregationsist. Lead every filibuster against civil rights. If we could exclude race, Richard Russell is great, devoted to best interests of US as he sees them. Tried to get democratic nomination for Pres in ’52 but got nowhere because he was a segregationist. 

Eastland: Accused court of behaving like a legislature. Argument about the Warren court that would not go away. Playing to American ideal that we are a government of laws and not of men. Something wrong with the idea of a political court. 

Russell: Justices were amature psychologists. 

Georgia: having primary election.

Court accused of amending the Constitution. Turning our one sacred document into a mere scrap of paper. Southerners wrote to Supreme Court. Stunned when they found that there was not dissenting opinion. Was concurring opinion. Jackson was writing something: must wonder how Constitution this morning forbids what for ¾ of a century it has tolerated and approved. Plessy found that sep but equal was constitutional. How is this an idea of stable organic law if something so fundamental can be changed over night? Plessy has been running dry for years. Something that bothered people. Thank God Jackson didn’t publish this. Jackson dies of heart attack. 

Ike gets first appointment after Warren ( goes to John Marshall Harlan (grandfather Harlan was author of famous Plessy dissent). 

Brownell (AG) convinced Harlan to leave his practice. Was first federal judge before named to SC. 

Don’t need a reargument to figure out what Constitutional remedy. Remedy is just to stop it. Here, there was call for a discussion about what to do about a Constitutional violation. Strange. Brown held that segregation was unconstitutional. 

But, question about what segregation was. Two possibilities jump up: 1) separation of races by law. 2) schooling without members of the white race. 

Answer to the question of what is segregation will lead you to a mixing of the remedies. 

Remedies are clear. Sweatt had a “personal and present” right to be admitted to UT Law School. Brown was about DELAY.

Thurgood Marshall was most important lawyer of 20th century. Was able to convey moral authority. Marshall spoke out against DELAY. Brown II was all about postponing the Constitutional right. No one would ever make this argument about delay until blacks were involved. Brown is about the end of the second-class status of blacks in the United States. 

Maybe this is modern Constitutional law? Maybe for some rights there is not a remedy. Beginning of our modern understanding that constitutional right can’t be remedied immediately. Another example is prison litigation. Brown is the break.

Idea of what to do about Brown I is not new to justices. Court had split previously between Black/Douglas and Frankfurter/ Jackson.

Black stated that remedy doesn’t matter because they won’t obey us anyway. Jackson was adamant about not just making a decision and being ignored. Part of oral argument is what can we do that promises realistically to work so that we don’t look like idiots.

Changing Con arguments – major deal for an opinion w/o reasoning. Ct imposed its will on the nation. Abandoned the con, was Southern arg. But Ct only way to do it. Congress couldn’t even deal with lynching. 

9.11.01

Chapter 3: Implementation. What’s they remedy???

Seems obvious now that there needs to be supervision. Easy answer is justice department> BUT clear that executive branch wasn’t going to help out here. 

Congress couldn’t do anything. So federal courts. So Southern Dems in charge of Brown. Didn’t have notions of class actions then that we do now. Fact that it was a class action lawsuit signified nothing. Open ? about who could claim under the order. Clear that the named Ps were the winners. A min, 5 at max all black kids. 

When if not now? 

Best job of predicting the future was done by council for South Carolina. John W. Davis (of Polk Davis). Told Warren that they wouldn’t obey, wouldn’t integrate the schools. 

Who gets the benefit? The named Πs. Marshall envigaing procedure allowing named Πs to take benefits of the decree. Putting your name out there is not just some detail. 

Southern lawlessness: T. Marshall indicated faith in the willingness in the South to abide by law. Wasn’t quite honest here. Acted like it wouldn’t be that complex.  But white lawyer in the South were correct in saying that white Southern human nature was inherently lawless. Marshall had a very charitable view of white lawlessness!

Argument implicit in Southern cases: just not ready. Blacks can’t keep up. Marshall: put dumb w/ dumb, smart with smart

Form of gradualism to just give remedy to the named Ps and them have others sign up. This was a big deal in putting name out there. 

Grade by grade? Marshall says no. Admin problems: Marshall says it wouldn’t take more than a year

Remedy: some form of gradualism. No one argued for shock treatment. Ultimately gradualism looks a lot faster than what actually happened. 

Phil Ellman: would eventually become chairman of the Federal Trade Commission. Court should declare segregation unconstitutional and do nothing about it. Create a right but don’t create a remedy. Totally unprincipled. 

[Bolling v. Sharpe: suppose the court had gone the other way (nothing in Constitution that required fed to desegregate DC schools). Even if it were legal to do so, we shouldn’t do it. Could bring on executive or legislature to be an ally of the court.]

Fair to criticize justices for what they’ve created in right and remedy. Solution that offered the hope to work was a good solution, and a good solution was necessarily a constitutional solution. Supreme Court is trying to remake a society peacefully. 

Warren drafts Brown II, but all deliberate speed is Frankfurter’s. Going to do it at the earliest practicable date. Reached back into 1913 Holmes opinion: “with all deliberate speed.” Earliest practicable date had been original language.

Brown II was about softening Brown I b/c it had been so unpopular. Allowing rights to yield b/c people disagreed. Equity case: requires balancing of private needs versus public needs. Private needs versus public needs? But what are the private needs? Public need is the need of the negro school children to have their constitutional rights affected. Or was public need the need to maintain segregation? Powe thinks this was the private need. 

Page 56: what were the public needs? Transportation, attendance areas, etc. 

Remedy in Brown must be delayed because we are not willing to send our white children to black schools. That’s the message.

The South kind of liked Brown II. Almost universally in the North, Brown II was applauded. If everyone seems to like the opinion, this is an ahistorical look.

Opinion all about delay b/c the South didn’t like Brown I. 1) Power to delay con rights b/c of disagreement 2) sep = bad, but undoing it too hard on white children

Reaction in The South

South liked it at first. Given what they wanted. 

Interposition 

James Jackson Kilpatrick: editor in chief of Richmond News Leader Began a series of editorials in 1955 that lasted into 1956. Richmond News Leader published editorials as a pamphlet. Rediscovered interposition. 

When Congress passed sedition act in 1978, direct attack on Republican party. Question that Jefferson and Madison had to face: how do you oppose a law that is unconstitutional? Jeffersonian case seemed ironclad. Where in Article I, Section 8 is there the power to silence opposition and regulate the press? Jefferson and Madison came up with ideas of interposition and nullification (leave this to John Calhoun).

Interposition: interpose authority between unconstitutional actions of the federal government and Southern citizens. Logically could lead to war. What happens when feds arrest Virginia citizen? Ultimately leads to nullification. States nullify federal actions that they don’t like.

Calhoun: moved interposition to it’s logical extreme ( nullification. State has right to nullify unconstitutional federal law. Constitution is a compact among sovereign states. 

Arguments against interposition:

1) Interposition and nullification are dead between 1865 and 1955. Argument that it didn’t exist. 

2)Argument that interposition has nothing to do with race. Please!

3)Argument that you are not calling for violence. How do you have interposition and avoid violence. No mechanism whatsoever for deciding dispute between yes and no.

We’re not behaving lawlessly, they are. Fed ripped the Constitution apart, so it’s our position to uphold the law. What do we have in our system to deal with a Supreme Court that cheats? 

The bulk of the South took interposition as its state policy. Kilpatrick published his ideas in scholarly book form, reviewed in Yale Law Journal. Interposition is the principal of serious politicians in the South.
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Southern manifesto: Make defiance socially acceptable in the South 

Thurman, Russell, etc. almost the entire political leadership of the South signed this. Condemned Brown and the SCT/. SCT cheated so it’s okay to oppose it (lawfully) How do you lawfully oppose a judicial body??
Opposition to Brown slightly split in Texas, TN, Ark, 

LBJ and Sam Rayburn weren’t asked to sign. They probably wouldn’t have. 

101/128 – 16 Texans didn’t sign. 

Look at who did: Fulbright, Boggs, number two man in the house, Hale

Political leadership signs into opposition with SCT. The object of Brown was to persuade the persuadable. Failed in this. No Southern moderates to persuade. 

Not signing Manifesto ended political career. 


Republican and Democratic Platforms:

Who spoke against this? Neither dems nor republicans Adlai Stevenson said it was okay b/c it was going to be lawful opposition. What’s that? Passing laws perhaps.
 
The South and Grad School:

Aubrey Lucy – grad school at U of Ala. Can’t deny her admission b/c of Sweatt v. Painter, McLauren v. Regents. Denied her admission anyway. Judge ordered her admitted. White mobs drive her away. Suspended for her “safety.” Sues again. Ordered to admit again. But, mistake in pleadings. Couldn’t prove conspiracy btw whites and the Univ. Expelled for blackening their name.

Law schools: Virgil Hawkins at Florida Law. FLA SCT says Florida A&M is fine. SCT vacates. FLA SCT doesn’t hold a hearing. Eventually agreed to hear it. Decided that Brown 2 overruled Sweat v. Painter. Said he would have to prove that his needs overrode public needs. SCT vacates, see Sweat v. Painter. Then FLA says states’ rights are supreme. Cant’ get in unless you can prove no mischief. Fed Ct. AM good enough. 5th Circuit ordered him admitted. Changed the admin standards and his wife then said STOP p. 64

This was the use of law. Even the clearest con rights could be denied

The South and Public Schools: p.65

Elementary edu: Only three states attempted. Ark, TN, TX. In TX, so many rural districts. Shivers sent Rangers to FT. Worth and Texarkana to protect and preserve order. 

AK tried Ft. Smith

TN – best of the South. State where the Senators didn’t sign. 

NAACP sued in Nashville b/c they couldn’t sue everywhere! Picked urban areas.

Schools proposed 1 grade a year. 115 of 1400 blacks in schools with whites now. Let whites transfer out, And blacks. Most blacks do. So 15 blacks in white schools. Good as it gets. 6th cir said this was good enough. 

Marshall was optimistic, but WRONG. 

Southern Resistance – Laws:

South just gearing up to oppose Brown. Started to pass laws in 1956. About 100 new statutes. Declared Brown uncon, null and void.

First move: pupil placement laws. Consider needs of each student and then put them in proper school. Until we start this, stay with what we have. 

Turns out, only students to be placed are those who want to move. Blacks have to go before school board and beg. Then consider and reject. Then appeal, must exhaust admin remedies first. NEVER got heard in time for the year. Then repeat. Every state did this. Ironclad. Back up plan: offer tuition to those who want to transfer to private schools and close desegregated schools. 

Denied state funding to deseg schools. Miss made it a crime to attend a desegregated school. All these laws were uncon. But no one declared them as such. 

One more way: went after NAACP client soliciting methods. Get rid of the NAACP. Efforts varied: Go after the LDF, Use tactics like commie hunting

Southern strategies put NAACP out of business for many years. Fighting for it’s life. 

Citizen’s counsels --One more method: MS and AL created sovereignty committees that operated like the KGB. Spy on citizens and civil rights groups. 

Records of these groups have been destroyed. 

Blackmail school applicants with secrets in Alabama. Miss shared the info with the KKK 

(white) citizen’s councils. Came out because of Brady’s pamphlet about mongrelizing the races. Must be kept apart so they don’t breed. More savory org than the KKK. Used economic power to achieve goals. Get people fired. Enormously effective.

There were bad consequences to being a moderate in the South. 
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White women in southern ideology – purity of the woman and blood line. Make sure blacks didn’t touch whites. Sex a taboo in the South. The main taboo. Taken very seriously. All states, mostly, has miscenegation laws. Where it’s most obvious is rape. A capital offense in the South, but black on white rape punished much more stringently. 

If a white woman testifies and defendant is innocent, still life in prison. If guilty, death. In a sense, defendant lucky he got a trial. Everyone knew the taboos. It was ingrained. 

Emmitt Till in 1955. 14 years old. Chicago boy visiting relatives. Talked fresh to white woman. Beaten to death. Murderers actually tried for murder, which is surprising, but they were acquitted. 

Two levels:
1) go for grad schools rather than grade schools, because this is far less threatening. TM knew this. court understood this. 

Got two miscegenation cases. Linnie Jackson, married to a  white man. Cert denied. 

Naim v. Naim married to white women. Got married in NC, b/c VA didn’t allow even Chinese interracial. She tries to annul later, on grounds that marriage is void. VA grants annulment. “Avoid a mongrel race.” When state supreme court sustains state law over federal con, appeal taken. Court must hear this. Not like cert. Justices in a tizzy. Came year after Brown. Split btw those who knew this was unconstitutional, and those who thought it was unwise to do this know. Would reaffirm southern belief that Brown would lead to mixing of races. 

-Remanded to trial court to get rid of it. Back to State SC who were quite confused. What don’t you get? Back to SC. 

-TM didn’t want court to here this either. Too volatile

-Frankfurter, dismissed for lack of federal question. Had never been used before, never used since.  One bombshell at a time is enough” J. Clark

Court going the extra mile to protect Brown from more hostility. But doing it by lying, denying justice. But, did worse stuff later. 

Montgomery Bus Boycott:
 boycott had been discussed for a while. Parks was the catalyst. Initially, it was about preserving black seats at the  back, not about segregation. Focus shifted later to no segregation.
Two levels: 1) Functioned at boycott level. MLK ri

ses 2) NAACP filed suit on basis of separate but equal. SC holds it uncon. Gayle v. Browder. 

Killed the bus company financially, so they were ready to cry uncle. Montgomery very happy to end.

Relationship of MLK and TM. TM didn’t like MLK. Vice versa. TM had been at onger. All that walking for nothing – courts would have done it for them.

Lawyers love litigation. Want names for lawsuit. The way King did it, every one could participate. Split between litigation and direct action. Activists on one side, lawyers on the other.  Summary of civil rights on p 74

Chapter 4 – Domestic Security

COMMUNISM – second motif of the court

History of commies: Never illegal to be a member of the party. Punishing them for doing something that wasn’t a crime. Communist party was a creature of the Soviet Union. Heresy not tolerated in Commie religion. Soviet government would interfere with American commie groups. 

American commie party was a fringe group even during the depression. Got its first big jump in the Popular Front. Join all groups to oppose fascism. Runs to 35-39. Represents left of New Deal. USSR and Nazi Non-Aggression Pact crashed this down. Very confusing. People left. Rejoined when Nazis invaded Soviets. 
Difference btw groups was that Nazis were exclusive, while any could be a commie. Commies lied to cover up what they did, Nazis didn’t.

At the end of the War, HUAC starts hearings. Elizabeth Bentley – Red Spy Queen. Her testimony + that of others was that all members of the party loyal to Moscow. Would spy, subvert, etc if necessary. Note that if Bentley was right, the Commies not just left, but they were spies. Much different. 


Incidents: Lots of reasons to worry about Communism as a threat

1) when an ex-commie Chambers fingers Hiss. Alger Hiss was something else. Harvard law grad, cute. He worked for New Deal. On the team at Yalta. Presided over meeting that created UN. Great resume. Friends testified for him, including Frankfurter and Reed. 

a. Explosive allegations. Divided Republicans and the Democrats. Looked to Dems like the Reps were trying to paint New Deal red. Repubs: new deal = socialism = communism. High new deal official a commie spy. Truman thought it a lie. 

b. Statute had run for espionage. Case based on perjury before HUAC. Convicted. Died denying it. He lied. 

c. If Alger Hiss was a spy, then any New Dealer was a spy. Most Americans believe verdicts. 

2) Rosenberg case – passing atomic secrets to the commies. Bigger deal than Hiss passing state department secrets. He helped them avoid false leads when developing a bomb. Built a carbon-copy of fat-boy. 

a. Judge in case in constant contact with FBI and Hoover. 

b. Ethel probably wasn’t guilty. Just married to spy. 

3) Czechoslovakia, Commies took over in 1948.

4) Blockade of West Berlin – starts NATO

5) Mao in China

6) North Koreans invade South Korea. 

Domestic Security Program: Smith Act – crime to advocate overthrow of govt.  6-2. Sustained. Weren’t too many people who could be prosecuted because of stat of limitations. Party moved underground then. 

 Formation of AG’s list. Clark created this list of organizations that were commie dominated. Commies took over organizations they joined. 


If org on that list, it probably had communist leaders, but posed a problem for members. Then: loyalty security program for fed employees. If you were a member of the AG’s list. You would be fired. Loyalty oaths required by teachers, govt. employees. A big joke as if the commies would blanche at perjury 

HUAC and the senate counterpart. HUAC a standing committee, in senate a sub-committee of judiciary committee.

Expose commies one by one. Each commie named, named more. Are you now or have you ever been a member of the commie parties. Perjury or unemployment. Great choice. 

“Fifth Amendment” commies. Didn’t help them. 

HUAC acted as a trial. The legislature acting as judicial branch. Separation of Powers problem. Not constitutional. But a road to advancement. How Nixon rose to power. All Republicans wanted to do it. 
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Impossible to be a member after 1948. But, membership probably ended in 1939 or 1945. By the 1950s, we’re not talking about present events. Key elements of program to deprive commies and former commies of their means of livelihood: especially public employment. 

Split the commies btw active soviet agents and those who are “fellow travelers” – pink. Those who have similar views on foreign policy, but never joined the party. 

Then there are liberal anti-communist. 

Republicans looked at this by making everyone a commie. Liberals could be lumped with commies. Difference btw them not worth the time to figure out. 


Democrats drew the line btw anti-commies and fellow travelers. Republicans trying to paint the entire party as Red. Alger Hiss a godsend to the Republicans. 

Dems tried two tactics:

1) emphasize anti-commies views

2) attack ex-commies – these were the basis of the Republicans attack. All these people were former liars. Hence, always a liar. Strong propensity to lie. 

a. Republicans thought they were the greatest Americans ever. Reformed sinners. 

National Review – filled with ex-commies. A haven. Republicans hope to break the New Deal hold on the country. 

Get rid of Tom Clark while AG

Dennis v. US – all 8 judge decision. First amendment no bar to jailing people who advocating overthroughing the gov’t as soon as possible.

In companion cases, ct held that anyone on the AG’s list had right to hearing. Made AG’s list valid opinion. Can fire gov’t worker just for being on the AG’s list. 

McCarren Act – 1950, illegal to be a communist  p. 78: underlying premises for the validity of the programs

The situation when Warren took over. Constitution not a check on protecting country. 

Early Warren Decisions: 1954 – cases continued this policy.     

Barsky v. Regents – revoked the medical license for refusing to answer questions. He probably was a commie, but how relevant to practice of medicine. Douglas has a great dissent pointing out this fact. Majority never discussed this. Can’t practice med w/o a license, it is not a right. A privilege conferred by the state on people who meet certain qualifications such as not being a commie. 

Any job that take a license might be deemed a privilege. Gov’t could condition everything on people not being a commie. Soon couldn’t get a fishing license w/o being a non-commie. Might poison the water ( 

Easiest example of when civil liberties rescinded is this era. Hysterics. Also, maybe should punish him for being a commie. Hold in contempt of Congress who not talking, b/c being a commie not a crime. Took away right to earn a living. Turn them into pariahs.

Galvan v. Press – Mexican national who lived who lived whole life here. Never became a citizen. In 1950, Congress amended immigration laws to make it deportable for any immigrant to have ever been a member of the party. He had joined and left while legal. 

Ex Post Facto, attainder, etc. It’s a retroactive law. 

Court can mangle statutes when it wants to, but didn’t do it here. Congress knew what it was doing and said it clearly. Ct enforced it. 

Galvan’s stronger argument – Constitutional argument: this is wrong. 

Frankfurter: 1) Congress has plenary power in immigration. Long settled. jurists like Brandies etc. liked this rule etc.

Technically correct decisions. 
Douglas and Black dissent rather halfhearted. 

To Powe, this case answers the question, does the Bill of Rights matter in times of war and trouble? Doesn’t look like a check in the time of hysteria. 

Plenary = not bounded by Bill of Rights. We can see what Congress would do if it wanted. Can be meaner to immigrants, but we’ve shown we can be very mean to citizens too. Touchstone of what can happen when we combine hysteria w/ no bill of rights. 

December 1954 – senate condemned McCarthy. Ends his career. No one had heard of him until 1950 when he announced he had the names of commies in the state department. Gives his name to something larger than himself. 1947-1959. Gives his name to an era in which he had nothing to do with for a few years. After being condemned – you’re a pariah. Drank self to death. Made mistake of taking on president Eisenhower and the Army. Self-destructed during the televised hearing. Why a vote in December, not October? Election. JFK didn’t vote that day. Hid in his office.The Condemnation did not affect the SCT. 

P. 81 In 1955, Peters v. Hobby. Doctor at Yale Medical School. Procedures case. Had no access to classified info. Just a consultant. Had been under suspicion for disloyalty even during the Truman admin. 

Will never leave. If something gets in your file, you’re not going to know. Didn’t tell people during hearings exactly what they’re accusing him of. You’ve been bad. Answer for all bad things they’ve ever done. Kafka-esque hearings. 

Peters went through several hearings. Refuted all the evidence ever brought up. Produced affidavits from all sorts of people attesting that he wasn’t a commie. Cleared.

Inter-agency committee did an audit. Concluded he was a security risk. Perfect case. Lots of evidence that he wasn’t a commie and he’s been cleared several times. Plus, Kafka hearing. 
Arnold, Fortas and Porter – represented people in loyalty hearings. Abe Fortas’s rep as good lawyer is well deserved. Solicitor general refused to sign the brief for the US. Assistant AG Warren Burger did it. Named to DC Cir as a reward from Eisenhower. 

 Burger lost and won. 

Slam dunk that procedure was uncon, but ct found way to duck. Decided committee not authorized, hence void. Douglas went nuts, knew this was the chance to knock-out the program. Angry angry dissent.

Never did get another case like this. Maybe Douglas was wrong. Maybe secret hearings are okay. Maybe court saved us from knowledge that due process not a check on Kafka.  
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1955 Term: 

Ullmann v. US – still took Fifth even w/ immunity from prosecution. Rejected by Ct. Douglas’s dissented focused on the other consequences of talking. 

Penn v. Nelson – Pennsylvania had lost at Penn. SCT.  Nelson is charismatic face of commie movement. A second-string leader of the commie movement. Right below the Dennis v. US defendants. After that conviction upheld, went after the second-string. Many states had Smith Act copies for state overthrowing. 

Nelson might have had first amendment argument, but that washed out with Dennis. Don’t have 1st right to advocate overthrow govt. 

Nelson: state law is preempted by the federal anti-commie laws. Can’t get me under the state law. Fed law is rule of land. Conflicting state law is uncon on its face. When not conflicting, 

Preemption viewed in the Court

1) if congress intends to preempt, they can

2) but, no statement that they intended to preempt here. View the impact of the state law on the federal law. Make it harder, etc?

Warren’s opinion lousy here. Blah blah blah. General suggestion that Congress wants to preempt this (preposterous suggestion). 

Might interfere with federal enforcement – better point. Which case gets precedence, the federal or state case? Extensive interference, he says. Solicitor General said it doesn’t interfere. Phony argument. Conviction reversed. Big case. The beginning of the court beginning to question. 


Slochhower v. Board – 5th Amendment commie. Says he’ll answer any question after 1941. Fired from his position. Argues that he’s being fired for exercising his con right. Gets 5 votes. He gets Clark’s vote! This meant something. This suggests we can’t get 5th commies. Cleaner to take first. Says gov’t can’t ask. 5th says it would incriminate. State case

Communist Party v. SACB – remand to make sure evidence untainted. Ct really beginning to question program.

New Attack on the Court

Congress didn’t like this. Southerners hate SCT – a constant.

First time the Southerners get allies in the anti-commies of the North. These are state cases, so state’s rights becomes the battle cry. Resonates well in the South. Gives the Southerners a new way to redefine hate. More PC. 

One arg: justices went the extra mile to protect the commies. Probably true. In doing so, undermined the states. 

How could they do this? They’re bad lawyers, not commies ( Boom time for the Southerners. Explains Brown. Psychology, not law. 

98% of the lawyers in US think SCT is incompetent – love to know how this poll taken 

Why? No prior judicial experience. Warren, Frankfurter, Clark, etc. no judicial experience. The dissenters had some experience. Minton, Harlan, etc. 

Now, almost all have served on federal court of appeals. But John Marshall had no experience. 

Warren shifted to vote w/ Black and Douglas in Black v. Cutter Labs. 

Brennan’s Appointment:

After Warren, Ike wanted judges with experience. Not a lot, but some. 

Oct in 1956 – Minton retired. Soon, a presidential election. Ike wanted to show that judiciary above partisan politics. Wanted a democrat and a Catholic. Told AG to go find a conservative, Catholic, Democratic. Brennan. Checked to make sure he went to mass. He’s young. Perfect. Had not read his speeches or opinions. Not a conservative at all. Flaming liberal Catholic democrat! Brownell later said he knew. Powe doesn’t believe it. Did he really violate a direct order from the president? 

Brennan and Warren became best buds. 
Everyone loved him. His friendliness masked his brains and his determination. Seriously underestimated.  McCarthy voted against Brennan. Only one. 

March of 1957 – Reed resigned. Had a lot of years left. Mid-western Rep. Whittaker of Missouri. On the 8th circuit. Single most incompetent justice ever in Powe. Unanimously appointed. 

1957 a Red term. 12 commie cases. Nelson/Mesarosh  gets another win. Perjurer testified. Evidence tainted. Conviction gone.  

The 1956 Term: Perjury 

Jencks v. US – Prejuring informer casee. president of miners’ union. Taft-Hartley Act affidavit. Lied on it. Was a commie. The main witness against him was a paid ex-commie. Job was to get info from party members. He lied in Jenck’s cases. Indicted the perjurer for saying he had perjured self in Jenck’s cases. 

Lawyer wanted the FBI raw data to c-x the witnesses. This was Jenck’s issue. Needed the evidence b/c the witnesses couldn’t recall what they’d said. 
Brennan’s opinion gave Jenck’s more than he’d asked for. Had duty to turn all info over. Didn’t have to go through trial judge.  Don’t know if this is based on due process or supervisory case.  Clark dissented. Biting dissent, letting commies go through gov’t files. Clark and Hoover good buddies. 


This opinion controversial. Not a good line of anti-commie strategy. Howls against court. What’s weird: Congress codifies Jencks. No doubt that Congress trying to send message that they had legislated. But they codified it.
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Colonel House and the Inquiry – 

Honorary colonel b/c he campaigned for all the winning governors for a time. Believed Dems couldn’t win back WH w/o getting rid of progressive. Campaigned for Wilson. Authored Fed Reserve Act, reduced tariffs, led us into WWI. Wilson was a pacifist. 

How America moved from isolationism into WWI:Wanted to extrapolate our con to Europe. Vast Congress of States, written con, supreme court, on a global scale. Every nation would have a state. Most today are along this model. 

WWI killed so many. Wanted maximum treaty terms from Germany. US had alternative – milder terms. Germany suffering from British blockade – shot up lots of neutral ships w/ the subs. How we got in. Even still, Wilson had his 14 points. Germans had a chance before US entered. 

Armistice – Germans had to pull back to indefensible positions.

A World Made of Law 

Versailles Treaty and the League of Nations  -- US not able to win support for his positions. Wanted no tariffs, no war reparations, etc. Refused to go along with this. 

So we gave in on everything just to get the League of Nations. Senate refused to Versailles. 

Lodge – big prob w/ league of nation; wanted a reservation that pres would still have to ask for dec of war. Wilson didn’t want this.  Doomed treaty. Means America not part of the League. 

Missouri v. Holland – Oliver Wendall Holmes penned it. Issue: treaty w/ Canadians to protect birds. Pursuant to treaty, Congress promulgated a statute, Dept of Interior had regulations. Missouri argued that this was a matter of state concern. Nothing in Article 1 that gives the fed this power. 

Holmes agrees: no article 1, but article 1 doesn’t exhaust enumerated powers of the fed. 

Supremacy clause – treaties are supreme law of the land. Not regulated according to Congress’ power, but power of fed  to make treaties. When court began to strike down New Deal, rumored that Roosevelt made a secret treaty that mandated all this. 

Inspired fear that fed could overstep power simply by making a treaty. 

Now we’re up to UN. Son of the League. Same structure, except US in it now. Aroused same fears among isolationists. Suppose state is attacked. Must wait for security council to act. Treaty could also let president act w/o going to Congress for declaration of war.

Bricker Amendment – Son of Lodge. Failed. Would have repealed Missouri v. Holland. Eisenhower not about to sacrifice chance for peace like that. Wanted to avoid another war. 

Reid v. Covert – don’t lose con protection abroad. Executive cannot try people abroad by relying on treaty power. Bill of Rights still apply. Still limits. 

Coalitional Warfare and Blue Hats –

UN envisioned standing UN army. Instead Ad Hoc group. 

NATO Article V– attack on one is an attack on all. Invoked for the first time last week. 

The Labrador and the Country Pub – in GB, parliament supreme. Limits applied by treaty  now. Now, EU rules, can’t have dogs in pubs. Some states more law-abiding than others won’t transform life. 
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1956 Term – Bar Admission cases: Schware and Konisberg – good moral character necessary for a lawyer. Could an ex-commie have good moral character? No. Mortal sin that  could never be overcome. All BAR committees asked if you’d ever been a commie.  

Justice Black saw the cases as the same: ex-membership make per se immoral? He said that’s absurd. 

Black hated the DP clause. Never doing Lochner again. No due process. When he wanted to incorporate the 14th, he said he did it as a whole, not due process. 
Schware relied on due process b/c 1st amendment probably wouldn’t work. Unreasonable to believe that a person’s ex-membership was a reflection on moral character. 

BAR didn’t like being told they were unreasonable. Behaved as any regulated industry. Thought it was autonomous. 

Konisberg different – asked if member of party, then if so, what did you do? Commie refused to answer if he was a commie. Also said can’t ask what I did if I was. Black didn’t see a distinction. 

BAR now pissed.   

On May 27, 1935 – Black Monday. Struck down New Deal

June 17, 1957 – Red Monday. Sticks to this day. 4 commie cases:

Service – dismissed for disloyalty in the State Department. Old China Hand – foreign service officer living in China during WW2. Two phenomena – Chiang Kai-sheck a warlord and no one liked him AND Mao’s followers were very loyal. Genuinely popular. These reports came in w/ regularity and they were true. Bad guys were popular. Couldn’t be true, they must be lying. What make Service lie? He must be a commie!! 

Affected a number of Old China Hands. As a result, by Nixon’s time, no one in the State Department would tell the truth anymore. Part of the reason we got into Vietnam. Too many people telling what bosses wanted to hear. 

Service underwent repeated loyalty hearings. Fired under McCarren Rider to all appropriation bills. Said Sec of State could fire for any reason, so Acheson did. 

In litigation, showed the State Dept. had rules for firing.  Harlan said gov’t must follow own rules. Nice technical opinion. 

After Dennis, gov’t went after 2nd tier commies

Yates: S. In Dennis, ct held that clear present danger test could be satisfied by advocacy of the overthrow as quick as possible. Ct didn’t look at evidence in Dennis.  Looked at evidence in Yates. Line in first amendment is that it protects everything but exciting speech. 

Examples –  Can teach overthrow doctrine. That’s protected.

What about advocating the overthrowing? I.e. wrong to have a dean. Should do it! Dennis held that the gov’t can make this a crime. 

Black and Douglas argue that this was the wrong line. Can advocate all you want, just don’t incite. Inciting isn’t protected. 

Issue is the advocacy.? Harlan doesn’t decide this in Yates. He construes the Smith Act to only hit incitement. Hard to incite to action, later. Even Lombardi couldn’t do it. That’s the line. Clear Harlan has 1st amendment views pushing this interpretation. He gutted the Smith Act.  Abstract advocacy protected. p. 94
More: Smith prohibited organizing. Gov’t argued that it was continually organizing. Yates argued it was already done and the statute of limitations had run. Harlan interpreted criminal statutes strictly. Acquitted 5, sent 9 back for trial. Said they had to show evidence. After this, no other prosecutions under the Smith Act. 

HUAC – Watkins v. US – refused to answer questions on First grounds. 

Answer any questions about members, but not former members of party. Found in contempt of Congress. Argued he had a first amendment right to refuse to name ex-commies. 

What HUAC really doing was violating sep of powers. Acting as judicial branch. 
Opinion says legislation and the legislative process are subject to the bill of rights. Also, hearings are not for trials. Looked like they were more interested in the guilt rather than legislative development. No right to expose for exposures sake. 
Then he shifts – Congress should control its committees, and Congress hasn’t done it yet. 

Maybe the HUAC mandate is legislatively vague. Watkins couldn’t figure out what the purpose of the hearing, Warren said. Couldn’t know if question was pertinent, statute requires pertinent question, hence can’t be in contempt of court. Mischievous. 

Sweezy v. New Hamsphire – AG acted like HUAC. Sweezy had been involved in the progressive party. Asked him about his lecture at the University and the party. What protects him? Warren acts like this is Watkins. But what part of con makes Congress regulate AG in NH? Trying to skate issue. 

Frankfurter has good concurrence – great opinion about academic freedom. Essential to a free society. Can only invade if there is a “subordinating state interest that is compelling” Brennan would adopt this as his own. 

Warren and Douglas hated Frankfurter. Wouldn’t it join him. 

Frankfurter had many lines to play with: can’t mess with Progressive party and can’t mess with fellow travelers. 
Brennan, Black, Douglas Warren, etc want to obliterate these lines. 

Summing up 1956 – p. 98 

More Attacks on the Court – ABA had two conventions one in NYC and London. Frankfurter leaned on Warren to go to London to lead delegation. NYC had an anti-commie, anti-court tinge. London was decidedly anti-court. Convention was one slam after another. Gratuitous bashing in a foreign land. Warren was PISSED about this. Livid. The BAR said the SCT is a threat to freedom. Joined the National Security Republicans, Southern Dems, etc. Even though Stalin condemned, McCarthy condemned. US still working self into a lather. None of CT decisions were con, except Sweezy and you can’t figure out what it relied on. Everything they did, the court could fix by new legislation. 

Jencks codified by Congress – still  a rebuke on the court though. 
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Chapter 5

Obscenity:

Roth v. US – obscenity case. Not con protected, but ct strips it of its Victorian veneer. Obscenity as it existed during first half of 20th:Most efforts directed books, suppress the entire work. Detroit censored an award-winning book right before Roth.

Law came from two bases:
1) English law of obscenity – 1868 Hicklin case, test of obscenity was tendency to corrupt those who minds open to immoral influences. Possibly okay for landed gentry to read, but lower classes couldn’t be trusted to read it. Some feeling that this wasn’t applicable in US. 

1933 – Ulysses not obscene anymore. Made test whether materials caused impure thoughts. Advanced test! Did it make thoughts turn to sex?

Didn’t change for a while. Disney put out shorts of wild animals. “Vanishing prairie” – a buffalo gave birth, held obscene. Obscenity = sex. Rape involved sex, birth involved sex; anything that alerted one to sex was obscene. 

A disconnect btw what the elites are doing and what the law says. Playboy started in December of 1953. Women didn’t change with course of SCT opinions.

Always a censorship board for movies. Movies had to be pre-screened by censors. 

For books, magazines, was delegated to Lt. Of the vice squad. 

All obscenity cases dominated Catholic Church. Comes from Catholic areas, Chicago, NYC, Boston. Places were the Church had a strong political position. Catholic Legion of Decency operated as a private body, but police followed it too! 

Obscenity laws in Roth out of synch with elite American values. Elites didn’t want world where good novels banned by hick police lt.

Roth a strange case – Ds should make two is arg: law is uncon under 1st. Con prohibits obscenity laws. 2nd arg is regardless of Con of law, book is constitutionally protected 

The law and the book.

In  Roth, ct granted cert on issue of law, but not the book quest. Interesting, court would decide legal issues with no materials in front of it. 

(like Dennis, looked at Smith Act, but didn’t look at what they had actually done)

Question: Is obscenity in general Constitutionally protected? No. Imagine the headlines if they had ruled otherwise. Didn’t want the preachers after them too. 

Only question that is interesting is why. Interpret this because of the prior cases, but no precedent. Just dicta. What did framers think? Brennan relies on history for conclusion that obscenity is not protected speech. Implicit in the history: 1711 statute crime to mock a sermon with obscenity. That helps. Other states prohibited profanity. Historical argument based on a 1711 statute is pretty thin, according to Powe. Blasphemy a crime too. Is Brennan saying blasphemers can be prosecuted too? That’s the prob with Historical arg and law on blasphemy clearer than obscenity. 

Another CT law 30 years later, Brennan calls this contemporaneous. It’s not. 

Brennan’s opinion is a joke. Can’t withstand anything scrutiny. Bolsters it with dicta. 

Now he switches gears to show that lots of stuff we think is obscene isn’t. Sex and obscenity not synonymous. Cut obscenity law loose from its moorings. 

Only sex that’s portrayed in a manner appealing to the prurient interest. In context, doesn’t tell you much. Prurient – of prurience, so helpful. A morbid interest in Sex. Not very helpful definitions 

So what’s obscene??  Prurient, and it must be the whole book that’s wrong. Can’t use just a portion of it. If whole thing is prurient, then it is utterly without social value, then it’s obscene. Because if something is obscene, has no social value. Must be judged by contemporary community standards

Concurring opinion by Warren. Never with the court on obscenity issues. Says it’s not great art or lit, but doesn’t say why that matters. Of course, it has social value so it can’t be obscene. Doesn’t like Roth. Bad man on trial. Not a book on trial. Could you send a bad man to jail for selling a non-evil book? No. A weird disconnect. Misses the point that it’s the materials, not the person, that define the case
Warren quite solicitous of people forced to crime: murderers etc. But those who choose to gamble, engage in sex, alcohol. As DA, prosecuted for vice. Turned into his judicial bias to.


Harlan – draws a distinction btw federal law and state law. Harlan views the states as little labs. If Utah wants to be more moral than most, let em. Can always drive over to Colorado.

Black and Douglas – Douglas loved to write against censorship. Pointed out absurdity. Bible could be obscene. Expressed faith in American people. Didn’t have to read what they didn’t want to. Why should a free people be prosecuted for this? We can’t rid mind of lust. Absolutist approach to first amendment. Speech = action is prosecutable according to Douglas. 

Roth shows a variety of things:

Brennan is working to create the Brennan opinion. Doesn’t challenge gov’t. They can remove obscenity. Good to do. But you didn’t do it quite right. Con requires some narrowing of how you do it. Don’t deny the end, deny the means. Brennan’s unique and lasting contribution to American law.

Need Oct 1 notes 
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Stalemate: 1957-1961. Congress tried to strip jurisdictional power in 1958. Jenner Bill. Almost passed. 

Chapter 6 – Domestic Security After Red Monday

1957 Term:

Perez v. Brownell and Trop v. Dulles: Desertion in time of war and voting in foreign elections – expatriation cases. Voting = no citizenship, desertion did not.

Warren’s approach – citizenship a bond that cannot be severed by the govt. Lacks any power to do this. Could execute, but can’t expatriate. 

Frankfurter’s – give all deference to the legislature unless they are crazy. Focused on article 1 – Congress has piles of war power, extrapolates this to piles of foreign affairs. Then just asks if they are reasonable. Ends of the job. Switches back from 1958 approach – seems he thinks it was nuts. 

Warren – no deference to Congress, defer to Constitution. Interesting lectures btw Warren and Frankfurter on role of the judiciary. p. 137 

Whittaker – switched vote 3 times. Clinical depression, probably. 

Speiser v. Randall – vet gets property tax exemption, but if he advocates overthrow, then not. Must file an affidavit. Bad procedure is the problem, B says. Brennan makes a distinction btw reds and pinks and said error must be in favor of making reds pink rather than the other way around.  Recognized that there will be errors. Must have sensitive tools to make decision accurately or at least err on side of protection. Hence, state has burden of proof. Brennan just dubbed the “chilling effect” when worried about how actions will be perceived, then might shrink back from limits of first amendment protection. Concedes govt. power, but says you didn’t get it right. 

Harlan – Frankfurter-lite, but really an indy. He’s different in that he’s a conservative, working within an ideology that makes him conservative. Not conflicted like Harlan. 

Can’t penalize 5th amendment commies, but Beilan and Lerner v. Casey gutted Slochower. Said, they were firing them for incompetence, lack of candor, not for taking the 5th.  Decided that this was a distinction. 5-4 decision, that’s a difference. 

Gives people a roadmap for how to fire Fifth Amendment commies. 

Other peace offering, International Ass’n of Machinists – state law not preempted by federal law. 

 Kent v. Dulles – can commie get a passport? Looked like Congress didn’t delegate this power to the passport authority. Can get around this by passing a law. Douglas writes impassioned opinion about the right to travel. Freedom of movement basic, but has costs. (See recent terrorists movement). What Douglas is saying is that just b/c there are costs, doesn’t mean you can limit it. Saw this the way he saw reading – a way to grow and learn. Joins the other pantheon of rights. He really cared. 

Introducing Potter Stewart. Ike – make sure he’s conservative. Last recess appointment to the Supreme Court, sitting, voting before he’s confirmed. Doesn’t vote differently than Burton on domestic security matters

The 1958 term: 1959 –  Barenblatt v. US. HUAC in shambles after Watkins. Harlan distinguished Watkins on the grounds that questions asked here were pertinent. Sounds like a Frankfurter opinion. Moving Frankfurter’s methodology. 

Barenblatt is a cooperative witness, but won’t answer all. Refuses on first Amendment rights. Harlan distinguishes btw 1 and 5 rights. 5th is absolute, but the first cannot be by it’s nature. It’s inherent in the nature. Bad move and wrong says Powe. We already know that 5th not absolute. Ullmanm had to accept immunity and then sing! Harlan forgetting this opinion he joined a couple of years earlier. Bad start to the opinion. 

Since the first isn’t absolute, how to interpret? Balance the interest!! Govt’s interest and individual’s interests. Govt. interested in self-preservation – look back to Vinson’s opinion in Dennis. Ultimate value in any society. 

Harlan never mentions a single interest that Barenblatt has. No weighing at all. 

This is exposure for exposure’s sake? Harlan: we can’t look into legislative motivation. Not our job. 

Barenblatt leads Black to best opinions. Certain that truth on his side.  Framers wanted first to be absolute. No law means no law. What about First Amendment extending to perjury? Hmm. Black’s position is silly and untenable. This is why Harvard and co. could dismiss Black and by association, Douglas.

Once Black gets away from his own silliness and starts attacking Harlan, he’s in a good position. What govt. interest in knowing what this professor in psych was doing eight years ago?? Hmm?  Not only Barenblatt’s interest, others have interest in this. Nice to know that in 15 years, stuff we’ve legally done in the past can’t come back later. Must worry once you know what happens to him

Frankfurter quits voting with Warren in Trop and reverts back to how he was in Dennis. The jurisdiction stripping gives him religion! Strong belief in presumptive validity of govt. actions p 141

After elections of ’58, liberal Congress, but also advent of John Birch Society.
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Uphaus  v. Wyman – like Sweezy, willing to answer ? just not to turn over lists of names of people who had attended the camps. Clark distinguishes b/c not about academic freedom. Govt. interest in self-preservation

Dissent: What we’re doing is trying punish them for crimes they’re going to commit. 

Bill of attainder in England – parliamentary finder of future guilt. We know that you’ll do it. Probably not what NH was doing, but the idea of the bill of attainder gives a window into why what they are doing is troubling. 

Black and Douglas are looking for ways to talk about what’ s wrong with this is in con terms so they say it’s a bill of attainder. 

Alien Cases:

Galvin v. Press – take out aliens

Flemming v. Nester – D deported after leaving here whole life. Denied SS benefits b/c of legal membership in the party. Out of SS benefits. SS not a property right. No scrutiny of economic regulations (Lee Optical). Con b/c the Congress did this. 

A SHIFT: By 1961 undid everything done in the spring of 1957. 57 placed programs on life support, 1961 they had a comeback. Back to where it was in 1951. Assumption now that the programs are con. Furthermore, firewall 
btw reds and pinks starts to crumble. Five justices soon decide it’s not worth distinguishing btw reads and pinks. Back to Republicans in early 50: can’t tell and not worth it.


1960 Term: Wilkinson v. US, Braden v. US
HUAC protesters asked to appear before it. Refused to cooperate on first grounds. We’re they really commies? Doesn’t appear to be so. No indication that he was.  Member of the Emergency Civil Liberties Union. Harassing their critics!!

HUAC goes on the road. Wilkinson and Braden protested them coming to Atlanta. 

Going South, they offer suggestion that fighting communism is fighting the NAACP. Civil libertarians were outside agitators. South’s defense against civil rights becomes they are commies. To the extent that’s the choice, Americans will choose no civil rights. 

Braden had been convicted of sedition in KY for advocating racial integration. Believed that HUAC going to Atlanta would strengthen the climate. Stewart’s opinion: solved by balancing test in Barenblatt. Self-preservation wins again. Difference, Barenblatt had been a commie. All these people did was protest. Distinction btw reds and pink not important to Stewart. 

Bar admission cases: Second group of 1961 cases:

Konigsberg back from the remand. Black vacated this 4 years early on basis of Sweery. CA wanted to find out what he did as a commie. What’ s he’s doing in not answering the questions is not cooperating. Must cooperate. Harlan affirms. No longer talk about self-preservation. Something else: having lawyers who are devoted to the law in the broadest sense of the word. Loyalty to its procedures. That’s CA interest. Can’t know if he supports unless he cooperates. 

In re Anistoplo – student in the 1940s. Wrote about right of the people to replace the govt. on his BAR admissions. Language tracked the Declaration of Independence. He knew what he was doing. Lenin lives!! No American believes this. Asked if he’s a commie. Says they have no basis for asking that question. U of Chicago fled from him. Fast. He now litigates for a decade. Everyone knew he wasn’t a commie. Matter of principle now. Must tell us you’re not a commie.

Harlan treats this like Konisberg – he’s making it impossible to tell if he’d be a good lawyer. Not cooperating and all he has to do is cooperate. Just give up your principles. 

Black’s dissent – awesome opinion. Inspiring. His point is that Anastopolo shows that he is dedicated to the law. He is totally committed. He’s exactly what you want! Are all Americans who believe in the Dec commies? Investigate them all?
(Illinois has admitted mistake almost now)

No balancing in Harlan now. Balancers are now the absolutists. If Anastopolo can’t win, who can?? 

The Smith and Subversive Activities Control Act, p. 152

Scales v. US, Noto v. US – had to know of and support the Party’s aims. Both met this test. Looked at evidence of the party’s advocacy, not that of Scales or Noto. Sufficient to convict Scales, but not Noto. 
Communist party v. SACB
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Spring of 1959 ( New Hampshire companion case to Sweezy (?)  Involved a Red summer camp.  Atty general wanted to know who was there.  Clarke gets rid of Sweezy by saying this was not Progressive party or University, so shield created in Sweezy does not apply.  You must disclose.  

Must ask (1) What N.H. is concerned about and (2) whether constitution has any sway here.

Real Q ( is NH looking to past or future.  Are we trying to punish group of people for conduct they did in past.  “You were commie and that should have been a crime!”

If so, this really is an ex-post facto law.  Law making criminal that which was not when act was done.

But, they say they are not punishing them.  Just letting private citizens do so by firing them etc…We in our society know these laws are wrong.  Maybe we are really after punishing commies for crimes they are going to commit.  Convict of intending to commit crime.

We can do this with laws of attempt.  But, can you do this because you sure they would commit crime if only they could?

\We do this now ( sex offenders incarcerated at end of jail term b/c we are sure they will commit future crimes.  
Bill of Attainder in England was parliamentary finding that you are going to commit crime in future.  Killed person, exiled direct relatives and took money from estate.  That way, do not sully judiciary’s hands.

NH was not doing this, but idea of it may give us some window into why what NH was doing was troublesome.

Black and Douglas are looking for ways to successfully talk about what is wrong with these legislative manhunts.  Not persuasive analysis, but it helps explore problem.

Case noticeable for 3 reasons: Fleming v. Nester

1. Squashing of ant that bugs you.  Total overkill and hostility

2. Alerts us to fact that social security is not property right in 5th amendment sense.  Not legal entitlement programs.  

3. No scrutiny of economic regulation.  This was point of New Deal.  No examination of Congress’ action in this area.

By end of Spring of 1961 ( the loyalty security programs had been brought back to life with extreme vigor.  Constitutionality of these federal programs is assumed from the get-go now.

We will also see fire wall between reds and pinks begins collapsing.  5 justices will come to conclusion that when in doubt, do not distinguish ( they are all reds.  

Braden and Wilkinson ( two long time HUAC protestors were subpoenaed and asked the bingo question.  They refused to cooperate on 1st amendment grounds.  We don’t know if they were really members of the Party.  

On record before court, no indication they were members.  Wilkinson was chairmen of emergency civil liberties committee (left wing, anti-HUAC, but lots of good liberals and ACLU folks).  

HUAC took their act on the road.  They went to Atlanta and these guys objected to it.  In talking about problems of domestic communism, they offered suggestions that to fight commies, you could start by fighting NAACP.  Civil rights groups were outside agitators.  

Wilkinson (?) Convicted of sedition against state of Kentucky for advocating integration.  They were subpoenaed in Atlanta where they were protesting.  Court says in a balance test between self-preservation and this hedonism, we choose self preservation.  (This is early Potter Stewart).

1961( two bar admission cases.

4 years earlier, Black vacated California decision that had said being a commie in past was indication of future behavior.

Well, now Konigsberg is back in the court.  California treated him exactly same and now saying he is thwarting bar admission application.  They “nned” to investigate him and he needs to coopoerate.

Harlan affirms california decision.  They have interest in having lawyers who are devoted to the law in broadest sense of word.  Need devotion to procedures etc…

OK, but what does that have to do with this?  Well, they say they cannot know until he cooperates in the investigation.

***In Re Anastaplo*** companion case.  

He was law student in Illinois, approaching bar.  Question asks what Constitution is based on.  Founding principles.  He basically tracked declaration of Independence in his essay.  He knew what he was doing and was advised not too.  He said we had right to overthrow oppressive government.  

They went crazy and called him in to ask if he was commie.  He said they had no right to ask him.  Okay, he was out.  He was grad of U of Chicago law school by this time.  Their faculty fled from him ASAP and only 2 professors supported him. 

He now litigates for a decade without much help at all.  Everyone knew he was not a commie, including the fitness committee.  They still wanted him to say he was not.

Harlan treats case just like it is Konigsberg.  A is making it impossible for committee to know if he will be good lawyer.  Plus, he holds key in his own hand, just tell them what they want to know!

All of Black’s intelligence, power and fury goes into his dissent in this case.  It is inspiring.  A is someone who by his own actions shows he is dedicated to highest principles.

What is the balance and what is Illinois really trying to get? ( this is what Black asks.

There is no balancing going on in Harlan’s opinion.  He is an absolutist.  If A loses on balance, who can win?  

Government always wins.  Smith Act is back.  Harlan draws line between knowing membership of commie party and unknowing.  If joined b/c thought it was civil rights group, you are okay.  (This is Scales and Noto)

Given Yates 4 years earlier, these cases did not matter.  There is no one left to indict criminally.

McCarren Internal Security Act ( WWII internment camps very bad.  Also, creation of subversive activities control board.  Back in spring of 1961 ( it set up procedure for hearing to see if organizations were commie action groups or commie front groups (not the Party, but controlled by it).  See which is which by hearings.  If action group, leaders must name all its members or members must come forward and register on their own.  For front group, officials only need to register.

Then, cannot travel on U.S. passport, be labor official, etc… designed to keep them out of sensitive occupations.  

2 constitutional issues involved in Registration:

1. Violate 1st amendment

2. 5th amendment ( register you are a commie?  Doesn’t that create self-incrim. Problems?

Frankfurter says 5th is not ripe and he does not have to answer 1st.  Not persuasive.

Brennan handles it on 5th 

Black and Douglas dissent separately for 1st time since 1947 on 1st amendment case.  One does 1st, one does 5th.  They are split on the issue.

Black sees this as outlawery ( 1st time ever to outlaw a political position.

Douglass says this is not a political party.  Commies are more than that.  Speech brigaded with action.  Foreign dominance, money, control, etc.. makes it different.

Black is being true to what he has always said.  But, is Douglas doing the same?

D. had always said you cannot treat commies this way, but now he says facts show they are different now.  

Warren looks for way out with procedural errors.

With collapse of fault lines, court will vote 5-4 to allow Fla. To go after NAACP as a commie organization.  Stunning!
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Chapter 7 – Little Rock and Civil Rights

Little Rock Crisis in 1957.Adults screaming invective at kids. Threatened the Yankee cameramen. Eisenhower sent the airborne to Little Rock – purpose of 101st was to secure the high school. First time since reconstruction that federal troops sent into South. Analogized this to Soviet tanks running into Budapest. One girl expelled for replying white trash when called a black bitch. National Guard (under fed control now) sent in. 

School district: no way to educate kids. Impossible. Asked for a delay for a few years. Powe thinks they were operating in good faith. 8th Cir didn’t think they were. Supreme Court had a special summer session to hear the case. Cooper v. Aaron
Two things about Cooper v. Aaron: headed for a per curiam. Then Frankfurter decided he wanted it to be signed by all nine. Only one. More unanimous than unanimous. Then Frankfurter decided he needed to write separately, his views were identical though. Thought he was deeply qualified to speak to Southern lawyers. Final breech btw Warren and Frankfurter. Total rupture.

Relationship to Marbury v. Madison (also thinks Bush v. Gore is same)

· Joke as far as legal reason. Construction is willfully bad. Done for entirely political reasons. 

· 200 years later: Province of judiciary to declare what the law is. Judges must choose btw statute and con. 

Cooper v. Aaron moved this case one step up: we are the ULTIMATE declarer of the law. Bind the parties and bind everyone who takes an oath to support the Constitution. Only Con interpretation that’s allowed (Powe doesn’t by this. Presidents can interpret) 

The Aftermath:

Faubus ordered the schools closed in reaction. Became incredibly popular. One of the 10 most respected in the world.  Mind-boggling. 1958 – liberal senators elected in the North, but in the South, the more racist the better.

Pupil Placement Laws:

Very dangerous to be P in the Deep South, hence easy to stay segregated. 

Pupil placement laws –. Rev. Shuttlesworth v. Birmingham challenged it .Law requires placement to be made in 30 days. Didn’t get it done for 60.  Lower ct founds this law constitutional. No theory of unconstitutional motivation at this point. Even though they knew bad motives, didn’t know how to attack at this point. Wasn’t being unconstitutionally applied here. 

Only Warren and Douglas wanted to hear this and reverse it. Other seven didn’t want to touch it. Once sentence per curiam: con until uncon applied. 

Reason the court didn’t strike it down, was because they were out of options. No one is helping. Little Rock shut down. A stalemate until something else changes, nothing the court can do. 

The Attack on the NAACP
NAACP in Alabama – Alabama SCT deserves strong consideration for worst bad guys. Never show fidelity to the law. Wanted membership lists of the NAACP. AG goes after them to enjoin them from doing business until they register. Judge slaps a fine, and demands they turn over membership lists. 
NAACP seeks to block DCT order. Apply for mandamus. SCT said must apply for cert. Then they want more detailed pleadings. Then, they want a mandamus. Kafkaesque. 

US SCT – Harlan convinced Warren that this opinion shouldn’t be a per curiam. 

NAACP v. Alabama, comes down unanimous. Right of association protected by First and due process clause. (What commies have been arguing). Why don’t commies have this freedom too? Tension btw protecting NAACP and not the commies. 
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No mention of NAACP later when they talk of Barrenblat. Different laws for commies. Nice irony that compelling state interest becomes a liberal darling.

The decree is what matters. Harlan reverses Alabama SCT and remands for further proceedings. SCT of Alabama then affirms itself again. SCT reverses again and remands for proceedings not inconsistent with this opinion.

Then Alabama does nothing. While it does nothing, NAACP is still enjoined. Go through the federal cts. Get a per curiam that ct should do something. ALA remands to TCT which again enjoins. Back up to Ala SCT. New rule created, with which the NAACP didn’t comply. Hence enjoined. Up to SCT again. Fourth time ruled for NAACP. 

Six years of lawless behavior and six years that the NAACP is out of existence. Is being a judge in a totalitarian society any different than this? 


NAACP v. Alabama freedom of association fought again and again in Ark, Fla, VA. Can’t fight in Miss, GA and LA. 

Ark had idea of a Bennett ordinance, named after the AG. Didn’t want Fabus to get all the credit! Suggested every county should have an ordinance that forced all organizations in the city to give a list of all members to the city. 

 Bates v. Little Rock – Stewart opinion. No compelling state interest for obtaining member lists. Don’t need this to determine tax status (the ostensible reason) 

Ark: Then, make it illegal for teachers to be members of the NAACP. Then, said every 

public school teacher had to give a list of all organizations. Could be fired for no reason, and being a member was no reason.

Shelton v. Tucker – first non-unanimous NAACP case. 5-4. Potter Stewart is the fifth. No Harlan, no Frankfurter. 

Stewart thinks Ark is going too far. Saw difference btw NAACP and the commies.

Dissenters use neutrality. Shouldn’t make a difference if this is from Ark or Alaska. Not unreasonable, says Harlan. Valid unless, and until the state misused it. 

Majority came up with a chilling effect on association rights.

Frankfurter didn’t want to keep being a “guardian of the Negroes”

NAACP Losses

Gibson v. Florida Legislative Investigation Committee – Mini-HUAC case. Make Sec of NAACP turn over lists to be checked for Commies. Said he’d answer from memory. Why does state of Florida get to investigate the NAACP for communism . 5-4 against the NAACP.  Reds and blacks mixed, and Stewart flips. Didn’t hold his distinction.

NAACP v. Virginia – how the NAACP conducts litigation. Wants to prevent them from conducting lit. Make there way of litigation illegal. 5-4, laws are sustained. Stewart flips
Pushed Potter Stewart to his limits. Figured out what he believed.

Right before these come down, Whittaker breaks down. So cases are 4-4 which means affirm. Rather than do that, set for re-argument

Why not much law in civil rights right now. Lawyers who could lit focused on saving NAACP. The South knows what it’s doing. 

Direct Action:

So what to do February 1, 1960, answer came. Sit in at Woolworth’s. Refused to leave until served. Blacks could not eat at the Department store counters. Word spread through NC A&T campus. Next day, more joined. Next day, even whites joined. Sit-in movement exploded! Remarkable transformation.  Anyone who wanted to participate could. From lawyers to anyone who cared about civil rights. 

Those who had the least to lose were effective. The sit-in movement was largely in the upper-South. Too dangerous to do this in the lower-South. Will get arrested and convicted, roughed up maybe. Lower south, all that plus more. Get beaten, killed. By police, KKK or outraged whites. Had to be much more careful. 

Sit-in kids not thinking about law. What was there right? Freedom of speech? Not to be discriminated? These are rights against govt. not individuals. To frame Con issue, got to make it a state action. What if it becomes first amendment v. property rights? Who wins?

Thurgood Marshal asking these questions. Didn’t approve of them b/c they weren’t using the law. Further, thought they’d lose legally when it came down to it. However, let NAACP lawyers defend them anyway. NAACP not a player, just a lawyer of a client.

By this point, Marshall burned out, and retired. 

Burton v. Wilmington Parking Authority – stretched state action doctrine. Lessee in a public building was the govt. Had the flag ( Showed ct willing to stretch doctrine. Plus, if any state regulation, court would strike it down. 


Interstate commerce clause used to desegregate Trailways Bus stations. Boyton v. VA.

Freedom rides began. Test Boyton v. VA. Is it working? Nope. Real purpose was to pressure the administration to enforce the law.  


Kennedy Administration – record on civil rights is shameful. JFK as a candidate was perceived as more rights than Nixon, (although Nixon actually was)JFK did intervene when MLK in jail. Kept him from getting killed. Also promised non-discrimination in federal housing (didn’t happen for a while)Looked more pro than it was. Quickly found he wasn’t a friend. Freedom rides to demo that South not following the law.

Bull Connor gave KKK 15 minutes to deal with protesters in Birmingham. 

John Lewis, a freedom rider. Now a congressman. Always getting beaten up.

Pictures of stunning Southern violence. Is this America? Kicker with Freedom ride is that most Americans disapproved of blacks and whites testing their rights. AG Robert Kennedy also didn’t approve. Said they didn’t have interest of the US at heart. Kennedy policy was to be nice to Southern Congressmen. Appease them on race, so they’ll coop on more important things. The ICC did take steps to enforce Boyton. 
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The Right to Vote

Voting rights – risky to register. But registering didn’t mean voting: Literacy tests in the way

1959 – Lassister v. Northampton Board of Elections. Challenge to constitutionality of literacy tests. She had no proof. Govt. said that they were just trying to make sure people were more likely to cast an intelligent ballot. Ct upholds the literacy requirement.

Hannah v. Larche – did not have to reveal identity of the complainants. Due process flexible. Black Douglas dissent. Can’t sacrifice bill of rights to race

Two things: Katzenback v. Morgan – this case comes out again 

EP challenge not based on race has one outcome – it lost. Is there a distinction btw literate and non-literate? Yes. If state is reasonable, then it’s okay.

1960 – Gomillion v. Lightfoot. case in Tuskegee. They gerrymandered the city into an “uncouth” figure. Moved all the blacks outside. Does this violate constitution? But the court still has no motivation discrimination. Don’t look at motivation at this point. No record of why. Frankfurter doesn’t explain why, just strikes it down. (at this point, why can’t we know that HUAC is in exposure for exposure’s sake.) When can we look at motivation? 15th nullifies sophisticated and unsophisticated discrim

End of race for a while…..

The Transition – Chapter 8

Cases become much more liberal. Representative of the later Warren Court. Couldn’t do anything in race area, couldn’t do much about commies. Had freer hand elsewhere. 

Gender Discrimination

Hoyt v. Florida – obscure case. Women excluded from juries. Had to volunteer. 

Two points:1) killed her husband – bad, bad crime 2) had the statute been for blacks, would have been unconstitutional.

1) EP is race base doctrine. 2) This is before the modern women’s rights movement. Sexism still rampant, even in the civil rights movement.  Takes time to see this. In the women’s movement, the court a follower, not a leader

Brown Shoe – 2.5 share of the market merger. Different era of anti-trust law. Talk about this later.

Religion Cases Pre-Warren
1947 -- Everson v. Board of Education – incorporates Establishment clause through due process clause. Kids in private schools could ride city buses for free. Private schools mean Catholic. Is this assistance to the Church, which is an establishment? Or is this just educational choice. This is both.
5-4 case, 9-0 on doctrine. Don’t know how to apply to facts. Rule came from Jefferson’s letter about wall of separation. All nine agreed that wall metaphor represented con doctrine. Wall must be high and impregnable, but buses not chinking the wall.

9-0 Wall of separation. Since when is Jefferson the father of the establishment clause? Why VA rather than MA (open to religion)?


Black saw religion through Protestant reformation. Everyone wants to impose religion on everyone. Knock religion out, happy society.  All agree. But how much do we have to do to this. Catholics won, but they were enraged. Used to believe in unity of Church and State. Official position of the church. Strongest supporters of Everson: the Jews loved it. Liberal protestant groups happy too. 

Problem – untenable to talk about high wall. It’s hollow, charged rhetoric. “In God we Trust”  Cold War – btw atheistic commies and the God-loving USA. We allow religious freedom and we pray. Big distinction. We emphasis this all the time. 

Pledge of Allegiance had under God added. To distinguish from the commies. References to God become more obvious. So now there is a wall? Troublesome. Also, if there is a wall, why is God mentioned in pledge, on cash, etc. 

Sunday Closing Laws – 1961, p.183

Everything used to be closed on Sunday except essentials. Blue Laws based on the 4th Commandment. Unions loved ‘em. Sunday already free. Mom ‘n Pop stores liked it. Day of rest when everyone closed.  

Pressure on Blue Laws --- Americans wanted to shop on Sundays. Discounters wanted to run too. Catholics wanted them enforced, hence litigation starts. 

Four cases: Three sep issues

1) Do the blue laws violate establishment clause?

2) Is there a religious out for Jews? Free exercise prob

3) Finally, what could and couldn’t be sold had no explanation. Does this craziness violate EP? Nope, we already know that applies to race.

1) Warren argues that they lost their religious origin. Instead it was a family day, secular purpose. Valid. If it had a religious purpose, invalid. (legislation motivation back! Explicit now. Motivation can make something uncon. We look at motivation in religion cases. Don’t know why)
Douglas – Sunday had Christian meaning. Brought up Jews and Muslims not thinking that. Any other day okay, but not the one of the dominant religion. Try to explain why Sunday if not b/c of Christian. 

2) Free Exercise – your problem is you chose to close on Saturday. Your prob. Warren’s opinion borders btw cavalier and insensitive. Can’t have zillions of exceptions. Hence, Christianity, is the default. 

a. Brennan becomes Brennan at this point. Administrative convenience is not a good enough reason for infringing on Con liberties. Constitutional right, govt. claim, govt. needs a really, really good reason. Worried about the Jewish cases. 

Affirming a Belief in God

Torcaso v. Watkins – uncon to require public officials to affirm a belief in God. 
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School Prayer:

Engle v. Vitale: Frankfurter and White don’t participate

Recommendation by school board of a prayer. Part of anti-commie effort. Make us different form the commies. 22 word prayer. 13 men came up with this.

 What are the qualifications of the State Board to write prayers?Who is, a religious person? What about a priest? Can’t have a Catholic prayer. What about a Jew? Nope.  Why a singular deity? Why not all deities?
None of these questions asked. 

10 students challenged this, prayer challenged beliefs, religious practice, beliefs etc. 

Response of courts – you don’t have to pray.

SCT – unconstitutional. Justice Black was classic Black. It’s just not the function of American gov’t to write prayers. The opinion’s conception of religion: warring religions. Believers ready to kill for their religion. Religion breads strife and warfare. Keep them private. 

That pisses everyone off. Douglas’s concurrence: talks about subsidy to religion to have prayer uttered on gov’t property. Expansive 

Dissent: 
Stewart had a loose view of establishment clause. He looks at rights. Looked at religion clauses as a whole, and when in doubt, side w/ free exercise. Look to those who would like to pray at the beginning. Believes the majority is tramping on the rights of those who want to prayer. He offers an alternative view to deal with a problem and this is the view of the Republican Party. It’s a right that’s being infringed. 


Powe doesn’t think this was a hard case for the justices. Religion at its lowest points, especially among the educated elites. Who wants prayer: Southern Protestants (monkey laws) and the Catholics. Initially put prayer in school to Americanize the barbaric Irish Catholics. Catholic Church didn’t like this at all! Catholic schools created to get away from this. But, by middle of the century, enjoying more political power. Liked prayer.

Justices very skeptical of Catholics, they had flirted with fascism. 

Prior to Roe, this case produced more mail than any other case. Engle not too popular. 

Andrews of Alabama said “first the put Negroes in the schools, now they kicked God out.” Of course, still no blacks in Alabama schools. People who didn’t like Brown, didn’t like Engle. 

In newspapers, Wall Street Journal saw it as a slap against the religious in society. NYT like it. Prayer is private. But this was a decidedly liberal view of prayer. Other views that think prayer needed in public. Court made a choice. 0 sum game. 

Catholics went nuts over Engle. Combo of Southern Protestants and Northeastern Catholics hated this.  Jews loved it. Orthodox Jews had same views as Catholics, however.


Kennedy’s opinion – at press conferences, could get any question he wanted asked. Because press corps at the time was very much a lapdog. Wanted to be asked about Engle, and he came out in favor. Eisenhower would never take a position. Kennedy’s answer conflicts with the Catholic Church. Not what he grow up learning, but he didn’t want the issue of Catholicism to come back during the election. What Americans wanted to hear.  Kennedy supports the SCT. Reagan wouldn’t have supported Engle. Ct knows it has a friend now. 

Skipping the three morality cases: Poe v. Ullman, film censorship

Criminal Procedure:

Bartkus v, Illinois – bank robbery that violates both state and federal law. Tried him once, but non-guilty. Tried again in federal court. Is that double jeopardy? Dual sovereignty is the answer to why it’s not. But to defense counsel, sure looks like it. Must put on same defense twice. Can’t change strategy. Sure looks like double jeopardy. Doesn’t really matter to D that two sov’s doing it or just one. Nope, says the court. 

Black, Douglas and Warren think that all the reasons retrial prohibited are present here. 

(now of course, race crimes can be tried twice)

First explosive crim case:
Mapp v. Ohio – all crim pro cases affecting states until this point deal with evidence and confessions. Most are Southern cases and thinly disguised race cases. Mapp not that way. Can be applied to all. 

Mapp has own lawyer. Police think she’s harboring a fugitive. She demands a search warrant. Ransack the place. Find some porn, but no bomber. Seven years for possession of obscenity. 1949 case – abortionist case. Seized his datebooks without a search warrant. Argued 4th incorporated into the 14th.  Ct said that the idea of that the 4th was part of liberty in the 14th, but that the exclusionary rule NOT in the 14th. 

Mapp overrules Wolf and hold exclusionary rule applies to states.

This issue wasn’t briefed and argued. Mapp’s atty didn’t want it overruled. Amicus brief from ACLU, last graf. Mapp not a good vehicle for overruling Wolf.

Court decides to do it in two stages.

First

Douglas  -- always looking for bigger game. 

Clark – thinks Wolf was wrongly decided. If you’ve got Clark, line up the liberals. Just need one defection from the conservatives.

Black, however, voted with the majority, because he hated the 4th. Historical reasons involved smuggling. Wants to allow some form of criminality to exist. Black got irritated when trying to subpoena Wall Street documents. Black came to believe that the 4th didn’t protect ordinary people, just Wall Street. 

Everything is reasonable, so Black sees no problem. Emphasized reasonableness. Violation of self-incrim were important. Materials were inadmissible/. Liked the 5th. Really straining to reach same conclusions as the others. 
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Clark wrote the opinion:
1. Deterrence 

2. Reflects badly on judicial system to have stuff had admitted that was taken illegally – integrity of the judicial system

3.History is showing that exclusionary rule will win out. 2/3 didn’t at the time of Mapp and now half all over. Statistically, this isn’t much of an argument. 

a. History is pointing one way, let’s jump on the bandwagon. (sounds like Marxist argument – making the perfect workings of history come faster)

b. Powe skeptical of this. History have an end??  Wishes Clark hadn’t said this.

Why did they do it? Clark’s reasoning is probably that the FBI said so. If Hoover said the exclusionary rule worked, then it must be okay. FBI is the most effective crime fighting org in the civilized world. If they can do it why can ‘t police departments?  Maybe they’re incompetent. Let’s make’m competent. It is not that we are shackling the police, we are ennobling them. Giving them the tools to make them proud of what they do. Doesn’t that make you feel nice? That’s what Mapp is about. 

Cops still saw it as anti-police. 

Judge Robert Traynor of California, wrote opinion applying the exclusionary rule to CA. 

Before Cahan and Mapp, cops said crime hard to fight, after cops said they’d be more effective if let loose.  Mapp not a race case – applies everywhere. Half the states had to change their legal rule. Far-reaching consequences. 

The Political Thicket  

Baker v. Carr the most important to Warren. Believed Baker more imp than Brown. Legislative districts – rural domination of the legislatures. The farm block was dominant. Makes sense if you’re a rural country. But, by the 1950s, most people were city dwellers. But every state had 1 house at least that was dominated by the rural, most states had both houses dominated. 

How was it still occurring? Despite requirements to redistrict every decade, most states had just stopped doing it. I could lose my job by redistricting. Tennessee hadn’t been redistricted since 1901. Initiative and ref didn’t exist in TN. What to do?? 

In his efforts to look like a thoughtful pol, Sorenson wrote NYT article about legislative reapportioning and condemned it for it’s crappiness. 

Stipulate that it’s a problem that everyone’s worried about. 

What to do?? Congress could maybe have done something – guarantee a Republican form of gov. But Congress couldn’t even stop Lynching. President couldn’t do anything. 
State legislatures could, but didn’t 

What else?? How to break the logjam? Go to the courts. How could anyone oppose this decision??  

Who will do anything about it unless the court does. Even Warren opposed this while gov of CA.

Colegrove v. Green – held that federal courts lacked power to hear leg redistricting cases. Frankfurter wrote the opinion: rested on the doctrine of political questions. Not quite sure what this is. Why wasn’t steel seizure a political question, invalidating New Deal etc? Apportionmate definitely a political question however – takes away their jobs. “Some things threaten the independence to the judiciary.” This was one of them,

Another facet – cases were political questions if the judiciary were incapable of fashioning relief. If you can’t fashion relief, why are we hearing the case.  Assumption was that the court couldn’t fix this. No way to pick and chose a solution. That’s how the law looked in 1960. Baker thrown out in lower federal court. Comes up right up after the Bay of Pigs. Frankfurter gave a tour de force – this would be its own Bay of Pigs. 

Four liberal didn’t give a damn.  Potter Stewart the swing. (Whittaker did make up mind along with Clark, Harlan, and Frankfurter) Wants it to be put off.

Over the summer, Stewart decides this is irrational. Can’t leave it alone when your state con said that you couldn’t do this. 

Stewart announces to reverse. Brennan was so happy when he heard this. Brennan got to write the opinion. 

Interesting opinion – but LONG 

Takes the political question cases and dumps them into categories and said this is different (9 and only 9) Can’t be a political question because it didn’t fit in, Tee hee. If you’ve got five votes, you do anything!
Brennan said this was arbitrary and capricious and reflected no policy. 

Frankfurter encouraged Clark to write opinion explaining how the voters could change the scheme. Clark couldn’t, so he joined the majority. 

Whittaker had breakdown, gets off the court. So it’s 6-2

This was an enormously popular case – at every level. The President in private conversations approved. AG, Justice, federal govt. was just praising the result. Ct knew it would get no heat from executive branch,

Legislative branch didn’t mind it either. Rotten boroughs not a nice idea. Majority of voters should control majority of reps isn’t that radical;

Even Alex Bickel can’t disprove this. Frankfurter’s biggest apologist. Bickel said ct breaking the logjam. 

Two weeks later, Frankfurter suffered a stroke. Then another in the hospital. Takes him three years to die, but he can’t go back on the court. He resigns. Archie Cox visited him and Frankfurter told him that Baker v. Carr was reason for the stroke. 

Frankfurter died bitter like Marshall. Thought that these were perpetual truths and they weren’t. They were rejected as bygone ideas. 
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The Fifth Vote

Kennedy had a reason to believe he’d get about 5 SCT appointments. There were many old, Douglas was bored. Douglas wanted to be Sec of State. Wanted to be appointed. But Kennedy never thought about this, but always chance Douglas would call it quits. 

Whittaker out fast in 1962. Kennedy settles on Hasty of the 3rd Cir. Prominent Black Justice. Calls Warren and Douglas to find out what they think. They don’t like Hasty, thought he was another Frankfurter. Freund another name – leading con law prof. He was a Brandies clerk, Hand talked to him, etc. Another Frankfurter too. Wasn’t to sure about him, Kennedy had asked him to be solicitor general and he said no. Knew this probably would mean didn’t get court.

Byron White, deputy AG. Kennedy knew White from London, and they met in the Pacific when Kennedy lost his boat. ( White played football – great athlete and smart. First of this uniqueness. NFL player. Clerked for Vinson. Ran Kennedy’s Colorado campaign. Became number 2 man at Justice so that RFK wouldn’t have to. Was a very good department.  Bobby got uneasy about White going on the SCT. Rumor went around, so RFK withdrew objection. 

JFK called him the ideal New Frontier Justice. Best and the Brightest – makes it a pejorative – and totally incompetent. Being Ironic when he wrote this. 

Domestic side was equally good as the foreign policy side Senate slobbered over him. On the court. But now he drops out of the book. “We believe in the federal govt, equality, tough on crime, tough on communism” that’s it.  So his vote doesn’t matter.

The fifth Vote becomes Goldberg. 5 for liberalism ---  don’t care what the other four think! He was general counsel for Steelworker’s Union. Sec of Labor. JFK wanted someone who could talk to labor unions and get beyond the stagnation. Goldberg was to push for reasonableness from the Unions. 1962 – contracts with Big Steel were going to expire. Goldberg to deal with both sides. He got the deal. Couldn’t lose him at this time. The best cabinet member. Then big steal screwed the govt. and raised price on steal. Kennedy went nuts. Anti-trust action. Ordered FBI to interview for collusion. Hoover arranged for midnight raids. Made it look like Gestapo tactics b/c Hoover hated JFK.

The companies backed down. Goldberg was finished. My creditability is shot to hell. 
So when Frankfurter throws in towel, natural to put in another Jew. (Frankfurter had had Cardozo’s seat). 

Warren, Goldberg, Black, Douglas, Brennan – liberals all had their confirmations come easy. Became a happy member of the liberals. Second most liberal to Douglas. Gone in 2.5 years. Had a great big ego. After Stevenson dies, Johnson wants to put a Kennedy liberal at the UN to take blame for Vietnam. Why would Goldberg do this? Couldn’t refuse the offer, but he was offered something. We don’t know. Goldberg’s biographer said LBJ said I’ll give you the Chief Justice spot.  LBJ’s bio said he’d be VP. Something cool. A prime advisor of Vietnam. Johnson welched on all these. So Goldberg passes to history.

Johnson wants to appoint Fortas, his lawyer. Arnold and Porter took off once LBJ came in to office. Another lower-middle class liberal who shot up!

He was a distinguished lawyer and he awed everyone. Gave good advice. 

He didn’t want the job: 1) wasn’t sure he was cut out to be on court and away from politics and 2) wife didn’t want him to cut his pay. Had a very nice life. 

LBJ’s treatment helped. Called Fortas to help put touches speech to send 50,000 to die. Can I ask you to serve in a different way? Fortas said he never said yes. It just happens. 

On court, Fortas was principal advisor on Vietnam (got both of Goldberg’s job). 

Voted same as Goldberg, so no changes. Don’t miss a beat 

Courts critics dying down. Administration supportive. Govt. in all branches believed it was a force for positive change. Matter of figuring out which branch was best suited. 

Footnote 4 Court? Or, Ct not worried about con theory, but rather w/ reaching results that conformed to the values that were popular. Americans thought they could lick anything. These guys were not con theorists, at all. Men of action

Chapter 9: To the Civil Rights Act

NAACP v. Button and Gibson v. Florida now get 5-4 the other way. No question once Frankfurter gone.

Button v. NAACP – VA’s way to deal with Legal Defense Fund. They solicited clients, didn’t consult them again, etc. VA passed laws to make clear NAACP’s rules were violating ethical standards.  All nine agree there’s a first amendment right to litigate. Even Harlan thinks there’s a First right.


Brennan’s test: Compelling state interest.  Two ways he handles this: 1) can’t figure out what the statute’s doing. 2) Then, says there’s no conflict btw NAACP and it’s clients, because no one else would be representing them. By 1973, would be conflicts. Bussing orders demanded by NAACP and plaintiffs didn’t. But Brennan doesn’t know this yet. 

Harlan dissented: interests must be balanced, heavy hand for states

The court also concludes First Freedoms need breathing room. Another Brennan phrase. Then “chilling effect” came around. People try to stay away from the boundaries of the law. To extent shy away from protected rights, law is chilling your rights. 

Brennan took it away from Gibson. First time it appeared. Becomes a major tool.

Gibson’s a big deal too! White can’t imagine why the NAACP doesn’t embrace Florida’s inquiry. Didn’t occur to him that Florida might have bad motives. White’s pretty spacey here.  NAACP wins by one vote (Transition time!! Now we have five votes.

October 22, 2001

Mass Demonstrations:

Edwards v. South Carolina – college students singing outside the capital. Reversed convictions. Clear first right to do so. Break from the lone dissenter paradigm. 

Non-violence to face problem of blacks. Doesn’t work well b/c 1) British don’t have to be in India, and Southerners had to live in South 2) couldn’t shame Southerners

When people didn’t react with violence, he didn’t accomplish anything. Next winter, careful thought about where to focus: Birmingham – place where Bull Connor gave KKK 15 minutes with Freedom Riders. Dynamite hotbed. Potential for real violence. 

Nevertheless, had to get civil rights on the national radar. No one cared. MLK assumed that Birmingham would produce enough violence to shock the North. Meant that they were at risk and can’t assume that public opinion would support King and not Connor as they did with the Freedom Riders.

Going to use mass marches uses the First Baptist Church as a base. Start on Good Friday – symbolism too good to pass up. JFK tried to convince MLK that this was a bad idea. 

Birmingham officials got an ex parte injunction against King to prevent him from marching. Same Alabama courts who screwed the NAACP. King now can’t march. Had been appealing to law the whole time. Can you violate a court order if you’re claiming law?  Yes. Not a hard decision b/c appealing to order was a joke in Alabama state court. It was unconstitutional injunction – gave unlimited discretion to public official to determine if a march could occur. Uncon for 2 decades. 

MLK and others arrested for violating injunction – produces Letter from a Birmingham Jail. Makes it clear that wait means never. Not an option. 

B/c of the injunction, couldn’t march. Directed marches and took no time to be out of marchers. All just locked up. 

So: children’s march. Risky. Appealed to kid’s to skip school and march. Pictures were amazing. Arrested kids too. Jails full by day 2. Let’s stop them now w/ water. Didn’t work. Connor went nuts. He snapped. Threw everything at the kids: hungry dogs, cattle prods, ire hoses – high velocity. Hurt. 

Btw all these things, the 15 minutes of national news was filled with horrible pictures. Only one block to get all the footage needed. Still photo of a dog attacking a kid’s stomach the worst. Didn’t look like America. Why not send in the federal troops? 

This galvanized public opinion. Made the civil rights movement by showing that there was a price to maintaining segregation in the North – let them know. Devastating for the Southerners. 

Soon becomes the most import issue: 45% think so. Tons of violence for the next few weeks on both sides. 

Wallace tried to prevent a black from entering U of Ala, JFK faced him down and gave prime time speech on civil rights. Now’s the time for the civil rights act. Same night, Medger Evers assassinated. Birmingham a catalyst, galvanized the North against the South. 

The Civil Rights Act:

JFK submitted civil rights bill to Congress. Civil Rights Act of 1964 forbade discrimination in employment, public facilities, gave gov’t. authority to litigate, cut of fed funds to segregated schools. Everything but voting. 

Could you get 67 Senators to agree? Filibuster time for Southerners!
How to get the extra support to pass it and keep it on JFK’s agenda? 
1) Decision to hold mass rally in DC – weren’t’ common before August of 1963. Lots of people hated this idea. Black didn’t like this either – saw anarchy. Admin tried everything to prevent it. Able to tone down speeches. Also could cut of power. March on Washington. 

A phenomenal success – liberal dream. Had zero effect. Didn’t change a single vote.

Three weeks later, bomb blows up 16th Street Baptist Church. Didn’t change any votes. Looked like bill was going no where!

Kennedy dies. Honor to JKF’s memory. Passed in July 1964.

2) LBJ made it clear he was going to make it a priority to pass JFK’s bill. Really wanted this to happen. LBJ needed to prove he wasn’t a Southerner. Concluded that if he equivocated, liberals would pounce on him and waive pictures of dead president. Refused to compromise (although JFK would have )House was easy – Smith added Sex as a joke and it passed. 

Senate – needed 16 Republicans to sign. JBJ and Humphrey (floor leader) did a constant wooing of Dirkson, Senate Minority Leader. 
Filibuster went 82 days. Lots of talking!! Serious and non-serious. 79-21

The Constitutional Question: 

Once vote on merits and closure was over, clear some people had constitutional qualms about this: invasion of private property (nebulous 5th amendment challenge) AND question of power. Last time they did they, Harlan held incon. No doubt that it’s constitutional – Interstate Commerce b/c everything is interstate commerce. Everyone said this was okay. Others wanted to use section 5 of the 14th. Higher plane that mere commerce. 

Justice department wasted no time to test this. Sued Heart of Atlanta Motel. Intended to be used by interstate commerce. Can Congress regulate an entity that serves interstate commerce? Prevents bottlenecks – blacks had to be careful about trip planning b/c not sure whether to be served. Total obstruction of interstate commerce. 

Clark’s opinion says so. Easy.

McClung sued AG claiming that Civil Rights Act applied to his BBQ place b/c he purchased meat in interstate commerce. Too tenuous. Must be uncon. 

These cases came up w/in months.

Ollies’ BBQ case (Katzenbach v. McClung). Cox didn’t want to deal with this – asking for advance decision about criminal liability. Put it off. Justices wanted to decide it on the merits NOW and put of any question of whether this applied. 


Exactly what Clark’s opinion said. Little bit ludicrous though. Clark assumes that Blacks won’t eat if they don’t eat at Ollies. Powe sees no effect on commerce from movement of food. Powe thinks better argument was that businesses wouldn’t move to South. 

Also, if local restaurants could discrim, they’d have a competitive advantage against other interstate commerce restaurants.  

Sit-in cases:

1963-64 cases same as the previous term. Warren found some state law that mandated it, so the decisions of the owners, were never really their decisions.

Robinson v. Florida. Bell v. Maryland. Brennan wins here. Didn’t want the convictions upheld. Brought Tom Clark and Potter Stewart over to his side. In theory should have vacated and remanded to have lower court reconsider the effect of the law. Didn’t want to reach the merits. Would have been bad for the protestors. P. 229

There are 5 justices who believe that if a proprietor refuses to serve a black, trespass can be upheld
Hamm v. Rockhill – last sit-in case. 1964 Act serves to vacate state law, as well as federal, convictions. What power does Congress have to do this? What’s the effect on commerce? Probably none. Such a technical decision, it’s hard to disentangle. Got rid of the sit-in cases. Saved lots of people and lots of money. 

Civil Rights Act does what Brown tried to do. Brown caused resurgence of racism that motivated the North to do something. Not a straight line. Litigation or legislative – blacks shut out of process. Couldn’t legislate. Russell said that legislation was law and must be obeyed. We lost fair and square
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Chapter 10: Revamping the Democratic Process

Baker v. Carr to Bush v. Gore. Straight line. If you like Bush, must like Baker. 

What does it mean to be a democracy? What do we mean? 

Do we believe that the US in the 1960s was democratic?

· if a country systematically disenfranchises a group of adults, are the democratic? Blacks can’t vote in the South. 

· Urban and suburban dwellers are underrepresented – still true today. Look at the Dakotas. Compare to DC. They are disenfranchised. 

· Electoral college

· Winner take all elections, loser take nothing. 51 wins 100. 

Does seem that we have problems with our democracy. Baker v. Carr huge. Idea of improving democracy is in the air. 

Georgia cases: Gray v. Sanders and Wesberry v. Sanders. County Unit system for creating the governor. Governor could substantially loose the majority; it just matters where they came from.

Gray v. Sanders – Seems clear GA would lose this one. Worse than the electoral college. The disparity now is a joke compared to what they have. Robert Kennedy chose to argue this case. First time he had ever argued a case. He can’t lose: one man one vote. Douglas said one person, one vote ( 

Douglas says that all of history can only mean one thing “one person one vote” Brings in the Gettysburg and the Declaration on the same level as the Constitution. Non-originalist stance. Our history has brought us to this point. It’s an evolving Con. Not, as Black thinks, that the relevant text answers the relevant question. Very open to evolutionary nature of con, he cites the text and the text of two most attractive documents in American history.  Could throw in Four Freedoms too. The new living Con. p 242. 

Powe likes this case b/c of its expression of Con theory. Douglas starting to think about what a modern constitution would look like and trying to push towards that. Might have moved towards a natural law position eventually. EP clause interpreted here


Such a contrast with Black and Westberry v. Sanders. Congressional districting.  

How does one person ,one vote apply to congressional districts.  No EP argument available here. Black said they must be equal b/c Congress shall be chosen by the people. Vests the framers with the idea of one person one vote, which is silly. Had to make History conform to the outcome he wanted. 

Everyone joins both of these opinions. These justices didn’t care a whit about theory. 

398 of 435 districts were unconstitutional. That’s a lot ( 90% of Congress illegitimate.

One branch of govt. telling two others that they’re illegitimate. 

The 1964 Cases:

Huge disparities in sizes of districts. Craziness. Vermont had not redistricted since 1793. Not rational basis. 

After Baker v. Carr – wild scrambles in legs to do something. In every state with a two-party system the losing party ran to the courthouse. Granted cert in 5 cases on a single issue. Opens up options to the court. SG participated with the P. P + US govt/ v the states

Issues:

a. How close to equal population districts was required

b. What about state senates? Did federal analogy apply? If so, how disproportionate can the districts be? 

c. How soon? (Brown 2 question)

i. Warren answered this in oral arg. Weren’t going to make same mistake again. 

Historically, it’s always been done this way. Never been equal representation in the states. Why isn’t history our guide? Douglas and Warren replied: what about Brown v. Board? Had to assume that’s good. History can’t be our guide. That takes away the strongest argument that the states had.

Leave the Senate alone was the other arg. Use federal analogy. Douglas asked: why doesn’t Baker apply to state senates? Interesting b/c Baker v. Carr has no rule. Assumption that one person, one vote is in there.

November 22 the conferences. Warren took all five opinions. Then Kennedy was shot. Then Warren had to take over the Warren Commission. Tied Warren up.

Reynolds v. Simms, p. 246. tour de force for Warren. Not a short opinion. It’s not a great opinion. Great result. Confused at theoretical and practical level. Warren treats this as a right to vote case. But no one in this case was denied the right to vote. Everyone voted! Issue must be effective representation – that’s quite different than the right to vote. 

Warren thought he was making gerrymandering difficult by demanding equal population districts. Nope. Puzzling b/c it’s clearly wrong. 

p. 247 legislatures represent people, not trees or acres

All of them made this error except Harlan. All districting is gerrymandering. There is no inherent way of doing it. Must make choices. 

Easier to gerrymander after this case than before. Warren talks about all sorts of factors like county, rural, etc and none overwhelms equal representation. Took out all natural limits. 

Warren becomes convinced that state senates must have equal population districts too. He believed that if urban areas were represented, leg affecting urban problems. Issues of race could be resolved. How quaint.  Thought this was more important than Brown. Thought he was empowering urban majorities. Not going to leave a rural veto anywhere. 

Two problems:

1) US Senate seems to work better than the house. Perhaps true on state level. Why can’t states be allowed to do this? 

2) If the US Senate is the result of the forced compromise, what about the people saying that’s okay on state level. States can decide to turn over power to rural districts. More rational than federal system

Warren said fed analogy inapplicable. Reynolds stuff

1) Answers what Brennan said in Baker that EP standards well defined. 

a. Race standard will be used. If you vary, it’s uncon

b. Rigid EP standard

2) Absolutism in Warren’s opinion. Rolling all the opposition. Not taking Harlan very seriously. Troublesome in retrospect b/c Harlan saw the problems. 

Harlan said that 14th inapplicable to voting. Accurate historical opinion. 
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Lucas v. Colorado: Referendum in Colorado. Any time politicians are dealing with reapportionment, doing it for self. Voters, here, were choosing the new plan. Not a bygone legislative scheme. This was a new plan. The system: do you want equal population districts in the senate? The accepted plan did not. Wanted to give the sparsely populated areas better represented. Every part of state voted for this. Voters chose to do, held uncon. Absolutist. Can’t vary from this. Can’t infringe rights just b/c the majority wants too. 

Harlan dissents in all: correct in noting that when there was a problem that govt. failed to act on, majority likely to find a constitutional principle to justify judicial intervention. p 251

All these decisions came down in a bundle. Everyone got more than they wanted. 

Reynolds v. Simms – second Constitutional convention. Rejected the federal analogy. Trashed the US senate. Created some hostility. Westburry v. Sanders 

Reaction:

Wow. Court had gone farther than anyone thought. 

Jurisdiction stripping of Court. Bill sailed through House, liberal senators rallied around the court. Dirkson attacked the court. Transferred power to Chicago from his region. 

Sen. Douglas – led liberal Dems in opposing Dirkson. Liberals filibustered. 

Reapportionment a self-fulfilling prophecy. Newcomers won’t want to redo it. 

Douglas wanted this to happen before 1964 elections, but that’s asking too much. Reapportionment happened in 1965, after the sweep in 1964, so they wrote the new districts. Drawing district lines is important. How could Warren think he was preventing gerrymandering.

Freedom Summer:

1964. Back to direct action – NAACP not a part of this. Younger groups did this. Most active one: Student Non-Violent Coordinating Committee, SNICC. College kids committed to non-violence. 1963, SNICC and CORE, put focus in summer of 1964 on Mississippi. 

Different from King’s decision in Birmingham in two ways

1) Voting rights, not anti-discrimination the focus. Registering blacks to vote.

2) Bring in a lot of Northern whites. Whites had nothing to do with Birmingham. Would spread to whites the concept of fear that’s part of blacks’ lives in MS. 

Started with a BANG! As soon as the leaders arrived in MS, they were killed by the KKK. They disappeared. Eastland and others claimed it was a hoax – trying to sully the name of MS. 

Hates Mississippi Burning. Wrong: 1) treated blacks as if they were chumps, bystanders  2) FBI trying to help. A joke. FBI knew of assassinations and didn’t do jack. 

Freedom Summer – did provide for the whites an understanding of the terror. Knew you could die today. Didn’t take shit after this. Two of the people killed, whites. This was novel. KKK didn’t normally kill the whites. The press understood this and so Freedom Summer got great press. 


Part of claim in MS was that Blacks didn’t want to vote. Able to demonstrate that but for the interference, blacks would vote. 

Freedom Democratic Party then tried to displace the Democratic Party. Claimed that their diverse delegation didn’t violate their rules, so should be seated. MS delegates were all white. Freedom Democrats spokesperson very eloquent. 
LBJ wanted no distractions. Compromise was that all-white delegation would be seated. Two Freedom Democrats would get at-large seats. Fanny Mae refused. Didn’t come this far for two seats. 

The decision not to seat in 1964 start of the racial split in the Party. Black advocates didn’t trust white liberals. They had double-crossed them.

Selma:

Voting was the next step of the Civil Rights Movement – way to eradicate discrimination. LBJ thought when was 1966. Thought Americans had had too much. Needed a pause in the action. Thought he’d do what he wanted. Ordered AG to start drafting a voting rights bill. 
MLK – not content with waiting. Wait means never. King’s stature immense. Won Peace Prize in 1964.  A national icon. Completed with the I have a dream speech. 

Went to Selma, Alabama. Good soil – black belt. 

Target b/c: 
1) Place where citizens’ council began

2) 15,000 blacks in the city and 383 registered voters

3) Jim Clark, the sheriff, another Bull Conner. Wore button that said NEVER. Went nuts at sight of black marches

Ugly beatings, murder throughout the demonstrations. On March 7, decision that demonstrations to shift from March to Selma to Montgomery. King didn’t leave b/c he was convinced by AG he’d die. Others marched, met by state troopers. Told to leave, then state troopers charge. Bloody route. Horrible. 

Cry of where are the federal troops? Can protect Vietnamese, but not it’s own citizens. What’s the role of the federal govt.? None. Federal govt. couldn’t act b/c it would be unconstitutional – interesting legal argument. 

That night on ABC – Judgment at Nuremberg on TV. Preempted by Judgment in Selma. Slaughter in Alabama. 

This was something else. LBJ knew he couldn’t wait until 1966. 

Also, unlike Birmingham, whites started to go to Selma. Time to be part of the struggle. 

LBJ spoke to special joint session of Congress on a domestic issue. Entirely about the civil rights act. Finest speech.

Made anthem of the civil rights movement part of speech “we shall overcome!” Major moment. Standing ovation. 4 SCTs there.

Then, the march from Selma to Montgomery happens. With protection and fanfare. That night, KKK assassinates a white women helping blacks. Did this with FBI knowledge. 

After this, passage of the bill was not an issue. Even Russell knew this. Allowed to go through the filibuster for a brief amount of time. Then it passed 77-23. 

Voting Rights Act and Civil Rights Act most important pieces of legislation. 

VRA – attacked states where less than 50% of blacks votes (read the South), couldn’t use tests, creates federal registers to register voters. Can’t trust the Southerners to do it. Solution and problem matched well. 

Voted out Sheriff Jim Clark. 

South Carolina v. Katzenbach Constitutionality of the Voting Rights Act not a question. 15th Amendment made real. No conceivable argument that VRA not a reasonable implementation of the 15th. Test was McCulloch: Congress could use any rational means to effectuate the constitutional prohibition. Given the evidence, this was fine
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Katzenbach v. Morgan – extraordinary case

Two cases: SC v. Katzenbach which sustains Voting Rights Act. The Court actually makes sense here. 15th Prohibits discrim. We know Southern States have used methods to prevent this. Massive record of this. 

Other case: Lassiter v. Northhamptom Board of Elections – literacy test challenge. 

Difference btw these two is that SC had a massive record to show literacy tests discrim. 

Section 4 e of the Act – allowed for a Spanish literacy requirement. 400,000 new voters in NYC. Overrode NYC English literacy requirement. RFK offered this as a floor hearing amendment to the Voting Rights Act

This does dilute the pre-existing voters or look at as increasingly the electorate. How do you know if this is good or bad? 

Where does the federal govt. get off passing election laws for the New York State? 

Lassiter says that English literacy not discrim. Looks like Congress doesn’t have the power if Lassiter is rightly decided 

Brennan writes Morgan. Long and vacuous. Don’t have to decide whether this violates EP. Just must decide whether this legislation is okay under the enforcement clause, section 5, of the 14th?

Perhaps Congress did have facts without a hearing. Tee hee. Deferred to Congress’s lack of fact finding. Weird opinion – p. 262-265

Congress as a constitutional decision maker – Congress could independently interpret the Constitution. This is the same SCT that had Cooper v. Aaron – WE are the Constitution interpreters. Should Congress follow Lassister b/c that’s what Cooper v. Aaron required? 

Can Congress then reconsider SCT cases? No, see FN 10. Congress can expand but not contract. Do good, but not bad.
BUT, what’s the distinction btw good and bad? Can’t tell. When expanding someone’s rights, contracting someone else’s/

Brennan operating under understanding of rights in the 1960s – can’t have too many. Well, you can. Have to come from somewhere. The catch, Court will decide what’s an expansion and what’s a contraction. 

This is an invitation to Congress to go do good things. Court gets new power too: can second-guess policy. 

Cox compares 1966 to 1937. 1937 – revolution of Congress’s power in economic arena. Now Congress has power to promote human rights in the US. 


Katzenbach the foundation for lots of new legislation. As we got away from the Warren Court, Congress looks good, and the Renquist Court looks like the bad guys. Now, the lefties want to take away judicial review from the court. Congress more likely to protect rights than the courts. Would not have done this in the 60s!

Powe doesn’t think FN 10 is sustainable. Good bad just too hard.


Poll Tax:

Different feature of the Voting Right Act. Wanted AG to bring suits to abolish 5 remaining poll taxes in the states. 

Harper v, Virginia – struck down the poll tax in VA. $1.50 only, but Douglas acts like this is saying the poor can’t vote. But there are user fees for lots of things. Not wealth discrimination. Douglas says wealth is the equivalent of race in American society. Did the 14th abolish capitalism? ( 

Douglas thinks notions of EP change over time.  This is now. Wealth = race. Disfavored NOW. Evolving Con again like Gray v. Sanders.

Why though? Racial discrim is uncon. You can’t get rid of it. Poverty not immutable. Douglas himself should know that. 

Legal doctrine to make The Great Society constitutional. Sounds nice, but how can you do that in a capitalistic society. 

These cases are also about the importance of the vote. Court ignores that the con never mentions that the vote is a right. Instead the Court says it is a fundamental right. Give fundamental rights more protection. In fact, a souped up EP protection. 

Voting is so important in Con scheme, highly limits ability of states to restrict it.

Explains Reynolds v. Simms. 

Chapter 14 – After the Civil Rights Act

American Fallen Apart: Death of President Kennedy has a significant effect on the SCT’s race jurisprudence. 

External events affecting the SCT:

1) Riots everywhere in the summer time. Starts in Harlem in 1964. Soon looks like a baby now, Newark, Detroit, in 1967. Localized race riots that destroyed ghetto areas. No doubt that these things matter. The image of black Americans shifts. Not like MLK anymore. Soon people think we’re moving too fast on Civil Rights. Something’s wrong here.

a. Crime increasing 

2) MLK changes from Nobel Prize Winner to yesterday’s man. SNVCC – becomes the becomes violent by 1966 – Carmichael defeats Lewis. Difference btw violence and non-violence. 

a. Black Power ignited a crowd. Carmichael used it a lot. MLK thought it was incendiary urged him not to use it.

b. Threw the whites out. All black org. 

c. Press starts to look to Carmichael as leader of civil rights movement.Up until this point, integration was the goal. Turns it back on integration and wants two separate society.  

d. Then Carmichael replaced by Brown, a thug. Helped cities burned. Kill the white pigs. Did not have a nice effect on whites

e. Part of crime control act put in for Brown. Can’t travel in interstate commerce to ferment race riots. 

This stuff has an effect on Civil Rights movement. SCT decisions start to look different because of the changed scene in America.
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The undoing of SNCC: What happens when you achieve your dreams? People burned out at the end of 1965. A malaise descended over the movement 

The young like immediate gratification – 2 laws, why not immediate equality? 
Result was an exodus. Bob Moses left – probably the worst person to have leave. Changed his name after he left. His leaving was symbolic. 

Some good people like Lewis, bad people like Carmichael

The exodus marked the end of the goal of integration. Left the violent fringe behind. Civil rights movement less attractive after this. Facilitated the Black panthers.


College kids going nuts. Berkeley. University had done lots of good things. Celebrating itself. President Clark Kerr got a lot of credit for making Cal a great place to learn – on the level w/ Harvard. Fall of 1964, administrators decided to close the Plaza to demonstrations. Students didn’t like this. Escalated. Students occupied the administration building. Leader was a guy back from the Freedom Summer. Administration raised the white flag. What happens when demonstrators got their goal? Raise it. Turned into a filthy speech movement. 

No costs to acting like this, violating the law and rules. Amazing Universities allowed this. The most pampered generation in history turned on the people who pampered it. Then the next protest at Columbia. 

As the war escalated, fueled the campus demonstrations. 

1) Rioting

2) Disintegration of civil rights movement

3) Student demos

All three had a huge effect on nation. Help explain the shattering of the US. 

Cases in this chapter give the message “if you litigate to get what you want, we’ll give it to you.” If you don’t , well…

Edwards v. South Carolina – Columbia, SC – demo at the capital of about the 200

Cox v. Louisiana – same thing in Baton Rouge, but 2000 demonstrators here

Police chief decide to break both up. 

Edwards, 1963 – Stewart calls this a pristine exercise of First Amendment rights. The conservative says this

Cox, 1965 – Goldberg, a liberal talks about a mob and anarchy. Does not seem to make sense. Only explanation – the year. Different message for different times. 

Before the race riots, though, 1964 property rights were starting to trump speech rights. 

1966 – Black creates a 5-man majority with the conservatives 

Adderley v. Florida – arresting demonstrators in Florida, go to the Tallahassee jail. Where the political prisoners were. Students marched and sang songs. Sheriffs said leave. Students said no.

Black said this is public property, sheriff told them to get off. They were trespassing. This trumps the First Amendment Some property is used for First, why not this? Black doesn’t explain. 

Douglas writes a good dissent: how do you communicate without owning a TV station or a newspaper. Have to use a protest of some sort. Protesting at the jail was the appropriate place. Historically a place of oppression: Bastille, Tower of London. Further, this was a peaceful protest outside the jail. 
This case is a shock. If a govt. can do this, why can’t a private property owner do this. Have an answer now. 


Walker v. Birmingham, 1967 –Good Friday march. Violation of the ex parte injunctions. Stewart said they had to respect this. Having a good cause is no reason to violate law. 

One would think that this ordinance was patently unconstitutional. Stewart thinks it’s not.

You can violate the statute BUT once you are enjoined. Can’t screw with the judge. Entitled to more deference than the legislature. Why? Puts at risk the rule of law. Premised on the idea that people respect and conform to laws that they don’t like. 

Respect for judicial process is a small price to pay for civilizing hand of law. 

Lecture by SCT to MLK – stunning.  Times change.

Protecting Civil Rights Workers p. 280

Newer cases did not invariably result in civil rights victories

Dombrowski v. Pfister, 1965 – magical case. Powe slobbers on it. Protesters Dream

IF you can find unconstitutional statute and a threat to use it, you can get into federal court and win. Chilling effect on First rights. Free civil rights workers from local harassment. Decided in 1965, to deal with problems of 1963. 

But, by the time this case was to be applied, first amendment protests started to look less pristine and more like anarchy. Would have been a gold mine earlier, but had no effect when it was. By the time it came to follow up everything looked different.

Harlan read Dombrowski as authorizing an injunction against prosecution whenever civil rights workers were criminally charged under a vague or overbroad statute.


Cameron v. Johnson – broadest reading of D untenable. Voter registration picketing in Miss. Passed anti-picketing statute and arrested protestors. Ct held statute not facially invalid and not in bad faith. Refused to infer bad faith from claims that the protestors were innocent. 

City of Greenwood v. Peacock – arrested for breach. Alleged for sole purpose of harassment, tried before all-white juries, etc. Ct said not removable. Stewart: fed law doesn’t require putting state judges on trial first. Otherwise, every charge against civil rights workers would be tried in federal court first. Would have been a blanket no-confidence vote in the Southern judicial system. 

Georgia v. Rachel – authorized removal b/c Hamm held conduct at issue was immunized.
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Racial Discrimination 

Got ride of the rest of the miscegenation statutes: McLaughlin v. Florida, and Loving v. Va. McLaughlin:Stewart’s concurrence argued criminal laws w/ racial classifications were per se uncon. Majority acts like sometimes might be okay. 

Loving: Warren wrote such statutes subject to most rigid scrutiny and shown necessary to accomplish a permissible goal. Denied them DP.

By Loving, LDF moving from color-blindness to color consciousness. P. 286. 

In Loving, take out sentence about Harlan’s Plessy dissent.  There had been an intellectual transformation in the 3-year period leading up to this case.  Civil rights act of 64 premised on colorblind constitution.  In brilliant tactical move, in 1965 NAACP flooded office of EEOC with discrimination complaints.  Turned EEOC to take a group rights approach on race rather than case by case.  NAACP shifting to say race can be used, just in our favor and never against us.  Have dropped 50 year view that race was irrelevant.

White seems to take Fla.’s contention seriously.  Warren does not search for a justification in Loving.  He says marriage is a due process right.  Easy cases
Evans v. Newton: segregated park in Macon. Douglas suggested that a private activity that looked like a govt. activity might be deemed governmental and hence forbidden to discrim based on race. (Harlan and Stewart dissent)

Proposition 14 gave property owners the right to absolute discretion in selling or leasing property. Repealed fair housing laws. Reitman v. Mulkey struck statute down. State not required to have fair housing laws, but if they do, repealing them is in violation of the constitution. Dissent argued that the voters had a right to undo what the legislature had done.

Hunter v. Erickson – statute racially specific, harder for those seeking to end racial discrim to prevail in the political process. Laws impact falls on the minority (the way Reitman should have been decided)

Swain v. Alabama – defeat for the NAACP. Not uncon for prosecutor to use premptory challenges to remove all blacks from a jury. Prohibiting racial strikes would radically change the norm. Swain likely guilty of rape, but he was black so we cannot be sure. Death penalty. Alabama had “struck jury” procedure where jury strike with peremptory challenges until 12 are left.  Prosecutor struck all black jurors.  6-3. One Warren Court decision that we are happy to see overruled. (avoided death b/c of habeas). 
Marshall’s Appointment, 1967 -- Became SG. LBJ created vacancy for Marshall on Ct by giving job to Clark’s son. Symbolism of Marshall the point. Believed he was on Ct to exercise his judgment about how to solve society’s problems. Last time in 20th century that we can look at appointment and say “clearly deserved.”  When he left NAACP, he wanted a job as judge.  Kennedy would make him district judge, but he wanted a circuit judgeship.  He held out and wanted it not in South (would not go through). Goes to NY on 2nd circuit.  Not noted as hardest working judge.  After landslide 1964 election, Cox submitted resignation from solicitor generalship.  He did not want to resign, but old school sense of honor.  Stunned when his resignation was accepted.  LBJ made it clear he wanted Marshall to be solicitor general.  Marshall pointed out he had life tenure on 2nd circuit.  LBJ wanted Negro representing U.S. at S.Ct.  Maybe there was a suggestion that if Marshall took solicitor position, he could go on to S.Ct.

Then Lady Bird wanted Johnson to appoint a woman instead of Marshall.  Good, but cannot beat someone with no one.  Would have been Judge Sarah Hughes from Dallas.  Marshall had extraordinary judgment and Black had been wavering out of liberal orbit and Marshall firms up the liberal block.  Had 95% agreement with Court.
School Segregation – didn’t decide too many. p. 292 We associate school desegregation with Warren Court b/c of Brown, but they decided few cases dealing with schools.  Total of 10 in 19 years.  
Rogers v. Paul  -- ended grade a year programs. Also no faculty discrimination

Noose tightening on Southern school boards.  Options to be bad have really narrowed.  

2 choices: 

1. Go to neighborhood schools --- be like the north.  But, different here b/c neighborhoods not so neatly segregated in the south.  They will produce integration at some level, especially rural districts.

2. freedom of choice plans --- every child can choose whatever school the child wants to go to. Handful of blacks willing to choose white school.

Freedom of choice became the mantra. South not complying w/ Dept of Edu guidelines.

1965 ( looking at under 4% of blacks in schools with whites.  Will keep jumping up, but not overwhelming figures.  Office of Education was pushing for something to be done
Move from prohibiting segregation (Briggs v. Elliot – dicta of this case known to all) to requiring integration. Wisdom’s trilogy: under con compulsion to have integrated schools. CT had never said integration for prudential reasons. Ct adopted words of south and infused w/ new meanings. Desegregation came to mean integration. 

South divided. 5th circuit. John Wisdom was tower of strength on civil rights.  He wrote key opinions in 1965 and 1966.  He set minimums of what he demanded.  He created ratchet affect combined with cases requiring all schools to comply with Office of Ed. Guidelines.  South adopted idea of not requiring integration.  Wisdom said “bullshit.”  Integration is required. Took out Briggs. He becomes 1st person to explain relationship b/w Brown II and I in rational terms.  Said II was about rights of a group, not individual rights.  Not about a right to go to school.  Group needs the right.  Can only be done by liquidating the states’ past history by collective entity of integrated schools.  Set 5th Circuit on the rode to bussing. 

He was genius at figuring out where the court was on issues.  Will not get this while Warren is on bench. 

All of this flows directly from Green, but happening after Warren Court.  Give 5th circuit more credit than S.Ct. and Warren and Brennan.
Green v. New Kent County – Brennan opinion. Brought the new meaning out. Freedom of choice plan for the two high schools. Mandated taking race into acct. Finally said what was required, not just what was prohibited: desegregation was now going to be measured by results. Get rid of the dual systems – convert to a unitary system (one where there were not white schools or black schools. is case where writes.  It invalidates freedom of choice programs.  Really cutting out south’s options.  Says Constitution demands a unitary school district.  That was phrase taken from Wisdom’s opinions.  Means integrated school district.  Has just schools rather than “black” schools and “white” schools.  

Brennan demands results now.  Big change of Court.  New ballgame.  Has backing of federal government completely.  Finally going to break the South’s back.  Court is finally clear on what it demands
Monroe v. Board of Commissioners – transfer programs kept the schools all one race. Invalidated free transfer. Didn’t dismantle the dual system, but put Burden of Brown II on parents when should have been on the school board. 

No way to achieve results and end of black schools w/o affirmative duty to integrate. Ct had been biding time for integration till time right. 


US v. Montgomery – embraced racial quotas for faculty assignments to schools  
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The article that stunned court watchers attacking court for caving to white worries 

Growing split btw blacks and whites in the civil rights movement. A distrust growing. 

Nine Men in Black Who Think White. 

Listed these indictments against the court:

-Brown 2: all deliberate speed. Disaster. But what would have happened even if they hadn’t said this? P 301
-Refusal to protect workers in Cameron v. Johnson, follow-up to Dombrowski. But civil rights movement almost done. Being replaced by the anti-war movement. By fall of 1968, that should have been clear. As shift from peaceful demonstrations to violence, court shifted as well. Affected peaceful as well as
-Ct refused to decide racial use of urban renewal funds in Chicago. Explosive. Where are you going to place them? MLK ran into massive resistance when he marched for equal housing.

-Ct didn’t take on de facto segregation in the Northern schools. If the court couldn’t do anything about de jure segregation in the South, what was it going to do in the North? There is a view of the judiciary in this report that is imaginary. Elections necessary sometimes. Only works in the South once there is a strong national consensus behind it. 

Author asking for more than any court could ever do. Powe doesn’t have that belief b/c the Warren Court tried and it didn’t work in a lot of areas. 

Who did more? Maybe LBJ during a certain four years. More than Congress. 

Statutes Old and New:

Two statutory cases: Jones v. Mayer and Daniel v. Paul, show how far court will extend federal statutes.

Jones v. Mayer – extends 1868 statute to apply to housing law. Does justice in this case. Trying to stem the violence. 

Daniel v. Paul – Powe loves it. Applies to a private park. Are there any interstate travelers? Brennan says no doubt, this is substantial. The food, etc. Also it’s interstate entertainment, jukebox, paddle boats, etc. Pretty flimsy, but the message is, if you try litigation, we will do everything we can to help. If you try direct action, we will be more skeptical. Executive branch behind this. 

If the court wasn’t perfect, it tried to do a lot. Hard to indict it for it’s efforts. Strong message of use the law and we’ll help. Better than any other period. 

Chapter 13 Freedom of Expression

NYT v. Sullivan – the most important first amendment case ever decided by the SCT. Case can be made that this is still true.Randolph, Belfonte and other civil rights leaders took out an ad. Infuriated the South. Called it lies. Alabama worked to shut the press out of the state. Trying to strike back at the North. Can prevent any Northern discussion about what happens in Alabama. Second Ft. Sumter. Trying to succeed from the country.

Filed tons of libel actions against the Times, CBS. Threatening jail for reporting. Many newspapers already teetering on bankruptcy for a variety of reasons. Can’t afford a big judgment

Only way I can lose is if court changes a hundred years of law. Warren Court changed law all the time. Doesn’t care!

Powe doesn’t think Alabama courts cheated here. Didn’t have to. Just applied the normal libel law. False and harmful to reputation is actionable and damages are presumed. Truth isn’t the problem b/c this ad had some falsehood. If not 100% true, loose defenses. Only problem Sullivan had was showing it was about him. Sullivan was the police commissioner. Showed a jury that it was the police that were being blamed and he was head of the police. He got $500,000. Indeed, this case MAY turn on the excessiveness of the verdict. A LOT of money then. If it had only been 50,000, Times might not have fight so hard. Sullivan had to ask for as much as the other officials did. 

When it heads to the SCT, Times changed lawyers. Picked Wechsler from Columbia. He had to know he was going to win. Argued that what Alabama was using libel like the Federalists had used the Sedition Act.  We knew that govt. used seditious libel to silence critics. This totally fits Alabama. Further, the judgment in this case was much higher than the sedition cases too. Imaginative argument b/c it resonates. It works. FURTHER, ever judge who had tried the sedition act though it was fine. Played into idea that sedition act would be unconstitutional today. 
Brennan declares Sedition Act uncon, a law that expired years ago. This works. 

Does Sullivan’s status as a public official matter? If you can criticize Judges, you can criticize others. Shocking to think we can criticize these people. 

Issue is falsity. Parts of the ad were not true Brennan says that in a public debate, falsity is inevitable. The only way to prevent this is to chose words w/ care. This encroaches on the “breathing space” of the First Amendment. Truth needs some wiggle room. You’re going t.o hold back. So, we’ll give it breathing room by allowing some falsity. Comes up w/ actual malice. What does this mean? Doesn’t choose words well. Point is that P must show false and made with utter disregard for the truth. HIGH standard. 

Black, Douglas and Goldberg would go even further. Libel against public officials was uncon, libel uncon.
Press is in LOVE, makes Brennan’s reputation. Note, the press assumes this case is about the press. We know it is now. But in 1964, it’s a civil rights case. That’s why it’s here. 
Even before it becomes a press case, the opinion is written about democracy. Citizens can criticize. Press is third choice here.
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Speech about public affairs is essential and absolutely protected – Bickeljohn. Loved Sullivan. Represented central meaning of the First Amendment. What’s that? Seditious Libel cannot exist in a democracy. Govt. can’t silence its critics. 

Calvin thought we’d see a progression towards Bickeljohn. Kicker is that this strips NYT v. Sullivan of its meaning. What would libel about public issues w/o public figures? Seditious libel doesn’t apply here. Can’t have it both ways. Warren Court pushes it to protection of speech about public issues. Towards Bickeljohn

Becomes clear from cases that press is major institution of democracy. Seek to free the press of all its restraints. Press loves this and loved Brennan. He had found the minimum. How far beyond? An institution totally unchecked by law?? Bad idea, but Black and Douglas’s position. 

Brennan’s position – 

AP stories about riots at Ole Miss – protected, exactly what press should be able to do. 
Saturday Evening Post – ran story w/o checking facts. Butts deserved to win this one. 

James Hill and family – do private citizens have a right to privacy if yanked into the public domain? Dissenters found a right to privacy and this was a limit on the press. Warren, Clark and Fortas held this position. 

Hill’s lawyer – Nixon! Warren and Fortas voting for Nixon.

Are moving down dialetic w/ these cases. Extends to public figures, public issues (opening of a Broadway play about Hills). Driving force is free the press. Essential part of democracy 

Sullivan transformed from civil rights case to citizen critic case to press case.

Court never asks:

Is there a value/right to reputation?

Is there a value of a right to a good name?
What might be going on is that juries are overvaluing value of good name, but the court never discusses damages. Good name is worth having, but not 500,000. Libel lacking limits. Damages not commensurate w/ damages.

Domestic Security cases – 5 votes and now it’s gone in 64 and 67. p. 310

Frankfurter’s flip had revived it. When he left and got Goldberg on, it’s over. 

Further, by 1964, 10 years after senate condemned McCarthy. Are we really still commie hunting now? Danger had passed. Interesting in light of 9/11 – premised on idea that menace had passed. Hasn’t now

Interesting how the court went about slaying it. No overarching con doctrine in the federal cases. More coherence in state cases: vagueness and overbreadth the buzz words. Chilling effect, breathing space. 

At the state level, w/ exception of NH, which still has mini-HUACs.  Douglas says this isn’t relevant. What they did in the 40s doesn’t matter any more. 1st Amendment Mootness case. Douglas right and wrong, as Harlan points out in dissent, if you know what they’re doing then, can look at trail to now.

All other states just have loyalty oaths. What does it mean to support US, so vague! What about voting for commies? Idea is that some state official will go nuts and trumped up charges. Struck down loyalty oaths, forbade firing commies at defense facilities. 

Elfbrandt v. Russell –  transfers criminal req of mens rea to this. Clear idea that there is no state interest in making sure teachers not commies.

Keyishian v. Board of Regents – NY case. Overbreadth of statute. 

DeGregory v. New Hampshire – invalidated mini-HUAC. NH’s interest to remote to override  First protections

Federal cases are different and tougher.

1) Federal govt. entitled to more respect

2) Communism threatened nation more than states

3) Statutory construction involved here and can’t always interpret this to avoid con questions. 

Court crunches these programs these same. Con clause a year. A hodgepodge, Bill of Atainder, first amend, due process and self-incrimination. 

Upheld registeration of group. Communist Party v. Subversive Activities Board. Next facet, individual commies had to registers. When Clark was AG he thought this was uncon. He was right, 9-0 in 1965. Court thinks this is easy. Of course you can’t do that. 

Another thing Board did: can’t travel w/ US passport if you’re a commie. 

Aptheker v. Sec of State – can a knowing commie be denied right to travel? Harder to decide now. 1964. Don’t believe now that Al Queada should be able to use US passport to travel. Ct treats this as an easy case now. Don’t know where Aptheker was going. Could be going to museum. Douglas loves the right to travel. Writes about it passionately.

Brown v. US – Jenks statute is back again – indicted for filing perjured Taft-Hartley affidavit. Reason for this is that Congress thought commie unions more likely to strike for political reasons than for economic. Evidence that they did this in the 1930s. Trying to halt defense production during Soviet Nazi non-aggression pact. 

Warren’s opinion written by clerk Ely. Bill of Attainder note turned into con law ( Bill of Attainder is a legislative determination of guilt w/o judiciary. Congress has determined that commies will be guilty of political strikes and can’t do that.

Problem with this logic is that conflict of interest leg is prophylactic. All such legislation would be uncon under this logic. Not true in all but true in enough to deal with this. Opinion is very unsatisfying b/c of this. 

NYT v. Sullivan held sedition act uncon. – first time a federal statute violated freedom of speech. Long time. 1965 – first time a living statute is uncon. Had to register w/ Post Office to receive commie stuff. Right. That’s why the law is uncon. Overwhelming self-censorship involved here. 

Lamont v. Post Master General –Brennan concurs and writes that marketplace of ideas is hollow if you don’t have a right to receive stuff. 

Alternative ways of looking at first: look at one speaker, put extraordinary rights in him, or look at the entire system. How you look at this depends on whether you think Campaign Finance is Con. Brennan’s opinion first seed of looking at system as a whole
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US v. Robel No commies in a defense facility.. Warren’s opinion says: some jobs aren’t sensitive and this law doesn’t distinguish btw commies and dupes. Must distinguish all of these. It’s overbroad. 

Subversive Activities Control Board – rendered functionless. Eventually it disappeared. No one cared about these cases anymore. 

Vietnam 

“wars are always popular in the beginning” True for Vietnam. But Black had qualms: opposed any war, but once in we’re in. Quiet. Douglas quite vocal about his opposition. 

Everyone else liked it for a while. Kept adding ground troops etc. Even LBJ was skeptical as to whether we had been attacked in 1964 in Tonkin. Only admitted in 1965 that American troops were fighting on the ground. Had been true for two years

Walter Cronkite went to Vietnam to report. Great war, great cause.Vietnam starts heading south in January 1968 w/ Tet offensive. Then Cronkite went  back and said it’s a quagmire. 

But until then, quite popular. Hard for protestors to get attention.

Cases involving Vietnam are mostly selective service system. Douglas kept wanting to put con question to Vietnam. Can we fight without a declaration of war? Historically, this is nonsense, US usually goes to war w/o a declaration. Was it necessary in Vietnam? Maybe. Easiest answer was that war wasn’t a secret from Congress or the public. Congress kept funding it massively. War in Cambodia may be different. So what’s the remedy if the war is unconstitutional? Injunction? Withdraw all troops w/ all deliberate speed? Problems w/ remedies here. Great case for political questions doctrine. Maybe court should have just said it’s a political question and we’re not dealing with it. 

Bond v. Floyd – Bond didn’t get seated in leg b/c he signed a resolution opposing selective service. Legislature didn’t think he could honestly swear to uphold Constitution. 

WW1 cases support this. Warren, 9-0, says of course a govt. official has a right to discuss and oppose the war. First Amendment case

Protestors needed to do something interesting to get on the news. What’s interesting? Burning draft cards – violates non-possession regulation. \
After the voting rights act passed, bill passed quickly (30 days signed into law) making it a crime to burn draft card. Found a problem and they fixed it?
Debate in the country: prosecute them for treason? America Love it or Leave it. In 1965 – wrong war, wrong place. Statute sailed through Congress w/ one dissent. Five years for burning a piece of paper seemed excessive to the dissenter

US v. O’Brien the test case. First Circuit accepted his first amendment defense. Had been sentenced to six years in prison. Cruel and unusual. Circuit reversed and remanded.

Marshall doesn’t participate, but would have voted with the majority

O’Brien argues: free speech. What extent does the first amendment cover expression? Symbolic speech. Warren said the unlimited number of expressions can’t be protected. Oswald’s expression about JFK not protected. Must be some limits.  But what?


Warren doesn’t want to say this is protected. Four part O’Brien test on p. 324.  Vacuous. What’s the government’s interest here? Nothing really works here. All of them are crap. Head of the Selective Service said they didn’t need a law prohibiting it.  Hard to believe these interests made up for litigation are real.

Interest unrelated to freedom of speech – smooth functioning of the SS is unrelated, but prohibiting draft burning isn’t ? Warren says they won’t look at motivation in this case. What? Same judge who said religious purpose = uncon. So what if the purpose is to prohibit speech? Why not. 

Motivation is now key. 

Message: judiciary won’t protect expression when it counts. Stunning for a liberal court. Speaks volumes about rights and dissent in times of crisis. 

Michael Tiger – Berkeley activist. Great student. Perfect leftie. Justice Brennan hired him and had been warned that he was a leftist nut. Summer of 1966 – Warren and Fortas leaned on Brennan to fire him. Hoover funneling info to Fortas that Tiger was a commie. Brennan fires him. Note that Brennan would NEVER let someone else treat an employer like that. Also refused to hire a woman. Above the law? Shameful treatment, even Harlan said so.  
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Fortas’s red book. Told how he was going to vote. Drew line btw acceptable and unacceptable behaviors. Said when underlying law is uncon, it’s okay. 

Now, the line should be btw violence and non-violence. Under this, O’Brien is acceptable. Fortas didn’t do this.

Tinker v. Des Moines – anti-war protest where students wore black armbands. Students don’t leave first amendment rights at the schoolhouse door. But you do leave 2nd and 4th (. One of the things in school, is that students don’t talk. Rights are limited. When in class, doesn’t have right to discuss Vietnam. Telling me that the armband is akin to pure speech, why not O’Brien’s draft card? What’s the difference? 
She has no right to say “let’s get out,” during class. More protection for symbolic speech than for regular speech. Can’t believe this is accurate. Fault line seems to be disruption, for Fortas anyway. 

Black – doesn’t talk, it’s not speech. Speech action dichotomy works here. Black hated Fortas by this point. He thinks he’s all bad. Also, Black’s son and grandchild were having trouble. Society coming unglued. Wanted to give a message of authority and strength. 

Harlan – if school had legit school reasons for limiting, then okay.

Street v. NY – flag burning conviction. Protesting attempted assassination of Meredith, said don’t need the flag

Harlan – possible that Street was convicted for words about flag, rather than burning. Gets five justices 

Dissenters: Warren, Black, Fortas, White – 3 of the liberals! Black always consistent. Speech/action dichotomy. Fortas – is underlying law uncon? Flag is special, and is a symbol of the nation. That’s enough for Fortas

Warren – desecration and disgrace.


Note when the liberals spilt up. Fault line seems to be libertarian and communitarian. Warren and co look at the community. Limits to the liberalism of the liberals. 

Texas v. Johnson in 1989 – same thing as Street. Liberal conservative split. Is the flag special or the first amendment? 

The Past and the Future: more First jurisprudence.

Brandenburg v. Ohio – KKK leader convicted of criminal syndicalism for ranting. New test for illegal advocacy: 1) advocacy of lawbreaking directed toward incitement of imminent lawful activity 2) and was likely to produce such action. 

Rejected Dennis, that sufficient that harm flow as speedily as circumstances permitted. 

Lesson: govt. overstated risks and interests, while undervaluing speech. The CT did not. 

But when speech broadcast, different. Overestimated its danger: Red Lion v. FCC. Fairness Doctrine allowed. Broadcasting different b/c it’s scarce. Right of listeners is paramount. New first jurisprudence created. P 334-35

Gissel v. National Labor Relations Board – employer speech limited.

Chapter 13 – The End of Obscenity 

Obscenity – 1960-1969 

FDA approved the pill. More important than  anything else in this chapter. The 60’s were about 1964-1975. More than any other event, changes sexual mores in the US. No Jerry Falwell’s to say this is bad. But people could see immediately that it would have a profound effect on morals. Playboy – huge circulation by late 60s. Playboy is telling guys how to be an affluent man. Marketing ploy. 

SCT less important than what’s happening in the culture itself. It’s being driven by the culture. Court’s allies were on one side of the divide. Court quite in favor of the artistic community therefore.

Henry Miller – much of the early 60s can be defined by is Tropic of Cancer obscene?
Only 1960s, that Lady Chatterly’s Lover not obscene.

To what extent does the First give blanket protection to the serious literature? What about protection to the less serious? 

Sex = obscenity, we now this from Roth. Best-selling book of the era is obscene.

Obscenity Procedures: Take a substantive problem and proceduralize it.
Court basically puts censorships commissions/boards out of business in the 60s.

Bantam v. Sullivan – must have procedural safeguards in place

Freedman v. MD -- Make procedure so tough that it’s so it’s more trouble than it’s worth. That’s what Brennan did with the censorship board. First Amendment due process. Prior restraints the issue. Want the boards to be quick, have hearing, etc. Brennan says if the board finds it obscene, duty of appeal on the board (the winner!). What all this done, is sabotage boards. Don’t have money or staff to appeal. By procedure, made the censorship boards obsolete. Didn’t take Times Film v. Chicago straight on, but limited it .

Substantive Obscenity

Jacobellis v. Ohio – Louis Malle’s play Las Amantes. Court says that there is nothing in the movie to suggest it’s obscene. What’s wrong? End of the movie, last scene caused the censor problems. In slow motion, left nipple appears. That’s it. Hard to find. What’s at issue is that a nipple makes a movie obscene. Court said that’s not true. 

6-3. The majority: White concurs but doesn’t explain why. Black, Douglas, Brennan, Goldberg, Stewart.   Black/ Douglas we know. 

Stewart says that the line is drawn at hard-core porn, which he knows when he sees it. This movie not it. Stewart becomes famous for this. Not a helpful standard.

Given the market for such material, Stewart was never going to see it. For all purposes, he’s the same as black and Douglas. 

Brennan and Goldberg write together – Brennan is the law of obscenity. In determining whether something is obscene, weigh sex v. quality of the movie. Brennan rejects it. To be obscene, can’t have social value. What about Waco? What’s obscene there isn’t in Austin. How to deal with different community standards? Brennan says it has to be national standard.  Makes some sense. First should be applicable everywhere, but what’s the national standard.  Warren dissents on this point. 

Brennan never expects a jury to decide. Justices must review de novo. Therefore, there’s the national standard. Judges have to review in every single case. Must be a better use of the justices’ time? 

Tropic of Cancer not obscene – Grove Press v. Gerstein 
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Warren: States have the right to maintain a decent society. No vice crimes. Warren not part of the liberals on obscenity cases

Black, Douglas, Stewart – liberals on obscenity. P. 342 for the voting array

Clark, Harlan, White – relativists

Brennan, Goldberg/Fortas, Warren – 

Brennan not being Brennan – hear little about the states’ interests

Badly fractured court. Keep granting cases and try to come up with a compromise that can gather five justices. Couldn’t not hear cases b/c they kept coming up. Find something to agree on

The 1966 Trilogy -- 

Really different from each other and before

Miskin  v. New York – sexual deviants. What to do about sexual stuff that appeals to deviants 

Memoirs of a Woman of Pleasure v. Mass. – 1749 novel about Fannie Hill. Good book. Not vulgar. Well-written 

Ginsberg v. US – crazy case. Publishing materials no different from Roth. Sentenced too dramatic.

What you’d guess:

Ginsberg – gets it reversed. 

Fannie Hill – not literature, just well-written obscenity 

Misken – who knows?

Actuality – All convictions affirmed. We find what Brennan’s limits are. Less serious stuff passes Brennan’s limits on obscenity. Fortas flips Brennan

Mistaken he argues, that they don’t turn the average person on. Brennan: target deviants and they turn deviants on, you lose. Get rid of this,


Ginsberg – Marshall as solicitor general, told clerk to lose it. But it has to look like it’s a fight. Materials were roughly like Roth. It was an expensive $10 magazine. Eros – an artsy magazine. Bender tries to lose by telling court they must look at the materials, if they look, they’d know it’s not obscene. Bender shocked when it didn’t work. Brennan affirms the conviction on a ground that Bender didn’t argue. Powe thinks this is one of the biggest injustices ever. Brennan creates a new crime, and convicts Ginsberg. Way he hawked materials was the crime. He tried to make it looked it worse than it was. This makes the “close” case the conduct of the D can tip the image and the decision. 

Harlan dissents – ex post facto law. Violation of due process not to give him a trial on this. 

The majority opinion has Warren all over it. Hates vice. 

Fannie Hill – aroused lustful thoughts in the MA attorney. He was concerned about the lesser citizens can’t handle lustful thoughts. Does Fannie Hill appeal to the prurient interests? And it goes so far beyond, it’s obscene and has no redeeming social value, see Roth. However, lots of testimony at trial that it had lots of literary value. Brennan says must prove it’s w/o social value, hence not obscene. Not utterly w/o social value. 

Opinions Clark – this stuff is bad b/c it leads to sex crimes. Vice squad says so. 

Douglas – no evidence of this. 

If you pulled yourself back at this point, three ways of looking at things:

1) Test in Fannie Hill hard – utterly w/o redeeming social value 

2) BUT, all sexually explicit stuff sold by bad people like Ginsberg. Pandering. Court doesn’t have to look at the materials here.

3) Society moving faster than the court here. Book reviews in NYT review porn. Society ahead of the Court. 

Memoirs was the opinion of Brennan, Warren, and Fortas – other three stick to old test. Still haven’t coalesced. 

1967 –Redrup v. NY – cheap imitation of playboy. Court just couldn’t decide. Splits remained. Courts came up w/ a per curiam that is strange. 4 pages. Explains all the cases, what the magazines were called

Graf 2 – do not involve sale to kids, not the fostering of stuff on non-consenting adults, don’t involve pandering. Tell lots of things that they aren’t. 

Two justices have determined obscenity protected

A third have said this is limited – Stewart, Jacobellis,

Three justices apply Memiors, Warren, Brennan, Fortas

White – redeeming social value not a test.

Doesn’t mention Harlan and Clark. Then, whatever test is applied, they‘re not obscene. 

Obvious that the court can’t decide cases in this area. 

BUT, the court really did overturn, per curiam, see Redrup. To redrup meant to reverse w/o opinion.

Only one that doesn’t get redruped is when the defendant admitted it’s obscene. 

Beauty of redrup, the court didn’t have to look at pictures, didn’t have to write opinions, didn’t have to explain what they couldn’t 

Rules:
Don’t give porn to kids

Don’t assault unwilling adults

Don’t be Ginzberg

Have now a consenting adults standards. 
Get some confirmation from this with Ginsberg, Sam, not Ralph. 

Bad name for a client ( He was entrapped into selling to a minor. State had interest in selling to a minor

Ending obscenity prosecutions for adults w/o having to review the materials. 


Ginsberg – don’t sell to kids. 
But, adults didn’t need such protection, at least not in their homes:

Stanley v. Georgia in 1969  -- Marshall. Stanley didn’t look like an important case. Thought he was a bookie, but a search warrant didn’t reveal it. Found films w/ sex instead. Stag films – underground existence. Never had been a prosecution. Obscene under courts tests. Stanley’s defense: that’s not what they were looking for. 

Mapp – remember, about private possession of porn. 4th case. 

Stanley decided on the first. First test put to state: why are you regulating? What for? Had never been asked before. Clean mind, clean body. Intend to control thoughts. But what’s the govt. interest in controlling our thoughts? Marshall said this was an illegitimate state interest

Other interest GA asserted: sex crime prevention. Marshal says when they do something wrong, convict ‘em. But we don’t ban books b/c of this. Takes out the Douglas / Clark argument in Memoirs.

FIRST time obscenity treated as a First Amendment case. 

We can’t define obscenity, but we don’t have to know what it is. Don’t give it to kids, give to consenting adults, you can have it. That’s the rule.

Problem with this, is that might not be what Stanley said. Harlan voted w/ majority b/c he said, what if you had drawn the picture? Couldn’t get him for this. Marshal said there was a right to receive and distribute, Harlan wouldn’t join unless Marshal took out distribute. 

This is where the Warren court ends. Turns out this synthesis won’t hold. Harlan will eventually accept distribute, but Bill Brennan Won’t.

Collapses in 1971 w/ some Nixon appointees and loss of Warren and Fortas. 

BUT the court really did come up with a solution that just couldn’t hold b/c time of  justices on the court was ending. 

November 14, 2001

Chapter 14 Religion cases – not much stuff here. 

Three areas of the course in which you see unanimity 

1) Race

2) Economics – hated big business

3) Religion

Engle v. Vitale – banning prayer. 

Schemmp logical outcome: banning bible readings and the Lord’s Prayer

Difference – Engle was a prayer written by bureaucratic. Gov’t has no right to choose Protestants over Catholics. Couldn’t use Engle rationale b/c Jesus could write prayers. 

Schemmp --BUT that’s not what the majority opinion by Clark said. Clark not seen as crazy like many on the court so he gets to write it. Comes up w/ idea that law relating to religion should be neutral. Neutrality btw religion and non-religion. 

If there a baseline by where you can determine this??

If you strip religion out, govt. is favoring non-religion. Privileging secular humanism by denying religion. Not addressed by the court. Just assume a baseline, which Powe doesn’t think you can do. 

Protestant, Catholic (Brennan) and Jew (Goldberg) agreed to this. Stewart dissented. Also no evangelical on the Court. Pretty closed off debate. Born-agains not part of the debate.

Everyone (mainstream Protestants) opposes overturning these decisions. Those who oppose these decisions, born-agains, don’t debate. The Catholics are split. These decisions just ignored in communities that disagreed w/ them. School day began w/ prayer. Why should the godless control us?

Schemmp was harder than the court saw it. If law has a religious purpose, it’s uncon, and now Clark said law must be neutral. Only way to do this is non-religion. 

Epperson v. Arkansas – Monkey laws still on the books. Though shalt not teach Darwin. Tough case for Arkansas’s lawyer. Fortas really wanted to write this case. Had been a teen in Tenn at time of Scopes trial. Strikes it down b/c Arkansas has knocked Darwin out while Genesis is in. Problem: no proof that Genesis was being taught. Thus, if no genesis and no Darwin, neutrality achieved. Something to Arkansas’s arg. More credit than SCT gives it. Problem is that in 1968, no monkey law will be upheld. 

Fortas has extreme contempt for fundamentalists in Ark. Universal contempt by the elites for the religious. No respect. Not neutral. Secularism. 

Nice things about Catholics who went nuts after Engle: not such a similar reaction to Schemmp. Declared neutrality. In that year btw Engle and Schemmp, Church turned it’s attention to money. Facing a nun drain to teach. Real effort, both Con and Political, to get cash. But problems w/ this. For president Kennedy, BIG problem. Couldn’t afford to be Papist Efforts to get cash prob w/ him.

No issues w/ LBJ. Once Civil Rights Act passed, can start giving cash to schools again. Compromise in Elementary and Secondary School Act of 1965 – money goes to low-income students regardless of where they attend school. 



SCT from the 1960s-1990s flipped back and worth btw the two visions: if aid to religion, uncon, if aid to kids, its okay. It’s either or basis. Swing justices turn back and forth on this. See O’Connor

Dollars for Catholics

Board of Edu v. Allen case the only one the Warren Ct got. New York funding for all textbooks in NY. White writes opinion and takes child-benefit view. Kids needs book. Much like riding the bus.  

Fortas, Douglas and Black dissent. Another split among liberals. These are the new deal libs. Fortas has the best of the opinions: one thing to give kids in Catholic schools same books, but different to give school $$ and letting school order them. His point, Catholic textbooks have more religion. Justice Black cuts loose w/ Anti-Catholic diatribe. Didn’t like the church at all. Breeding ground of fascism, etc. Aiding church breeds for more Catholic. Douglas had similar views of the Catholic Church. He viewed all religions as bad and scary. Part of his individualism is not being part of a church. 

The New Dealers lose 

Couple free exercise decisions not mentioned in class. 

Griswold v. Connecticut – No BC. How to argue against use of contraceptives by married couples? Church views contraceptives as immoral. Only argument CN could make is, Contraception immoral w/o regard to religion. 

What vote: 7-2, Stewart dissents, makes fun of Douglas and shows none of the Bill of Rights rights violated 

What rationale: The penumbra and emanations according to Douglas. Douglas gives the language of the right of privacy. If that’s what he meant, maybe this decision deals with marriage, sex or location. 

Goldberg – discovers the 9th amendment. Enumeration should not be construed to get rid of others retained by the people. You got it, you keep it. How do we know what’s contained. Then he turned to 14th due process cases and said 9th protects fundamental rights. Well, what’s fundamental? Intimacy 

Harlan – DP clause. State can prohibit adultery, homos, etc.

Court not looking forward here. No one mentions abortion, in part b/c it’s not an issue yet. 
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Chapter 15: Policing the Police

Gideon v. Wainwright – right to a lawyer. Had been a federalism issue: some states thought they needed lawyers, others didn’t.  

Fortas and Ely in the brief tried to stand federalism on head. Argued it promoted federalism to have a unified law from DC. Before that, special circumstances was the rule. 

Their argument was that special circumstances rule misleads the state. The Court will always find the special circumstances and causes lower courts to be reversed. This causes friction. Better to let everyone know that the rule is right to counsel. Tee hee. Best Douglas had heard in years. Overrules Betts v. Brady – not necessary that indigents have lawyer

Incorporated 6th right to counsel into the 14th so state’s can’t abridge it.

Gideon acquitted at new trial. 

Douglas v. California, same day as Gideon. Ds argued that their legal aid lawyer was lazy and incompetent. Also, conflict of interest btw the two Ds, needed two lawyers b/c both had interest in pointing at the other. W/in Betts, this could be a special circumstance. No way lawyer could represent both fairly in this case. Also, did not get a lawyer on appeal. 
6-2 to reverse after argument, according to Clark’s papers. BUT week later, 6-2 to dismiss cert as improvidently granted. What happened? Harlan and Clark dissented originally, Justice White decided that Douglas hadn’t filed notice of appeal, hence… 
Brennan and Douglas dissented from this. Douglas a LONG time to dissent here (b/c he’s chasing tail)

Second draft of the dissent that he sends out has fn that shows White wrong about the lack of appeal. Isn’t a jurisdiction problem. Black, White, and Warren join. 

5-3 opinion that Douglas puts out is Con right under EP clause to have counsel on appeal. 

It follows that if right on appeal, have right at trial. Harlan dissent in Douglas says this is incongruous, b/c had granted cert in Gideon and Douglas decided it. (also a wealth poverty case – relies on Griffin v. Ill—provide a transcript to make appeal meaningful)

White changes his mind on Douglas again. Wants to let Fortas to argue Gideon and win. White lets it be known that he’ll switch again. By the time Fortas agrees to argue, know he’s going to win.

Gideon is a better vehicle for overruling the precedent than the cases w/ the sleazy Ds.  Identify w/ the supposedly innocent D. Warren ready to find such a case, Fortas the advocate, Betts out of touch – time perfect. Like the idea of protecting the innocent

Gideon is the one popular Warren CT criminal procedure case. No arguments about it. Last purely Southern case too. But that case led to Miranda and Escobedo. p. 387

Police Interrogations

Lawyers in the station house never sat well w/ public. Fewer people get convicted b/c fewer confess, obviously. Southern sheriffs had beaten confessions out of many. Series of cases in 40s’ that coerced confessions inadmissible. Eventually, included psychological coercion. Two stories about what would happen, were police or the criminals lying? Cops win.One solution, all should be taped. 


Mallory v. US (1957) rape conviction set aside b/c of delayed arraignment. Now that Gideon showed that the 6th amendment applied, possibility of applying Mallory very real When did the right to counsel attach: trial, arraignment, custody

Escobedo v. Illinois 

First was Massiah v. US – taped conversation not admissible b/c lawyer not there. 

Escobedo was about murder and it slapped modern law enforcement. That’s why its explosive. Showed disregard for confessions and law enforcement. If con rights interfere w/ system, then there is something wrong w/ that system. P. 390.  Right to counsel attaches at this critical stage. Confessions subject to too much abuse

Well then how do police solve murder cases if suspects keep quiet? Warren Court has lots of trust in police. Good cops can get the evidence other way. Can do it w/o confessions is the assumptions. Can’t point to FBI in this case b/c doesn’t handle murder and rape. Assumption is police just need to work harder. Getting confessions doesn’t need to survive. Crappy system, court thinks. White, Stewart, Clark and Harlan dissent. 

Very hostile opinion. Tone so hostile towards police and law enforcement. Stunning. 

Cops go nuts 1) questions their integrity 2) suggests that if they weren’t so incompetent, they could solve this cases.

Hence, Support Local Police bumper stickers show up after this. 

Reaction to Escobedo p. 391

Turns out, attack on this case was premature. Goldwater – first candidate to make the SCT an issue in a presidential election. 1964. In your heart, you know he’s right.

Case read narrowly as applying when D had already retained counsel – limited Escebedo to its facts. He had a lawyer, he asked to see him, his lawyer asked to see him, and the cops lied to him. Told him to finger accomplice and he could go home

ALI alternatives – formed in the later 1920s. Way to offer law reform solutions. 

Decided to investigate the criminal procedures in US. Only defense of Ct was that that the criminal procedure in 1960 needed help and overhaul. No legislature examined the criminal justice system. The reason CT had to do it is b/c they were the only body thinking about it. 

Enter the ALI – proposed cops get 4 hours alone w/ suspect before lawyer called and it has to be taped. BUT, written by ex Frankfurter and Harlan clerks. Looks like just a Harvard law school dissent from the court. Assumption was that Warren, Black etc. were lightweights. Warren went to the meeting, unsettled his critics, so no help now
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Because of narrow application of Escobedo, almost any case in the system was cert-worthy. Threw into ? any case in which lawyer wasn’t there for confession. 140 confession cases. Known as Escebedo cases. Court decided no confessions cases in 1965. 

Next year, 5 cases w/ wide array of circumstances 

Miranda v. Arizona – at the outset, what appeared to be likely is that court would get rid of totality of circumstances rule to determine whether confession was voluntary. Likely outcome of Miranda was that confession inadmissible unless a lawyer present. This possibility got lost in explosion over Miranda.

Warren’s opinion in Miranda was a compromise. The ACLU position is: no lawyer, no confession. Dissenters did not acknowledge that Miranda was a compromise. It was not an extension of Escebedo. Harlan and co helped paint majority as more radical than it really was. They could have gone further. 

Miranda is a strange opinion. Not a normal con law case. Begins w/ statement of holding, normally work towards a holding. 

Holding: when a suspect is in holding, must be given warnings. Part 1

1) Right to remain silent 

2) Right to a lawyer

3) Anything can be used against you

4) No lawyer, we’ll pay for one
Like Roe v. Wade, a decided legislative quality to this opinion. 

Part 2: discusses why these rules are necessary. Not for constitutional reasons, because of cop’s behavior. Does not mention any of the circumstances in any of

the cases.

 Police manuals are Warren’s topic. Enbaugh’s and Reed’s manual talks about how to sucker a guy into a confession: make it clear who’s in charge, talks about good cop bad cop routine, etc. Warren presents custodial interrogation as a fundamental affront to human dignity. Something inherently coercive about it. Not a discussion among equals. 
Problem that people had, if no one used this manual, what does this manual have to do w/ facts of the case?? Facts of the cases were irrelevant. Warren deemed this manual to speak for the nation. 

Different from Gideon, difference btw no lawyer at station, and none at trial. BUT if no lawyer at station, then trial just an appeal. 

Part 3: half-heartedly designed to show precedent. But it doesn’t, so this isn’t serious. 
Part 4: lengthy discussion of the rule, fuses parts 1 and 2. 

Part 5: application to rule to each of 5 cases, all convictions reversed /c not Mirandized. 

. 

Brennan convinced Warren not to tie this into minority rights. 1) race not a salient factor b/c applies to all crime 2) reminding Americans people about race will further remind people about why they think this case is wrong. 

Three things: 394-399

1) Miranda was a COMPROMISE. Could have gone further. Could have said right couldn’t be waived. Not recognized at the time

2) This is also a rich and poor case. What would a rich man do? Get a lawyer. Thus police can’t interrogate the rich w/o lawyer present. An attempt to equalize the criminal justice system. Poor shouldn’t confess right away either. Court was going to equalize knowledge here.  

a. White notes that murderers will go free. This has a point. He’s correct that human dignity is not all on one side of the equation. Victims mattered. p. 397

3) Warren views this as cost-free, which is silly as discussed yesterday. Idea of professionalism, as in Mapp. Warren thought the cops were lazy and could get stuff w/o confessions if they worked harder. Very pro-professionalism 

Warren as a DA was ruthless, but as he got older, the past recedes. Warren remembers self as president of ACLU while he was DA. Warren very protective of Miranda. Had very thin-skin. Bristled at attacks on Miranda, b/c he thought cops could honor it if they tried. Miranda was golden and perfect. Ernesto Miranda stabbed to death. His killer goes free b/c of the warning 

Reaction to Miranda: p. 399

This case passed quickly and easily into popular culture. Dragnet uses it, but clear there’s contempt for Miranda. Clear it’s a hindrance to effective enforcement. Crime a major issue now and the court is to blame. Opposition to court a potent political force. 

Self-Incrimination After Miranda: More 5th 6th cases:

Line: guilty and innocent (not the line of Miranda)

Schmerber v. California – can you get a blood sample from D to test DWI. Conservatives win, b/c Brennan flips. It may be self-incrimination, but perhaps self-incrim means testimony only. A sound distinction. Think about not doing DNA matches! Something very sensible about it.  Clark also smart for letting Brennan write it to seal him in. 

(Warren reveals blind spot again later in refusing to apply 5th/6th privileges to gamblers)

Line-Ups

Another way to protect the innocent (like Gideon). Nothing more unreliable than eye witness ID. No way to shake it at trial either. CT brings lawyers into the line-ups so that there will be more people that look like suspect. One step to do something, but even small steps gutted by Burger (overturned Wade and Gilbert later)

Undercover agent cases 

Warren approves use across the board. Doesn’t seem like what you’d expect. Ct does this b/c perhaps undercover only way to solve stuff

Hoffa v. US  – informant was okay. Assumption of the risk of being a crim that a friend will turn on you. Something scary about the Kennedy’s get-Hoffa squad. 

Knowing informant not essential either: Lewis v. US necessary to solve some types of crime. McCray v. Ill – police knowledge of informants who give probable cause for search warrants not necessary. Protect informants (and unscrupulous police)
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The Scope of the Fourth Amendment

Black: something endearing about having philosophy of constitution and be willing to apply it. Black loathes 4th Amendment. This is what the Constitution is -- not my fault. 

Berger and Katz as civil liberties opinions, one reading. Bringing electronic surveillance under the Constitution. Judicial supervision (not elimination) of wiretapping. SC has lagged decades behind technology in acknowledging how legislation impacts on civil liberties. 

Stop and Frisk (conservative 4th case)p. 405

Terry v. Ohio (doesn’t look like a Warren court case): giving the cops the green light by an 8-1 vote, originally by a 9-0 vote. Writing other opinion becomes quite difficult. Writing opinion that what the cop did was wrong is hard opinion. Can’t prove that they did it, can’t get them for attempt. Court’s initial response: this is conviction going to be affirmed. Warren assigned case to himself and intended to write a Miranda-like opinion. One opinion that will solve every single problem associated, solve it once and for all in the very first case. 9-0 court collapsed. No one would join this opinion. Back to the drawing board functionally without ideas. 

Final opinion a Brennan effort. Terry goes from broadest of all cases to narrowest of all cases in one simple Brennan opinion. Case is limited to the narrow question before us. Not always unreasonable. To search or seize somebody there must be a narrowly drawn authority… regardless of whether he has probable cause to arrest. If cop has right to talk, cop has unease about discussion, cop might want to make ease about discussion. Can’t be tied into probable cause for arrest. Case marks first time that we split probable cause away from search and seizure. Douglas cuts loose in dissent. 

Next Terry case came up early in Burger court. Ready to say that Terry answered every single question. Whatever the Justices individually think, they really didn’t feel collectively that they could say no to this situation. Not meant to give right to frisk for “reasonable suspicion.”

Decided Spring of 1968. Everything is up for grabs. King and RFK assassinated. RFK’s assassination (June) took life out of the Democratic Party. This is not the time to come out against the police. Liberals had nothing to say that was relevant. Don’t know if Terry would have been decided the same way in 1966. 

Politics of Law & Order

Congress debating … & Safe Streets Act of 1968. Not really wrong for the people to do something who don’t want to be killed; don’t want to be robbed. Draconian legislation. Extraordinary explosion of age cohort of people who commit crimes (17-24 year-old-males). Title II.  P 409

Easy to map for conservatives: SC creates climate for crime (Mapp, Escabedo, Miranda Crime was increasing in direct proportion to these decisions.We’ve got to do something. 

Richard Nixon runs on a campaign of law and order. Warren court is a huge loser in the 1968 election. 

Chapter 16 Policing the Criminal Justice System

Mapp v. Ohio; Gideon incorporates 6th amendment into the 14th amendment, making it applicable against the states. Raises question:  is the bill of Rights applicable against the states? If so, why. Mapp opened the incorporation flood gates

Incorporating the Bill of Rights

Court didn’t adopt the Frankfurter or Black position: both extremes were intellectually coherent. 

Malloy v. Hogan, Murphy v. Waterfront Major impact of holding 5th amendment against states: prosecutors no longer authorized to make argument on defendant’s unwillingness to take the stand. 6th amendment right to cross, speedy trial, etc. is protected. In some circumstances, a handful of Southern states had been unwilling to protect.

Murphy explains Malloy. p. 414.

Duncan v. Louisiana –White finally tries to explain why some provisions are incorporated and some are not. Whether states protected a like right, either through their constitution, their statutes, or through common law. Most provisions of the Bill of Rights are mirrored in state constitutions… Every provision of the Bill of Rights is going to meet Justice White’s test. But there were portions the CT didn’t like. See 415. reason they didn’t adopt Black’s more coherent approach
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Fair Trial/ Free Press Cases:

In mid-1960s, court hit the problem of pre-trial publicity. To what extent could publicity make it harder for Δ to receive a fair trial? Jury already knows that he’s guilty. Impossible for Oswald to receive a fair trial. What does this mean? What do we do with him? Made Warren absolutely livid about pre-trial publicity. Thought TV and justice incompatible.

2 Fair trial/free press cases court 

Billy Sol Estes v. Texas: Is TV incompatible w/ the notion of a fair trial? Warren believed it was. Warren won Clark over, but not Brennan. Conviction reversed b/c of the cameras. No rule like Warren wanted though: trying to turn social science into con law. p. 417

Sheppard v. Maxwell – The Fugitive. Trial judge turned trial over to the media, saying the First gave press the right to be in the courtroom and doing what they wanted. Couldn’t have atty/client conversation w/o someone hearing. A circus. 

All but Black voted to reverse this conviction. Clark wrote it was a “Roman Holiday.”

Everyone knew about this case. 

One facet: 35 blows to the head, she’s pregnant. He didn’t get the death penalty for this b/c middle class people aren’t executed in America. Another facet: he’s alibi is really lame. One-armed man. Anyway, he gets out. DNA shows later it wasn’t him. 

Sheppard able to get out on Habeas b/c at the time the court had changed the rules. Ct decided he had been denied a fair trial.  

Answer not reached during Warren’s term, but solution was to sequester juries, gag parties, and judges, etc. 

Three different things for rest of the class: 1) Habeas 2)Retroactivty 3) Harmless error

Three facets of supervising criminal justice system

Habeas Corpus  p.421– means to contest jurisdiction. Challenge legality of the pretrial detention. Why are you holding that person? Eventually, this gets extended to the idea that the statute is uncon. 

Where it’s different in the US is an early 20th century move that a person can be released from custody if there is a constitutional defect at trial. If a defect, then the person has right to habeas. Brown v. Allen – time bomb. Waiting for more rights 
What defects? 1) sham trial 2) forced confessions also violated due process. That’s not a lot. No one gets writ of habeas corpus. 

This changes under Warren Court. 

Fay v. Noia – long history about habeas by Brennan. “The Great Writ” – historic function was the vindication of due process ( If there is a con error in trial, then federal habeas becomes available after state remedies exhausted.  
PLUS, Warren Court sees lots more con violations, so this is a huge case. Habeas a remedy for new rights. Perceived this as a way to police state judges and the police

Townsend v. Sain – companion case. Federal court MUST hold hearing if there are disputed facts related to the con claim UNLESS State court has held full hearing (of course, never do)

Function became to retry the trial. Federal habeas put the trial on trial. Did the trial judge commit error?

Why? B/c SCT can only hear so many. Using federal trial judges to police the states. Make sure states complying w/ the new criminal procedures. Like Brown II in a sense. Has no one else to police criminal procedure  revolution. Lots of hostility in the states to the Court, knew there’d be lots of violation. State judges HATED habeas. Single federal judge can overturn conviction that’s been affirmed by state supreme court. Saying judges are fools or knaves. No area of a law does Warren Court clash more w/ idea of federalism.

Enormous potential for reversing convictions, but it doesn’t happen. Hard to draft habeas writ w/o help. Johnson v. Avery – prison couldn’t prevent prisoners from helping each other w/ habeas pets. Less liberal courts cut back on this. Functionally, only available for capital defendants now.

Function of Noia not to retry old cases, but to retry new cases w/ new rules. Reaction in states were a flurry of state’s rights amendments. Attacked by a flurry of groups. p. 425

Retroactivity: Reason why people didn’t go free: 

SCT held through a variety of cases that crim procedure rules weren’t retroactive. 

If you find the law, rather than make it, that’s what the law ALWAYS has been. Others just didn’t find it. Making it ---wasn’t there yesterday. Retroactivity turns on distinction btw making and finding. The SCT had no practice in dealing w/ this before the Warren Court. With Gideon, thousands of prisoners go free? Let them go if no warrant, counsel, Miranda warning? Retroactivity: trying to come to grips with practical consequences of uncon stuff. 

Stovall v. Denno – Brennan writes the test: 1) purpose 2) reliance on old rule 3) consequences for the admin of justice.

2) is BS. Don’t care if cops were relying on this. Gideon and Mapp have different purposes. Mapp – cops must comply w/ 4th even if dealing with guilty people. Gideon to protect the innocent. IF the rule is designed to protect the innocent, retroactive: Gideon and Griswold. All the rest are police control cases. Not designed to protect the innocent. List on 425 about what applied when. 

3) consequences – can’t let 300 murderers loose. Just won’t do it. Isn’t an unleashing of the jailhouse. 

Are some ugly facets of this:

1) Stovall – granted cert to announce retroactivity. Really are just making law here. 

2) Miranda – gets cert b/c lawyer was John Frank. He’s a friend of several justices, so his client gets a break. Everyone else who the court denies cert to, Miranda rule not retroactive. This doesn’t represent justice – justice means treating like cases alike. Only distinction Powe could make: direct review different from habeas. Direct stuff not final. New rule could apply to non-final cases. That would treat like cases alike. Also not let the jails open with the habeas cases. 

a. Johnson v. New Jersey – one of the four Miranda cases, but he gets cert to lose. Not getting benefit of Miranda b/c not represented by friendly counsel

b. This was a screw-up case. Miranda’s rule applies only to trials started after Miranda. Anyone who has confessed, but trial hasn’t started, get benefit. What they MEANT to say, Miranda’s rule applies to all confessions after this case. Murderers really did go free then

Fusion of two groups:

Warren, Fortas, Brennan + the conservatives come together, for different reasons. Liberals do this to relieve pressure on CT, conservatives do it b/c they hate the law. Strange. If conservatives hadn’t done this, liberals would have had to be much more careful. 

Constitution not a technicality – some of Warren Ct’s cases make it look like it is.  Ex:
Harmless Error – used to be no concept of this until 1965

A plenty guilty rule – this D was plenty guilty, even excluding con violation, jury would have found him plenty guilty. No harm no foul for violating the con? 

But, really want to require a new trial for something that doesn’t matter? Maybe we should. Ct didn’t take this route, b/c the Ct not about freeing the criminals. Ct. trying to control police behavior and judge behaviors. Trying to get a better, fairer system for dealing w/ criminals. These cases fit w/in that mold.  

Griffin v. Cal. – prosecutor can’t comment on D’s refusal to take stand. Chapman v. Cal, harmless error tested by fed standard, must prove beyond reasonable doubt error was harmless

November 27, 2001

Capitol Punishment Rareness of cap punishment: on the wane for a while even while court remained silent.

Two events: Goldberg’s dissent from a denial of cert in two capital rape cases that highlighted potential legal issues, and LDF lawyers needing something to do after Civil Rights Act. LDF lawyers read the dissent w/ interest.

Marshall had replaced Clark by 1967 – pragmatic liberal. 

A black problem and a Southern phenomenon, but LDF decided to defend any capital defendant. Litigation changed: 1) for appeals or habeas, poor got good lawyers, especially Anthony Amsterdam, 2) LDF had decades of credibility w/ the courts 3)after 1967, stay of execution became order of the day.

US v. Jackson, Witherspoon v. Il, led many to believe death penalty on its last legs.  

Jackson – unconstitutionally made D chose btw avoiding death and waiving trial by jury. Encourages guilty pleas and waivers. Kidnapper could be convicted, just not executed. Life in prison a sub for death

Witherspoon – death-qualified jury uncon b/c excluded those who opposed but not completely so, the death penalty. Making it harder for state’s to get juries who would enforce the death penalty. Looked like the end of the death penalty.

LDF’s position, which CT tracked, was that evil wasn’t that jury more likely to convict, which would have set Witherspoon free, but that more likely to impose death. 

Boykin – death for armed robbery. Had pleaded guilty. Could have been vehicle for showing cap punishment cruel and unusual, but instead focused on guilty plea. Nature of plea waived rights, judge had duty to make sure D understood what he was doing. 

Maxwell v. Bishop – LDF developed it from scratch. Had study showing racial discrimination in rape sentencing. Ct granted cert on two other arguments 

1) cap sentencing requires a bifurcated trial 2) cap sentencing only con if leg sets standards for a jury to follow. Too much like the bloody codes otherwise. 

November 28, 2001

Juvenile Justice

Gault –. Fortas’s case: he wanted to overhaul the system. Fortas had come to conclusion that juvy hall’s weren’t working well. Rehab not working. Gault is really screwed in this case. More time b/c he was 15. Only two months if he’d been 18. Fortas questions the theoretical basis of juvy justice: parens patriae con basis is debatable, he says. But perhaps society has a right to take over parenting when parents fail. 

Status of being a boy doesn’t justify a kangaroo court. Any time “kangaroo” used, know the outcome ( State is going to lose! (drew on Kent v. US, reforming fed system)

Kids got neither procedural protections, nor solicitous care afterwards.

Now, juvy justice will look more like adult system. Formalized, constitutionalized system. Stewart worried about treating kids like adults. Don’t want to sentence kids to death. More prescient than usual! 

Fortas didn’t want to treat them as adults, just as citizens deserving protections and help.

Mentally Impaired Defendants 

Powell v. Texas – a good drunk. Passes out in public. Gets arrested. Classic revolving door. Cruel and unusual to be punished for being an alcoholic. Jumped from county court to the SCT. County court was the highest court for Powel in TX. 

Can’t criminalize this b/c of Robinson v. California – not a crime to be addicted to drugs. Status crime. In Fortas’s mind, Powell can’t help being a drunk. Turn this over to the experts. Durham v. US– turn over insanity stuff to the experts. Let evidence of mental illness go to the jury. Opened up defense to modern psychology. (Fortas was advocate here).  

Durham + Robison = if you’re an alcoholic, you’re excused. Public drunkenness not a crime if Drunk is an alcoholic. What do you do about it? You treat them. What’s astounding: paternalism dumped on an adult. Doesn’t like paternalism for adults (see Gault) but fine for drunks. 

Stunning too: modern medicine can treat it. On thin evidence, Fortas attempted to constitutionalize a social problem. Don’t really know how to fix alcoholism. Fortas says we have some knowledge, just don’t know everything. Must use it. Other arg: must know limits of the knowledge. Don’t make it Constitution depend on latest research. 

Conclusion: what the difference btw Fortas and Marshall: ideological liberal v. the practical liberal. Got to get the drunk off the street. Sober them up for a bit. punished for being drunk in public, not for being a drunk. What would we do about drunk driving? 

Powell shows a split among the liberals. Marshall, Warren and Black join Harlan in dissent. White switches vote too: agrees w/ 8th arg, but thinks too little medical evidence.  Fortas quite filled w/ hubris. 

This is a very confident court w/ a reformist agenda. Remaking criminal procedure in the US. Changing rules for police and changing rules for judges to make sure these rules followed. Congress not dealing w/ the aspects of poverty affecting criminal justice.  Unlike Brown, court believed no one could do it better. Most decisions here not that controversial, directed towards the future. These cases more like religion and obscenity cases in terms of controversy p. 444

Chapter 17 – Wealth and Poverty 

Holmes case: Buck v. Bell – forced sterilization system. Pithy: three generations of imbeciles are enough. Made DP and EP claims. EP described by Holmes as the last refuge of con argument – some ways true!! Hail Mary Pass. Last argument is always the losing argument. Legislatures have to legislate and have to make classifications. Some classes are different: race. Non-race EP tended to lose at least until Baker v. Carr.
Fleming v. Nestor – protection of economic claims not protected. 

In the 1960s, 1) creation of modern law of EP 2) effort to constitutionalize the welfare state. Warren Ct. leaning towards making welfare a con right. Key player in this is Douglas: coined phrase “invidious discrimination” in Skinner v. OK

Douglas trying to distinguish bad discrimination from okay. Becomes just a conclusion for uncon discrim.

Poverty – very few affluent Ds in criminal justice system. Criminal law cases gave court most systematic view 

Also very tied to race. Race and crim cases gave court some practice on poverty stuff. 

Even Griswold, the poor were the ones who had trouble getting contraceptives. The one’s w/o private doctors. Could classify this as a poverty case. Giving poor women same access as middle-class women. Wouldn’t have to go to the emanations. 

Board of Education v. Allen – allows federal $ to flow to schools. Allow less affluent to go to private schools. 

Problem: we live in a capitalistic society. Lots of laws have differential im pact on rich and poor. 

1966 – ct gets rolling. After LBJ gets Great Society. Also have a liberal Congress passing social programs. Ct had a clear lag behind other branches in its dealings with the poor. 

Two LA cases: Levy v. LA, Glona v. American Ins. Co, 1968
Douglas – irrational to distinguish btw kids born into marriage from those born outside. Douglas cites King Lear and attaches this to EP

Harlan and Black dissent: Harlan says lines on wrongful death are always drawn. They are lines. Can’t sue if best friend dies. 

More closely aligned w/ the true poverty cases. 

True Poverty Cases 

Harper v. VA Board of Education – line drawn on basis of wealth (like race) traditionally disfavored (very new tradition). Treat race and wealth the same. Wow! Douglas is imagining laws that discrim on the basis of wealth. None do. Might have tuition, but not saying can’t come if your parents are poor. Have user fees: are these uncon??? 

Ct doesn’t know what’s at stake here. Lot of laws could be uncon if this is taken seriously. Should just treat Harper as a voting rights case. 

Black says this sounds like Lochner using EP instead of DP. Portends that con rights might be calibrated to needs of the poor.

King v. Smith – ducks con issue. Midnight raid by welfare workers to see if a man was there. There were Man in the House regulations for AFDC. Douglas wants to hold these uncon: just b/c they’re having sex, doesn’t mean he has money. Also, it penalizes kids for sins of the mother. Douglas doesn’t get a majority. Warren decides this case as a preemption case. State laws are void b/c conflict w/ fed. 

1969 – McInnis v. Olgilvie -- school funding case out of Illinois. Litigation was shambles. Dismissed. Ct affirmed. System as challenged didn’t violate EP clause 

Rodriquez decided same way later– Stewart Douglas White Brennan still there. All dissented here. 
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Sniadach v. Family Finance – reallocate the balance btw debtor and creditor. Laws of many states were so slanted towards creditor w/o the debtor having a hearing at all. His wages were halved to pay of the debt w/o any procedure. 
Douglas’s opinion – puts person’s back to the wall. Due process is about notice and a hearing. No hearing. 

Black dissents (again) arguing that this is just based on natural law. Not really, though. Just arguing for process. Black doesn’t think process means right to a fair hearing. Example of senility. 

Shapiro v. Thompson – major! Residential requirements for welfare. Two reasons for year requirement 1) makes it easy to see who’s a resident 2) state has a right not to be a welfare magnet. States won’t be able to be generous if no barriers. If you come, be able to get along for a year. This statute clearly authorized by federal statute. 

Ct hears Shapiro twice. 6-3 w/ Warren taking majority. Finds this authorized by Congress, and if burden on con right to travel, not that big, reasonable, and unproven.

Douglas, Marshall, Fortas dissent. Douglas argues right to travel is a privilege and immunity of federal citizenships that can’t be abridged by the states. What about DC – nothing to prohibit Congress from infringing. Doesn’t get into this. Douglas loves right to travel.

Fortas has uncharacteristic dissent, indicative of his confidence. Blunt mean attack on the majority of Warren. Weird to see one of the liberals going after the chief j. Fortas feeling strongly.  Douglas’s dissent moves Stewart, Fortas’ Brennan. 

Put off until the next year: 6-3 (Harlan Warren Black in dissent)

Douglas gives it to Brennan, not Fortas to write. Complex case, let the man who can write opinions do it. 

Brennan synthesizes everything in EP that we’ve seen in this course. Baker v. Carr saying they’re clear to Shapiro actually clarifying what they are. Imports the compelling state interest test explicitly into EP analysis (as w/ speech and free exercise cases, no state can ever meet the burden!)

Opinion is weird. Brennan says right to travel con protected and we don’t have to tell you where. Wrong. Has to come from a clause Congress can’t touch. Has to be DP. Mistaken start. So what happens when state infringes on a right? Is state justified? Is it compelling? State loses. Normal means. Brennan doesn’t do this, though. Says two classes of people: those who have exercised right and those who haven’t. This invokes EP clause. Therefore, now must show a compelling interest in distinguishing people on the basis of exercising the right to travel. 

EP analysis completely unnecessary here. Standard con analysis would have been perfectly adequate here. Does make sense, however, if main con right here is equality. Might be able to suggest that con does protect right to vote. 

Other part of opinion is new: focuses on the poor. Welfare affects ability of families to subsist. Fundamental to existence. (voting was fundamental too )
When state passes statutes that infringe on fundamental rights, do so w/ care.


Most fundamental right: freedom of religion. Then, vote or eat? Eat. Brennan moving rights for poor into con. Other rights aren’t as imp if hungry. Case has unlimited possibilities. Was read as more than constitutionalizing forms of welfare. Can really start to interfere w/ state laws. Get involved w/ allocative business. 

Michelman argues 14th incorporated John Rawls. 

Doesn’t hold for a couple reasons: Ct going to be gone soon. Further, Vietnam squeezing economy. p. 455

Brennan’s idea: always cash somewhere. Magic. Govt. money grew on trees. Budget is just admin convenience. Appropriate more! Warren dissents because he knows better. 10,000 people entered CA each week. Where’s the cash? Not there. This opinion is a stretch. But Renquist expressly reaffirmed this (AND Miranda). 

Big Business – loses at the court. 1) Democrats always vote against big business 

Goldblatt – rezoning of property not a taking.

Ferguson v. Skrupa – ignored self-serving legislature and upheld restrictions on debt consolidation by non-lawyers. Not going to use the DP clause to nullify economically unwise laws. 

Simmons – allowed states to rewrite their contracts, not following Contracts Clause

Lack of protection of property rights and protection of labor over business clear in Amalgamated Food Employees v Logan Valley – couldn’t stop labor from protesting on the property. First trumped, if invited to be there. Distinguish btw home and a business. 

Von’s Grocery – an astonishing case. About a merger among grocery stores. Black’s opinion: big stores growing, mom-pop shrinking. This is enough!! Res ipsa loquitor. Something’s wrong (No discussion of the changes in America: freeways, suburbs. 

Mom-pop not particularly efficient or necessary but Black argues anti-trust mandates small mom-pop.  No analysis 

Stewart’s dissent: gov’t always wins is the only theme in these case. A court committed to an idea of America that was gone. 

Ct’s decisions impose higher prices on consumers. 

Spring 1968 – not a good period. RFK entered race when clear LBJ could be beaten. LBJ – I’ll not run again. Then MLK killed. Then riots. Then RFK campaign takes off: beautiful moments calling for calm. Wins CA primary. Then he’s killed. Then, everyone knew Nixon was the next president. 1968 is the suicide of the dem party. 

Warren hated Nixon, wasn’t going to let Nixon appoint successor. Warren decided time to retire. Met w/ LBJ and said too old (77) time to get out. Knew he couldn’t outlive Nixon. Fortas was Warren’s pick to succeed. 

Warren drafted two letters: age was the reason, two stay until you want me to. 

LBJ – I’ll accept resignation when confirm successor. 
looks like effort to blackmail senate into confirming nominee 

Went to work on the politics. Needed to get Republicans, and the Southerners. 

Why it doesn’t happen:

1) LBJ didn’t understand how much power he lost as a lame duck. Will know his successor in a few months. Just no clout anymore.  

2) Dirkson had enjoyed glory years, power as Republican leader slipping. Younger Republicans thought of him as too old. More conservative young people 

3) Southerners HATED Fortas w/ a passion. Russell couldn’t get segregationist through, so wouldn’t help.

4) Northerners didn’t rally around him. They were too busy licking their wounds. 

Should Fortas appear before the Senate? No. Think about if Scalia went forward, doesn’t have to justify it. Fortas thought he could walk the judicial Fifth Amendment line. But why are you there? He thought he would dazzle them. Thought he’d run rings around them. Questions: what are you doing with LBJ? Not much

Do you go to meetings – LIED. Looked like Clinton. Everything he said about the relationship was a LIE. Said he made a full disclosure – Oops 

Fortas doesn’t come off as smart or likable. 
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Fortas – next line of questioning regarded con philosophy. Wasn’t going to get him to admit he was an activist. 

Hostile questioning, tired – he got worn out by the time Thurmond got to him. Took judicial 5th 59 times. 

Finally when ST says, isn’t the ct the reason for the crime spree? No. ST goes nuts on Mallory – decided 9-0 before Fortas on the court.

Everyone stunned by this. ST looks like he’s nuts. Shows that he’s nuts and really angry who hates Fortas and the Warren Ct. I hate you is what he’s saying. No mood for distinctions like, I wasn’t even on the court (
Thornberry – four members of the judiciary committee appeared. No way they were going to allow Fortas, hence, no vacancy. 

Last witness: Charles Keating’s partner Clancy came in w/ a film festival of stills that Fortas said weren’t obscene. Paint the Ct as pornographers. Played into theme that CT responsible for moral decay of the country. Get rid of these people. Very effective witness. 

Fortas letters: everything good the Ct has done has been criticized. 

However, still thought might get appointed. Thought Nixon would bring Republicans b/c Nixon liked Fortas. But Nixon’s theme was Law and Order and no way he’d support Fortas. Wasn’t going to help. Also, Nixon would want to appoint own justice. Made it clear to Republicans that he wanted the nomination to fail. 

Summer of 1968 – continued the bad news. Soviets invade Prague. Democratic National Convention in Chicago a disaster. Riots, ugly. Election over. 

More Fortas bad stuff: 

- more speeches he wrote (not full disclosure) 

-Paid 15,000 to teach a class at American University. Salary raised by Arnold and Porter. Income supplement to a SCT justice w/ no justification. 
Corruption: Warren times resignation, LBJ gives it Fortas, and a bone to crony Thornberry. 
Vote not even close. Lots of absences. ST says he should resign. 

Nixon takes steps to create a second vacancy. Orders an audit of Douglas b/c of his relationship w/ the Parvin Foundation. Parvin foundation allow foreign kids to study democracy here and go home an emulate. Douglas loved this. Got 12,000/yr to do this. For travel. Tax record clear. Nothing there


Same time, Lambert w/ Life heard stories about Fortas and Wolfson who’s going to jail for criminal securities fraud. Liberally throwing name of Fortas around. Why is a swindler throwing name of Justice around? Paul Porter met w/ Lambert – failed miserably. Lambert knew something up. 

Wolfson came Arnold, Fortas and Porter after LBJ in power b/c he was in trouble. Suggested Fortas consult for Foundation. After Fortas on ct three weeks, contacted Wolfson to agree. Unspecified consulting for 20,000/year for like and then to wife for life. Clerk hears about. Told to mind own business. Fortas mailed check back in same year. No duty to report. Broke no laws. Just awful judgment. 

Lambert initially thought tax evasion. Nixon’s Justice Department helps out. Nothing found. Story had nothing. Just a smear.  

Fortas does another idiotic act and acts as own lawyer. Clintonesque response. No one likes it. Isn’t getting any good advice b/c he didn’t ask. Douglas in South America. 

Copy of the contract turns up to IRS. Gives it to AG Mitchell. Mitchell can’t believe it. So stupid. Tells Nixon, meets w/ Warren. Warren hands it out to the court. Then Mitchell leaks meeting to the press. Meeting btw the AG and Chief J about Fortas implies criminality.

Death vigil starts outside his house. Inferences were the worst. Justice Department hid the exonerating evidence from the press. 
Fortas resigns. Nixon has two appointments now, the Dems finally realize this. 

Even after this, ranked as a near-great justice. Liberalism trumps ethics. Brief ethically marred career. 

Burger set to replace Warren. Attacked Warren all the time. 

December 5, 2001:

Book ends with Warren’s retirement b/c needed to end somewhere and if not with his retirement, not clear where it would end.  

He did not agree with conventional wisdom, but not sure what he did think.  Conventional wisdom was that this was revolutionary court.  He agrees based on outward view.  Only other comparable period was 1937 – 1942.  New Deal Court was revolutionary, but did not reach across the board the way W.Ct. did.  

So, there is a play for revolutionary.  Amount of overruling is extraordinary.  

See how many old doctrines hit the trashcan.  Powe is not as convinced the Court was revolutionary.  He wonders whether Courts can ever be revolutionary.  

Owen Fiss ( he beats up on him all the time.  His wonderful tribute to Brennan is glowing.  His paragraph about U.S. in 1950 with all the horrors and people trying to escape.  He then took it out of book.  Did not belive U.S. in 1950 was the Stalinist ghetto Fiss claimed it was.  Fiss also said we had huge problems, a great court, and wonderful outcomes.  He says W.Ct. is to thank for it all.  Powe disagrees.  They could not do it all and they did not.  Hard for him to say “Court decides, society changes.”  He knows that is not the case.

There seemed to be no dissent among law profs that warren court was footnote 4 court.  This case is made eloquently by Ely in “Democracy and Distrust.”  Means court protects freedom of speech, right to vote b/c opens up political process, and protects discrete and insular minorities that cannot round up a coalition of support.  Warren Court protecting the theys.

Powe never believed this.  Reason was commie cases in U.S.  From 1958 – 1962, they lost all their cases in this McCarthy witch hunt.  Dennis – mistake, to Yates, to Brandenburg as success.  Seems like a perfect trajectory unless you remember all the cases they lost.  

Maybe story of FN 4 is just not a perfect story, but still true.

Also, has never struck him as likely that Courts will be the ones standing up against democratic forces.  FN 4 only cited twice during Warren Court.  Clearly it was not pushing the court.

Actually, his research shows the Warren Court was about the South.  It was created to bash the South.  South represented single most unique part of American legal structure ( was apartheid.  Was case of “let’s bring South into 20th century.”  

The Catholic cases (morality cases) implicate Catholic church on pre-vatican II basis.  None are from New Mexico (w/ highest % of Catholics).  Other than that, they track where there is substantial majority of catholics.  Obscenity cases are in offices in areas where Catholic church has influence.  

Apportionment cases say the rural people lose.  Power goes 50 – 50 to cities and suburbs. Farmers are something to be discussed.  Instead of protecting discrete and insular minorities, Court is trying to eradicate them.  Get rid of unreformed Catholic church and its power, rural America, and the South.  It attacks those who are different from themselves.  

He would not change any of that.  He hit the money with his geographical analysis.  Creating Constitutional law based on national values ( was their goal.

Exception begins with Mapp ( Escobeda, Miranda.  Not southern cases or outlier cases.  These are about reform and do not fit nicely in thesis.  Court was doing criminal procedure on its own.

*There is change in thinking of democratic party that occurs in 1960s.  B/f it viewed courts with suspicion (with good reason).  Fear is too conservative.  That changes.  Clear facit of democratic party liberalism is belief that great society needs great supreme court.  Liberals now (still) think the way to do great things is through great courts.  

WHY?  (1) Democrats cannot achieve what they want through the political process.  Warren Court is purest strand of Kennedy and Johnson liberalism.  Warren Court is the Great Society (with Kennedy’s ability to explain and Johnson’s idea and no Vietnam).  Never looks like they have to be compromising on rights.  They do not have to deal with financing etc…  It is voting like liberals.  Warren court was doing what liberals would do if they had the courage of their conviction.

This is not FN 4.  It is imposing national values.  Matches national politics.  

Powe has been astounded by the acceptance of his position.  Timing played a role too ( liberals have changed their views on the court.  Tushnet wrote about taking the Cons’t away from the courts.  Terrible, and from a liberal!  

They were truly great men.  They were very important and played very important role in America.  They fought for what they believed, fiercely.  They defeated Germany and Japan etc… and then layed foundation for Cold War.  Leaders of “Greatest Generation” were truly outstanding.

