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Introduction

· Hoffman’s Professional Deportment (1836)

· idealized instead of realistic

· importance of personal morality (honesty, integrity), eschews financial motives

· Canons of Professional Ethics (1908) ABA

· core values: loyalty, confidentiality, candor to court

· aspirational, no real sanctions. “gentlemen’s rules”, guild approach

· not address conflicts of interest

· ABA Model Code (1970)

· disciplinary rules enforced by state bars

· adopted by states, quick dissatisfaction

· ABA Model Rules (1983)

· “restatement”-like approach

· slow adoption, many changes

· Ethics 2000 (2002) 

· not yet adopted 

· other sources: tort law, administrative law, con law (6th amend)

1: The Lawyer-Client Relationship

· Forming the Relationship and Competence

· payment is strong evidence of professional relationship

· elements of client-lawyer relationship

· competence – discipline only for egregious error or pattern of neglect

· supervisory responsibilities 

· partners must have assurance that lawyers in firm are controlled by model rules

· partners can be disciplined even if he was unaware of misconduct

· delegation is no defense against lack of supervision

· Restate §14: client manifests intent and 1. lawyer consents, or 2. lawyer fails to disagree when it is reasonable for client to rely

· scope can be reasonably limited by attorney Rule 1.2

· DR 6-101(A)(1) lawyer should not handle matters he is incompetent to handle

· Rule 1.1 lawyer should have competency to represent. proficiency required is that of GP

· some states also require efficiency as aspect of competency

· Confidentiality

· bigger than AC privilege (rule of evidence, protects fro court compulsion only)

· prohibits disclosure (1.6) or use to disadvantage of client (1.8)

· exceptions to 1.6: client consent, necessary for rep, harm to 3rd party, advice on rule compliance, lawsuit b/t lawyer and client, court order

· reasoning: client trust and forthcoming, normative judgment of client’s control over information, atty can evaluate claim

· varies by state

· agreement to form A-C relationship may be implied, cannot release info obtained w/ understanding of confidentality Perez v. Kirk & Carrigan lawyers said they represented P, but later arranged for another lawyer

· benefits to legal profession: value of secrecy, lawyer investigation, discovery business, lawyer have more control of case, increased demand for lawyers in anticipation of litigation, relieves lawyer of moral responsibility

	
	ethically protected
	A-C privilege

	source
	rules, agency, f/d
	evidence rules, case law

	covered 
	ALL info related to representation
	confidential info in seeking legal advice

	not covered
	client permission, lawyer needs, future crimes
	client waivers

	prohibited
	disclosure
	court compulsion

	consequence
	bar discipline, malpractice, f/d
	privilege waived, no consequence for use


· Confidentiality continued - entity clients

· control group test, subject matter test, functional test

· A-C privilege extends to all corporate employees Upjohn v. US communications made by employees to counsel at direction of superiors to secure legal advice subject-matter test
· Upjohn only applies in F law. S law applied in S cases

· Samaritan Foundation v. Goodfarb communications initiated by employee seeking legal advice on behalf of corp are privileged, and

· factual communication initiated by someone else is within privilege if

· concerns employee’s conduct within scope of employment

· intended to assist lawyer in assessing or responding to legal consequences of that employee’s conduct for corp

· Samaritan overruled. privileged if 1. concerns employee’s own conduct, 2. to assist lawyer responding, and 3. excludes witness employees functional test
· Restate. communication b/t agent and lawyer concerning legal matter of interest to organization

· rule 1.4 communication – reasonably communicate with client regarding means, status, and explanation

· rule 1.0 informed consent – must explain material risks and alternatives

· rule 2.1 atty is an advisor and consider other factors (political, economic, social)

· allocation of authority

· Exceptions Restate §68-73

· self-defense – charges from client or 3rd party, can assert before trial or action is filed

· collection of fees – extent necessary

· waiver

· implicit – client puts confidential communication at issue in litigation

· explicit – revelation of all or part of a confidential communication

· some courts recognize “limited waiver” if revelation made to gov’t agency to comply w/ regs

· no waiver if revealed to atty’s agents to render legal advice (experts)

· crime-fraud – client consults lawyer to further crime or fraud

· only if communication itself was in furtherance of crime or fraud

· reasonable basis

· identity and fees, except

· strong probability that disclosure would implicate client in activity for which legal advice is saught

· last link – provide last link in existing chain of evidence

· confidential communication – atty would disclose confidential communications

· public policy – rare

· need, relevance, materiality, no less intrusive source

· no professional relationship

· Lawyer's role as agent and fiduciary; lawyer and client autonomy and decision-making; clients with diminished capacity. Restate §20-24

· agency and fiduciary rules

· actual authority (no problem), apparent authority (challenger has burden of proof)

· high level of fiduciary duties (dependence on skill, unfair advantage, dependence on continued representation)

· client bound by lawyer’s tactics/misconduct Taylor v. IL willfully failed to reveal identity of prospective witness Cotto v. US failure to prosecute

· client or court may pursue disciplinary proceedings

· vicarious admissions – can be used, but not binding on client

· failure to raise C issues binding on client unless prove “actual innocence” or ineffective assistance of counsel

· loyalty & diligence

· inform & advise – inform of obvious other potential claims Nichols v. Keller 3rd party claim in addition to worker’s comp

· must inform of settlement and plea bargain offers

· lawyer’s autonomy – no duty to raise every nonfrivolous issue requested by D Jones v. Barnes
· atty can threaten w/d as leverage

· client autonomy – atty liable for failure to follow reasonable client instructions lfe v. Gordon insure only one previous mortgage

· client decisions: guilty plea, testify, present during trial, waive jury trial

· w/ autonomy comes responsibility

· civil client decisions: settle, stipulate to fact or law

· diminished capacity – protect person’s rights, advocate any decision made by client, inform court of possible need for guardian ad litem

· client’s express wishes (advocacy model)

· what lawyer believes is client’s best interest (best interest)

· what lawyer thinks client would do if competent (substituted judgment)

· Rule 1.14. normal relation if possible, take reasonably necessary protective actions, seeking guardian if necessary, authorized to reveal information if taking protective action

· Restate 24 lawyer’s view of client’s objects as defined by client

· Rule 1.2 (authority), 1.4 (consultation about decisions)

· clients decide objectives, attorneys decide means (explain matters to extent necessary for client to make an informed decision)

· Terminating and protecting the relationship; no contact rule 

· termination by client – any reason or no reason, but not for prohibited reason (eg. discrimination)

· indigent criminal defendant – ask for new lawyer, or represent themselves

· close to or during trial – right abridged to protect interests of other party

· may be liable for fees earned up to termination

· client entitled to his file, except for documents intended for internal review and use

· termination by lawyer withdrawal Rule 1.16, DR 2-110

· unjustified abandonment forfeits all fees

· w/d for “professional” reasons does not forfeit fees

· may threaten w/d, even if there will be adverse effect on client

· may w/d for unreasonable financial burden 1.16(b)(5)

· mandated if: fired by client, unable to represent, violate rules or law

· termination by drift – long after completion of representation

· effects: continued duty of confidentiality and A-C privilege, some duty of loyalty 

· no-contact rule (Rule 4.2) – while lawyer is “representing a client”, lawyer must know person is represented, communicating re other lawyer’s representation, consent & authorized by law, covers 3rd party communications

· countervailing values: access to information, compliance w/ rules (R. 11), law enforcement

· prevent overreaching, trashing other lawyers, uncounseled concessions or waivers of privilege

· civil matters who can be interviewed?
· employees who 1. acts binding on corp, 2. imparted to corp, 3. acted w/ advice of counsel cannot be interviewed w/o permission Niesig v. Team I P fell from scaffolding at construction site

· Restate – direct counsel, power to settle, statements binding 

· not prohibit communication w/ public officers, board, committee, body

· criminal matters – prosecutors cannot protect witnesses or victim

· testers – allowed to investigate potential unfair business practice by use of undercover agents

· Improper acquisition of confidential information Restate §99, 100

· cannot misuse discovery rules to obtain confidential info

· cannot turn opposing party’s experts

· cannot gain confidential info from expert previously interviewed by opposing side

· misdirected fax: “never waived”, “strict accountability”, balancing test

· reasonableness of precautions, time before recognition of error, scope of production, extent of disclosure, fairness and justice

· Main – never waives

· spy – tests for showing prejudice: burden on prosecution, D prove prejudice, no showing of prejudice required

· conviction overturned State v. Quattlebaum video camera of D’s conversation w/ lawyer 

· no “interference w/ A/C privilege” claim of action

2: The Business of Lawyering

Marketing Legal Services: Advertising & Solicitation  

· current situation: advertising regulated by State bar

· state interests: misleading, stirring up lit, privacy of people, ethical standards, integrity and image of profession

· argu for: access, competition reduces prices, lower barrier to entry, law is a business

· Rule 7.1 ad can’t be false or misleading, lists 4 false and misleading ads

· areas frequently limited: self-laudatory (Code), comparison w/ other lawyers (Rule 7.1), unjustified expectations (Rule 7.1, state bar opinions), endorsements and testimonials (varies by state, creates expectations), expertise (credentials and specialization ok, subjective terms not), fees (must not be misleading)

· cannot foster “self-interest publicity” In re Connelly gushy Life magazine

· advertising by lawyers is commercial speech protected by 1st Amend, but state can prohibit false, deceptive, or misleading ads Bates v. State Barof AZ
· unjustified expectations or cannot be verified

· concerns: professionalism, misleading, encouraging litigation, increasing cost, promoting shoddy work, difficult to monitor for abuse

· state can ban in-person solicitation for pecuniary gain Ohralik v. Ohio State Bar visited private injury victim

· protect public from harmful solicitation, inability to document actual conversation, degree of privacy intrusion. in-person solicitation not ok

· Ohralik only applies in circumstances “inherently conducive to overreaching” Edenfield v. Fane direct, personal uninvited solicitations ok for accountant

· using “objective standard.” cannot push legal service onto vulnerable and susceptible consumers Matter of Ravich, Koster renting RV parked outside disaster area with lawyers phone number

· state may have disclosure requirements (disclaimers on client costs) in targeted mailings Zauderer v. Office of Disciplinary Counsel advertisement in Ohio newspapers re IUD, disclosure must not be misleading

· state cannot prohibit lawyers from sending letters to potential clients known to have legal problems, but can regulate Shapero v. KY Bar 

· letters are not high-pressure sales techniques

· specialists – ABA will accredit organizations to certify lawyers. must be certified as specialist to advertise as such

· states allowed more control over radio and television ads

· restrictions on dramatizations, backgrounds, music, font, testimonials and endorsements

· Internet – similar to newspaper. no spamming

· stealing clients – when lawyer leaves firm to start law firm. cannot secretly lure clients . damages and discipline

Solicitation by public interest and class action lawyers

· S have power to regulate client solicitation for political motive, but restrictions must be reasonable In re Primus ACLU’s free representation of sterilized mothers on public assistance. in-person solicitation ok

· cannot restrict counsel from communicating with class members Gulf Oil v. Bernard class members not a formal party

· cannot restrict noncommercial speech contacting members of a class Gates v. Cook replacing class counsel

Billing (unethical fees, contingent fees, minimum fee schedules)

· types of fees: flat fee, hourly fee, proportional fee, contingent, “value billing”, ownership in client, retainers (general, non-refundable, advance fees)

· limits on fees: professional rules (Code, Rule), courts, market forces

· Reasonable fee (rule 5.1) 1. nature of matter, 2. opportunity cost, 3. local custom, 4. stakes for client, 5. emergencies, 6. one-shot v. repeat players, 7. lawyer skill and experience, 8. who bears the risk

· communicate fee within reasonable time, preferably in writing (contingent must be in writing)

· Rule 1.2 defer to client re expenses to be incurred

· Rule 1.4 keep clients informed of status

· Rule 4.1 no false statement of fact, no failure to disclose material fact

· Rule 7.1 no false or misleading statement of fact

· Rule 8.4 no “dishonesty, fraud, deceit, or misrepresentation”

· $1 mil for filing certiorari brief not unconscionable Brobeck, Phleger & Harrison v. Telex “no man in his senses and not under a delusion would accept” hired best lawyer for the job

· what about a mistaken enforcement letter?

· settling case after public outcry – contingency agreement unconscionable

· problem w/ banning “billing judgment” atty will want high chance of recovering small sum civil rights case to bill large number of hours

· excessive fee for OUI despite novel motion to suppress which won the case Matter of Laurence S. Fordham no OUI experience, client did not understand hourly arrangement with inexperienced lawyer

· courts may reduce or deny unethical fees

· cannot inflating bills w/o client agreement MD v. Hess inflated bills to offset prompt payment discount

· cannot have non-refundable special retainer fee Matter of Cooperman clear disclaimer of retainer, client fires lawyer 2 days after retaining him

· retainer – fixed sum in exchange for promise to be available to perform, at an agreed price, any legal services (any kind or specified kind) during specified period. separate from fees incurred for services rendered

· no contingent billing in criminal or matrimonial matters

· “Loser Pays” system impedes access to justice by those who can’t afford the legal cost exposure

· state cannot engage in price fixing i.e. minimum fee schedules Goldfarb v. VA State Bar minimum price for title examination, which can only be done by lawyer

· factors increasing overbilling: greed, firm culture, unclear lines, lack of accountability 

· questionable practices: double billing, accuracy of time keeping, phantom time, charging for social time, churning, inefficiency, marked-up expenses

Contingent Fee Agreements

· must be in writing, not allowed in domestic or criminal cases

· incentives: poor clients, align interest with client, atty take risk with client

· argu against: frivolous claims, protracted litigation, conflict of interests b/t client and atty

· can condition settlement of class action on fee waiver Evans v. Jeff D. encourage settlement by D, atty can negotiate w/ P, no ethical conflict for atty: do what’s best for client

· 2 conflicts: negotiating settlement and atty fee, D’s offer to settle on waiver of atty fee

Fee Splitting

· ethics code restricts sharing of fees among lawyers not in the same firm

· MR 1.5(e) allows fee division “in proportion to the services performed by each lawyer”; or if “each lawyer assumes joint responsibility for the representation”

· little restriction on sharing of fees within same firm

· issue of compensating departing partners for work in progress

· cannot demand non-compete from departing atty

· def law firm. Rule 7.5(d) must exist law firm in fact before representation of law firm

Mandatory Pro Bono

· Rule 6.1 – aspirational, 50 hr/yr

· FL requires mandatory public report of pro bono services

· issues: mandatory? scope of pro bono work (free legal services for friends), lack of cost-effective assistance, young atty getting court experience

· argument: cost of being able to provide publicly created goods (confidentiality, duties of loyalty, license requirement)

3: Conflicts of Interest

Client-Lawyer conflicts

· argu against: party’s right to employ counsel of choice, economic liberty of atty, preventing tactical use of CoI to derail proceedings

· argu for: atty duties to client (zeal, confidentiality, professional judgment, competence & diligence), integrity of adversary system

· impact: ceiling on firm size, limit atty mobility, client trust

· Restate §121 substantial risk that representation of client will be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a third person

· law of agency and fiduciary duty also applies

· penalties: discipline, disqualification from representation, sanction, delay client’s cause, civil liability (malpractice), criminal conviction (perjury)

· concurrent conflict – loyalty issues b/t 2 or more current clients, b/t atty and client, client and 3rd party

· successive conflicts – duty of loyalty to previous client

· imputed conflict – atty changing firms, conflict spread to rest of law firm

· gov’t conflict “revolving door” b/t public service and private practice

· analysis of conflicts:

· who are the clients

· existence of conflict Rule 1.7, 1.8

· directly adverse, 1.7(a)(1); or

· comment 6, not economically adverse

· materially limited, 1.7(a)(2)

· comment 8, limit atty’s ability to consider, recommend, carry out a cause of action for the client

· includes personal, positional, economic conflicts

· conflict imputed? 1.10, 1.11

· conflict consentable? effective consent? 1.0(e)

· resolution of conflicts

· before rep: decline, waive w/ informed consent

· during rep: w/d, waive w/ informed consent, 

· CoI not just when atty rep client in same transaction, disclosure of non-representation insufficient Matter of Neville previously represented client, drafted contract for A-C real estate transaction

· Rule 1.8(a) whenever atty “knowingly acquire an ownership or other pecuniary interest adverse to a client”

· atty must show client was fully aware of consequence and no exploitation of client’s confidences

· use of client info Rule 1.8(b), media rights 1.8(d) , financial assistance to clients 1.8(e)
· stock for services – business transaction governed by Rule 1.8(a), may improperly influence advice under Rule 1.7(b)

· Rule 1.8(d) atty cannot acquire publicity rights to a story based on representation before conclusion

· rarely works as 6th amend effectual counsel argument

· Rule 1.8(e) can make client payment of expenses contingent on outcome 

· want to prevent selection of lawyers for “improper purposes”

· class action cases – would discourage class representatives

· fee-payor interests – person other than client is paying. Rule 5.4(c)

· client must consent, payor must not interfere w/ lawyer, lawyer must protect client’s confidence

· clarify who is the client

· husband-wife not automatically disqualified Gellman v. Hilal husband represents P, wife represented D in previous suit

· MR client must consent 1.8(i)

· does not extend to associates or partners of conflicted lawyer 1.10(a)

· atty who may be implicated is conflicted out of criminal trial  US v. Fulton atty implicated in drug trial

· waiver of CoI – 1. able to provide competent and diligent rep, 2. not prohibited by law, 3. not directly adverse lit

· former client conflicts always consentable

· atty-client conflicts: business deal and personal consentable, others not consentable

· informed consent – Rule 1.0(e). info, explanation, risks and alternatives. in writing. revocable by client

· disclosures: nature of conflict, impact on atty actions, material reservations of disinterested atty, consequence of future w/d of consent by others

· transactional setting – “fundamentally antagonistic” not consentable, “some difference” in interests ok

· advance consent: atty believe can provide competent and diligent rep 1. when consent is given, 2. when conflict arises

· factors supporting: experienced client, detailed and limited consent, client has independent counsel, conflicts unrelated to current rep

Advocate witness rule

· MR 3.7 covers all testimony regarding client (for or against), only limits trial not pretrial work, does not impute to remainder of firm

· policies: too much weight by jury, professional courtesy limiting cross-examination, atty’s honesty becomes issue, jury blurring role of advocate and witness

· mandatory: not waivable (minority allows waiver)

· applies to D and P criminal cases

Former client conflicts, Private practice

· another client in “same or substantially related matter” where interests “materially adverse” to former client Rule 1.9(a)

· consentable, in writing. consent required only if “substantially related”

· substantially related – “same transaction or legal dispute” Rule 1.9, comment 3,  risk that confidentially info would materially advance position of new client

· may not use or reveal confidential info 1.9(c)

· confidentiality – don’t have to reveal info, don’t have to prove atty has info

· not protected if out-of-date, becomes publicly known

· receiving confidential info then bringing suit disqualifying Analytica v. NPD Research stock transfer deal, then bringing suit for anticompetitive behavior

· Rule 1.9(a) “substantial relationship” test – relationship b/t subject matter of former representation and subsequent adverse representation; ie atty could have obtained confidential info in the first rep relevant in the second

· focus on facts, not issues

· matter – depends. underlying strategy v. monopolizing most competent lawyers

· after disqualification, must turn over files to successor counsel

· def former client: giving of confidential info and atty work w/ info

· strategy: dropping existing clients – overruled by courts

· “appearance of impropriety” test aka “smell test”

· migratory atty shall not knowingly rep in same or substantially related matter where 1. materially adverse interests, and 2. acquired material info 1.9(b)

· consentable in writing

· presumptions: sharing of info at former law firm, sharing of info at new law firm (must screen new lawyer)

Imputed disqualification & migratory lawyers

· issue: atty mobility, protection for client

· 3 party disqualification test Cromley v. Board of Ed screening sufficient to protect confidences

· substantial relationship b/t subject matter of prior and present rep?

· presumption of shared confidences rebutted?

· presumption of shared confidences rebutted w.r.t. present rep?

· not automatically impute in large firms Silver Chrysler v. Chrysler practical realities of large firm practice

· conflicts can be removed from firm when conflicting atty leaves 

· strong opposition to making second presumption rebuttable – opposes screens

· nonlawyer conflicts – paralegals, summer associates, secretaries, expert witnesses

· sometimes, depending on juris

· screening – allowed in limited situations, must give notice to affected client, no notice to new client

· effective screen: segregation of files and papers, no communication, no sharing of fees, notice to client, timely 

Government Lawyers

· Rule 1.1 can’t rep in matter where atty “participated personally and substantially” while in gov’t

· consentable, matter defined in 1.1(e), no req rep be adverse

· not imputed if timely screened, no sharing of fees, written notice to gov’t agency

· can’t rep client against person who gov’t has confidential gov’t info (tax returns) 1.11(e)

· moving into gov’t 1.11(d) same standard “participated personally and substantially”

· consentable by agency, not imputed 

4: Ethics in Advocacy

The Adversarial System

· advocate v. seeker of justice, and all the positions in between

· not guilty until jury declares it, evidence rules exclude much in the search for “truth”

· system where “truth” is decided by passive participants 

· adversary system does not function when advocates are not evenly matched

· public expectation: priority is client, cut through bureaucratic red tape

Are Lawyers Morally Accountable for Their Clients? 

· Rule 1.2(b) “not constitute an endorsement of the client’s … view”

· Cravath representing Credit Suisse in Nazi plunder of Jewish gold

· Credit entitled to representation, Cravath should be judge by its client base

· lawyer’s role: principle of non-accountability, principle of professionalism

· competing duties: confidentiality, loyalty, competence to client; candor to tribunal; integrity of judicial system

Moral Accountability and the Truth

· Duty of candor: rule 3.3(a)(1) no false statement or fail to correct false statement

· 3.3(a)(2) must disclose binding adverse precedent

· 3.3(a)(3) can’t offer false evidence, may refuse to offer evidence reasonably believed to be false

· 3.3(b) knows of fraud, must remedy, including disclosure

· 3.3(d) ex parte proceeding, must reveal all material info

· can’t ignore obvious falsehood 3.3, comment 8

· 1.2(d) cannot knowingly assist client in fraud

· range of disclosure: suspicion, may not disclose, present at atty’s discretion; reasonably believes, may decline to offer unless testimony of criminal D; knows, must take remedial action including disclosure

· perjury: Recess, Remonstrate (change client’s mind), Resign, Reveal 

· 3.4(e) atty shall not allude to false or irrelevant matters or state personal opinion as to credibility

· some state courts require w/d of atty, but does not remove duty to disclose

· FRCP 26(a)(1) requires disclosure of witnesses

· no 6th amend right to have counsel present false evidence Nix v. Whiteside perjury false testimony re victim’s possession of gun

· try to protect confidentiality provided in Rule 1.6

· best solution: narrative approach during D testimony 

· D’s right to testify, cross-examination, avoid perjury hearing before trial

· atty strategy: avoiding knowledge “what do you think the other side might claim?”

· judge will likely require D to carry on – remove moral burden

· client will just lie to next D atty, perhaps better

Trial Tactics: Fostering Falsity or Advancing Truth

· Literal Truth

· lawyer’s job to recognize evasion and cross-examine

· literally truthful statements can be perjurious

· Bronston – Swiss bank accounts, no perjury

· DeZarn – fundraising party, perjury

· Kornstein - ok to cross examine truthful witness. Triangle shirt fire

· overt or covert appeals to bias not allowed

· Proper Argument

· improper argument – personal attacks, opinion on merits of opposing party’s case

· arguing for false inference: not supported by evidence, known to be untruthful by atty

· not for prosecutor, but everyone else can

· Subin – cannot impeach evidence atty knows beyond reasonable doubt

· Mitchell – no problem w/ impeaching truthful evidence

· MI opinion: not duty of D counsel to correct inaccurate evidence or ignore truthful evidence 

· silence can be perjury Southern Trenching v. Diago same accident twice, leading to increased injuries

· continued appearance for client may constitute affirmative representation

Frivolous Positions & Abusive Tactics

· FRCP Rule 11 – objective standard for frivolous claims or defenses and abusive tactics, pays moving side’s atty fees

· FRAP Rule 38 – damages and 1 or 2x costs to appellee if appeal is frivolous

· delay tactics – pressure tactic to win or favorably settle lawsuits

· Rule 3.1 may only present meritorious claims and defenses

· Rule 3.2 “expedite litigation consistent with the interests of the client”

· financial or other benefit not legitimate interest

· 4.4 respect rights of 3rd parties, no embarrassing, delay, or burden 3rd party

· 1.3 comment, not need to press for every advantage

· hardball v. civility

· cannot use “sexual trial tactics” Mullaney v. Aude calling opposing female atty “babe”

· cannot misstate facts, precedent, or the record

· cannot remain silent on adverse precedent Matter of Thonert appellate case adverse to district case relied on, appellate case was known to D’s counsel

· obligation to reveal client’s lack of case?

· reveal anything in record that might arguably support the appeal before w/d Anders v. CA
· discussion of why appeal lacks merit WI
5: Entity Representation, Transactional Matters & Negotiation

Lawyers for entities 

· MR 1.13(a) lawyer represents organization through duly appointed constituents 

· MR 1.13(e) may represent constituent and organization (follow 1.17, consent may be required)

· confidentiality belongs to entity, may be waived by those w/ authority to control entity’s legal matters

· MR 1.13(d) must explain client is entity if interests adverse to constituent

· comment 7 – Miranda warning i.e. MR 4.3

· privileges and duties pass along to new management in change of management Tekni-Plex v. Meyner & Landis sale of corporation, cannot rep old SH in arbitration

· Matter of Bevill corporate officers claiming personal privilege for communication with corporate counsel: approached to seek legal advice, seeking advice as individual, counsel gave advice to individual, confidential, not corporate matters

· representation of one company will make corporate affiliate client under limited circumstances – agreement, alter ego, integrated staff and structure

· general partnership is entity, not individual partners ABA Opinion 91-361 interprets MR 1.13

· MR 1.13 – must proceed reasonably if constituent action will result in substantial harm to entity while minimizing: disruption of organization, revealing info to outsiders. subject to MR 1.6

· eg. w/d, refer matter to authority in entity, ask for reconsideration

· MR 1.6 comment 14 discusses noisy w/d

· law firm cannot assist co-owner taking over business when rep business Murphy & Demory v. Admiral Daniel Pillsbury committed legal malpractice

· ABA Opinion 390. corporate affiliates are clients if: agreement, alter ego, same in-house staff, confidential info provided, overlapping operations & employees

· closely-held entities – courts are split. size matters, f/d to SH

Retaliatory Discharge & whistleblowing

· in house lawyer has claim for retaliatory discharge General Dynamics v. Superior Court
· keep in mind atty-client privilege; breach of implied-in-fact just-cause employment agreement

· concern: use 1.6(b)(2) to disclose confidential info to establish a claim against client?

· cannot breach atty-client duty under Title VII (discrimination)

· associates may have claim for retaliatory discharge (weak in NY), ethical duty sufficient to compel disclosure

· whistleblowing – no disclosure of corporate self-dealing, but may resign

· 1.2(d), 1.13, 1.16, 4.1 outweighed by 1.6, 1.6 outweighed by 3.3

Negotiation & transactional matters, client fraud

· 1.2(d) will not counsel or assist client in fraudulent conduct

· rules do not prohibit “noisy withdrawal”

· atty have duty to disclose when negotiating Rubin v. Schottenstein disclose default status when negotiating financing

· reasonable reliance (not reckless), duty to disclose, affirmative representation

· lawyer liability: 1.2(d) rarely used in transactional clients

· different holdings: Schatz silence of atty does not give rise to securities violation absent duty to disclose; Roberts v. Peats no duty to disclose another party’s interest, duty for marketability only

· some states have duty to warn fraud victims

· fraud: proof of recklessness, ie. extreme departure from applicable standards of care

· ABA Opinion 366 noisy withdrawal mandatory if 1. client continue fraudulent conduct a lawyer facilitated, or use lawyer’s work product in future fraud, and 2. there is no other way for lawyer to avoid giving assistance

· avoid assisting future fraud per MR 1.2(d)

· US v. Cavin lawyer can present evidence of his professional responsibilities when accused of participating in client’s fraud

6: Controlling Quality

in general: market forces, bar admission, civil liability (malpractice, f/d, contract, fraud/misrepresentation, 3rd party claims), discipline, criminal sanctions

Admission to the Bar

· cannot exclude non-residents from taking the bar S.C. of NH v. Piper privilege and immunity clause

· discrimination against nonresidents must have 1. substantial reason, substantial relationship

· partial exclusions: no bar reciprocity, require in-state office

· cannot require residence for admission to bar on motion S.C. of VA v. Friedman must be licensed and become permanent resident of VA

· cannot distinguish b/t residents and non-residents when waiving exam

· bar exams will likely be upheld for a long time

· can deny bar admittance for conversion of school funds, esp shortly after event In re Mustafa
· denying admission to bar: criminal conduct, lack of candor, dishonesty in academic setting, mental health, financial probity, private life and political beliefs

· applicants entitled to hearing to present evidence and confront evidence after denial due to moral character Willner v. Committee on Character & Fitness
· some courts require experience before lawyer can appear in court

· MR 8.1 candor to bar authorities: cannot lie or fail to disclose

Multi-jurisdictional practice

· arguments: economic protectionism, interest in competence, control of licensing juris, long arm discipline

· transaction and dispute resolution have greater risk: lit can be admitted pro hac vice

· lawyer shave no constitutional to pro hac vice admissions Leis v. Flynt
· courts can require paid local counsel in criminal case Ford v. Israel prevent subsequent effective assistance of counsel argument 

· courts cannot arbitrary deny out-of-state counsel Fuller v. Diesslin
· fed courts recognize right to employ out-of-state lawyer in civil case Roma Construction
· admitted pro hac vice atty have right to notice and opportunity to respond before revocation Jensen v. WI Pt Compensation Fund
· cannot practice law in state w/o licensing, including arbitration. can collect fees for work done in home state Birbrower v. Superior Court
· CA later allowed arbitrators to admit lawyers pro hac vice

· name problem w/ multijurisdictional firms – firm using old, established name rarely a problem); national legal clinic with new name (sometimes a problem)

· MR 5.5: can’t practice in violation of jurisdiction’s rules, can’t have an office, can’t hold self out as licensed in the jurisdiction, can associate with local lawyer, can be admitted pro hac vice

· 5.5(b) presence cannot be “systemic and continuous” 5.5(c) temporary presence ok. services in connection w/ proceedings, ADR, transactional matters ok

· comment 14: relation to client

· 5.5(d) in-house counsel

· 8.5 MJ discipline – subject to state in which conduct occurs and home state

· choice of law issue

Transgressions

Malpractice and other legal claims 

· elements of malpractice: 1. A/C relationship exists, 2. D acted negligent or in breach of K, 3. proximate cause of P’s damage, 4. but for D’s conduct, P would have been successful Togstad v. Vesely, Otto, Miller D failed to review P’s hospital file, failed to notify P of SoL

· standard: exercised by reasonable, careful, and purdent lawyer in juris or standard of specialty

· alternative remedy: fraud – lied about qualifications Baker v. Dorfman
· alternative remedy: breach of fiduciary duties. no need to prove SoC, no need to prove financial losses

third parties, vicarious liability, proof

· 3rd party as client-equivalent: courts split on duty of care

· eg. wills, opinion letters

· vicarious liability: courts split on joint liability in law firms for fraud 

· partnership as an entity remains liable for malpractice

· proving malpractice: use ethic rules and expert testimony, can also be used defensively

· SoC determined by state, no need to be lawyer to testify on SoC Smith v. Haynsworth expert witness not licensed to practice law

· no need to show proximate cause of injury if seeking forfeiture of fees Hendry v. Pelland only need to show misconduct

causation & defense

· P must show malpractice case and “but for negl, case would have ended favorably”

· some courts lower burden of proving proximate cause if legal work was advice

· proximate cause is customarily an issue of fact for jury

· split on atty liability for poor settlement decision

· client’s right to proper representation v. public policy favoring settlement

· contributory and comparative negligence both recognized as defenses

· corporate entity – misconduct not imputed if entity was victim, imputed if entity was beneficiary

damages or injury

· split on recovery for emotional distress

· courts have allowed punitive damages if lawyer’s conduct if conduct blameworthy Metcalfe v. Waters “intentional, fraudulent, malicious, or reckless conduct by clear and convincing evidence”

· split on reducing recovery by fee of lawyer

other civil claims

· duty to 3rd party if reasonable reliance regardless of opinion or legal services Petillo v. Bachenberg culling percolation tests

· no need to deliver opinion letter – delivering percolation test report w/ intent to induce reliance sufficient

· theories: 3rd party beneficiary under contract, consumer protection law (unfair or deceptive trade practices”), criminal law (conspiracy), fraud or negligent misrepresentation, errors of law (legal malpractice to clients), abuse of process, malicious prosecution and defense, helping fiduciaries breach their duties, gov’t lawyers (no immunity for fraud), inducing breach of contract), violation of escrow agreement, 

The Disciplinary System

· purpose: protecting public, protecting integrity, deterring unethical behavior

· not to remedy particular injured individual

· sanctions: disbarment, suspension, censure/public reprimand (public or private), warnings, community service, restitution, asses costs, CLE

· factors to consider in choosing sanctions: 1. duty violated, 2. lawyer’s mental state, 3. actual or potential injury caused, 4. aggravating or mitigating factors

· disciplinary systems varies from state to state, may be staffed by professionals or volunteers

· private discipline – large law firms

· 8.4 list of acts which are professional misconduct 

deceit, dishonest, neglect, etc.

· deceit and dishonesty

· violation of f/d to 3rd party or nonclients

· conduct engaged in as a business person

· defraud clients, nonclients, partners and law firms

· lying or misleading omissions on resume

· split on recording conversation w/o permission

· relatively lenient towards tax evaders

· gov’t lawyers cannot file false documents or instruct witnesses to line (even if part of sting operation)

· neglect

· more severe w/ increase in number of neglected matters

· sins of omission wose than acts of negligence

· courts can sanction lawyer directly

private life, bias

· criminal convictions

· marijunana results in mild sanctions, less tolerant of other drugs

· private consensual sexual activity b/t adults almost never leads to discipline

· exception: sexual harassment, voyeurism

· domestic violence likely to trigger discipline

· racist and sexist conduct likely to trigger public discipline

· esp gov’t lawyers

· “race or ethnicity are improper bases for challenging a judge’s impartiality”

reporting other lawyers

· Rule 8.3 require reporting misconduct if it raises “a substantial question as to [another] lawyer’s honesty, trustworthiness, or fitness as a lawyer”

· Himmel in IL, only case

· subordinate lawyers have “following orders” defense if directed to do something arguably improper, so long as the supervisor’s conclusion is “reasonable” Rule 5.2(b)

supervisory responsibility

· reasonable assurance that lawyers of firm conform to Model Rules. Rule 5.1(a)

· lawyers w/ direct supervisory authority has similar duty. Rule 5.1(b)

· delegation not a defense

Associates reporting professional misconduct

· very little protection for associates reporting professional misconduct – firms allowed to retaliatory discharge

