Pretrial, Fall 2001, Albright 

I. Chapter 1: The Texas Courts System

a. Judges in Texas

i. Disqualification – 18(a)

1. cannot be waived; narrow grounds though

2. mandamus available 

ii. Recusal – 18(b)

iii. Procedure:

1. File motion. Judge first addresses this. Can recuse self or not.

2.  Go to presiding judge to decide motion. Hears evidence of grounds. Can also assign another judge to hear motion to recuse.

3. hearing on grounds for recusal (should attacked judge testify? Did so in Bennett case 

4.  Once filed, trial judge can’t do anything. Can’t go to trial.

5. can act if this is the Third motion to recuse, the trial judge can act. Have parallel proceedings. Tertiary. 

6. If the judge is recused, another judge is assigned to here the case. Another elected judge, or a visiting judge. Visiting judges are crucial in Texas. Can be elected judges elsewhere, former judges: retired, not re-elected.

a. Each party can strike a visiting judge

b. Attorneys in Texas 

i. Texas Lawyers Creed – attempting a return to professionalism 

ii. Withdrawal of Counsel: Rule 10 – only for good cause shown

1. Moss v. Malone – judge needs to protect client if client fires L; need to grant continuance. Fundamental error; con right implicated.

II. Chapter 2: Personal Jurisdiction 

a. Service of Process – assertion of power over someone. Rules 103, 105. 106, 107, 108, 108(a), 109, 109(a), 119

i. Who may serve: 103 – sheriff, constable, any person authorized by law or order of the court; services by mail by the clerk of the court 

ii. Methods of service: 106

iii. Return of service: 107

iv. Can also serve agents for service; Rule 108

v. Service in foreign countries: 108(a)

b. Consequences of failure to serve the proper defendant – judgment not valid unless D served, accepts or waives service, or enters an appearance. Appearing waives defects; answering w/ general denial just easier

i. Motion to quash --Rule 122, but the defendant’s answer is merely delayed

ii. Ignore it and Get Default Judgment and Attempt to Overturn (directly not a collateral attack)

1. Restricted appeal – error must appear on the face of the record; request w/in 6 months of judgment; ltd. remedy b/c D didn’t add anything to the record 

2. Bill of review – 4 years after knowledge of judgment. Show sufficient cause 1) default judgment obtained through fraud or mistake  2) defense to cause of action 3) freedom from negligence in allowing default to be taken

3. Motion for new trial: must be made w/in 30 days. At the discretion of trial judge; not reviewable Must grant if legal ground or on equitable: meritorious defense to claim; P won’t be injured; failure to respond not deliberate

iii. Zuyus v. No’mis Communications – should have pushed for a new trial. All service complied w/ here: no actual notice doesn’t matter

iv. Caldwell – appropriate case for bill of review. Record said he’d been served, but server lied. Needs to put on evidence. 

c. Minimum Contacts – didn’t really discuss

d. Special Appearance: challenges appearances; Rule 120a

i. Must be filed first, before motion to transfer venue, general denial etc

ii. Must be verified, must be heard first

iii. Waiver: general appearance 

iv. Cannot do anything inconsistent w/ special appearance. Ruling on special appearance not subject to interlocutory appeal

v. Austin v. Dawson-Austin – waiver and the special appearance; def of general appearance on p. 115

1. Failure to verify curable later

2. Filing motion for continuance not a waiver

3. Arguing for motion to quash not a waiver

4. Can conduct discovery for special appearance but ltd to minimum contacts

5. Ct. dislikes tricky rules; don’t schedule hearings on motions other than special appearance

vi. Interlocutory appeal allowed now for special appearance

vii. Temperature Systems v. Bill Pepper – D has burden of negating all basis of jurisdiction at special appearance hearing. P can amend pleadings to show general and specific grounds for J.

1. D argues: facts wrong or even if they’re right, not enough for J

e. Collateral Attack Upon Judgment for Lack of Personal Jurisdiction 

i. Succeed only if TCT had no power to enter the judgment: no subject matter J or no personal J

1. Cannot argue errors in judgment 

ii. Extrinsic evidence used to show no J

iii. How to attack judgment depends on how sure you are that there is no J; if not sure, go to Texas and get bill of review

iv. Layton v. Layton – pick your forum. Only one bite at the jurisdictional apple.

f. Forum non Conveniens, CPRC 71.031. 71.051. 71.052 

i. Court has J, but public and private interests factors indicate that a different forum is better 

ii. Statutory for PI and wrongful death, but a CL doctrine
1. Statute: Non US resident Ps – may decline based on any conditions that are just 

2. P who is a legal resident of US: (all factors must be shown by a preponderance of the evidence)

a. Must show alt forum

b. Alternative forum provides adequate remedy

c. Maintenance of claim in current forum would work a substantial injustice 

d. Alt forum can exercise J over all defendants 

e. Balance of private and public interests predominate in favor of alt forum 

f. Stay or dismissal would not result in unreasonable proliferation of litigation 

b) Exceptions: can’t transfer if P is a legal resident of Texas, if act or omission that caused injury occurred here
iii. Raise by motion to dismiss; reviewed by abuse of discretion standard

III. Chapter 3: Venue, CPRC Chapter 15, Rules 86-89

a. The Venue Statute: Permissive, Mandatory, and Improper, Venue

i. The general rule: (permissive, not mandatory)

1. Residence of an individual

2. Principal office – more than mere agency or representative. In Re MoPac

3. Where the claim occurred

4. Transfer for Convenience and Justice: county non-conveniens 

ii. Transferred allowed from improper to proper, permissive to mandatory, proper to proper if convenience and justice mandate

iii. Motion to transfer must be filed before everything else (except special appearance)

iv. In re Missouri Pacific RR – mandamus available for mandatory venue
1. Must file for the 90th day before the date the trial starts; or (2) the 10th day after the date the party receives notice of the trial setting.

v. Standard of Review – no appeal if done for convenience; others, standard is prima facie proof at trial court level; however, SCT looks at entire record. D should put on evidence to destroy Ps venue choice

1. If transferred, look for evidence that Ps county proper. Remand an retry 

b. Venue in Cases with Multiple Parties or Claims

i. Each P must independently establish venue. If P can’t, then must establish that 1) joinder or intervention in the suit is proper under the Rules, 2) maintaining venue in the county doesn’t prejudice another party 3) essential need to have person’s claim tried in that county AND 4) the county is fair and convenient venue (15.003) 

1. Interlocutory appeal available here

2. complicated procedure w/ no clear rules as of yet

c. Procedure for Challenging Venue 

i. Trial Court Procedure (86 & 87)

1. P makes initial choice; D files motion to transfer

2. Each Party has burden of establishing venue. If P alleges venue facts in the petition, then P has satisfied burden, unless D denies some of these facts. D needs to include specific denials in petitions.  

a. One court has held Ps and Ds can amend to allege venue facts as much as they need too. 

3. Then P must put on prima facie proof by affidavit, or discovery product. 

4. Strict deadlines in the rules

5. Proof of merits of COA not required when venue based on where the COA arose (87 and 15.064(a))

ii. Motions and hearings

1. Gentry v. Tucker – venue objection waived if not filed first, but preliminary motions don’t waive. Motion waived here b/c didn’t insist on hearing and instead tried the case on the merits.

2. Discovery is allowed before hearing

3. Reconsideration of motion??? P. 161

4. Consent motion to transfer  86(1) – motion based on consent can be filed after the answer is filed. 

iii. Appellate Review – improper venue is reversible error. No evidence standard used instead of prima facie proof.

1. If convenience and justice is the basis, no review and no reversal. 15.002 (c)

2. Wilson  -- If Ps county is proper, then transferring it is error, even if transferring county could have been properly chosen by the P. If filed in the proper county, may not be transfered

3. Ruiz v. Conoco – if any probative evidence in the entire record that venue proper in the county where judgment rendered, the appellate court must uphold the TCT’s determination. App court looks at more evidence than was before the TCT

4. D’s evidence ignored unless it destroys P’s proof

iv. Mandamus and interlocutory appeal

1. Allowed in In re Masonite b/c of huge expense. The really wrong exception works here

2. American Home Products

3. Statutory mandamus for mandatory venue 

d. Motion to Change Venue b/c of unfair forum – local prejudice makes it impossible to get a fair trial. Rules 257-259

1. Union Carbide v. Moye – procedural rights not protected when judge changed his mind about what type of evidence to allow. Ct still gave no guidance on the type of hearing to hold

2. Rule 259 – where to send it if motion is granted. First to an adjoining county of proper venue. If none with fair trial, then another of proper venue, if none, then wherever you can get a fair trial.  Who chooses where they move? Rule pretty discretionary. Judge can go wherever. 

IV. Pleadings, Rules 45-50, 52-59

a. General

i. Plaintiff’s pleadings: 78-92; file the petition

ii. Defendant’s pleadings
: initially serves to enter an appearance; denies  liability allege aff defenses

1. files a general denial first, rule 92

2. SPECIAL denials needed for stuff listed in Rule 93

iii. Notice pleading used now: allege COA in plain language rule 45b

iv. Can freely amend pleadings up until 7 days before trial; ask for permission after that. Only reason not to give permission is to show suprise

1. only way to strike amended pleadings is to prove suprise

2. party surprised must file a motion for continuance

b. Pleading Defects

i. Fatal pleading defects – defective pleadings won’t uphold a default judgment 

1. Lack of fair notice

2. Presents claim that’s legally invalid

3. Claim outside court’s subject matter jurisdiction 

ii. Make special exceptions to make opposing party amend pleadings. 

iii. Courts usually won’t dismiss for defective pleadings

iv. Can sometimes get SJ for defective pleadings if impossible to amend (i.e. claim for which there is no relief. Plead self out of court

c. Pleading Defects at Trial 

i. Can object to evidence introduced that’s outside the pleadings. 

ii. Trial by consent occurs when introduce stuff that’s not in pleadings and don’t object

1. Boyle v. Kerr – no consent for trial of neg infliction of emotional distress; not inferable from pleadings, evidence entered on a pleaded COA so not consent

2. Murray v. O&A Express – P’s petition alleged negligence. Lots of factual bases for neg. Should have specially excepted to get details

a. Specially except to stuff like: all other acts. Too vague. They could pull up a lot from that. 

iii. Trial amendments – Rule 66. Only way can refuse to allow party to amend pleadings is surprise prejudice. Look at:

1. time of the amendment – early better

2. type: procedural or substantive –substantive more likely to change nature of the lawsuit

3. Implied consent –Rule 67 – if party hasn’t objected to stuff that’s outside the pleadings for a long time

4. Greenhalgh v. Service Lloyd’s –  be vigilant to avoid pleading amendments. Allowed to conform pleadings to evidence b/c D didn’t object to what was going on.

5. Rule 54 allegations – be carefull when this allege and specifically deny

d. Other Pleadings Issues 

i. General v. special damages – plead all just in case

ii. Unliquidated damages – 47b allows to state that amt is w/in jurisdictional limits of the court. But D can require a max by filing a special exception

iii. Prayer for relief – general usually works

iv. Interests – sometimes need to ask for it

v. Inferential rebuttal – if D wants a jury charge, must plead it 

vi. Alternative and inconsistent pleadings allowed

vii. Plea in Abatement – introduce new facts into the litigation for the purpose of showing the court that this case is not ready to go forward. Ex: statutory causes of action require notice. One reason: already litigating this somewhere else. If there are competing lawsuits, the one who files first has dominate jurisdiction so second ct should grant plea in abatement. Reasons most used for abatements are listsed in Rule 93

e. Investigating Claims and defenses – Frivolous Pleadings

i. Can’t withdraw pleadings in Texas. No safe harbor provisions 

ii. Proof of bad intent required

V. Joinder 

a. Permissive Joinder 

i. 51(a) If 1 D and 1 P, can join all the claims you want

1. EXCEPT 97g doesn’t allow tort counterclaims to K claims and vice versa

2. Tyman case – can add on tort claim to a divorce action

ii. Multiple parties, rules more restrictive: Must be part of same transaction or occurrence; possible to have misjoinder in TX.

iii. Join claims in the pleadings

iv. Rule 60 interventions allows Ps to join in

v. Rule 40 allows ct to sever

1. Jones v. Ray – facts so intertwined here that severing was an abuse of discretion 

b. Compulsory Joinder of Claims

i. 97 a – it is compulsory if it arises out of same transaction and does not involve joinder of parties outside a courts jurisdiction

ii. Barr v. Resolution Trust Corp – if you don’t present compulsory counterclaim, res judicata in effect

iii. A v. C & B A under res judicata must bring all same transaction / occurrence claims against B. B under 97a (compulsory counterclaim) must bring all transaction / occurrence claims against A. C has to bring all claims A (opposing parties)

1. Between B & C – there are no compulsory claims between parties.  Co parties may cross claim, but once one co party decides to bring a claim against the other they have to bring all claims (that are same transaction) (it is like they are opponents) (this may be like a contribution or indemnity as well besides a claim)

c. “Compulsory” Joinder of Parties 

i. Rule 39 

d. Class Actions

VI. Methods of Discovery 

a. 190 – discovery management plan rule. There must be a plan. This means discovery is planned, controlled and very different from before. There are also discovery control plan by order

i.  Three levels of plans

1. One extreme: small cases, less than 50,000

2. Everything else: average case with some limits on discovery. 

3. Other extreme: where the judge has issued an ordered. Sets deadlines for everything. 

b. Written Discovery – discovery btw parties

c. Request for disclosure often the first thing, 194, 11 categories of things 

d. Requests for admissions, 198 – Serve to limit areas of contention in a case
i. What do if accidentally admit? Withdraw the deemed admission. 1) good cause and 2) party relying on the admission is not unduly prejudiced.  Courts have been pretty easy w/ this standard. Made a mistake and I tried to fix it standard. 

a. Stelly v. Papania – allowed to w/draw admission
e. Responses:

i. First decision:
1. Can respond.

2. Object and say not responding to all (193.2 establishes the objections!)

a. Can object to all of the request or part of it.  Explain objection

3. Then, duty to comply with request to the extent you don’t object to it. 

4. responding party can rewrite the requests so that they conform with your ideas about the scope, etc., but it tells opposing party how you have revised it. 
ii. Encourages people to produce something. Objections required to be in good faith.


iii. After responding, ongoing duty of supplementation kicks in 193.5

1. Formal (a) and informal (b)

f. Depositions, 199-203

i. Notice of Deposition of Oral Examination 

1. Give reasonable notice

ii. Apex depos – see Crown Central. Applies to all cases

VII. Scope of Discovery

a. Jampole v. Touchy – almost unlimited. No More!

b. Texaco v. Sanderson – different world now. Much narrower view of discovery 
What does this mean? 1. Discovery requests should be reasonably specific. 2. Requests must be directly related to the petition and to the specific contentions. If you don’t, the party requesting has burden to show the relevance. VERY different from Jampole. If not direct, must prove the connection.
