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Easements
1. DEFINITIONS:

a. Easement:
i. Nonpossessory interest in land – Someone else is possessing the land

b. Servient (subject to easement) v. Dominant (benefits from easement)

c. Appurtenant (Benefits the Land) v. In Gross (Benefits a person)

i. In Gross ( only servient tenement

d. Profit:
i. Interest in land with the right to remove some product from the soil

e. License:
i. When an interest (use) in land is revocable at the will of the Servient Tenant

f. Affirmative:
i. Permits the dominant tenant to do something affecting the servient land that he wouldn’t otherwise be able to do

g. Negative:
i. Permits the dominant tenant the right to prevent the servient tenant from doing something affecting the servient land he would otherwise be able to do

2. CREATION:
a. By Express Language (Grant & Reservation)
1.  Reservation in 3rd Parties not allowed

ii. Requirements:
1. No special language

2. SOF – Writing generally required

a. No writing ( License

i. Irrevocable if Reasonable Detrimental Reliance Taken

b. By Implication
1. Inference that the original parties would have created an easement had they thought about it

ii. Requirements:
1. Severance of Commonly Owned Parcels

2. Prior Use

a. Apparent (or discoverable upon reasonable inspection)

b. Continuous

c. Necessary (significant benefit to dominant tenant)

3. NO IMPLIED:

a. Easements in Gross

b. Negative Easements

c. Of Necessity
i. Absolute necessity  ( no prior use needed

ii. Landlocked land, etc.

iii. Policy choice

1. Only lasts as long as the necessity exists

3. SCOPE AND VARIATION
a. Express Easements
i. Language of instrument is controlling

ii. Where Silent: 

1. Dominant tenant allowed to act in a way which is reasonably beneficial to him and not unreasonably burdensome to servient tenant

a. Assumed that parties contemplated the normal development of dominant tenement over time ( allows changes in use which correspond to this

iii. Enlargement of Dominant Tenement

1. NO Geographical expansion so that the easement extends to other lands

b. Implied Easements
i. Same “reasonableness” principles apply

4. TRANSFER AND SUBDIVISION
a. Burden ( NOT Separable from servient land

i. Transfer:

1. conveyance of servient land comes with easement

ii. Subdivision:

1. Subdiv. of servient estate leaves all parcels subject to easement

b. Benefit ( CAN separate from dominant tenement if in gross (be sold)

i. Easement Appurtenant ( transfer of dominant tenement carries with it the benefit of all appurtenant easements

1. Subdivision ( benefit divided among all divided parcels

ii. Easement in Gross  ( COMMERCIAL Easements in Gross can be sold

1. increased use can’t unduly burden the servient estate

5. TERMINATION
a. By natural duration
i. Term stated in instrument

ii. License revoked

iii. Easement in structure ( structure destroyed

iv. Necessity ENDS

b. By Merger
i. When dominant and servient estates are owned by same person

ii. Re-Separation DOESN’T revive easement

Covenants Running with the Land
1. NATURE
a. A promise that can be enforced by

i. Original promisee ( original promissor

ii. Successors of EITHER party originally making promise

b. Compared to Easements
i. Easements automatically transfer with the land

ii. There is no real difference between Negative Easements and Negative Covenants

2. Requirements to Run with the Land
a. General Prerequisites

i. No covenant runs with the land UNLESS it was an enforceable promise as between the original covenanting parites

ii. Statute of Frauds

iii. Intent Required

1. covenant will only run with the land IF the parties originally intended it to

2. Express language required at common law

b. Requirements at Law

i. Touch and Concern
1. The only covenants that run with the land are those which RELATE TO THE LAND (“real” covenants)
2. BENEFIT AND BURDEN (analyze separately)

a. Burden:
i. The burden T & C’s the land if it affects the covenantor IN HIS CAPACITY AS OWNER OF THE LAND (if it is something he can ONLY PERFORM AS OWNER)

ii. Negative Covenant

1. Prohibits covenantor from doing something on his land he could otherwise freely do

a. OK ( not build house on land

b. NOT OK ( not smoke cigarettes

iii. Affirmative Covenant

1. Compels covenantor to act in a manner he would otherwise not be required to do

a. OK( maintain fence on land

b. NOT OK ( go to church on Sunday

b. Benefit:
i. The Benefit T & C’s the land if it INCREASES THE Covenatee’s USE OR ENJOYMENT OF THE LAND
1. The LAND increases in value

a. NOT owner’s NET WORTH

ii. $$$ Covenants

1. promise to pay $$$ is generally NOT RELATED TO THE LAND

2. EXCEPTION: Where the $$$ is a substitute for some act that does T & C the land

iii. Covenants to pay homeowner ass’n dues DO RUN WITH THE LAND ( Neponsit)
3. Burden v. Benefit
a. It is possible that one will touch and concern the land while the other does not
b. Liberal View ( only one in question must touch and concern

c. Strict View ( Benefit must always touch and concern

d. All views ( No Requirement Burden must touch and concern

ii. Privity of Estate (HORIZONTAL PRIVITY)

1. Special Relationship must exist between the two original covenanting parties ( i.e. they had a deed or a lease between them
iii. Succession to the Entire Estate (VERTICAL PRIVITY)

1. the BURDEN of a covenant does NOT BIND those who take a lesser estate
a. tenants are not bound by burdens of covenants of landlords
b. still receive benefits though in some Jx’s
3. SUBDIVISION
a. Standing to enforce the Covenant
i. The Original Developer (subdivider)

1. Can enforce all covenants he makes until he sells off all the land
ii. The Neighborhood Ass’n

1. Accomplished by making all covenants “benefit” a certain parcel of common land retained by developer ( transfer this common land to ass’n
iii. Other Neighbors

1. Subsequent owners:
ESTATES IN LAND
1. Present Estates
a. Present v. Future Interests
i. Present ( subject to immediate enjoyment (possession)

ii. Future ( ownership right that is Postponed until a later time

b. The Freehold Estates (no termination date determinable in advance)
i. Fee Simple Absolute
1. “To A and her heirs”

2. full title and rights to land

ii. Fee Tail
1. “To A and heirs of her body”

2. ABOLISHED

iii. Life Estate
1. “To A for life”

2. Not inheritable ( only valid until death of person holding it

c. The Non-Freehold Estates
i. Discussed Fully under “Landlord and Tennant”

d. Absolute v. Defeasible Estates
i. Absolute ( subject to termination ONLY upon a natural event (death, end of term)

ii. Defeasible ( “qualified” estate

1. can terminate sooner if a certain event occurs

iii. Determinable Estates:
1. Creating Words

a. “as long as x” – “until x”

b. MUST MAKE CLEAR WHAT WILL HAPPEN NEXT IF IT HAPPENS!!!!!

i. “if so, then back to x”

iv. Estate Subject to Condition Subsequent
1. ELECTIVE rather than AUTOMATIC termination when a stated condition occurs

2. “right of re-entry” created in grantor

3. “but if x occurs…I MAY (not must) retake the land

e. Transferability
i. Determinable estates are fully transferable ( conditions on them transfer with it

2. Future Interests
a. Possibility of Reverter
i. The interest retained by the grantor when grantee is given a determinable estate

1. Stated event occurs ( this interest auto. Vests back to grantor

ii. “To X and heirs for so long as y doesn’t occur”

1. hidden reversionary interest in grantor exists ( vests if Y occurs

iii. TRANSFERABLE

b. Power of Termination (Right of re-entry)
i. The interest retained by the grantor when grantee is given an estate subject to a condition subsequent

1. Grantor MAY (not must) reclaim title to land

ii. “to X and heirs, but if Y occurs I MAY Reclaim or reenter land”

c. Executory Interest
i. Reversionary interest in a 3rd Person (anyone not the grantor)

ii. Cuts short another Estate

d. Remainder
i. Future interest in a 3rd person who takes after the natural termination of the preceding estate

1. preceding estate must be smaller than fee simple absolute (usually a life estate)

ii. remainders don’t cut short a previous estate ( they follow
iii. Vested v. Contingent Remainders
1. VESTED:

a. Always ready to take, regardless of how prior estate ends

b. Must be given to KNOWN PERSON and NOT SUBJECT to CONDITION PRECEDENT

2. Contingent Remainders

a. Only ready to take when (and if) a contingency occurs

b. Given to person unknown at the time granted

c. AND/OR subject to a CONDITION PRECEDENT

iv. Condition Precedent v. Condition Subsequent
1. Cond. Precedent ( must occur for a future interest to be eligible to take

a. Contingent remainder

2. Cond. Subsequent ( destroys the interest which is subject to it

a. Executory interest 

v. Indefeasible v. Defeasible Remainders
1. Defeasible ( “subject to divestment”

a. Remainder that is subject to a condition subsequent

2. Indefeasible ( not subject to divestment

e. Reversion
i. Future interest retained by the Grantor when he gives away something smaller than what he has

1. ALWAYS Vested

ii. Reversion v. Remainder

1. Remainder ( created in 3rd Person

2. Reversion ( retained by grantor

3. Rule Against Perpetuities
a. The Rule:
i. Any interest that will not vest (or fail to vest) beyond a date more than 21 years after the death of a life now in existence is NOT VALID.

b. Applicable Interests:
i. Rule doesn’t apply to VESTED INTERESTS

1. exempt ( vested remainders, reversions, possibilities of reverter, powers of termination

ii. Rule APPLIES TO NON-VESTED Interests

1. Subject to Rule:

a. Contingent Remainders

b. Executory Interests

c. Remainders Subject to Open

iii. How Interests Vest:
1. Contingent Remainders ( when becomes vested

2. Executory Interest ( when becomes possessory

3. Remainders Subject to Open (Class Gifts) (
a. Vest ONLY when:

i. Class is closed

ii. All conditions precedent for each member of the class is satisfied

4. Exception ( Charities ( vest when given

c. Measuring Lives:
i. ANY life may be used as the measuring life, as long as it is in being at the time
d. Effects of Violation of the Rule
i. Show what happens next; who gets what?

e. CILTVU – Rabin’s Method of Sorting this shit out
CONCURRENT OWNERSHIP
1. Joint Tenancy
a. Survivorship
i. The Principal characteristic of joint tenancy ( the right of the surviving joint tenant to take the share of the dead joint tenant.
1. This right takes precedent over Wills decedent made

b. Four Unities Required for Creation of Joint Tenancy:
i. UNITY OF TIME

1. all tenants must take possession at the same time

ii. UNITY OF TITLE

1. All parties must take by the same instrument (deed)

iii. UNITY OF INTEREST

1. All tenants must hold equal interests (size and duration)

iv. UNITY OF POSSESSION

1. All tenants must have same basic right to possess the entire property

c. Express Language Required to Create
i. Not at old common law though

d. Severance
i. A joint tenancy may be severed ( becomes tenancy in common
ii. By Deed
1. Joint Tenant can convey away interest w/out consent of other joint tenant

a. Becomes tenancy in common with new owner and old tenant

iii. Lease
1. Lease executed by 1 joint tenant ( doesn’t sever joint tenancy

a. BUT: if leasor tenant DIES (
i. The lease MAY end

ii. Lease MAY continue (tenhet v. boswel)

1. now leasee and tenant are tenants in common?

iv. By Agreement
1. agreement btw parties severs joint tenency

v. Transfer to Strawman
1. Transfer to lawyer and back ( severed

2. Tenancy in Common
a. Arises when no other form of concurrent ownership is specified.
i. Each tenant has a separate undivided interest

b. No Survivorship
i. Tenant in common dies ( his share passes like any other separate property

c. No unity of TIME or TITLE or INTEREST needed
d. Unity of Possession ****
i. Each cotenant is entitled to possess the ENTIRE ESTATE
e. Creditor’s Claims
i. Neither destroyed nor enlarged by death of tenant

3. Tenancy by the Entirety
a. Abolished in many Jx’s – Never existed in Community Property States
i. Husband and Wife own things as ONE PERSON

b. Survivorship applies
i. One dies ( other takes whole amount, not subject to wills, etc.

c. Four Unities required PLUS MARRIAGE
d. Severance
i. Not possible by deed alone

ii. Husband at CL had all the power; wife had none

e. Creditor’s Claims
i. Creditors unable to touch property for claim on only one spouse

f. Termination
i. Death ( survivor takes all

ii. Divorce

iii. Mutual agreement

4. “Equitable Distribution” Doctrine

a. Majority of States use this to divide property after divorce using “equity and fairness”

i. Trend is presumption of EQUAL Division

ii. Union is ECONOMIC PARTNERSHIP

1. home-maker contributes EQUALLY to union

b. Factors Governing How much ya gonna get
i. Duration of marriage

ii. Age and Employability
1. old lady with no skills gets higher amount than young doctor

iii. Contribution to Acquisition or Appreciation of $$$

1. Mismanagement of Marital Property ( less share

iv. Contribution as Homemaker to family unit

c. Property Covered – Marital Property
i. Only Property gained During Marriage from earnings of parties
ii. NOT Marital Property:

1. Gift to one Spouse during marriage

2. Property gained by one before marriage

iii. Professional Degrees
1. Majority ( NOT Marriage Property

a. No exchange value, terminates upon death, couldn’t be simply bought

b. Allows Reimbursement
i. For other’s contribution to getting degree (1/2 of opportunity cost usually)

2. Minority ( IS Marriage Property (NY)

a. Wife can get ½ of potential earnings!

5. Community Property
a. Minority of States (CA) statutory law governing marital property

i. Presumes:

1. Prop. Acq. During marriage results from joint effort

2. Stay-at-home wife contributes EQUALLY to doctor husband

b. What is Community Property v. Separate Property?

i. Presumption of Community Property if acquired during marriage

a. Income produced by LABOR ( Community Prop.

b. Income from Community Property ( Community Prop.

2. Presumption can be refuted if wife can show its in special class (Separate Property)

a. Acquired Before Marriage

b. Acquired by GIFT or INHERITANCE

c. INCOME from SEPARATE Property

c. Right to Manage and Control Property

i. Traditionally ( only husband

ii. Now ( Equal Power

1. EITHER can manage and control

2. CONVEYANCE requires consent of BOTH

d. Upon Divorce

i. Community Property is EVENLY DIVIDED

e. Upon Death

i. Dead Spouse KEEPS HALF

1. Can devise it as they wish

2. Doesn’t have to go to living spouse

Landlord and Tenant
1. Introduction
a. Right of EXCLUSIVE Possession by Tenant
b. Non-Freehold Estates
i. Tenancy for Years

ii. Periodic Tenancy

iii. Tenancy At Will

iv. Tenancy at Sufferance

c. Landlord-Tenant Relationship
2. Types of Tenancies
a. Tenancy for Years
i. Fixed Period of Time
1. Subject to earlier termination (don’t pay rent, etc.)

ii. 1 Party may have power to terminate (not both)

iii. No Additional Notice of Termination Required

b. Periodic Tenancy
i. Continues from one period Automatically to the Next
1. unless Notice of Termination Is Given

ii. Month-to-month leases

iii. Express or Implied

c. Tenancy at Will
i. No Stated Duration; Terminated at any time by Either Party
1. Abolished

d. Tenancy at Sufferance
i. Only when Tenant “Holds over” past his lease term
ii. Landlord’s Options:
1. Evict Tenant (requires court order)

2. Force Tenant into another Lease Term

3. Tenant’s Rights of Possession and Enjoyment
a. Tenant’s Right of Possession
i. American View
1. Landlord only has duty to deliver LEGAL possession

ii. English View
1. Landlord has duty to deliver LEGAL and ACTUAL possession

b. Right of Quite Enjoyment
i. Right to be free from interference with tenant’s possession
c. Actual v. Constructive Eviction
i. Actual
1. All or Part of Tenant’s Possession is Literally taken away

2. Remedies:

a. Regard lease as Terminated

b. Refuse to Pay Rent

ii. Constructive
1. Mere Use and Enjoyment has been substantially impaired

a. Remedies:

i. CAN”T terminate lease or stop paying rent

1. Can only Sue for Damages Later

2. Or Abandon the Land

4. Condition of the Premises
a. CL ( Caveat Emptor
i. NO Implied Warranty of Habitability

ii. (NO LONGER APPLICABLE), Javins
b. Implied Warranty of Habitability (Residential)
i. Started in 1960s with Javins v. 1st Nat. Realty Corp.
1. [T’s refused to pay rent b/c of 100’s of housing violations]

2. Found Implied Warranty of Habitability

a. Changing Times
b. Consumer Protection
c. Housing Shortages
d. Enforces Housing Codes
ii. Jx’s SPLIT on Implied Commercial Warranty of Habitability

c. Waiver of Implied Warranty by Tenant
i. Boilerplate Clauses are NOT ENFORCED (warranty stays)

ii. Restatement
1. Easier for Tenant to WAIVE Warranty

a. ULESS it is “Unconscionable or Significantly against Public Policy”

d. Remedies for Breach of Implied Warranty
i. Right to Terminate Lease
1. If LandLord refuses to correct problems after Reasonable Notice

2. Tenant MUST VACATE Land

ii. Right to Withhold Rent
1. Until LL makes premises habitable again

a. Tenant MAY have to Pay court the rent in meantime

5. Landlord’s Remedies
a. Eviction
i. Express Forfeiture Clause

1. Enforced if T’s breach was material
ii. Summary Proceedings

1. Quick Court hearing to evict Tenant

b. Damages for Holdover Tenant (and eviction)

c. Abandonment by T (Leaves and stops paying rent)

i. Accept Surrender

ii. Re-Let on T’s Account

iii. Leave Vacant

1. Traditional ( NO DUTY to MITIGATE

2. Modern ( LL MUST MITIGATE (find another tenant)

6. Transfer and Sale by Lessor; Assignment and Subletting by Lessee
a. Generally Allowed
i. Unless Parties agree otherwise

ii. L may sell Reversion in Property

iii. T may Assign or Sublease his interest in the Property

1. Assignment
a. T transfers ENTIRE INTEREST in leased premises

b. T1 Liable for Rent now

2. Sublease
a. T transfers LESS THAN FULL INTEREST

i. Sublease for 4 months of 12 month lease

b. T still Liable for Rent

b. Running of Benefit and Burden
i. Generally:
1. Benefit of Promise made in original Lease is enforceable against assignees of promissee if the promise Touches and Concerns the Land
2. Burden of Promise made in original Lease is enforceable against assignees of Promissor if promise Touches and Concerns the Land
ii. Rent- Promise to Pay
1. ALWAYS Runs with the Land

iii. Non-Competition Covenants
1. Promise by tenant not to compete with LL use of Property

a. Burden Runs

b. Benefit DOES NOT

i. (assignees of LL can’t enforce against T)

c. Rights After T Assigns to T1 (under T-L Lease)
i. T’s Liability to L
1. T Remains Liable to L
2. (no touch and concern requirement)

ii. T’s Rights against T1
1. T1 is Primarily Liable
2. T only Secondarily Liable

iii. L’s Rights Against T1
1. T1 is only liable for T’s promises whose burden runs with the land
a. (T1 is liable to L for Rent; Burden runs with land)

2. Assignment by Assignee
a. T1 Remains Liable only while in Actual Possession
b. T1 NOT Liable for Breaches of T2

d. Assignment by L to L1
i. L1 has burden of Covenants whose Burden Runs with the Land
ii. L1 has benefit of Covenants whose Benefit Runs with the Land
e. Express Provisions requiring L’s CONSENT for T to Assign
i. Modern Rule:
1. L must be REASONABLE in denying assignment

MORTGAGE AND INSTALLMENT CONTRACTS
1. Nature of Mortgage
a. Buyer Receives Loan and Property is Put up to Secure the Loan

i. Two Documents:

1. Note:  

a. Buyer’s Promise to make repayments 

b. Allows Deficiency Judgment Personally Against  Buyer if Defaults

2. Mortgage:
a. Lender’s Right to Sell the Property if Buyer Defaults to Pay up

b. Sale of Mortgaged Property
i. Usually Paid off First

ii. Sale Subject to Mortgage
1. Bank may Foreclose

2. BUT Buyer NOT Personally liable

iii. Assumption of Mortgage
1. Buyer Personally Liable

c. Foreclosure
i. Judicially Supervised Sale (Common)

ii. Private Sale (CA)

1. Deed of Trust used instead of Mortgage
2. Lender holds Title as a Trustee

a. May Privately Sell in a “Reasonable Commercial Manner”

2. Installment Contracts
a. Buyer Doesn’t Receive Deed until he finished making payments

b. Modern ( Foreclosure used anyway

i. Public Policy; Unjust Enrichment of Seller

3. Equitable Mortgages
a. Intent of Parties and Circumstances of Sale may make a DEED a MORTGAGE in the eyes of the law
i. Poor “Seller” plus a woefully inadequate Price

1. enough to make deed an equitable mortgage

4. Equitable Right of Redemption
a. Right to redeem after default (but before foreclosure sale)

i. Fundamental, non-waivable characteristic of ALL mortgages and instruments treated as mortgages.

b. Originally 

i. borrower conveyed to lender, “but if borrower pays the debt in time, the property will automatically revert to the borrower.”  

ii. Day late? You lose sucka.

c. Later

i. borrower has a right to get the property back even if the payments are late 

1. AND regardless of what the document says about it. 

d. Now

i. time limit on equitable right of redemption set if lender goes to court for it

1.   “action for foreclosure”

a. at 12/34/45 the right of redemption ceases to exist.  

2. (w/out it very few lenders would lend)

5. Statutory Redemption
a. (1/2 of states have this; Highly Controversial)

b. Debtor may get property back AFTER FORECLOSURE SALE

i. For Specified Time Period

ii. From Subsequent Purchaser

iii. For AMOUNT PAID (plus interests, costs, etc.)

6. Surplus
a. Extra Cash Returned to Borrowed after Foreclosure Sale (RARE)

b. Where Junion liens; 2nd Mortgage; 2nd Trust Deeds; Home Equity Loans (secured by junior lien) Exist:
i. Lender Sells Property at Foreclosure THAT WAS PUT UP AS SECURITY
1. Foreclosure on 1st Mortgage

a. Buyer is FREE FROM LATER LEINS

2. Foreclosure of a Junior Lien Doesn’t Affect Senior Lien

TITLE PROBLEMS
1. Seller’s Failure to Provide Marketable Title

a. Excuses buyer from deal

b. Main Defects to Marketable Title:
i. Encumbrances
1. When you SHARE AN INTEREST with someone else

a. interests in people other than Grantor that seriously effect the usability of the property

2. Liens (Mortgages, judgments owed)
a. If you DON’T PAY a lien on your property, person you owe money has right to SELL Property and take the money they are entitled to out of proceeds of sale.

b. Money Encumbrances (can be erased with $$$)

3. Leases, Easements, Covenants
a. Non-Monetary Encumbrances

i. Can’t just erase them with $$$

ii. Chain of Title Defects
1. procedural defect in document over time

a. prior deed was forged

b. present deed mis-describes the property

2. Document is Recorded “outside chain of title”

a. Reasonable search would not find it

c. Seller, for all practical purposes, is never capable of conveying marketable title.

i. Almost always going to be subject to easements (Power and Gas) or mortgages ( can’t get rid of all these encumbrances
ii. Most K’s for sale of land are 
1. “Subject to Items 3 (easement),4 (covenant) ,6 of the title report”
2. OR use BoilerPlate Exception:

a. Subject to easements and covenants of record, given buyer isn’t unreasonably burdened by them
i. DON’T EVER SIGN A K where you buy land subject to all encumbrances without reasonableness requirement!!!
1. You never know what encumbrances there might be on record for the Land
d. Covenants to Provide Marketable Title

i. essentially means land is Free from all reasonable doubt to title
2. Seller’s Breach of Warranty of Habitability
a. Implied in NEW Homes

i. NOT OLDER Homes

3. Buyer’s Failure to Make Good Faith Efforts at Getting Financing
a. Can’t simply change mind about house after signing sale agreement by not getting financing

4. Contingency Clauses for Sale and Transfer of Title are Common
a. Buyer promises to buy ONLY IF he sells own house for $200,000

i. Entitles Buyer to “Back Out” without Liability or Damages

1. other than those stipulated in the K (Liquidated Damages)

5. Remedies for Breach of the Purchase or Sale Agreement
a. Buyer’s Remedies:
i. Specific Performance (many cases)

1. ct. forces the sale of the Real Estate

2. WAY Different than regular K damages

a. “Every Parcel of Real Estate is Unique”

b. May give way where it is NOT Actually Unique

i. (Cookie Cutter Subdivision)

ii. Damages (all cases)

1. (market value at breach) – (K Price)

iii. Rescission

1. get back down payment, deposit, etc.

b. Seller’s Remedies:
i. Specific Performance

ii. Damages (market value at breach) – (K Price)

iii. Rescission

1. KEEPS down payment, deposit, etc.

6. Equitable Conversion
a. House Burns down during executory period ( BUYER IS FUCKED generally

b. Most agreements explicitly give guidance, however

DEEDS, RECORDATION AND TITLE PROTECTION

1. Deeds:
a. Nature
i. Deed is a Document which acts to PASS TITLE from Grantor to Grantee
ii. Two Types:
1. Quitclaim Deed
a. Merely pass on whatever legal interest in land he has

b. (no promise he is selling good title)

2. Warranty Deed
a. Where one or more promises is made about the state of the Title

b. Essential Things in a DEED:
i. ID Parties

ii. Describe Property

1. Most land is surveyed by US Government

a. Used for Large Tracts (50 Acres or more)

b. Meridian and Baseline Method

i. Makes grid from designated point

ii. “Townships” and “Sections”

2. Plats Method

a. Subdivisions; made by developer

3. Meats and Bounds Method

a. Pick one point as reference

iii. State Grantor’s INTENT to convey Property interest

iv. Grantor’s Signature

v. Delivery of Deed to Grantee

1. Should record it

2. Warranties of Title (Title Covenants):
a. Present Covenants
i. Covenant of Seisin 

1. (promise that you own it)

ii. Covenant of Right to Convey

1. (promise that you have right to convey it)

iii. Covenant Against Encumbrances

1. (promise that no mortgage, lease, unpaid property tax exists)

b. Future Covenants
i. Covenant of Warranty

1. (promise to pay $ Losses caused by failure to deliver deed)

ii. General Warranty Deed

1. (promises against ALL defects in title)

iii. Special Warranty Deed

1. (limits covenant of defect in title to owner’s OWN acts)

iv. Quitclaim Deed

1. (deed containing NO WARANTY AT ALL)

v. Covenant of Quite Enjoyment

1. (same as warranty – no one else has better title)

c. Remedies for Breach of Warranty of Title
i. Price paid for property that has been lost

3. How to Conduct a Title Search
a. By Tract
i. Most simple ( very precise

1. BUT Not widely used

a. high cost of changing over to it

b. By Grantor-Grantee Index
i. Most Common

ii. Grantor Index and Grantee Index lists instruments

1. Alphabetically by Grantor’s / Grantee’s Last Name

2. Chronologically by Grantor’s / Grantee’s Last Name

iii. Bare outline of each transaction

1. names of Grantor and Grantee

2. description of land

3. type of interest conveyed

4. date recorded

iv. You have to keep searching back until you are satisfied that title will be good for sale
4. Recording Acts
a. Provides buyers with security of knowing who has real title

b. Types of Recording Acts:
i. ½ of states have NOTICE statutes
1. 2nd taker must meet two requirements to gain benefit of statutes

a. bona fide purchaser

b. w/out notice

ii. ½ of states have RACE/NOTICE statutes (CA,NY)
1. 2nd taker must meet three Requirements to gain benefit of statutes

a. bona fide purchaser

b. w/out notice

c. records first

c. TWO kinds of NOTICE

i. Record Notice (constructive notice)
1. From searching the title records recorded in the recorder’s office

2. NO ACTUAL knowledge or ACTUAL search is required

a. Document must be recorded in a way that a reasonable search would find it, however.
i. (Outside of “Chain of Title”)

ii. Off-Record Notice (inquiry notice)
1. Rights of People in Possession of the Land (most important/common)

a. If the Parcel is Possessed by someone other than recorded owner ( subsequent purchasers are on inquiry notice

2. Actual Knowledge (someone told you)

d. What Instruments Must be Recorded:

i. EVERY Instrument by which an interest in land is CREATED or MODIFIED must be Recorded
ii. Non-Recordable Interests:
1. Adverse Possession

2. Certain Easements (Implication or Necessity)

3. Short Term Leases

e. Parties Protected by Statutes:
i. [Subsequent Grantee must be EITHER (1) Purchaser for Value or (2) Creditor]

ii. Purchaser for Value
1. Only those who GIVE VALUE for their interest are protected

a. NOT Donees

2. Consideration can be LESS than Market Value

iii. Certain Creditors of Landowner
1. (Bank Holding Mortgage on Property)

2. Must give up something of NEW VALUE to be protected against a prior unrecorded conveyance

a. Reduce Debt or Extend Repayment Period, etc.

REGULATORY TAKINGS
1. Classic (Plain Regulation)
a. Not eliminating all economically viable use

i. Examples:
1. Zoning

2. Building / Housing Codes

3. Environmental Protections

ii. Burden of Proof 

1. on one trying to Invalidate Regulation

iii. Minimal Level of Review

1. Must be only “Rationally Related” to promotion of Legitimate State Interest

2. Wisdom must only be “Fairly Debatable”

iv. Penn. Coal Co. v. Mahon 1922 Balancing Test

1. (NO Set Formula; Fact Dependent)

2. Three Important Factors under Penn.:
a. Character of Gov’t Action

i. Physical Invasion

ii. Importance of Public Interest

iii. Degree Public Interest is Advanced by Regulation

b. Economic Impact of Regulation on Landowner

c. Extent Regulation interferes with Distinct Investment Backed Expectations

b. Eliminates ALL Economic Use (Lucas)
i. TAKING
1. unless it is merely making existing property law explicit
2. Regulation Permitting Physical Invasion by another

a. Permanent Physical Invasions
i. Loretto cable box
ii. TAKING
1. Any permanent physical invasion, no matter how small the damage is, and how great the utility is, is NOT ACCEPTABLE 

2. (UNLESS JUST COMPENSATION IS PAID)

b. Temporary Physical Invasions
i. Pruneyard; State v. Shack.
ii. BALANCING TEST (Like Penn.)
3. Exactions

a. Permission to Develop Conditional upon Contribution of Land (or $$$?)
b. Nollan and Dolan Cases.
