PROPERTY OUTLINE
Part I:  Introduction to the Fundamentals of Property
A. Becoming a Property Owner Through First Possession
1. Acquisition by Discovery/Conquest

•Johnson v. M’Intosh
Ways to Put yourself in chain of title:

1. Be first investor:

-Way you can become first in time and thus the owner:  discoverer or conqueror; capture something 

2. -you can own something as a capture

2. Acquisition by Capture
•Pierson v. Post
-Post hunting with dogs on a beach when Pierson spotted the fox the dogs were chasing after and killed it and carried it off to prevent Post from doing so with his dogs

Rule:  Mere pursuit without wounding does not give the right to first possession to a hunter; actually has to capture the fox

-fox killed on uninhabitated land; if owner, the owner of the land might claim occupancy of the animal
-if someone owned the land, the person who owns the land has “constructive possession” of all the animals on that land

(gov’t will usually not assert ownership over owned animals that graze on public land because gov’t will want someone to be responsible for torts that the animals might commit

•Ghen v. Rich
Fin-back whales were shot with a lance and they sank; the whale would float to the top in ~3 days and the person would come forth and someone would pick up the whale off the seas or when it washed ashore, they would advertise that the whale has washed ashore and the shooters would come forth and identify their brands on the whale and retrieve the whale and pay the person who found it a small reward

-Here, the person just sold the whale to someone and the buyer was sued by the shooter
Rule:  The rule of industry applies in this situation in that the whaler receives title to the whale if they make a proper mark on it
•Keeble v. Hickeringill
K had a decoy pond on his land where ducks would come by and K would catch them and H fired his guns several times on different days with the intention of scaring off the birds and depriving K of profit
Rule:  -K has the weakest claim to ownership b/c not done anything to control the ducks, but is still entitled to lost profits
Mineral Rights – 2 Types
Stationary:  gold, iron, etc.

- minerals that stay under the ground belong to the landowner above the minerals; a neighbor cannot dig down and over and get the minerals

-owner can sell the mineral rights to the land

Fugitive:  oil, gas

-have constructive possession of oil under the property, but others can lure it away as long as they don’t commit trespass

-oil works like a wild animal

-THUS, the person who takes dominion and control over the oil possesses a right to the oil; required to do something which makes it incapable of escaping

*Water is also a fugitive
Surface Water:  

1. Rule of Prior Appropriation:  whoever gets it first gets to keep it

-benefits people upstream in rivers\

2. Riparian Rights:  rights to water belong to anyone who has land on the water

3. Acquisition by Creation (Introduction to Intellectual Property)
Intellectual Property:  balance rights of individuals with other factors

3 Branches of IP Law

1. Copyright:  one can copyright things like music, writings, compilations that involve organization, creative designs, programs, dance routines, film, tv shows, websites, etc. – all “creative works of the mind”
a. Protections for copyright

-as a result, can prevent others from copying it

-cannot create derivative works, but parodies are OK

-cannot publicly perform without permission

-prevented from licensing

(Such protections exist for 70 years after the death of the author

-protects 2 generations after author

-after this period, the thing goes into “public domain”

-If corporate owner:  95 years

*Fair Use Exception:  one can do something that would otherwise be prohibited

-if book reviewer, can use some of book

-if in classroom, can use some of the work

•International News Service v. AP
INS was allegedly bribing employees of newspapers published by AP’s members to furnish AP news to INS before publication; inducing AP members to permit INS to get news before AP; copying AP news and selling it before AP published it
Rule:  Court rules that AP does not have the copyright rights from the general public, but it does as it relates to other organizations

*Case has been largely discredited and limited to its own facts
•Feist Publications v. Rural Tel. Services Co.
Rural provided phone services is a certified public utility providing phone services in KS and publishes a phone directory of white and yellow pages

-Feist is a publishing company that publishes area-wide telephone directories covering a larger area than Rural’s and Rural refused to license its white pages to Feist, but F extracted the listings anyways
Rule:  Facts are not copyrightable; compilations of facts might be if some creativity went into organizing the facts
For Copyright infringement, 2 elements must be proven:  

(1) ownership of a valid copyright

(2) copying of constituent elements of the work that are original

2. Patents:  would get a patent for a product that you build, a pharmaceutical product, an invention or process, a process for doing a surgery

-For copyright, you need only a creative work of the mind.  For a patent, you must apply as it will not be granted immediately.  

3 Things to Prove:  

1. New

2. Not Obvious

3. Novel – must be useful

(don’t need any of these for copyright

a. Protections
-Patent Protections are for 20 years, Utility patent are for 14 years

(utility patents are making something, design patents are a for a new way to perform surgery

-Pharmaceutical patent = bt/wn 10-20 years

-Patents can also be renewed

•Patents often involve more effort and memory, THUS, interest of designer and consumer often higher than with copyright

3. Trademark:  governs not a product itself, it governs product-identifiers

(Brand names and logos)

-own this forever unless it becomes commonplace or generic

-EX:  aspirin, band-aids, Xerox 

(often a sign that your product “has arrived”

-presents a bind b/c a company wants that to happen, but worries about losing its trademark

-Federal Trademarks:  renewable every 10 years

-State Law does search to make sure there is not another business with a similar name

-Privacy and likeness:  your picture cannot be used for advertising

•Cheney Brothers v. Doris Silk Corp.
DS copied the design of silk from CB, or so CB alleges; but silk is very hard to patent because they have no originality that would support a design patent
Rule:  It would be too restrictive to rule that whenever anyone has contrived anything, it may be forbidden to be copied.  
-Court says that only Cg is entitled to make copyright law, not the Courts

B. Becoming a Property Owner Through Subsequent Possession
1. Find
•GOALS:  

1. Want to protect original owners

a. want a system that returns property if they lose it

b. want to protect owners at a low cost

c. Prevent theft

2. Stable ownership

-If not a good system of finder’s law, then when the property is lost it doesn’t become good for anyone – people will always worry about where their property will end up and no one will actually have the legit title

3. Discourage people from losing things – a system that penalizes careless owners

4. Protect the finder by the idea of ‘relative title’

-if you find something honestly, that person needs protection too

5. Encourage people to return property in good condition, so reward system might be a good idea; incentives for honesty

6. Way to distinguish things that are abandoned and things that are lost

•Rule:  Anything found by someone else while working for someone is conveyed to your employer

•Rule:  If you buy found property, you are buying title that is better than everyone but the true owner
•Rule:  If misplaced, goes to landowner, if lost, to finder.

•If under or attached to land, it goes to the landowner.

•If trespassing, no rights at all

•Abandoned property – results in a complete transfer of rights.  First person to find abandoned property is the new owner

How do you determine what is abandoned?  

-Look to condition of property.  Does it look like it is abandoned?

-How long has it been there?  

-Where it’s been abandoned.

-Value of property

•Shipwrecks:  Ship remains the property of the owner.  The person who finds it, you are legally obligated to get it to the owner, but generous salvage fees b/c of the danger/difficulty.

•Treasures/Antiquities:  if buried in the US, it is governed by state statutes.  Foreign antiquities, governed by treaties.

•Armory v. Delamirie
Chimney sweep (P) boy found a jewel and took it to the goldsmith (D) shop to find out what it was and the shopkeeper refused to return it to him after offering him a few bucks for it
Rule:  The finder of lost property has superior title to all but the true owner.
•Hannah v. Peel
Peel bought the home and it was requisitioned for housing soldiers during WWII

-Hannah was staying at the place and found a brooch that was valuable and sold it for 66£ after the police could not find the owner of the home

-No evidence that Peel knew about the brooch, but when he found out about it, he demanded return of the brooch or payment for what profit he got from it
Rule:  If the owner of property has never occupied his land, the finder of property on this land has a superior title against the land owner.
Reasoning:  

1.
A landowner possesses everything attached to or under his land 

2.
A landowner does not necessarily possess that which is unattached to his land

(the brooch was lost before its discovery

•McAvoy v. Medina
Tort to recover sum of $$ found by Mc in shop of M

-Mc in M’s barber shop found a wallet on a table in M’s shop and gave it to M to keep until the true owner returned and Mc also requested M to advertise it as lost
Rule:  A finder has no title to property that is mislaid.

2. Adverse Possession
IF you own property and a trespasser comes onto your property, you have the right to eject that trespasser.  At a certain point, the Owner’s right to ejectment runs out – the statute of limitations runs out.  
-The statute of limitations used to run out after a longer period of time, now shorter – 20 years
(leads to an awkward situation:  owner who owns the property and has title and trespasser with no title but possession

-thus, trespasser gains the title after the statute of limitations

WHY?  Because of original owner really cared, he would do something about the trespasser 

(penalizes negligent owners, and rewards the trespasser for using the land

(encourages policing of property

•3 Ways the doctrine comes up:

1. Enter property that you don’t own 

2. Border disputes

3. Fights over title

-Trespasser comes onto land with hopes of gaining it via adverse possession

•Trespasser Must:

1. Occupation must be open and notorious:  trespasser must occupy the land in whatever a way the true owner would have

2. Continuous over the statutory period:  can’t leave and come back

3. Must be an adverse claim:  your claim has to be adverse to that of the owner; must be non-permissive (not having the permission of the owner)

-What does it mean?  Jrsdns differ on states of mind

a. must be acting in good faith, not knowing that you were trespassing

b. must be acting in “bad faith”

c. Irrelevant 

4. 
Actual entry and exclusive possession:  right of way does not qualify as adverse, 

but it might be easement
•Additional Requirements in some jrsdns:

*Pay Property Taxes:  Many jrsdns have an additional requirement of paying property taxes while in adverse possession

-Downside:  true owner may not be notified because they won’t get notices for non-payment of taxes

*Color of Title:  evidence which conveys a good faith claim on the property.  Trespasser makes some claim on the property, having proof of that claim.  

•Mechanically, what you are likely to see when adverse possession comes up?

1. Defense to Ejectment action  

2. State/Government might bring a claim

3. Quiet Title action:  Person who is adversely possessing the land is trying to get title; in order to make the property marketable

-Establish that you meet the adverse possession requirements

-Then, the court gives notice

-If owner is found, they might try to attack any of the elements

•Exceptions:  One cannot adversely possess government property, but Gov’t can adversely possess your property
Claim of title:  one way of expressing the requirement of hostility or claim of right on part of the adverse possessor

Color of Title:  title based on a written grant of some kind

-gets you constructive possession of everything described in the deed even if you are the active possessor of only a small part of the land

-*Unless the true owner is still on the property, then true owner wins

•Van Valkenburgh v. Lutz
Ls bought some land and used nearby land knowing that they did not own it
-Ls occupied the VVs land by building a shack on it, tending a garden, etc.

-In a separate action to establish right of way across the land, Ls acknowledge that the land belonged to VVs; also had garage that extended onto the land
Rule:  In order to acquire title by adverse possession, possession must be actual, it must be under claim of title, and the land must be either enclosed or sufficiently improved.
Rationale:  -To acquire title to real property by adverse possession not founded upon a written instrument, it must be shown by clear and convincing proof that for at least 15 years there was an “actual” occupation under a claim of title, for it is only the premises so actually occupied “and no others” that are deemed to have been held adversely

-Elements of Proof being either that the premises (1) are protected by a substantial inclosure or (2) are usually cultivated or improved

(no proof here that (1) was fulfilled and the Court says that the premises were NOT cultivated or improved sufficiently to satisfy the statute
-the garden did not use the whole of the premises that VV bought

  •premises were NOT improved:

-the garage is not an improvement because it doesn’t stretch that far onto the premises, and Ls thought it was all on their land anyways

•Ls also seemed to admit that the occupation of the premises was not “under a claim of title”

-Ls knew that the cabin that they built on lot 19 was not on their land

-Ls admitted over the first case that they did not have ownership of lot 19
HYPO:  Person adversely possesses land and builds a cottage.  Then builds a big house and improves cottage for guest house.  Then builds fence.  True owner shows up in Year 19, one year short of SoL to expire.  Who has to pay for the improvements on the land?  Adverse possessor?  Person put a lot of money into the improvement of the property.  

Majority Jrsdns:  But some judges say that you just gotta leave because the true owner didn’t ask for the improvements on the land.  APer takes the risk.  Jrsdns that say this say APer had no right to build and TO didn’t ask for it.

-Other jrsdns say AP should be compensated b/c of unjust enrichment of TO, so TO should pay AP

(Often cases will get settled and AP pays TO for some of the land

-Other Qs:  Was the AP building in good faith or bad faith?  Did TO know that the land was being built on?  

•Mannillo v. Gorski
-G’s son made additions and changes to the house, one of which were steps and a concrete walk that encroach upon M’s land by 15 inches

-G contends title to the land by adverse possession

-M asserts that adverse possession not legit b/c it was not of a hostile nature, ie a knowing wrongful taking; G argues that this was just a mistake

Issues: (1) Must possession be accompanied by a knowing intentional hostility for adverse possession?  (2) Does a minor border encroachment satisfy the “open and notorious” requirement for adverse possession?
Rule:  Possession need not be knowingly and intentionally hostile, but it must be notorious enough to give the true owner actual or constructive notice of the encroachment.

Rationale:  -A border dispute such as this does NOT create a clear situation of adverse occupancy

(only way to know is for M to have a survey performed, and this may be unduly expensive for true owners to undertake every time a neighbor makes improvements on their borders

(also creates an undue hardship on the adverse possessor

-equity may require that the encroacher pay for the value of the land that they encroach upon

•Howard v. Kunto
K had a house on and occupied land which H had title to.  Everyone occupied land one lot over from where there deed was.

Rule:  Land that is used in a customary manner is deemed to be used continuously.  Tacking between successive adverse possessors is established if there is a reasonable connection between them.
•Could use adverse possession

-rewards expectations, likes predictability

(BUT, the property has changed hands numerous times during the statutory period

-This is overcome with ‘tacking’:  Tacking between successive adverse possessors is established if there is a reasonable connection between them.
Disabilities:  what happens if true owner is under disability?

-Law mostly extends statutory period by extending SoL

-Statute, p. 161 is example

-If minor, the parent or guardian assumes acts on their behalf

a. If on the date entry takes place true owner was under disability, you get at least 10 years after disability is removed

b. Unsound mind removed at time of cure or time of death

Rule:  a disability is immaterial if it did not exist when the date accrued 

-If someone dies and heir is under disability, it does not matter

If a disability problem, ask time of entry.  

-If 14, they have a legal disability.  Thus they have 10 years after date of disability removed, and this happens when person turns 18.
-Only advantage to TO is that it could add to 21-year period.  

EX:  If AP takes possession of land in 1980 and TO is a 2 year old, the SoL doesn’t expire until 2006.  TO turns 18 in 1996.  10 years after 1996 is 2006.  Sucks for AP.

*Choice of TO to extend the SoL

3. GIFTS
2 types:

Inter vivos gifts – gifts given while alive

gifts causa mortis – gifts given in consideration of death

IV Gifts

1. Intent

2. Delivery – serves as good evidence of intent

a. Manual/Actual delivery

b. -Constructive delivery is where it plainly appears that it was the intention of the donor to make the gift, but where the things are not present or are incapable of manual delivery b/c of their size and weight; but if articles are present and capable of manual delivery, it must be had

c. Symbollic – worst kind

-must have the best delivery possible given the circumstances

3. Acceptance (assumed)

Gift Causa Mortis:  wills are typical way of giving gifts at death

-GCM is at odds with wills – people might be likely to give gifts that they don’t think enough about; very hard to make

1. Intent:  (same as IV)

2. Delivery (still must be best type of delivery possible)

-Can transfer title

-no symbolic; can only have actual or constructive

3. Acceptance (same as IV) might be harder to prove than in IV

4. Death of donor – unclear about if it must be reasonable anticipation of death on part of the donor

•Newman v. Bost
After decedent was stricken ill, he gave to N all that was in his home; in the presence of Houston, he summoned N and asked N for the keys and handed the keys to N saying that he wanted N to have the house and everything in it

-Decedent then pointed to specific pieces of furniture including a locked bureau which had the life insurance policy

-VP seemed to have pretty good presence of mind

-B sold the property of decedent’s home

-N sues for value of property in the home and value of life insurance policy
Rule:  Symbolic delivery of a gift is not effective.  Constructive delivery is allowed only when it is impractical to deliver actual possession.  

-To constitute a donation causa mortis, two things are indispensably necessary:  an intention to make a gift, and a delivery of the thing given

**
-most of household goods, N does not get; Court says that she will get her furniture b/c she had explicit control over it


*Good evidence of delivery, intent, acceptance & she gets them as an IV gift

-N also gets anything that is locked or unlocked by the keys b/c she had constructive delivery of them – so she gets SOME of the household goods

•Gruen v. Gruen
-Sr wrote letter to Jr. giving the painting to him for his birthday, but saying that he wished to retain possession of it for his lifetime and Jr. was also told to destroy the first letter in a second letter and sent a substitute gift letter just giving the painting to Jr.

-Jr. never took possession of the painting
Issues: May a valid inter vivos gift be made where the donor reserves a life estate in the chattel and the donee has never taken possession?
Rule:  A party may give a future interest in chattels as a gift while reserving a life estate in himself.

Could one make the argument that the gift was never accepted?  Assume he accepted it b/c it was valuable

-With expensive gifts, it is assumed that they are accepted
•Best Possible Method of Delivery

-Actual delivery might have damaged the painting

-BUT, you just don’t deliver a $2.5m painting to a college dorm

-Son could say, if his legal residence is Sr’s house and that’s where the painting is, delivery is not needed because that’s where Jr is

-If all you do is say:  “you’ll get it when I die” then it’s not valid b/c there must be present intent(has no effect unless it is a formal will

-While under his ownership, the son does have rights to the painting, which include stopping his dad from doing anything with the painting that would harm it

-If father and son have a falling out and Sr wants to give it to someone else, he can

II. THE SYSTEM OF ESTATES
Life Estate:  when someone wants to keep possession of an item, but convey ownership to someone else

System of estates:  ownership is owning not the property but an estates in the property

Key Vocabulary:

Heirs:  the people who the estate says will inherit from you if you don’t have a will


-usually have to be a spouse or blood relative that shares a common grandparent

-In most states, spouses come first, then children;

Majority:  if spouse and children, then spouses get everything

-If no spouse, then the estate is divided among the kids

Intestate:  people who die without wills die intestate

Escheat:  what happens when you can’t find people who are heirs, the state inherits the property

Will:  a formal document that allows you to opt out of the intestate scheme

Beneficiary:  people who take through a will; nowadays, tend to use heirs to include both 

-can give property to anybody, no obligation to leave anything to your kids, but must leave property to your spouse

Elective share:  if you don’t leave anything to your spouse, the spouse takes 1/3 of the estate, termed the elective share 

Issue:  blood decendants and decendants from adoption; means descendants from any generation; children mean only next generation

Ancestors:  people from who you are directly descended

Collateral:  relatives that are sisters, brothers, cousins, nephews, nieces; everyone else to whom you are descended


1st Degree:  people with who you share parents


2nd Degree:  those with who you share grandparents

(and so on)

Executor/Administrator:  people who manage the assets of the decedent and their hob is to determine what was owned and whose property it becomes; both get paid

Executor:  person who manages your estate that you name in the will; almost always beneficiaries of the will

Administrator:  court appointed manager of the will b/c will does not name anyone

A. The History of the Estate System

B. Present Possessory Estates

1. Fee Simple Absolute:  typical way to give someone a gift

-freely alienable – no one can say that you can’t sell something

-best way to increase its value

-Donor gives up all control

-if freely alienable, it is increased in value in a voluntary way, but creditors have full access

-if not alienated, theoretically, this will last forever because it will go to donee, then their heirs

-what rights at death for property owned by FSA?  You have freedom to distribute it at death

-How do you create a FSA?  “I convey (something) to A and his heirs”

2. Fee Tail:  2nd best way to own property

How do you create it?  “I convey (something) to A and the heirs of his body”

-What do you possess?  Here, you get possession in life and at death it goes to lineal descendants

-If you’re not going to use the property, you can rent or lease it.  

-No decision among your children about who gets it when you die

Problems:
-When last lineal descendant dies, the FT turns into FSA and the original person who originally started it gets it back, usually their heirs get it
(a reversion to the donor or donor’s heirs

-it has no market value b/c you can’t sell it

-if losing money on the thing, you can go to court and try to get rid of it by giving it back to the donor

-Unavailable to creditors

-BUT, Good way to keep property in the family; mostly family manors

-People wanted to abandon the old family homes for the city where they could make more money

-Also, didn’t encourage kids to treat their older relatives well, because they knew they would get the property

-Most jrsdns have abolished it and FT possessors owned it; others could disentail it by changing it from a FT to FSA

[a series of life estates, continues in the family until the family line ends]
(only in ME, DE, MA, RI, and SC)

3. Life Estate – you give possession to another until they die.  After their death the ownership interest is over and unless you specify somebody else to go to, it comes back to you.  Ownership is split between the life tenant and the remainderman, this can be the grantor or a second grantee.  
-If you are the life tenant and as your interest is only good during your life your creditors have access to the property, or the value thereof while you are alive.  
-If your property has some value that might be taken from the property, such as a gold mine, the second grantor or the remainderman will have an interest in the property so as to prevent the taking of this gold.  The general rule is that the life tenant may do whatever so long as it is not wasteful.  
If you are the life tenant and you no longer have an interest in the property it may be sold only with the permission of the remaindermen.  If you are the life tenant and the value is decreasing, if the two agree it would be a good idea to sell, this can be done so long as all remaindermen agree.  

Often the situation is that you leave house to a spouse and the remainder to the children.  One of the reasons for this is if spouse remarries, the new spouse automatically receives an interest in the home.  To keep the house in the family and insure the children receive it insures the spouse only has a life estate.  Another reason might be to reduce the taxes paid in the transfer of title.  The spouse in this case will pay the tax only on the value of the life estate.  Another issue avoided is the creditor issue.  This would leave the family home, at least, to the children after the spouse deals with creditor issues.  [image: image1.png]



            In addition, if the house is left to the spouse who decides they no longer want to live there and the children do not want to sell the home.  The house is rented and income is generated.  The risk run is that the lease term may not extend beyond the life of a life tenant.  This is called a life estate for autre vie.  

Rules between life tenants and remaindermen
A life tenant has no duty to insure the property against any harm, but if they do they are entitled to the proceeds in the event the insurance pays out.  [image: image2.png]



•Baker v. Weedon
John Weedon’s first marriage resulted in 3 kids, 2nd in one kid, but both 2nd wife and that child died, and JW found happiness with his 3rd wife, Anna P, whom he had no kids with; AP was 17 when they married and JW insisted that she get remarried when he died

-AP and JW had a farm and worked the land

-In his will, JW bequeathed the farm to AP as life tenant and then any children she might have; if no children, then to JW’s grandchildren; AP had no kids, even though she remarried, so the grandchildren would get the farm

-AP grew old and poor and the city of Corrinth wanted to build a road through the land and a settlement of $20k was negotiated

-Meanwhile, the grandkids (Baker) are trying to sell the land so they can get money for themselves and AP, but the construction of the highway is reducing the value of the land

-AP is impatient and wants to sell the land and brings the action for the sale

Rule:  A trial court shall order a judicial sale only if it is in the best interest of both the freehold tenant and the holder of the future interest.  
-must be a ‘necessity’ before the chancery court can order a judicial sale

-deterioration and waste of property is not the ultimate test in determining whether a sale of land affected by a future interest is proper

-consideration should be given to the interest of all parties
-AP can sell part of the land for economic relief, but not the whole of the land
4. Defeasible Estates
a. Fee Simple Determinable:  “to A so long as A farms the land.”  You have given someone a piece of property but only so long as they continue with the condition.  

-might last forever, but some restriction upon what the owner has to do to maintain ownership

-if you breach, you lost title instantly at the moment of breach

-At the moment of breach, you are an adverse possessor

Key Terms:  While, during, until, etc.  

When the condition is not met, the property automatically returns to the grantor.  This happens immediately and title is restored.  The interest of the grantor is called a possibility of reverter.  Because it is automatic and the property returns instantly, the prior interest holder becomes a trespasser and the land may pass through adverse possession.  

-The only way to avoid this would be to provide permission (as is done in the next case).  If you want you may pass the land to another upon the failure for a condition to be met.  This person is said to have an executor interest. 
b. Fee Simple Subject to Condition Subsequent:  (similar but is worded differently.  Instead, you word it as an outright grant followed by a condition).  “To A, but if A stops… or however if A doesn’t.”  

-means you give an outright grant, and that after that you put a restriction

-EX:  To my nephew A, but if the land is not farmed…

-When the condition is breach, title does not automatically leave the present possessor.  Rather the next in line must assert their right affirmatively.  
-only after you assert your right and the possessor refuses to leave do you begin Adverse possession

-There is limited time with which you may assert this right, known as laches.  

-A breach in this case requires that the grantor assert a right of entry.  Adverse possession in this case only begins when you assert your right to the property.  In some ways you would rather have a fee simple determinable because the statute of limitations begins immediately, and here it does not being automatically.  The right of entry is the interest which has been retained by a grantor in this scenario.  

• Mahrenholz v. County Board of School Trustees
-Mar 18, 1941:  Huttons conveyed a piece of smaller property in a larger property to Trustees of School District #1, stating that the property is to be used for school purpose only, otherwise reverting back to the Hs

-The School District built a school and held classes there until 1973, and then used it for storage

-Rest of the property eventually conveyed to Ms, including the school piece
Issue:  Is it FSD or FSSCS?  If FSD, then HH owns the property outright, If FSSCS, then HH has a right of entry

(Court finds that it is a FSD – if breach, owned by HH and conveyed to Ms in May ‘77-If no breach, HH still owns the future interest, but no conveyance.  On remand, no breach was found
Rationale:  -the language of the condition is an example of a grant which contains a limitation within the granting clause – suggesting a limited grant, rather than a full grant subject to a condition and thus gives rise to a fee simple determinable

-Terms of the 1941 deed, although imprecise, were designed to allow the property to be used for a single purpose – school – and the Hs intended to have it back if it were used for something else

1st phrase:  “for school purpose only” suggest that Hs wanted to give the land as long as it was needed and not longer

2nd phrase:  “otherwise to revert to grantors” seems to trigger an automatic return to the Hs

Rule:  Language such as “to be used for school purposes only” creates a fee simple determinable.

• Mountain Brow Lodge v. Toscano

T deeded property to MBL, which he was a member, but provided that the lot shall revert back to T if MBL either failed to use the lot or attempted to sell or transfer it

-MBL contends that it is a restraint on who mat use the land and is thus a restraint on alienation and is void

-T’s heirs claim that the language creates a fee simple subject to a condition subsequent
Issue:  -Whether the condition which requires that MBL use the land created a defeasible fee or whether it is a void restraint on alienation?
Rationale:  a condition that prohibits the sale of land is a restraint on who may use it and is void

-the distinction between a covenant which restrains the alienation of a fee simple absolute and a condition which restricts land use and creates a defeasible estate was long recognized

-conditions restricting land use have been upheld by the CA courts on numerous occasions even though they hamper alienation
-if you can’t restrict land use in such a way, real property could not be conveyed to a city used only for city purposes, church for church purposes, etc.

-BUT, use restriction compelling racial discrimination is not ok
Rule:  The use of land may be restricted in a conveyance.
The above cases and Ink are distinguished from ways to attach strings to a property

2 other ways:

1. Covenants:  will be discussed later


i. Distinguish from contract covenants in HOA and condos

2. Percotory Language:  you give a gift and expressed your wish on how land is to be used, but it is not legally binding

“I give this land to my niece to farm, and I will be very upset if she ever sells it.”

(No legal authority

• Ink v. City of Canton
In 1936, the descendants of Ink conveyed land to the Canton for use only as a park

-1961:  OH condemned it using the power of eminent domain and paid $130,822 into an account to be paid to those with interest in the land

-I wants to retake the premises (and the $131k) since the land is no longer being used as a park; C claims it gets the money since it did not voluntarily stop using the land as a park
Rationale:  -weight of authority holds that the grantee gets the money (Canton)

(grantor’s interest is said to be too remote to value

(Since the law has made it impossible to perform the condition under which the property is held, performance of that condition is excused

-this is deemed unfair b/c the grantor’s reverter is destroyed and the grantee is given more than what he got in the original grant b/c he is given land without a use restriction

**

-Restatement on Property provides for a division of the eminent domain award between the owner of that determinable fee and the owner of the right of reverter where “…the event upon which a possessory estate in fee simple defeasible is to end is an event the occurrence of which is probable.”

(The City gets the value of the land with a use restriction.  Ink gets the value of the land with no restriction MINUS the value of the land with a use restriction.  If the City fails to use its proceeds for park purposes, this money shall revert to Ink.

-City must use the money for park purposes, or it goes back to the Inks; Inks retain a future interest

-The City also retains the leftover land that wasn’t used as a highway and must keep using that as a park, but the Inks also retain future interest in that
Rule:  The proceeds from an eminent domain proceeding are to be divided between the holder of the fee simple on condition subsequent and the holder of the reverter.
C. Future Interests (See Study Guide)
1. Future Interests
a. Future Interests in the Transferor

∙Right of Entry:  interest retained by the grantor who gives away property via FSSCS

∙Possibility of Reverter:  interest retained by the grantor who gives away property via FSD

∙Reversion:  follows every other present interest where the grantor retains an interest.  Thus, when a FT runs out, the grantor will have a reversion interest. Or similarly when a life estate runs out.  If you want to ID those interest that belong to the transferor, you know which the first two belong and reset retain a right of reversion.

(You may will these interests away.

b. Interests Created in a Transferee
A. Vested Remainder:  what you would most like to have if you are the holder of a future interest.  A vested remained means that you have received a future interest that will become possessory.  All you have to do is wait.

Requirements:

a. Must know who they are

b. No condition precedent except wait

Types of Vested Remainder:

1. Vested to a Known person – “to A for life, remainder to B”

2. Vested subject to open:  vested to one person, but might have to share with others who come to the group; the right remains open to a class and thus the class must stay open

“To A for life, remainder to A’s kids”


-common way to make gifts

-must wait out A’s lifetime, won’t know until A dies

3. Vested Subject to Divestment:  you are told that you get property, but it can be taken away form you

“to A for life, remainder to B, but if B is ever convicted, it goes to C”

(all called vested remainder b/c they are to a known person.  We know at least one person to whom the remainder will be transferred.  And, there has to be no condition precedent.  There cannot be anything they have to do before they can receive.

B. Contingent Remainder

-can be different in 2 ways

1. It may be to an unknown person:

“A gift to A and to A’s kids while A has no kids”

“To dean of Catholic Law when I die”

-also not a known person

2. Or, if know the person has been named, but there is a condition precedent

-“To A for Life, rem to B, if B is living”

“To A for life, rem to B if he has not been convicted to a crime”

2. Executory Interests
Anything that follows a defeasible fee – FSD, FSSCS

-same thing as a reverter or reversion, but only for third party

Executory interest:  is a future interest in a transferee that must, in order to become possessory:  (1) divest or cut short some interest in another transferee (shifting) or (2) divest the transferor in the future (springing)

Shifting:  your executory interest immediately follows an interest in a 3rd party

“To Catholic U as long as they maintain a law school, but if you pass the bar it’s to you”
Springing:  the person you divest is the grantor; 

Ex:  “the first one of you who passes the bar gets the property”

“To B when B graduates”

(only difference is whose interest the exec interest follows

Problems with Future Interests

-diminishes marketability and alienability

-creditors cannot tell whose interests are worthwhile

(leads to creation of trusts

3. Trusts
If giving gift outright to a known person, you don’t need a trust

Otherwise, gifts known to people do not require a trust.  Generally when one wants to maintain use of the property, a trust is recommended.

•Begins w/ Settler:  owner of the property

-corpus or res:  property being put into trust

-if trust, take ownership of the corpus and divide ownership in 2 ways:  

1. transfer property and give legal ownership to the trustee – only person that has to be dealt with by 3rd parties
2. give equitable ownership to beneficiaries


-3rd parties do not deal with beneficiaries

Trustees have 3 obligations

1. Follow instructions of settler

2. Fiduciary Obligation:  Duty of care – must care for the trust the way a reasonable person must

3. Fiduciary Obligation:  Duty of Loyalty – they must use the property for the sole benefit of the beneficiaries

(If you don’t fulfill these, person can sue the trustee

(excellent way to handle assets for people who are legally incompetent, ie minors

Law now allows the settler to legally be the trustee

-A settler can be a beneficiary only if there are other beneficiaries as well

-A beneficiary can be anyone in the world

-Rule of Shelley’c Case:  give a gift for A to life, remainder to A’s heirs

Remainder in A’s heirs = contingent remainder

-only happens when a life estate and contingent remainder is merged into a FSA

(In Shelley’s case, they merged the above situation into a FSA in A

-Danger:  A’s heirs have no independent say in what happens to the property.  In fact, the reason why this type of interest was created was b/c A was not trusted.

(a number of US jrsdns still have this, but not many.  The contested issue is whether the abolishment of this was done retroactively or not

Doctrine of Worthier Title:  where O the property owner gives the property to A for life, the remainder to heirs of O

-furthers alienability

-heirs get contingent remainder

-Common Law courts came up with a doctrine to destroy the contingent remainder

(O gives to A for life, then a reversion in O  

-any interest to the grantor is always vested; Property can’t be sold under old circumstance, A can never sell

4. Destruction of Contingent Future Interests:  destroys anything that is not ready to vest when the previous estate runs out

“To A for life, remainder to B if B is an attorney”

(this doctrine won’t strike this statement, but when first interest runs out, if B is not an attorney, the future interest of B will be struck

-if not struck, the land must be on hold as long as B is alive b/c he could become an attorney

-OR, Ex:  if remainder to B if B is 30, and B is 17, then it is struck and it goes back to grantor or grantor’s heirs

(number of US jrsdns have abolished this

5. Rule Against Perpetuities:  Applies everywhere; all US jrsdns has dealt with it

-[Identify all interests as you go along]

•Basic Rule:  no interest is good unless it must vest, if at all not MORE than 21 years after some life in being at the creation of the interest (see handout)

(SEE HANDOUT):

-Step 1:  is the grant a reversionary interest of any kind retained in the grantor rather than a third party?  If yes, the Rule does NOT apply and make further inquiries under the rule.

-Step 2:  IS the grant a vested interest that vests in all the beneficiaries at the time it is made?  If YES, the Rule does not apply.
-Step 3:  Does the grant in question make a gift to one charity followed by a gift to another charity?  If YES, there is an exemption to the Rule.  

-Exemption made by common law to encourage gift to charity.

i. Subject to the rule:  contingent remainders, executory interests, gifts vested subject to open, and purchase options

-Steps 4-6:  how to apply the rule if you have to

When was the rule created?  What was the vesting event?  

Steps 4-6:  take a look at the title (SEE HANDOUT)

-Always identify the interests first so you can rule out when you do not have to apply the rule.  Draw yourself a timeline like this, ansd ask yourself who is alive at the creation of an interest.  

An interest is created the date of the grant 

Choose all the names of a problem, they become your potential measuring lives of the problem.  They must be alive on the day you make the gift.  A person born a year after the interest was created is disqualified.  You cannot use as a measuring life, anyone in an open class as long as it is open to newcomers.  The class also would need to be easy to identify.  Next, ask what is the event that has to happen for us to get the property.  

Step 6:  (only work with Common Law Rule) If the gift is to my brother, but which ever passes the SC bar exam first.  This is something that will be known within your lifetime and is thus valid

-Once you determine that an interest is void, remove it and keep the rest of the gift

-Very often the issue of the original grantor will have reason to challenge these interests
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-Measuring life= will we know in the lifetime of 21 years of the measuring life’s death?
Alternatives to RAPs

•Savings Clause:  not withstanding anything above, the interests cannot vest beyond the perpetuities period.  Thus, any interest that has not vested with the life of being plus 21 yrs will never vest.  

•Cy pres Doctrine:  one of the proposed reforms to RAPs; take what you did and make minor corrections to stay within the rule – can be invoked by courts or the legislature

-(courts or legislature) allows the judge to rewrite things to help them into compliance.  Those jrsdns that follw the strict rule against perps will follow this rule.  The problem is that it is not really a fair way to evaluate wills.

•Wait and See:  the courts wait for the duration of the perp period to expire and if the gift has vested then it’s valid.  If it has not, it is invalid.  Good side:  more likely to do what the donor wanted, BUT you have to wait for everything to vest

-Many jrsdns decided against the rule b/c it keeps things open and uncertain for too long

•USRAP:  if you can prove that it will vest within the common law rule, then it will vest.  BUT you also have a second option which is to “wait and see” for 90 years.   IF after 90 years vestment has not occurred, then the gift is not valid.  This removes the need to find a measuring life.  BUT you have to wait 90 years.

-Most popular system

• Jee v. Audley
Edward Audley bequeathed an interest of 1000£ to his wife for life; upon her death, the remaining sum to Mary Hall and her heirs; if no heirs then to kin of John & Elizabeth Jee

Wife=life estate

Mary Hall=has an equitable life estate; then gives her a poorly written fee tail

Jee kids=contingent remainder, but they must outlive MH issue

-4 Jee daughters

-At the time, Mary was 40 and unmarried and Jees were 70 and unlikely to have any more kids; Jee kids wanted the 1000£ secured upon MH’s death for just the four of them

**
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-Jee Parents:  will we know with their lifetime plus 21 yrs which daughters will outlive MH bloodline?  NO, they are not measuring life

-Jee kids:  also cannot use them b/c measuring lives are the same as their living parents – they are an open class

-Audley:  he is also irrelevant to the within 21 yrs of MH’s bloodline.

-MH:  if she leaves behind kids, it may be several generations until her bloodline runs out; making the gift void

•Daughters of Jee brought suit to preserve the money; they thought they were going to get it; didn’t want MH to spend all the money if she has no issue; wants Court to declare that they are the legit beneficiaries

-you will have the same result in any modern jrsdn that recognized the common law rule against perpetuities.  The court will not apply a wait and see rule.  

How could this have been written?

If at her death, MH has no issue, then the Jees daughters inherit.  Or name the Jees by name, this will create a new life.  Or, at the time of my death, any of the Jee daughters living would close the class.  Other, do not include the survivorship requirement, creating a vested remainder.  

• The Symphony Space, Inc. v. Pergola Properties, Inc.
1978:  Broadwest sold a 2-story bldg in Manhattan to SSI, a non-profit devoted to the arts, for $10k, well below market value

-The deal included a lease-back provision which B leased the office-space portion of the bldg from SSI for $1/yr

-It also included a 25-yr mortgage with B serving as a mortgagee 

-AND, for another $10, B was given the option to repurchase the bldg at any time after July 1, 1979 so long as the Closing is during 1987, ’93, ’98, or ‘03

-1981:  B sold and assigned its interest to another company for $4.8m then that party transferred its interest to PPI

-The value of the property had increased significantly since the original deal, so PPI decided to exercise the option to buy back the bldg

-SSI filed a declaratory judgment action arguing that the option agreement that it originally entered into with B was void under NY’s version of the Rule against Perpetuities
(Repurchase option is void, so SSI got the property for $10k

Rule:  There is no exception to the Rule Against Perpetuities for commercial option agreements.
D. Common Law Joint Tenancies
3 ways you can own property with someone else

Tenancy in Common 

Joint Tenancy

Tenancy by the Entirety

1. Tenancy in Common

-typically the default rule

-each co-owner owns an undivided, separate interest in the whole

(the practical problem is that if both parties cannot agree, then what to do with the property – a dispute must be regulated.  

-also, no survivorship rights; if a co-owner dies, the heirs of that person gets the property, not the co-owner

-Interest in the property is completely subject to your creditors during life and death

-allowed to own unequal shares that might reflect the different ownership interests (one person can own 80%, the other person 20%, but each party still has an undivided interest in the whole)

-Any 2 people may own property as TIC; if you want to take property in a corporate name, artificial entities are allowed

2. Joint Tenancy

-Key distinction is that JT has survivorship rights.  If A and B own property, if A dies, B owns the whole thing, claiming full possession

(common for husbands and wives who own the family home

-Benefit:  avoidance of the probate process

-BUT, must make sure that the person who you own the property with is someone you want to get the property once you die

-can sever a JT without the consent of the other joint owners

-One thing you might do when lending money to a JT is to require the tenant to sever the JT by creating a TIC

-For JT:  natural persons only, but can be any relationship to each other

-assume equal shares, but some jrsdns are lenient on this

-if multiple JTs, survivor gets the property, just outlive the other JTs; BUT if one of them is severing, the others are still in JT

A can sever the JT, but B and C would still be JTs

-need time, title, interest and possession (p. 340)

a. Time:  interest of JT must vest at the same time

b. Unity of Title:  the instrument of possession is the same or by the same adverse possession; when 2 adverse possessors enter property together and acquire the title at the same time, they may have a JT

c. Interest:  equal shares and identical interests measured by duration; 

EX:  if piece of property that O wills away and O gives half to A, the other half to B for life remainder to C, then A,B cannot be JTs b/c their interest is of different duration

d. Possession:  both must have right to equal possession of home

-Problems:  bank accounts have difficulty with co-ownership.  Some people will have 2 names on a bank account b/c they assume 50/50 ownership, but not survivorship rights.  At death, Bank would assume that the other person on the account got all the money.  Often, parent and 1 sibling on an account.  Must look to intent to what the person wanted.  Default rule in general when it comes to bank accounts is usually a JT with right of survivorship so bank is not liable to anyone else.

•Survivorship rights

•Creditors access in life, not death

•Severed without consent of JT

•Natural Persons/any relationship

•Assume equal shares

3. Tenancy by the Entirety
(very similar to JT)

-everything that applies to JT applies to TE, with a couple of changes

-TE is only bt/wn husband and wife

(Four other unities, plus)

e. Unity of Marriage:  if representing a couple engaged to be married, they can’t do a TE

-If divorce, the fifth unit is severed turning the property into a TIC

*Cannot be severed unilaterally

-Big difference is the right of creditors.  B/c TE cannot be severed unilaterally, creditors cannot force debtors to sever a TE to establish sufficient credit; thus creditors are all but required to have both parties sign

(No creditor’s rights

**2 Exceptions to JT or TE on right of survivorship:  

1. if one tenant kills the other, no right of survivorship

2. -If both tenants die at the same time, and can’t tell who died first, will treat it as a TIC

-Modern Law says you must outlive the other by 120 hours to get the entire property

Severance of JTs
•Riddle v. Harmon
Rs bought some land and took title as joint tenants

-Ms. R didn’t want husband to get her part of the land when she died, so she requested that the joint tendency be terminated so she could dispose of her interest by will
Rule:  A joint tenant can unilaterally sever a joint tenancy without the use of an intermediating third party by conveying his or her property interest to himself or herself.
-In the past, (it would have been legal if she had used a 3rd party, but she didn’t want to bother with the strawman

-Court said that the strawman was silly, and that they should just be able to do it themselves with it.  It was an old common-law rule that is antiquated.

•Harms v. Sprague
Will & John Harms took title to real estate, with full right of survivorship

-Carl and Mary Simmons owned a lot and home nearby and Sprague agreed to buy it for $25k, paying $18k in cash and signed a promissory note for the balance of $7k

-S asked JH to co-sign the promissory note for the $7k and give a mortgage on his interest in the joint tenancy property and JH agreed and executed the note

-The note stated that the principal sum of $7k was to be paid from the proceeds of the sale of JH’s interest in the joint tenancy property, but no later than 6 months from the date the note was signed

-WH was unaware of the mortgage on the property given to the Simmonses 

-JH’s will stated that CS was the devisee of his entire estate; JH died in 1981
Issue:  (1) Is a joint tenancy severed when one joint tenant mortgages his or her interest in the property?  (2) Does such a mortgage become a lien on the property after the death of the mortgagor?

Rationale:  (a joint tenancy is not severed when one joint tenant executes a mortgage on his interest in the property, since the unity of title has been preserved

-inherent feature in the estate of joint tenancy is survivorship, where survivor of the joint tenancy succeeds to the share of the deceased joint tenant by conveyance
While JH was alive, the mortgage existed as a lien on his interest in the joint tenancy; when he died, the interest ceased along with it the lien of the mortgage
Rule:  A mortgage does not sever a joint tenancy, and the surviving joint tenant takes the interest of a deceased joint tenant without being encumbered by the mortgage.
6 Rules for JT – Right and Responsibilities Between Co-Owners

1. A contract bt/wn the parties generally trumps any rules the state creates among cotenants

2. Co-owners are not fiduciaries.  

3. If co-owner, you have no obligation to pay rent to each other, but must share rent that comes from a third party or any other revenue

4. If both co-owners, right to contribution for certain things – you can force your co-owner to contribute to things like mortgage and taxes

5. You can be credited with costs for other things including repairs and improvements.  If you make repairs, generally you cannot bill as you go instead you are credited with these improvements so that upon sale you can recoup what was done.

6. No AP runs bt/wn co-owners unless you oust a co-owner

-BUT, if co-owner tries to come onto property and you refuse them, AP then begins

*Action for accounting – may allow you to recoup costs before selling property

Partition

•One brings an action for partition if you want to get out of a co-owner relationship

2 Types:

Partition in sale:  property put up for sale and the proceeds split; co-owners can bid on it

Partition in Kind (Physical):  literally split up the property into parts of equal value

-Courts prefer partition in kind, BUT, not all parts of the land are of equal value

•Delfino v. Vealencis
Ds and Vs own as TIC real property in CT – a 20.5 acre parcel of land and dwelling of V

-Ds own 99/144; Vs own 45/144

-V occupy the dwelling and operates a garbage removal business from there; neither party is in actual possession of the remainder of the property and Ds want to develop the rest of the property into residential building lots

-Vs moved for judgment of in-kind partition – physical division of the property into separate tracts
Rule:  A partition by sale should only be ordered if the physical attributes of the land in question are such that a partition is impracticable or inequitable, and the interests of the owners would be promoted by a partition by sale.
Rationale:  partition in kind is preferred over partition by sale because “a sale of one’s property without consent is an extreme exercise of power warranted only in extreme cases”

-sale in this case would not support the best interests of the parties
Co-Ownership
•Spiller v. Mackereth

S & M owned a bldg in downtown Tuscaloosa as TIC, a leasee vacated and S started to use the bldg as a warehouse

-M wrote a letter demanding S to vacate half the bldg or pay half of the rental value and sued S
Rule:  In the absence of an agreement to pay rent, a cotenant in possession is not liable to his or her cotenants for the value of his or her use and occupation of the property unless there is ouster of a cotenant.

-Ouster is described in 2 fact situations

1. the beginning of the running of the SoL for adverse possession

2. the liability of an occupying cotenant for rent to other cotenants

(in AL, possessing cotenant must have complete ownership of the land to support an ouster – S did not have ouster

•before an occupying cotenant can be liable for rent in AL, he must have denied his cotenants the right to enter

-S put locks on the bldg, but no evidence that he meant to exclude M or that M ever asked for keys to the locks
(thus, insufficient
•Swartzbaugh v. Sampson
Mr. and Mrs. Sw owned 60 acres of land containing walnut trees as JTs with the right of survivorship

-Sampson entered into negotiations with Sws to lease a portion of the land for a boxing pavilion

-Husband and Sa entered into an agreement, but wife never signed off on the lease and maintains that she never wanted the lease to happen
Rule:  A joint tenant, during the existence of a joint estate, has the right to convey or mortgage his or her interest in the property, even if the other joint tenant objects.
- The lease is valid and cannot be cancelled by the wife

What can she do now?
-Mrs Sw. can now bring an action for accounting where she gets half the rent

-get an action for partition – likely partition in kind – 

-can try to get herself ousted:  try to enter into possession with leasee, and if he denies her, then she has ouster and can get half the market value of the rent

E. Common Law Marital Interests
2 Different Approaches:

1. Common Law System – most states

2. Community Property – 8-10 states

Old Rule:  Man and Wife were one legal unit and hubby controlled all property

-W had lifetime support and H was liable for her torts

-also included property owned before marriage 

-dower – went to W; if hubby died first, W would get life estate and 1/3 of land but first son would get the land

-this changed through the Married Women’s Property Act adopted in the 1800s

NOW: 

Can choose to hold property as TE, or TIC or JT

-Or, you can choose one person to own individual

*Generally, TIC, JT, and individual are applied the same way as non-married parties, but TE is different

•Sawada v. Endo
Nov. 30, 1968:  Ss were hurt when KE hit them with a car

-KE was the owner, as a tenant by the entirety with his wife, UE of a parcel of real property

-July 26, 1969:  UE conveyed the property to their sons

-Oct. 29, 1969:  Complaint and summons served to KE

-Jan. 19, 1971:  Ss get judgment of ~$25k

-Jan. 29, 1971:  UE dies

-After the judgment, Ss grow frustrated in their attempts to gain satisfaction of judgment and want the personal property of the kids
Issues: Is the interest of one spouse in real property, held in tenancy by the entireties, subject to levy and execution by his or her creditors?
Rule:  An estate by the entirety is not subject to the claims of creditors of only one of the spouses because neither spouse acting alone can transfer his or her interest.
Rationale:  HI joins G3 states, under the Married Women’s Property Acts the interest of a husband or a wife in an estate by the entireties is not subject to the claims of his or her individual creditors during the joint lives of the spouses

-Thus, the property conveyance was legitimate

-Interest in family solidarity retains influence upon the TE as it is available only to the husband and wife and protects a surviving spouse from inconvenient administration of the decedent’s estate and from the other’s debts
4 groups of Jurisdictions on this matter:
G1:  creditors of the husband can take H’s share

G2:  creditors of H or W can take H or W’s share

G3: (HI) not subject to judgment at all if 1 spouse only is liable

G4:  Convey survivorship rights only

Q:  What happens to property when marriage ends through divorce or death of spouse?

Old Rule:  right of dower, still go to surviving spouse

New Rule: 

1. Intestacy:  if person dies without a will, law is very generous to surviving spouses

2. Will:  generally people who write wills will provide generously to the surviving spouse

-If you don’t provide for spouse, then elective share:  minimum you must leave to spouse in a will

-If intestacy statute is generous, normally elective share in the jrsdn will be less

(lots of litigation to strike down wills so widows can get intestacy, not elective share

-Elective share usually ½ or 1/3 of the value

-Uniform Probate Code is trying to establish a sliding scale for every year of marriage

-If you want to avoid giving $$ to spouse, you can give everything away before you die, buy life insurance, own lots of things in JT with other people, etc.
-Also, have later spouses sign a prenup waiving elective share and courts will uphold it if it’s fair and the other person knew what was going on

•US v. 1500 Lincoln Ave.
US wanted forfeiture of a pharmacy property where Lenny Bernstein and Linda owned and Lenny sold drugs, but Linda didn’t know about it and challenged it
•Immediate forfeiture of the interest of the guilty spouse, serving the purpose of forfeiting property used for drug-dealing, BUT, Ms. B retains a life estate AND the right to obtain title in FSA if she is predeceased by the guilty spouse.  Essentially, Court put US in the shoes of Mr. B, and they get all the rights of him.  Hubby is no longer co-owner and can never get the property.  If hubby dies first, US gets nothing.  If wife dies first, US gets it.  

*different from lis pendens b/c Hubby is no longer owner AT ALL

-US must share in maintenance and upkeep of property, and sign off on leasing, etc.
Rule:  A tenant by the entireties has the right to possess and use the whole property during his or her lifetime and the right to obtain title in fee simple absolute if his or her cotenant predeceases him or her, and is also protected against a levy on the property by any of the cotenant’s creditors.

DIVORCE

Distribution at Divorce
•The old rule:  at divorce, whoever owns the property remains it; whatever was jointly owned, they split

•NEW Rule:  Equitable distribution:  

-Look at earning capacity

-source of the asset – heirloom, inheritance, etc.

-contributions to acquiring assets/investments

-future conditions – ability to support themselves – skills?  Out of workplace?

-future earnings potential – education, training

-what’s the standard of living for each of the parties?

-age/health

-custody of children

(court casting a wide net – all assets acquired before or after marriage from every source, then using all above factors, split assets

-Most states no longer have alimony b/c you make distribution at the time of the divorce and the courts don’t want to have the parties continuously in court on the question of alimony

REIMBURSEMENT OF FUTURE EARNINGS IN DIVORCE

CO approach:  no reimbursement based on past or future

NJ approach:  reimbursement of past expenses – there are practical problems of calculating future earnings, so you just get reimbursed such as anything paid in tuition, fees, etc.

NY approach:  a degree is marital property and thus you can be compensated for future earning capacity

--O’Brien v. O’Brien:  MD degree is marital property subject to division

• In re Marriage of Graham
Man earns business degree while wife is an airline stewardess and pays the bills and cleans the house, then he wants a divorce; couple acquired no marital property

-Uniform Dissolution of Marriage Act requires that a Court shall divide marital property in such proportions that the Court deems fair

-Marital Property is all property acquired during the marriage EXCEPT:  property acquired by gift, bequest, devise, or descent; property acquired in exchange for the above; property acquired by a spouse after a decree of legal separation; property excluded by valid agreement of the parties
Rule:  An educational degree is not property, and therefore not subject to division upon divorce.

Rationale:  Court says degree isn’t property b/c it can’t be bought – like a car, house – b/c it requires intellectual effort and is the product of his talent, initiative  

-A degree also terminates at death and non-transferable during life

*CO approach

•Elkus v. Elkus (NY Courts)
Wife was an opera singer and husband was an aspiring singer and her voice coach

-when they first married, wife wasn’t famous, but soon thereafter, wife got really famous and husband traveled with her, took care of the kids, served as her voice coach, and made a lot of sacrifices

-Wife claimed that her status as a celeb was not property, Husband claimed that because her celeb status and career increased in value during their marriage in part because of his efforts, he is entitled to equitable distribution of this marital property 
Rule:  An increase in the value of one spouse’s career, when it is the result of the efforts of the other spouse, constitutes marital property and is thus subject to equitable distribution.
Rationale:  things of value acquired during marriage are marital property even though they may fall outside the scope of traditional property concepts, not restricted to professions requiring a license or degree

-previous mandatory authority:  “the skills of an artisan, actor, professional athlete or any person whose expertise in his or her career has enabled him or her to become an exceptional wage earner should be valued as marital property subject to equitable distribution.”
F. The Community Property System
8 States employ this model:  CA, LA, etc. – states that have roots in the Spanish model

Hybrids:  AK & WI

-radically different way for holding property if you are a married couple

•The Basic Model

1. Premarital Property:  all things acquired before the marriage remains separate

2. a. After marriage:  all assets owned 50-50 regardless of who earned it if acquired during marriage

b. Exceptions:  gifts, inheritance, if by agreement, they think should be separate

3. Tenancy by Entirety:  Don’t exist in community property states

4. Neither spouse acting alone can alienate

-At death, no elective share – each can dispose of half of joint property; can completely disinherit their spouse and that’s fine b/c spouse already has half of marital assets

-Each spouse has all their own property and half of community property

-Equitable distribution in divorce

Two things to be careful of:  tax issue and migrating couples

•Tax Issue:  Ex:  Buy home for $200k in 1990, sell it at $800k in 2000, Capital Gains of $600k

-BUT, if owner died in 2006 and bequeath it to another, they do not pay a CG tax on the increase.  But if the property is then sold, the CG tax is only the difference between the value upon its receipt and the difference when sold.  In 2007, thus, the property was worth $620,000 and the tax is only $20k.

-If property in TiC, and one person dies, half of the property is subject to CG tax

•Migrating Couples

3 Basic Rules:

1. Classify Property at acquisition 

2. Survivorship/intestacy/death:  governed by state of domicile at death

3. Real Estate:  always controlled by state of location

III.  Leaseholds:  The Law of Landlords and Tenants
A. Introduction
2 Themes:

1. Involves contract law

2. Local Law at its local level – something local jrsdns care a great deal about 

TYPES OF LEASES – 4 types

1. Term of Years:  lasts for a fixed period of time with an end date spelled out in the lease itself.  If you want to vacate, no notice required.  If a party dies, death will have no impact on termination.  Some jrsdns limit how long these can last.

2. Periodic Tenancy:  a lease for a period of some fixed duration that automatically continues for succeeding periods until either party gives notice of termination.  Death has no effect, must finish current period.  Notice of termination must be equal to the period, but not to exceed 6 months.

-Common for leases that began as term of years to convert to periodic tenancy

3. Tenancy at Will:  least formal of the leases; tenancy that endures as long as both landlord and tenant desire; death ends the lease instantly; period of notice ends whenever one of the parties wants it to end; in practice, modern statutes ordinarily require a set period of notice (30 days)

4. Tenancy at Sufferance/Holdover:  what happens when a tenant stays after the lease term has ended; landlord can (a) evict or (b) consent to a new tenancy, but can’t do both.  Most landlords and tenants do a negotiation and novation instead of the above two options, where the parties work something out.

•What does the landlord keep when doing an above lease?

-Reversion

-If he gives it to a 3rd party after the lease term, they have a vested remainder

•Garner v. Gerrish
1977:  RD owned a house in Potsdam, NY, April 14 he leased it to Gerrish for $100/month.  The lease stated that Ge had the option of terminating the lease at any time
-1981:  RD died and Ga became the executor of the estate and requested that Ge quit the premises

-Ga contends that the lease created a tenancy at will since the length of the lease was indefinite; Ge contends that the lease created a determinable life tenancy

Rule:  If a lessee has the option of terminating a lease when he pleases, a determinable life tenancy is created.
•Crechale & Polles, Inc. v. Smith
-1964:  CPI enters into lease with S for five years at a rate of $1250/month

-Toward the end of the lease, S arranged a meeting with CPI to negotiate an extension on a month-by-month basis, CPI refused, but then allegedly relented to S staying without signing anything

-S submitted one check and CPI cashed it; the second check labeled “Final Payment” and CPI did not accept it and rejected being on month-to-month

-Feb. 6:  CPI wrote S denying the existence of any oral agreement and requesting S to vacate the property
Rationale:  Once a landlord chooses to not extend a lease on a month-to-month basis, but then fails to pursue the remedy of ejecting the tenant and accepts monthly checks for rent due, the landlord in effect agrees to an extension of the lease on a month-to-month basis
Rule:  Once a landlord elects either to treat a holdover as a trespasser or to hold him to a new term, he may not change his mind.
B. LEASE

-Old Rule:  it was a document of conveyance – deed 

-Deed you can do in 6 sentences, leases are way longer

-Modern Rule:  more like a contract that affects the land and establishes a LL and tenant relationship 

C. Selection of Tenants

-There are 2 constitutional provistion to keep in mind.

1. 14th A – prohibited discriminatory state action

2. Civil Rights Act of 1866 – both more expansive and less expansive than FHA

-More:  it includes small private homes; if you have a client bringing a case under any of the 2 major exceptions to the FHA, you will have to file a claim under the Civil Rights Act.

-More:  also covers commercial property

-Less:  focuses just on race – list protected list of protected classes

-Civil Rights Act proved not to be effective, thus the FHA passed in 1968

•FHA
-not a constitutional claim, rather a statutory claim

-3 part analysis

1. Exceptions

2. Protected Classes

3. Prohibited Acts

1. Exceptions (Exemptions):  

-single family home sold by owner if he does not own more than 3 at one time;

-owned – ie, no real estate broker

-only one sale every 24 months

-Religious clubs, private clubs, elder housing are also exempt – applies to rentals and sales

-Unit:  rental in landlord’s home – occupied by 4 families or fewer and landlord (incl. landlord) is a resident (small-time landlord exception)

*Advertising must always comply with FHA, even if you fall into an exception/exemption

2. Protected Class

-Occupation, student status are NOT protected classes

-Race, Color, Religion, national origin are original four protected classes

-Gender, Familial status and handicap are also protected

-Issues that arise:  say LL is discriminating against miners – this is generally OK, but if miners are 90% of one ethnicity, then it could be a problem

Another issue:  Americans with Disabilities Act is NOT part of FHA, but also governed provisions of new residential buildings and to retrofit old buildings

3. Prohibited Acts
(a) Refuse to sale or rent after the making of a bonified offer or to refuse to negotiate for the sale or rental to a member of a protected class

(b) to discriminate against any person in the terms, conditions, or privileges of sale or rental b/c a member is one of a protected class

(c) is the prohibition of ads, all must be in compliance with the act and may not indicate any preference biased towards the protected class

(d) prohibits representing any person with membership in a protected class that a dwelling is not available when in fact it is

(e) prohibits for profit inducing one to sell

(f) (1) prohibits discrimination in the sale or rental to any buyer because of the handicap of the buyer or rental themselves, a person intending to live there has a handicap, any person associated with the renter or buyer (2)(3) identifies what it means to discriminate, which includes a refusal to permit at the expense of the handicapped person reasonable accommodations.  The LL would have to allow a tenant to make reasonable modification at their expense, and convert them back afterwards.  (b) is a refusal to make a reasonable accommodations might be necessary for people with disabilities.  (c) in connection with design of a new bldg, the public use and common portions of such dwellings are readily accessible.

•Soules v. HUD (*Good analysis of FHA)
S was a mother with a child and caring for her mom.  She wanted an apartment in this one area of Buffalo.  She contacted a realtor, D, about an ad D placed in the paper.  D asked questions about whether S had kids and appeared disinterested in showing her the apt. when she found out S had a kid b/c the people that would live below S are elderly and don’t want kids running around.  HOME, nonprofit to assure that people have equal housing opportunities, contacted D on S’s behalf with testers and D seemed more susceptible to rent to a single woman

-BUT, D told a family that lived in another apt managed by D that the apt was available

-Eventually, the apt was rented to a single woman with no kids

-D was also out of town a lot caring for a sick aunt

-D also asked about children b/c of a NY statute that prohibited kids of different sexes over age 5 to have separate bedrooms
Rationale:  -FHA was intended to protect American families without placing undue burdens on landlords

-Prima facie case, P must show:  (1) party is a member of a statutorily protected class who applied for and was qualified to rent or buy housing and (2) was rejected although the housing remained available

(S meets pf case of familial status discrimination, but this does not guarantee recovery as D can explain whether the actions were motivated by impermissible considerations

(Burden of proof then shifts to D and must show a legit nondiscriminatory motive.  Here, D claims that she was worried about noise and preventing noise for the other tenant – had a willingness to rent to tenants with children, just not noisy children.  Also claims S was rude and had negative attitude.  

(Then, burden shifts back to P, P must show that D’s reasons are a pretext
Rule:  Housing providers can defeat discrimination claims by showing legitimate reasons for refusing to rent, and factfinders are allowed to inquire into the providers’ subjective intent in questioning prospective applicants.

D. DELIVERY OF POSSESSION

-what do you owe your tenant on Day 1 of your lease.  

-English Rule:  Legal right of possession and actual possession; LL’s obligation to evict

-American Rule:  tenant only gets legal right of possession and tenant has to evict

(English rule is the majority rule in the US and is the rule adopted by the Restatement.

Tenant favors English rule, otherwise they are contracting for a lawsuit

-There is privity between LL and previous tenant 0 they already have a contractual obligation

-LL is also getting a benefit from previous tenant, thus should assume the risk of being there

-T wants to move in that day, and they’ll be incurring additional expenses by finding somewhere else to live

LL favors the American rule

-LL didn’t do anything wrong and shouldn’t be responsible for the torts of others

-New lease assigns the rights and responsibilities to the new Tenant

-T1 has the incentive to get the T2 off, so it should be on the T1
-Lease should always have a contractual provision to discuss this

-Most jrsdns will say if prior tenant holds over, new tenant will not be responsible for rent or eviction, but will not be able to sue LL
•Hannan v. Dusch
H leased land from D, when the lease was to begin, the tenant then in possession failed to vacate.  D failed to put H in possession.  H contends that D must deliver actual possession, and should have evicted the holdover tenant.  D contends that he need only deliver the legal right to possession.  
(American rule controls

-it is unfair to hold a landlord liable for the wrong of another

Rule:  A landlord only has a duty to deliver the right to possession of the premises to a tenant, not actual possession.
E. SUBLEASES & ASSIGNMENTS

Assignments:  if you are assigning a lease and that is what you have decided to do either as the tenant or as a LL, an assignment is a transfer of the lease over to a new person

-give away all the remaining term of the lease, keeping nothing for yourself

Before you sublease or assign, 

LL has original possession

-Leases to T1 – there is a contractual obligation to each other - privity of K

-The two of them also has privity of estate

If Sublet or assigned to T2, they have privity of K and privity of estate

With T2 and LL, they have privity of estate

-When T2’s terms runs out, it goes back to LL

If T2 is not paying rent, LL can go after T1.  T1 is not off the hook.  LL can also go after T2 b/c they have privity of estate.  LL can get rent from T1 b/c they have a K and through T2 b/c they have privity of estate.
If LL is not fulfilling its obligations, T2 can sue.  T1 can also sue b/c T1 has an obligation from the LL to keep its obligations.  T2 can sue T1.

If no one paying rent, then LL can evict.

Sublease:  all the above, but you intend to come back.  You are transferring part of the term to a 3rd party.  T1 and T2 have privity of K and estate.

What relationship between T2 and LL?  No consecutive possession of premises.  So, no privity of K or estate.  No relationship between the two.  LL cannot go after the T2, they must go after T1.  T2 cannot sue the LL either.
If Tenant breaks the lease, LL has a duty to mitigate damages.  LL can bill while an apt is empty, but must make a good faith effort to put a new tenant in possession.

Even though LL can bar subleases or assignments, duty to mitigate damages might make them more susceptible to allowing them.

•Ernst v. Conditt
Es leased a tract of land to Rogers on June 18, 1960 for a term of 1 year, 7 days beginning on June 23

-R went in possession of the property and built an asphalt racetrack and a fence around the property and floodlights 

Lease Terms:  $4200/yr in rent of $350/month or 15% of gross; lessee shall not assign or sublet the leased premises without written approval of Lessors; upon termination of the K, all extensions and improvements will be moved at Lessee’s expense and the property cleared, excluding surface paving

-R operated the business for a month, then entered into negotiations with C to sell the business to him, and C wanted a 2-yr lease

-R went to Es to amend the lease terms, including a 2-yr lease, the right to sublet, and that R will remain personally liable for faithful performance of the lease

-C paid the rent for Aug-Nov to Es, then stopped b/c he claimed that he was not liable to them for rent; paid June ’61 rent to them though; C remained in possession of the property until the lease expired 
-July 10, 1962:  Es notified C that the lease would expire and demanded past due rent and removal of stuff on land or else it would be removed at his expense; C did not respond

-Aug. 1:  Es file bill seeking recovery of $2404 in back rent and sum of $4200 for removal of stuff

-Es contend the lease to be an assignment of the lease to C; C contends that R is liable to Es, not C 
Rationale:  -R reserved no part or interest in the lease, nor did he reserve a right of re-entry in event of a breach of conditions by the subletter, R merely agreed to be personally liable for the rent and expense of removal of the changes made to the property

-Court says that it is an assignment because R gave the whole lease away to C. Thus, LL can go after C as well as R.  LL and C have privity of estate.  
Rule:  In determining whether an assignment or a sub-leasing has occurred, the court looks to the intentions of the parties.   
•Kendall v. Ernest Pestana, Inc.
[*Commercial case.  Always be aware if the case is a residential or commercial case.  

-Sometimes if residential, will assume the parties are unsophisticated.]
Lease of hangar space at SJ airport; SJ leased to Perlitch who sublet it to Bixler for 25 yrs to run an airplane maintenance business

-the lease required written consent of the lessor before the lessee could assign his interest

-Perlitch assigned his interest to EP and B tried to sell his interest K – including lease, equipment, inventory, etc.; K was richer than B and agreed to be bound by the terms of the lease

-B requested consent from EP to do the sublease, but EP demanded an increase in rent in exchange for consent and EP contends that he may arbitrarily refuse consent
-K contends that this provision is against public policy since it is an unreasonable restraint on alienation
Rationale:  LL needs a commercially reasonable objection to refuse sublease.  

Rule:  A lessor may not unreasonably and arbitrarily withhold his or her consent to an assignment.
F. TENANTS IN DEFAULT

Common ways:  

Tenant in possession, but:  (1) Tenant stops paying rent, (2) damages the property, (3) performing illegal activities, (4) Break provisions of the K,

T is not in possession b/c (1) never took possession, (2) abandoned

• Berg v. Wiley
W and B’s predecessor executed a lease agreement for a bldg in MN for use as a restaurant for a 5-yr term beginning on Dec. 1, 1970 and the lease stated that the tenant agreed to bear all costs of repairs and remodeling and not to change the bldg structure w/out prior written authorization and keep up to health code

-W reserved the right to retake possession of the premises should lessee fail to meet the conditions of the lease

-early 1971:  B took assignment of the lease from prior lessee and opened a restaurant

-Jan 1973:  B incorporated the restaurant

-W objected to B’s continued remodeling of the restaurant without his permission and her operation of it in noncompliance with health codes; B closed to remodel

-W gave two weeks notice of her to fix the things

-B did not fix the things, but she closed the restaurant for remodelling
-W attempted to change the locks on the property and take possession of the premises and did change the locks and re-let the bldg

-the taking of possession was peaceable b/c she was not there

Rationale:  policy of the law to discourage LLs from taking the law into their own hands
-The only lawful means to dispossess a tenant who has not abandoned or voluntarily surrendered but who claims possession adversely to a LL’s claim of breach of a written lease is to resort to the judicial process

-Even though W did self-help correctly, a LL must go to Court and get a judicial remedy instead of self-help
Rule:  A landlord may not use self-help to regain possession of his land.
•Sommer v. Kridel
Mar 10, 1972:  K entered into a lease with S, owner of the Pierre Apts in Hackensack, on a 2-yr lease beginning on May 1, with rent concession for the first 6 weeks, so rent wasn’t due until June 15, 1972

-K paid $690 for 1st month’s rent and security deposit in late March

-May 19:  K wrote to S explaining that his engagement broke off and he was supposed to live in the apt with his bride and their parents would take care of the rent; now he has no money and can’t support the lease and begged for mercy; K also never got a key and never came into possession

-After this, a 3rd party wanted to rent K’s apt, but S told them that it was no available

-S did not rent out the apt again or try to until Sept. 1973, for the same rental amount

-S sued K for the entire rental amount, and did not include the $690 rental payment

-Trial Court ruled for K, Appellate for S

Rationale:  -Ordinarily, the tenant bears the cost of any reasonable expenses incurred by the LL in attempting to re-let the premises

-If can’t find a new tenant after reasonable efforts to find one, then you can get money from defaulting tenants

Rule:  A landlord is under a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by the tenant.
From LL perspective
-If reasonable effort to turn up a new tenant, the LL can be made whole – but T1 responsible for reasonable costs
-In large building with many units, if there are many empty units and new perspective tenant chooses to let the abandoned apt instead of other empty ones, the LL gets screwed out of another tenant

LL can also sue for back rent and return a security deposit

G. DUTIES OF LANDLORDS & TENANTS

1. Quiet Enjoyment
LL’s obligation to Tenants
1. Lease – Contractual Obligations

2. Statutes/Codes

3. Warranty of Quiet Enjoyment – implied 

4. Warranty of Habitability – also implied

Old Rule:  T would take the premises as it was b/c the thing that you wanted was land, nowadays it’s the bldg that you care about

•Quiet Enjoyment

-Right to premises for intended purpose – applies to residential and commercial

-Things that are substantial interferences violate QE

-Subjectively determine what these are:  lewd behavior nearby, LL always coming around, etc.

2. Constructive Eviction

-If you have a violation of your right to QE, you can move out – called constructive eviction 

CE:  acting as though you are evicted, free from paying rent, but you have to leave the premises; the obligation to pay rent is dependant on the tenant’s having possession undisturbed by the LL
-if you stay, then you undercut your claim for QE b/c QE was not really interfered with b/c you stayed and it wasn’t that bad

-Subjective call:  determine if the interference is substantial enough to rise to the level of disturbing QE – look to other cases in your jrsdn

-Then, determine if the tenant vacated within a reasonable time

•Reste Realty Corp. v. Cooper
RRC sued C to recover rent allegedly due under a written lease

-May 13, 1958:  C leased the basement of a commercial office bldg from RRC’s predecessor in title and used the space for mtgs and training of sales personnel

-Whenever it would rain, the basement would flood and the surfacing was faulty

-When the basement flooded, Donigan, an agent of the owner, promptly drained the water

-After 1 yr, a new lease was negotiated for a 5-yr term and D promised to remedy the flooding and resurfaced the driveway

-Although it improved the flooding, it came back and D continued to drain the water immediately after flooding

-D died in 1961, 2 years after commencement of the 2nd lease and after that no one with RRC bothered to do anything about the flooding

-C had to rent out other places for mtgs, had damage to goods, etc. b/c of the flooding

-C vacated the premises on Dec. 30, 1961, RRC sued for balance of the lease

-12/20:  Big meeting, but the place flooded with 5 inches of water
-RRC contends that the vacation was unjustified b/c the flooding was not permanent and that C had inspected the premises and accepted the premises in their condition at that time
Rationale:  -inspection of the premises beforehand would not have revealed the defection and RRC had a duty to disclose this leak problem
-C relied on LL’s promise to remedy the leak

-To vacate, LL must interfere with quiet enjoyment

-Whether LL’s default here is treated as a substantial breach of the express covenant of quiet enjoyment resulting in a constructive eviction of a tenant or as a material failure of consideration, the tenant’s vacation was legal

-whenever a tenant’s right to vacate leased premises comes into existence b/c he is deprived of their beneficial enjoyment and use on account of acts chargeable to the LL, it is immaterial whether the right expressed in terms of breach of a covenant of quiet enjoyment or material failure of consideration, or material breach of an implied warranty against latent defects

-RRC also claims that C waived constructive eviction by remaining on the property despite the leaks, BUT C had a good bldg manager in D that worked to fix the problem and when he died, she complained and hoped the LL would fix the problem but never did

(C was constructively evicted from the premises
Rule:  A tenant may vacate premises and terminate the lease if his quiet enjoyment is interfered with by the landlord.
3. Implied Warranty of Habitability

-may not be explicit in the lease

-biggest difference from QE is that you don’t have to leave

-doesn’t apply to casual leases

-doesn’t apply in every jrsdn

-BUT, if jrsdn has it, it’s non-waivable

-Problem with QE – you have to vacate

-T might not want to vacate – may not know if they will win or have no place to go

WH only concerns residential purposes – is it fit for human habitation?

If there is a breach, T is not obligated to leave

Contract Remedies:  restitution, punitive damages, injunctive relief, measure of damages – difference bt/wn value of apt and what you agreed to pay

BUT, to prove that a place was not habitable USUALLY requires a threat to safety.  Damages to chattel might not be sufficient.

-This can come up as a defense if LL sues for back rent or if you withhold rent

-Must be shown for breach: T must…
1. have given LL notice of the defect

2. and gave LL reasonable time for repair

3. it is a health and safety defect making it unfit for human habitation; easiest way to do this is to show that a code has been breached

-on the other hand, breach of code=evidence of violation of the warranty, but it’s not conclusive b/c it NEEDS to show that it violated health and safety

-other jrsdns look to Reasonableness standard

•What can you get if breached?  

1. Restitution/compensation for actual loss

2. punitive damages – must show malice/intent

3. annoyance and discomfort compensation

4. injunctive relief (must fix the problem via court order)

5. rent

-Rent claims can come up in one of 3 ways:

1. Withhold rent – LL sues you and you apply the WH as affirmative defense

2. Offset rent – pay lower rent b/c of breach – LL will sue you and you bring up this defense

3. Stay for entire term and sue for reimbursement – usually in cases where T does not want to be evicted (not in QE cases)

-reimbursement will be difference in value bt/wn amount you paid and value of the premises

•Hilder v. St. Peter
Oct. 1974:  H began occupying an apt at SP’s bldg with her 3 kids and newborn grandson, orally agreeing to pay $140/month and $50 deposit and paid it

-Previous tenants left garbage behind and SP offered to refund H’s deposit if she would clean the apt prior to taking possession; H did this, but didn’t receive deposit b/c SP contends she never got the deposit

-H also discovered a broken window and asked SP to fix it, but SP never did so H just repaired the window at her own expense

-SP also promised to provide a front door key, but never did

-The toilet was clogged with shit, and SP never repaired it
-The bathroom light and wall outlet were inoperable, and H had to run an extension cord to have light

-Water was leaking from pipes from the apt above her and into her bedroom and kitchen, causing plaster to fall into her bedroom and her grandson’s crib

-there was an odor of raw sewage throughout the apartment during summer months and nothing was done about it

(SP never corrected anything

Rule:  There is an implied warranty of habitability in every residential lease.
Rationale:

-In 1960s, the law realized that people enter into leases to obtain safe, sanitary and comfortable housing, not arable land like in the Middle Ages and a common T is not experienced at making repairs, etc. to apts

(thus, an implied warranty of habitability

-b/c of this, any T who enters into a lease with knowledge of a defect is not said to have assumed the risk

-1st, look to local housing codes for implied warranty

-1-2 violations that don’t affect health/safety is ok, and LL not liable for anything T did

-T must show that T notified the LL of the deficiency and LL didn’t do anything over a reasonable time

-contract remedies of rescission, reformation, damages available to wronged T and measure is the difference bt/wn the value of the dwelling as guaranteed and as it exists


-also damages for T’s discomfort 

-also, T can withhold future rent

-If T makes repairs after LL had been notified and done nothing, then T can deduct it the expense from future rent

-punitive damages can also be available

-WH cannot be extended to amenities b/c h&s is not in danger over amenities being yanked.  One could sue under the lease b/c it is a breach of contract, but otherwise, no breach of WH.

4. Landlord’s Rights & Remedies
•Fitness for Particular Purpose

If there is a problem with something unique to the T, that will be something included in the lease

-you want to insure that the LL is on notice of a particular purpose

-thus, you’d be suing within the lease

•Retaliatory Eviction

-can be difficult to prove motive

-LL would need to keep documents to disprove any T assertion of this

•Tort Liability

“reasonable” conduct and fault important here

EX:

Problems, p. 545

3 Does speedbumps make the LL liable?  Was this a foreseeable and preventable injury in a common area?  Was it typical for other parking lots to be fenced in?

-Some cases say LL still liable if the injury began with someone coming off LL’s property

4. Does the garage have repeated safety problems?  Here, LL not liable b/c doing what a reasonably prudent LL would do.  

-Attacked by other tenants?  Did LL do background checks?  

IV:  TRANSFERS OF LAND
A. Introduction to Land Transfers
LAND TRANSACTION

Covers sale of real property only

3 Parts of the Transaction:

1. Contract of P&S

2. Deed

3. Process of recordation

Purchasing Property
I. Locate the property

-if using a broker, they are also involved in the process

-3 types of brokers:

a. Traditional Broker relationship – agent is agent of the seller

-be careful if buyer working with this type of agent

b. Buyer – Broker

-work primarily with buyers

-fiduciary obligations to buyer

-commission paid by seller 

c. Dual Broker

-end up representing both buyer and seller

-must be full disclosure

-no longer fiduciary duty, just a conduit of information

•Binder – an agreement to go to contract

-most jrsdns go straight to contract; common where markets are slow

II. sign purchase contract (come back to this)

III.  Buyer Pays down payment

-earnest money

-Typically, 5% put in escrow account – put toward purchase of the premises

-most contracts will specify that buyer forfeits this if they impermissibly get out of K – damages 

IV.  Buyer’s Application for Credit

-K usually has a finance continguency

-2 Things Mortgage Company look at:

1. Full investigation of purchaser

2. Investigating the property – want to ensure that market value of property is the amount that the Mortgage Company will loan you

V. Title Check (more when we talk about deeds)

A. Chain of Title Search

-to make sure that purchaser actually owns what he wants to sell you

B. Examination of Abstracts

-next, are there any clouds on that title?  Any mortgages, easements, etc.  Usually done by insurance company

C. Purchase of Title Insurance

VI. Closing

-where actual transfer of ownership occurs

2 Documents executed:

1. Deed

2. Mortgage


1. Promissory Note


2. Lien

-at that point, the transfer of property is complete and you are not required to register the sale, but if you don’t do this, you don’t know that the property has been sold.  

VII. Recordation

-If deed is not in public record and someone else buys the property fraudulently, a third party would only be bound by the public record and it would be difficult to enforce title against 3rd party

-in the buyer’s interest to record the purchase

1. Contracts for Sale
Contract

-legal obligation to proceed in good faith until closing

-must be in writing under Statute of Frauds

-realtors and attorneys have fought for years over who writes contract

-Should have a lawyer look over the contract

•What to put in a K?  Put price in K, legal description of land including survey/lot # and everything on the land – like buildings, etc., i.e. attachments

-assume that structures on land convey

-if you want to take storage shed with you – put in contract

-Inside house, generally assume carpets, windows, chandeliers, etc. conveys

(If you want something to not convey, put in K

-Also include the description of what kind of deed you plan to convey

3 types:

1. The best kind is general warranty deed (rare b/c bad for seller):  warrants title against all defects in title, whether they arose before or after the grantor took title
2. Special Warranty Deed:  contains warranties only against the grantor’s own acts but not the acts of others
3. Quick Claim Deed (rare b/c bad for buyer – no promises made by the seller):  no warranties of any kind, just conveys title

What K should also include
-K should also list payment terms – mortgage type, down payment, remaining payment

-K should include names of parties

-details of closing – date and time of closing

-Contingencies:  contingencies without penalty that will allow you to back out of the K

-Who bears the risk of loss 


-Old Rule:  buyer bore risk


-New Rule:  Seller bears risk

-Death of one of the parties, generally speaking the K will bind the heirs of the parties to go through with the K

-closing costs:  

-pro-rating expenses, 

-points – percentage of the amount of money that you’re borrowing, 

-transfer and closing costs

-also include what happens with tenants – may be selling property that has tenants

-if commercial building, buyer might want tenants to be there

-might be a rent back – sellers rent back to buyer after sale

-Statute of Frauds:  K must be in writing, but exceptions of Part-performance and estoppel (did one party materially change position based on contract, or was one party unjustly enriched)

•Hickey v. Green
Facts: G owns Lot S and advertised it for sale and orally agreed to the sale for $15k with H and G accepted a deposit check of $500 from H, but G never cashed it; H told G that it was his intention to sell his home and build a home on G’s lot

-H, relying on the purchase, put his home up for sale and agreed to sell it to someone who gave in a $500 check that he deposited

-A few days later, G told H that she no longer intended to sell the property to him and had decided to sell it to someone else for $16k; H offered her $16k, but she refused
RULE:  When there is a clear oral promise, partial payment, plus an act made in reliance, a land transfer is sufficient to overcome the Statute of Frauds requirement that contracts for the sale of land must be in writing.
Result:  Specific performance ordered unless the agreement bt/wn G-H had been modified since, also restitution could be available to H from G b/c the events happened 2 years ago and involved H possibly withholding the sale of his home or moving somewhere else
Rationale:  Deals with SOF

-oral agreement bt/wn G & H and H sold house in reliance on the oral deal; H also gave G a deposit check, but G never cashed it

-H brought action for specific performance

-H’s argument is that they relied on the K and had part-performance on the K and estoppel b/c they materially changed their position b/c they put their home on the market

-maybe it wasn’t reasonable for them to rely on the contract so quickly, but Court sides with them

-Main obligation that buyer takes on when they make a purchase is to deliver the funds upon closing.  The K should detail this.  Obligations of the seller are more complicated.  The seller has obligations to convey good title and to convey the premises in good condition.

•Conklin v. Davi
Facts: Cs contracted to sell and convey to Ds a residential property in Ridgewood, but the Ds refused to consummate the deal alleging defects in title and misrepresentations; Cs instituted action for specific performance, Ds counterclaimed for rescission; Cs abandoned their claim and the trial was solely about the return of the down payment
-D claimed that C’s claim of ownership by AP rendered the title unmarketable

RULE:  In an action for specific performance by a seller or for rescission of contract by a buyer, the seller will prevail if, at the conclusion of the suit, the court finds title to be marketable, even if it was proven marketable for the first time at trial.
Rationale:  When a seller’s title it grounded in AP, the seller can take necessary steps to perfect the record title OR try to sell it as marketable

-Here, C tried to sell it to prove it is marketable
-many titles, imperfect of record, are marketable; Ds are in error b/c a title that is marketable and insurable, though imperfect of record, will meet the terms of the K

-Insurable b/c the VP of an insurance co. said he would insure it

-the burden should be on the seller to establish his title based on AP (seller must prove AP)



    Duty to Disclose
        

(----------------l-------------l-----------------------------l-------------------------(
Caveat emptor




Seller warrants 

-no obligation 




the condition of premises


•Old Rule:  buyer beware

-First step toward seller warrants…was a requirement of no fraud or misrepresentation

-can’t lie about things, but can say “I won’t say”

•Next step:  Duty to Disclose, some jrsdns will differ

-state statutes might force you to disclose things

-Judicial might also make you disclose

-Material Defects:  things that affect the value of the property

1. Is this something that a future reasonable buyer mught think would affect the value?  Objective

-Most jrsdns prefer this

2. Other standard – what does this specific current buyer believe affects the value - objective

•Next step:  -More recently, warranty of quality:  requires seller to guarantee the property.  Generally imposed on commercial builders and new property


-If seller has not breached any obligation to disclose, unlikely buyer could later bring action to fix something

[Different reason if commercial builder]

•Stambovsky v. Ackley
Facts:-P discovered that the house he just bought was possessed by ghosts and sought to rescind the contract of sale

-not being a local, the P could not know that the house was haunted (at least in reputation) as most people around town knew the house was haunted
RULE:  Where a seller has created a condition that materially alters the value of the contract for sale of real property, and the condition is uniquely within the knowledge of the seller and unlikely to be discovered by a careful buyer, failure to disclose that condition creates a basis for rescission as a matter of equity.

Rationale: -P’s research into the premises would not have revealed the presence of ghosts on the property because this was only really known to the community and published in a few journals

Implied Warranty of Quality

-Usually implies if bldg is a new home

•Lempke v. Dagenais
Facts: 1977:  L’s predecessors contracted with D to build a garage

-1978:  Property sold to L

-Soon thereafter, L began to notice structural problems with the garage

-Ls contacted D to repair the defects, and S agreed to, but never did

-Ls claim for:  breach of implied warranty of workmanlike quality, negligence, and in the alternative, *** 
RULE:  •Privity of contract is not necessary to maintain a cause of action for the implied warranty of workmanship and good quality against a builder for latent defects.

Rationale:
-latent defects must happen within a reasonable time with a SOL measured in years, not in terms of owners
Warranty of Suitability
-buyer suing seller

1. buyer must tell seller the particular purpose which you intend to use it

2. Seller must know that it is suitable

(if not suitable, then buyer can sue seller for selling something unsuitable

EX:  Buyer wants a day care center and tells S, but S knows that the property is fucked up and unsafe, but sells anyway.

*fairly narrow warranty:  one of the few times that liability can be imposed on the seller for the condition of the premises

Merger Doctrine
-merger linked the K and the deed

-you start with a K and you end up with a deed

-once you accept the deed, you acknowledge that all the conditions of the K are fulfilled

(makes it difficult to bring an action on unfulfilled promises of the K

-Today, merger doctrine is rare, but some jrsdns have it

2. Deeds
In the past, it was prohibited to exchange real estate in writing b/c a lotta people couldn’t read

-nowadays, need a written deed

Deeds need 6 things:

1. Grantor – include correct name of the party (ie, estate, corporation, etc); clarify how they take title - list if tenant by entirety, etc
2. Grantee – (ditto)
3. Words of Grant – recite consideration.  In the old days, the deed will not include the precise amount.  This was done for privacy, but now price can be found in several ways.  Sometimes, “ten dollars plus other consideration” to hide the amount paid.
4. Description of the land – use whatever the county has used to describe it, and easements that run on it – anything that affects what the lease includes 

5. Grantor Signs – (grantee is not required to sign)
6. Acknowledgement by a notary
-in order for grantee to become the owner, there must be delivery; sometimes at closing, the grantee’s signature will be somewhere to avoid a debate over whether delivery occurred

-If you don’t record this transaction, this won’t be binding to 3rd parties

[See Mechanics of Deeds handout]

WARRANTIES

-you can sue on these 6 things if they are breached

Present Covenants

1. Seisin:  you own what is being sold

2. Right to Convey:  you have the right to convey the property that you own b/c you can own something but not have the right to convey it

3. Encumbrances:  mortgages, liens, easements – there are none of these on the property being sold

Future Covenants

1. General Warranty:  grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that he may sustain by assertion of superior title

2. Quiet Enjoyment – grantee not interfered with possession and enjoyment of the property

EX:  if you conveyed a deed that only 90% of land and person who owns 10% tries to enter his part of property to build a house

SOL starts running the day that person physically interferes w/ possession and enjoyment

3. Further Assurances:  grantor promises to execute any other documents required to perfect the title conveyed

EX:  If above examples, seller promises to get the 10% deed via quitclaim

•Brown v. Lober
Facts: 1947:  owner of 80 acres of land conveyed it to Bosts, reserving 2/3 interest in mineral rights and did it in writing

-1957:  Bosts conveyed it to Bs by a general warranty deed containing no exceptions

-1974:  Bs contracted to sell the mineral rights to Consolidated Coal Co. for $6k, but upon finding that Bs only owned 1/3 mineral rights, the parties had to renegotiate the K to provide for payment of 1/3 of the mineral rights

-the 10-yr SOL barred a suit on the present covenants, so the Bs sued the Bosts (via executor, L), seeking $4k damages for breach of QE
RULE:  The covenant of quiet enjoyment can be breached by constructive eviction, but unless the covenantee’s right of possession is interfered with, there is no constructive eviction, and, therefore, no breach of the covenant.

Result:  The mere fact that B’s original K with CCC had to be modified due to their discovery that paramount title to 2/3 of the subsurface minerals belonged to another is not sufficient to constitute the constructive eviction necessary to a breach of the covenant of quiet enjoyment.

Rationale:  -since no one has yet undertaken to remove the coal or otherwise manifested a clear intent to exclusively possess the mineral estate, it must be concluded that the subsurface estate is ‘vacant’

-until such time as one holding paramount title interferes with plaintiff’s right of possession (eg, by beginning to mine the coal), there can be no CE and, therefore, no breach of covenant of QE
-if this had been brought as a case in covenant of seisin, they would have won in an open and shut case, but SOL had expired

(instead, bring claim in QE and Court rejects this b/c there has been no interference of QE; until owner comes and starts to take possession of mineral rights, there can be no breach of QE
•Frimberger v. Anzellotti

Facts: 1978:  A’s brother and predecessor in title, PD, subdivided a parcel of land located in Old Saybrook for the purpose of constructing residences on each of the 2 resulting parcels
-the land was near some tidal marshland, so PD filled a portion of the property and built on the land in violation of the law

-Feb, 21, 1984:  PD transferred the property to A by quitclaim deed

-Dec. 31, 1985:  A conveyed the property to F by warranty deed, free and clear of all encumbrances but 

-March ’86:  F discovered the wetlands violation 

-DEP informed F that he could submit an application to DEP to explain the necessity of the improvements and DEP did not fine or sanction F despite F never turning in an application, but F still sued A for breach of warranty against encumbrances

RULE:  A latent violation of a restrictive land use statute does not constitute a violation of the warranty against encumbrances.
Result:  Encumbrances cannot be expanded to include latent conditions on property that are in violation of statutes or govt regulations

(would create uncertainty in law of conveyances, title searches and title insurance
Rationale:  -Persuasive and authoritative weight in legal literature and case law of other jrsdns that says it does NOT effect the marketability of title and should not rise to the level of an encumbrance 
-under the statute, DEP could impose fines or restrict the use of the property until it is brought into compliance, such a restriction is not an encumbrance

-B/c the P never actually filed the application, any damages he may have suffered were speculative
-F could have protected himself by getting the survey done beforehand and should have known to do so b/c he is an attorney and land developer

-no representation was made as to the wetlands area

NOT innocent misrepresentation, whose elements are:

1. A representation of material fact

2. made for the purpose of inducing the purchase

3. the representation is untrue

4. there is justifiable reliance by the P on the representation by the D

5. damages

-Court also says that violation of govt regulation is not violation against encumbrances

-Jrsdns differ on this

-One jrsdn view of no cause of action b/c either party could have looked up regulations, meaning govt regulations are not encumbrances

-Others say no cause of action unless violation is current
•Last requirement for deed to be legit is delivery to buyer

-Many of the same things as gift law applies

-Usually physical delivery is required

-Also must have intent to make physical gift

-I execute a deed on your behalf and want to convey deed today but don’t want you to get property until death

-must have evidence that you intended to have other person take ownership that day

-no valid if no proof you intended to let other person have the property today

1. Can’t execute a deed today and tell them to hold it until you die.

-Other Options:  

1. Give a future interest

2. Transfer to a trust – tell trustee to let you use it during life and give to beneficiary at death

3. Or could take other person on as JT

4. Or transfer into escrow and give to neutral agent with instructions to give it to you later
B. Introduction to Title Assurance
I. Intro

a. in many other places, transaction isn’t complete until deed recorded

-NOT true in USA

(once deed has been delivered, the transaction is valid whether you record or not

-recordation binds 3rd parties

II. The Recording Systems

-Deeds

-Mortgages and liens

-Easements and covenants

-mineral rights, logging rights

-depending on jrsdn, some allow you to record a long-term lease or wills or probates decisions, lis pendens, 

How They’re Kept
-kept locally

-easy to get online, unofficially

-officially, kept in records offices, etc.

*Problems with failure to record often don’t come up with deeds

-Mortgages, liens and land use restrictions often are not recorded

How DO you do a title search?
-2 parties to each transaction:  Grantor, grantee

-it is recorded under both names and there is both a grantor and grantee index

-Grantor index - everything given

-grantee index – everything taken

EX:  C selling to D

-D looks C in grantee index to find out how they received the property and you find it was B

-Then look up B in grantee index, A gave it to B

A(B(C(D

-D goes back 75 years, but previous owner might have conveyed the property to other people, or put a lien on it

[gives people and chain of title]

-THEN, look every one of them up in grantor index to determine whether there was any documents where they gave away a piece of the property

-Looking up A, should find deed of A to B 

-find A gave N an easement to a part of the property

*easements very difficult to extinguish
Looking up B, find deed of B-C and mechanic’s lien of $10k

--D can tell C to correct the lien

-also, try to get a quitclaim deed from person who has the lien

If lis pendens on the property b/c C has not met obligations of the property

-If problem, check back and forward; if you accept the property with the problems, then assume the responsibility of the problems to the property

-Typically, hire a 3rd party title search company to do this and after search is done, they give you an abstract

What Happens if you don’t record?
-Typically, first in time, first in right RULE

-If A deeds to B and next day, A sells to C, the rule is the above

-B comes first and is protected

-HOWEVER, if B does not record, the court has a lot of sympathy for second person

(When C bought property from A, C did title search and did not find anything about the property

A(B

A----------(C

3 Different Ways Jrsdns handle this

-only applies if C is a bona fide purchaser

1. Race States:  states give the property to later party (C) over first party (B) if later party (C) records the deed first 

(only a handful of states)

2. Notice Statute:  Later party (C) must prove that there was no prior notice of the sale
-what triggers notice varies from state to state

3. Combination of Race and Notice:  Later party (C) must both record first and have no prior knowledge
(most Race states have replaced Race with this system)

-IF first party loses the property, he can sue original owner (A) for unjust enrichment

-IF later party loses, first party could have recorded the property and prevented later party from losing and is liable

*If ever someone does not record, there is potential liability down the road

*If someone is replaced as an heir, the heir is the SAME person

*Determine whether or not someone had a valid deed when they buy the property

-Recording office never liable if they record correctly

• Orr v. Byers

Facts: Oct. 1978:  O obtained judgment lien in excess of $50k against E’s property, and O’s attorney spelled E’s name wrong

-E obtained title to property that became subject to lien, but sold the property to B in 1979, and a title search failed to disclose the abstract of judgment; B did not have actual knowledge of the lien and E did not attempt to tell him about it

-O tried to record the lien, but did not spell E’s name right

-B looked under E’s correct name spelling and found nothing in the record

-O sued for the foreclosure on the lien and argued that B had notice based on the doctrine of idem sonans

RULE:  Requiring a title searcher to examine title records for other spellings of the grantor’s name would be an undue burden on the transfer of property.
Rationale:  -idem sonans should not be extended to give constructive notice to good faith purchasers; it would be too much a burden on potential buyers to comb through the record for alternative spellings of a given name

-the burden rests with the judgment creditor (O) to take appropriate action to ensure the judgment will be satisfied, including spelling the names of the debtor properly on official documents

-modern technology makes it slightly easier to search, but still too difficult
-O argues that close enough is good enough.  THIS is true in the MAJORITY OF THE STATES

-person looking up the name MUST check for reasonable misspellings

(NEW trend:  get the name spelled right
-put the burden on the least cost avoider
•Luthi v. Evans
Facts: 1971:  Grace Owens assigned all her leases of oil and gas interests in Coffey Co. to ITI through a written instrument using a Mother Hubbard clause

•Mother Hubbard clause:  language used in a conveyance which describes the property to be conveyed as all of the grantor’s property in a certain county
-O owned a working interest in an oil and gas lease known as the Kufahl lease located in Coffey Co and fit the description of the Tours assignment, but O wanted to keep Kufahl separate

-O tried to sell Kufahl to B

-Burris contends that the language of the 2nd paragraph was good enough to effect a valid transfer of the lease bt/wn O and ITI, but not sufficient to give constructive notice to a subsequent innocent purchaser for value without actual notice of the prior assignment
RULE:  A Mother Hubbard clause is upheld as between the parties to the instrument that contains it, but is insufficient to give constructive notice to subsequent purchasers without actual notice of it.
Rationale:  Court rules that the MH clause assignment was valid, but did not give constructive notice to subsequent purchasers unless they had actual knowledge
-Leg intended that the land conveyed be described with sufficient specificity so the specific land conveyed can be identified – must ID property or afford means of ID in the instrument itself or by specific reference to other instruments recorded in the office of the register of deeds

Chain of Title Problems
•Board of Education of Minneapolis v. Hughes
Facts: May 16, 1906:  Carrie Hoerger owned the lot in question which was vacant and subject to delinquent taxes

-H offered to buy the lot for $25 and was accepted and H sent check and Hoerger sent the deed by mail, but left his name blank 

-H recorded the deed on Dec. 16, 1910

April 27, 1909:  -D&W Real Estate paid $25 to Hoerger for quitclaim deed to the lot which was executed and delivered to them, but not until Dec. 21, 1910

-On Nov. 19, 1909, D&W executed and delivered a warranty deed to the lot to Board who recorded the deed on Jan. 27, 1910.

*

H=Title first, recorded second

D&W=title second, recorded third

Board=title third, recorded first
RULE:  A deed from a grantor outside the chain of title, even if recorded, is treated as though it were unrecorded and gives no constructive notice.

Result:  H was the owner of the lot
Rationale:  deed to H is not operative as a conveyance until his name was inserted as grantee
-H had the implied authority to write in Hoerger’s name on the deed
-when H recorded, D&W had not recorded anywhere in the chain of title

-BUT, D&W gave B a warranty deed and a piece of paper that is the deed, which led B to believe the title was legit

-Board’s recordation was not yet cleanly in the chain of title

*Good illustration of chain of title
•Daniels v. Anderson
Facts: 1977:  D contracted to buy 2 lots from Jacula, and gave D the right of first refusal if J ever decided to sell an adjacent parcel for the same price as any prospective buyer offered

-contract was not recorded; deed did not include this right of first refusal; deed was recorded; some jrsdns allow contract to be recorded
-1985:  Zografos contracted with J to buy the parcel for $60k, but D was not notified of the offer; Z paid J $10k and gave J a note for the balance and paid off the rest of the amount throughout 1986

-D’s wife told Z of the right of first refusal before Z paid it all off, but Z paid the rest and received the deed and recorded

-D sued for specific performance and Z claimed that he did not have notice of the option
RULE:  Bona fide purchaser status attaches only when the full purchase price has been paid.

Result:  Court ordered parties to do #1; Z got all the money he paid during the period of time that he was innocent from D, and J will give Z back the $20k that he paid at the end
Rationale:  -Z claimed that he became the bona fide purchaser when he started payments on the deed, but Z raised this for the first time on appeal, thus it is waived

-D claimed that he knew about the right of first refusal when he took title, and thus Z is not an innocent party

-Jrsdns differ on whether Z is considered a bona fide purchaser

-most jrsdns have a pro tanto rule that protects the buyer to the extent of the payments made prior to notice, but no further 

-In that case, the buyer can:

1. award the land to the holder of the outstanding interest and reimburse the buyer

2. award the buyer a fractional interest in the land proportional to the amount they paid

3. allow buyer to complete the purchase, but pay the remaining installments to the holder of the outstanding interest

Mortgages
-execute the deed and the mortgage at the settlement

Includes 2 separate documents:

1. Promissory note:  contractual obligation “I will pay you back at this rate over the years”

2. Mortgage:  the thing that gives the lender the power to take the asset in satisfaction of the gift

a. gives security in 2 ways:  property worth as much as the amount that I lent 

b. also protects against other creditors – they have to go after general assets and if you don’t have any, they don’t get any

3 Different Ways to do this – create mechanisms to take assets

1. Title Theory:  mortgagee takes the legal title and mortgagor gets equity of redemption


-Bank (mortgagee) has title in FSSCS


-Creditor (mortgagor) gets future interest

-“To Bank, but if I pay $1k per month plus interest on time for 30 years then the land conveys to me”

(If miss a month, person could lose all previous payments

-efficient from the Bank’s perspective – no foreclosure

-often creditors would go to court and say this is not equitable b/c it is unjust enrichment on behalf of the bank; THUS, sometimes Court would give equity of redemption – give back to people what they paid in – to the person

2. Lien Theory:  the person has title; Bank has the right to foreclose

-seemed to be more fair way to allocate the burden

-BUT, Banks did not like it b/c they had to go through the process of foreclosure

3. Deed of Trust:  (most common nowadays)

-Ownership split

-At closing seller conveys the property through a deed to a trustee, who is usually an employee of the Bank

-Trustee=legal owner

-Person/Homeowner=equitable owner

-trustee’s ownership must be exercised to the benefit of you

-terms of the trust are usually going to be for your benefit, BUT trustee gets the right to sell if money not paid

V. LAND USE CONTROLS
A. PRIVATE LAND USE CONTROLS
Land Use Controls – public policy productivity of land, value, development, marketability

a. Private


i. Easements:  giving someone a right to use land that they own

ii. Covenants:  contracts that they enter into pertaining to the use of the land (issue:  when does a PUD become so big that covenants begin like zoning laws)

1. Real


2. Equitable

(all called servitude

b. Public


i. Legislative (Law of Zoning)

ii. Judicial:  imposed by courts and are directly built on by the fact of trespass and nuisance

1. Trespass:  prohibits anything under your control enter the land of someone else


2. Nuisance

-eminent domain:  property taken for public purpose

-regulatory taking:  regulation on your use that so significantly diminishes the value of the property

1. Easement
-the right to use land owned by another

Positive Easement:  easement holder has rights to use servient estate


-right to take shortcut


-graze sheep on land


-mine 


-gain access to waterway

Negative Easement:  allows easement holder to prevent the owner of the servient estate from doing something


-can’t cut trees within 20 feet of property line


-can’t build house blocking view

(English common law liked positive easements; often inconvenience of servient estate was less than the benefit to the easement holder 
-BUT, did not like negative easements – they devalue the servient estate
-limits productivity in the land without necessarily limited the other’s productivity

-restricts alienability of the servient estate

If positive easement, it would much more obvious that there is an easement.  If negative easement, it would be more subtle – just b/c someone isn’t doing something doesn’t mean that something isn’t being done.

4 allowed negative easement in Old English Common Law: (p. 855)
1. blocking your windows

2. interference with air flowing to your land in a defined channel

3. interference with your house support

4. Interference with flow of artificial streams


ie. dug out streams

(US expanded the rule to include:

1. Protecting view

2. Protecting access to solar panels

3. Conservation easement:  prohibits development of the property; sometimes done to devalue own property

[DOMINANT ESTATE ][servient] 

[


    ][estate    ]

[


    ][
        ]


[


    ][
        ]


-servient estate often smaller

Easement Appurtenet:  benefits the owner of the easement in the use of land belonging to the owner 

-Dominant tenement & servient tenement; attaches to the dominant tenement

EX:  they own dominant estate and can cross servient estate to waterfronts to dock their boat

EX:  owner of the dominant estate can graze land on servient estate (stays with whomever owns the land)
Easement in Gross:  does not benefit the owner of the easement in the use of land belonging to the owner, but benefits the owner without regard to ownership of land 

i. PEPCO – personal easement to come on your land and check wires

ii. Grazing rights:  not have it tied to the ownership of the adjacent piece of land

Creating Easements:  4 Ways to create them:

1. Express Grant:  in writing, in compliance with SOF, and should be recorded

-doesn’t need to be signed by both parties

-can have it with an end date

-any length of time; easement with a condition subsequent, can make them life estate, determinable, 

2. Prescriptive Easement:  must have AP; (see Lutz case); borrow doctrine of AP, one can get PE if you follow the conditions


a. Open and notorious


b. doing it adversely


c. continuous for statutory period


d. exclusive:  must act like a True Owner; don’t be dependent on someone else

-public can also acquire an easement (like students using a road across private land to get to school)

-can make it clear that public is using the road with your permission to retain possession
3. Estoppel:  [can rely on any other case that deals with what to do when a violation of SOF

-interpreted narrowly, so you don’t want to have to rely on it, but sometimes you can

-usually involves SOF = not in writing, exception apples]

-someone changes their position believing easement exists

-fraud and part performance
4. Implied Grant:  (more common, but not what you want to rely on) fact-specific cases; parties will have created an easement but forgot about it

a. Easement by Necessity:  no access off your property except for by the easement; usually happens when grantor has land with the easement and severs the easement

EX:  Parcel of land that is landlocked, someone buys back 10 acres – easement becomes necessary b/c only way to get to road is through land

-BUT, if other road available then it’s not necessity

-if other road closes, still no easement by necessity b/c it didn’t exist at the time of severing the parcel

(must then try to get an express easement

Exception:  seller knew the possibility of the base, but didn’t tell

-how is “necessary” interpreted:  if 150 miles out of the way to get off land, some jrsdns will say it’s not necessary

-by boat, it’s not landlocked

-if only access is helicopter, it’s necessary

-also, if stops being necessary, it stops being necessary

b. Apparent existing use:  must be apparent, reasonably necessary (not the same as strict necessity)

-was this intended to continue once you sold the land?  

(weakest claim)

(can put end-dates on any of the above

License

-giving someone permission to use your property that can be revoked at any time

-look like easement, but keep right to revoke

-if license coupled with an easement, then it becomes quasi easement:  license that cannot be revocable (usually b/c money was paid)

Willard case (not assigned)

-W asked if you can create an easement in favor of a 3rd party?

-Owner sold property to developer but reserved easement in favor of church (let people park cars on the property)

-case held for developer

-Modern law says that you can retain easement for third party
•Holbrook v. Taylor
Facts: H bought the property in 1942

-1944:  allowed a mining road to be cut on the property and was used that way until 1949, during which time the Hs were paid a royalty

-1964:  Ts bought land next to Hs and in 1965 built a home on it

-At all times before 1965, the Hs allowed Ts to use the road
-1970:  Ts tried to get Hs to buy a part of the road and secure a writing from Ts relieving him of liability for any accidents that may happen on the road; H had made improvements to the road

RULE:  A license cannot be revoked after the licensee has erected improvements on the land at considerable expense while relying on the license.
Result:  License to use the roadway may not be revoked
Rationale:  -right to use roadway over lands of another may be established by estoppel
-Hs gave Ts permission to use and repair the roadway, at a cost of $100

-no other reasonable way that Ts could build a road to get to their home
H:  made improvements to the road; T knew that H had used it to build a residence

-H had materially changed his position, getting an exception to the SOF – built home with knowledge of easement owner – they had permission to use the road

(they relied on belief they had an easement

*If absentee landowner in H, maybe a different result

•Van Sandt v. Royster
Facts: 1904:  B was the owner of a plot of land that was divided into 3 lots; a city sewer ran nearby; B ran a lateral sewer from the public sewer across 2 lots to her lot, lot 4, which was the furthest from the public sewer
-1904:  B conveyed lot 19 to person by general warranty, who became R who also bought 20 (see chart on p. 797)

-Gray succeeded title to lot 4
1936:  R discovered his basement full of filth and water and discovered the private sewer

RULE:  The implication of an easement will depend on the circumstances under which the conveyance of land was made, including the extent to which the manner of prior use was or might have been known by the parties; each party will be assumed to know about reasonably necessary uses which are apparent upon reasonably prudent investigation; an easement may be implied for a grantor or grantee on the basis of necessity alone.
Rationale:  owner cannot have an easement in his own land, but may make use of one part of his land for the benefit of another – quasi easement
-majority of cases state that easement by implied reservation in favor of the grantor must be one of STRICT NECESSITY

-Here, the first buyer of the lot knew of the private sewer and was installed for the benefit of the lot

-R made careful inspection of the premises and knew the house had to drain into a sewer, and may have even known about the private sewer

(easement by implication is present

Example of an easement implied from a prior existing use:  when an easement is implied on the basis of an apparent and continuous use of a portion of the tract existing when the tract is divided.
-must exist at the time of the conveyance

•Othen v. Rosier
Facts: O used a roadway on R’s property to access the public highway, but R built a levee that made the road impassable to O

-Whole part of the land used to be owned by H, but now the land is divided up with the two parties next to each other (see chart p. 803)
-R made repairs to the road; built the levee to prevent damage to his land, but caused the road to be blocked
RULE:  An easement can be created by implied reservation only when it is shown that there was unity of ownership between the alleged dominant and servient estates, that the easement is a necessity existed at the time the two estates were severed; an easement by prescription can only be acquired if the use of the easement was adverse.
Rationale:  no easement as to the deed when it was conveyed from H to O’s predecessor b/c the record shows that the use of the road was a necessity
-doesn’t matter that O’s land is surrounded by R’s land, he cannot use the road which he has no privity of ownership

-Also, no easement by prescription
Example of an easement by necessity:  when the claimed easement is necessary to the enjoyment of the claimant’s land and that the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel.
(Never want to rely on easement by necessity; if there’s ever an easement over someone else’s property that you may need to use, try to negotiate the easement right away

Scope of Easements
•Brown v. Voss
Facts: 1952:  Predecessors in title of parcel A granted to PIT of B a private road easement across parcel A to go to B

-V acquired A in 1973

-Br bought B and C in 1977, with previous owners of C not parties to the easement grant

-Br intended to remove the home on B and build a new home that straddled B and C

-1979:  Vs tried to bar Br from using the easement, after Br had spent $11k on the new home; V put logs on easement, fence, concrete sump

-V watched Br build a home for 2 years before bringing claim - estoppel

-Br sued for removal, V counterclaimed for injunctive relief of Br to stop using the easement
RULE:  If an easement benefits its owner in the use of a particular parcel of land, any extension of the easement to other parcels is a misuse of the easement.
Result:  Although the legal rule that an easement cannot be used for nondominant land is enforceable – in this case, only by an award of damages of $1 – the trial court did not abuse its discretion in denying the Vs injunctive relief

Rationale:  Easement was created by an express grant

-General rule is that easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to the other parcels

-If an easement is appurtenant to a particular parcel of land, any extension thereof to other parcels is a misuse of the easement

(even though the use of the easement benefited both B and C b/c the house straddled the land, it was still a misuse

-BUT, no damage to V for the use of the easement, and no increase in volume of travel and they let Br spend $11k to improve the other land

-it would be unreasonable to deny Br access to the easement at this point
How do you terminate an easement?

1. Written Lease

-often, want to do this when you put your house on the market

-merely not using an easement does not terminate the easement
-easement itself can have limitations – can create an easement that could be a life estate, subject to condition subsequent, etc.

EX:  can say you have access to the right of way, BUT if ever used for commercial purposes, the easement is terminated

EX:  can say you have an easement during your life

-MUST put this in the deed, etc.

-BEST WAY to create/extinguish an easement is in a writing that complies with the SOF

-Usually have to pay to terminate an easement

2. Purchase dominant and servient estate

-this would terminate all easements; but get easements re-created across the lot that you own

3. Prevent Use for the statutory period aka Termination by Prescription
-(think of it like reverse AP):  openly and notoriously PREVENT you from using the easement for the statutory period 

EX:  build stonewall over easement and openly and notoriously prevent person from using it and the guy doesn’t say anything, then the easement will go away after statutory period

-just making it difficult doesn’t count:  like attack dogs prevent someone from walking across easement, but road access is still there – might lose pedestrian easement access, but not car easement access

4. Affirmative Act by person that has the right to use the easement that indicates intent to never use easement again 

-could be neglect, letting something fall to such extreme neglect

-just abandoning it is not enough, must be some affirmative act as well

5. If Necessity ceases to exist

2. Covenants
I. Easements

a. Public Easement

-public can get proscriptive easement

-at what point has public open and notoriously used this for public purposes such that easement is created

--happens a lot on waterfront property

b. Conservation Easement

-builds on law of negative easements; you can put an easement on property that prohibits any development

-heavily regulated – JD hestitant to grant these

(easements have become less favored way – covenants now better

Covenants

-people want negative restrictions

-people want more detail in these restrictions

Covenant is a contract – uses language of contract

-Difference:  does not stay between 2 parties – it attaches to land and binds all parties that own land afterwards

EX:  S owns 50 acres, and has home on western side; short of cash, decides to sell I eastern 20 acres, but wants control over what I do with that property but must promise only to have 4 cars on the property at any one time

-fear by S that I would sell it

•Rule of Covenants:  allows us to take a K between 2 people and bind any subsequent owners

2 Types of Covenants
-both ways to bind subsequent parties to the restriction; if something about the K is illegal or violates public policy, whole thing collapses

-begin with a valid contract

1. Real Covenants:  allows one to sue for money


1. SOF – be in writing


2. Intent to bind successors


3. Touch & Concern


4. Privity

2. Equitable Covenants:  allows one to sue for an injunction or equitable remedy (the preferred method)

EX:  Sue to make you tear down your garage that a K said you can’t build


1. SOF (most of the time)



a. Fulfills notice reqmt


2. Intent to bind successors


3. Touch & Concern


4. Notice

Privity

A-------------------B

-relationship is called horizontal privity

•Two ways horizontal privity can happen:  If LL-Tenant relationship or successive owners

-Ask which of these 2 relationships existed at the beginning?  If neighbors, friends then no HP.  

A---------------------B

|

        |


|

        |

|

        |

|

        |

A1

      B1

|

        |

|

        |

|

        |

A2

       B2

VP:  relationship to anyone who buys land after

A sells to A1, A1 sells to A2, etc. is vertical privity

-In order for burden to run to subsequent parties, there must be both horizontal and vertical privity

-To enforce the benefit, only need vertical privity

-only thing that will break VP is AP
Implications: 
EX:  A and B have horizontal privity – agree to no commercial activity

A sells to A1 who sells to A2

-B decides to breach the covenant

-A2 can sue B

All you need to assert benefit is vertical privity

Is B proper D?  Yes, original party always bound.

•Cases get complicated when no horizontal privity

-If B breaches and A2 sues – B proper D; if original parties are party to a K, then horizontal privity does not matter

But if B sells to B1, A2 cannot sue B1 if no horizontal privity

•TO create a HP, first convey each piece of land to a straw-man

Why do you need it?  Burden-benefit.

-In order to be ordered by a covenant, must have been HP bt/wn original owners and VP

-To assert benefit, only need VP

HYPO:  If A and B are neighbors and have contract to keep buildings no more than 3 stories

-A sells to A1, B wants to build 4th story

-A1 sues

-Is A1 a proper P?  All that is needed is VP so yes.

-Is B a proper D?  Yes – B is original party

-If B sold to B1?

-A1 can assert the benefit

-B1 has VP, but not HP, thus they do not bear the burden

Equitable Covenants
-created in mid 1800s in response to a number of situations

-does away with privity reqmt and replaces it with notice

Notice:  bound by covenants if you had notice


-easiest way for notice is if covenant complies with SOF


-can also have constructive notice


-some states say you still need vertical privity



-Most jrsdns don’t have this b/c it lets APers off the hook

-Use the language of contracts; never get a covenant by proscription, necessity, or prior existing use

Real Covenants aka Covenants at Law

[•Servitude:  broad term that includes all land use controls – real and equitable covenants and positive and negative easements]

•Tulk v. Moxhay
Facts: 1808:  T sold vacant piece of land in Leiceister Sq to E

-Deed of conveyance contained a covenant by which E, his heirs would keep the property as a pleasure ground and garden, and have no bldgs

-Property passed via mesne conveyances from E to M, and M’s deed contained no similar covenant against building on the Sq, but he bought the land with notice of the original covenant in the 1808 deed

-M wanted to build, T wanted the original covenant enforced
RULE:  A covenant will be enforceable in equity against a person who buys land with notice of the covenant.

Rationale:  (M had knowledge, it was publicly recorded, thus it would not be unfair to impose it on M

-also when you sell property to someone who has a covenant on it, then it’s worth less, but if they can sell it without the covenant restriction, it’s unfair b/c person would make more money

Covenant at Law
-No problem with SOF b/c it’s all in the deed

-binds heirs and assigns

-Touch and concern?  It affects what you do within the 4 corners of the property

-Notice?  Problem here.  M doesn’t want to be bound; T is proper; under Spencer’s case, there was no HP between E and T to begin with

-Court created doctrine of equitable covenant

•Sanborn v. McLean
Facts: 1891:  91 lots were subdivided along Collingwood Ave.

1892-3:  McLas deeded lots 37-41, 58-62, 17-21, 78-82, 98 with restrictions stating only residences in those places
-Sept. 1893:  McLas sold 86 to McLes by deed with no restrictions and lived in a house there, and tried to build a gas station there too, but S objected and filed for an injunction 
RULE:  An equitable servitude can be implied on a lot, even when the servitude is not created by a written instrument, if there is a scheme for development of a residential subdivision and the buyer of the lot has notice of it.

Rationale:  a negative servitude can be implied on a lot if a developer has set up a scheme for a residential subdivision and if the buyer of the lot has notice of the covenants used to set up the scheme
-for 30 years, the residents worked to keep the area strictly for residences

-McLs knew it was residence-only
Court says M should have taken constructive notice of fact no one else in area was engaged in commercial activity; and that M had a duty to inquire; look at neighbors deeds b/c M knew it was part of a development

-Court implies the covenant b/c it would not be fair to all others who agreed to it if randomly a few lots did not have it

-if there were other businesses that were not shut down, M could argue that against constructive notice, but non-enforcement in other circumstances is usually NOT a defense

Changes made by the Restatement:
-eliminate the concept of privity and instead treat like easements

-if you own or possess piece of land, that is enough 

-would include AP
Touch and Concern Requirement

-2 original parties don’t need touch and concern

-4 Corners Rule:  only things that touch and concern it within the 4 corners of the property qualify

(Restatement has turned away from ‘touch and concern’
• Neponsit v. Emigrant
Facts: Jan 1911:  N Realty Co filed a map of the land they own, to be developed strictly for residential purposes and conveyed lots in the tract to buyers

1917:  NRC conveyed the land owned by Deyer by deed which contained covenant detailing a charge to Homeowner’s Assn payable to NPOA, and failure to do so would result in a lien on the land until fully paid

-E acquired title to D’s land at judicial sale; every deed in the chain of title since the conveyance by NRC claims to convey the property subject to the original covenant

-NPOA brought this to foreclose on the lien and enforce the covenant for the annual maintenance charge
RULE:  An affirmative covenant to pay money for improvements or maintenance done in connection with, but not upon the land which is to be subject to the burden of the covenant does touch and concern the land, and a homeowners’ association, as the agent of the actual owners of the property, can rightfully enforce the covenant.
Rationale:  Essential of covenant:  (1) must appear that grantor and grantee intended that the covenant should run with the land; (2) must appear that the covenant is one touching or concerning the land with which it runs; (3) must appear that there is a privity of estate

-by paying an annual charge, the owner acquired a right to common enjoyment with other property owners of the roads, gardens, etc. in the neighborhood (covenant touches and concerns the land

-Here, the payment is for external things:  roads, parks, etc.

( it affects the use and enjoyment of the property 

(having good roads, and parks affects the value of the property – if have well-maintained roads, parks nearby would make your property value go up

(affects touch and concern 

*this case made it much harder to make things NOT affect touch and concern; now, very hard to find something that doesn’t affect touch and concern

• Caullett v. Stanley Stilwell

Facts: SSSI conveyed subject 1-acre lot by warranty deed to C for consideration of $4k and included a covenant giving SSSI the right to build the first structure on the lot

-deed was delivered on Jan 13, 1959; and negotiations collapsed b/c of the covenant

-C filed for SJ claiming that a K never existed

RULE:  A restrictive covenant does not run with the land at law or in equity when the benefit it creates would not touch and concern the land.
Rationale:  if covenants are vague or ambiguous, they should not be construed to impair the alienability of the subject property

1. Deed item is too vague to be enforced:  is not descriptive of neither the type of structure to be built, cost, or duration of the grantee’s obligation; no indication of what price should be paid

2. It’s personal service; doesn’t touch and concern the land b/c the deed provision does not define in some measurable and reasonably permanent fashion the proscriptions of and limitations upon the uses to which the premises may be put

(here, the arrangement is at best a personal arrangement meant to give SSSI a little bit more money for selling the lot so cheaply, and such a contract does not affect the title
-a covenant that creates a burden on the land, but only a personal benefit is not held to run at law
Servitudes
-Servitudes that are invalid:

1. servitude that is spiteful, arbitrary and capricious

2. unreasonably burdens a const right

3. unreasonable restraint on alienation

4. unreasonable restraint on trade or competition

5. a servitude that is unconscionable

Scope of Covenants
•Hill v. Community of Damien of Molokai
Facts: CDM opened a group home for people with AIDS (4 unrelated people) in subdivision in Albuquerque; H and neighbors lived on the same street and noticed an increase in traffic

-H claimed that the home violated a restrictive covenant applicable to homes in the area that mandated that no lot be used for any purpose other than as single-family residence and argued that this did not include such a group home

-CDM claimed that the restrictive covenant violated the FHA
RULE:  Ambiguous restrictive covenants should be construed in favor of the free use and enjoyment of property and against restrictions; restrictive covenants with a discriminatory effect violate the FHA.
Rationale:  “single family” need not only be individuals related by blood

-strong public policy interest in favor of removing barriers for people like CDM living together that FHA squarely sets out
-H also argues that the home is detrimental to the neighborhood b/c of the increased car traffic (not relevant

**

-H’s proposed definition of “family” violates the FHA

1. Discriminatory Intent

-CDM contends that H only sought to enforce the covenants b/c of discriminatory intent, but the Court rules that there is not enough proof

2. Disparate Impact

-enforcing the covenant as interpreted by H would violate the FHA and would thus have the discriminatory effect of denying housing to the handicapped

-a covenant that restricts occupancy only to related people or that bars group homes has a disparate impact not only on the current residents of the CDM home, but on disabled people everywhere that need this kind of living arrangement
3. Reasonable Accomodation

-CDM contend that Hs failed to make reasonable accommodations for disabled people; equally applicable to restrictive covenants

(nonenforcement of the restrictive covenants would not impose any undue hardship or burden on Hs and interfere with the purpose of the covenants, making the accommodation unreasonable

•Shelley v. Kraemer
Facts: Feb 16, 1911:  30/39 owners of property in this one area of St. Louis entered into a covenant stating that the property in the district must be owned by Whites for 50 years

-this included 47/57 parcels of land and the one in question here

-Aug 11, 1945:  S received general warranty deed to parcel from F with no knowledge of the restrictive agreement at the time of the purchase

-Oct 9, 1945:  Ks and neighbors sued to prevent Ss from taking possession of the property and divest title
RULE:  Judicial enforcement of a restrictive covenant based on race constitutes discriminatory state action, and is thus forbidden by the equal protection clause of the 14th A of the Constitution.

Rationale:  14th A prohibits judicial enforcement of restrictive covenants based on race

-if imposed by statute, it would be held unconstitutional

-State courts enforced the restrictive agreements in the past, and this is unconstitutional
[before FHA, would have been won fairly easily under the FHA]

Termination of Covenants
-VERY difficult to get out of covenants

-need written consent revoking covenant


-Easier to do if 2 people


But if you have 200 people, under traditional rule, everyone must consent

•Western Land Co. v. Truskolaski
Facts: T brought an action to stop WLC from building a shopping center on a piece of land in their subdivision even though the surrounding area has become more crowded and commercialized
-1941:  subdivision outside of Reno and the property surrounding it was used for agricultural/residential purposes

1969:  a nearby street is a major artery into Reno, but the traffic in the subdivision was still low and great increase in commercial development nearby too

-relatively low level of traffic resulted in safe living and playing environment for their children

-property owners right around them, the City was trying to expand the area to re-zone it for commercial use
RULE:  A restrictive covenant establishing a residential subdivision cannot be terminated as long as the residential character of the subdivision has not been adversely affected by the surrounding area, and it is of real and substantial value to the landowners within the subdivision.
Rationale:  -Court kept the restriction – (1) not going to do a cost-benefit analysis – would have been a lot more cost effective to kill the restriction; (2) don’t look at majority rule; (3) zoning regulations do NOT override the covenants – zoning laws were broadening permissible uses

•Rick v. West
Facts: R subdivided 62 acres of vacant land in 1946 with covenants that restricted the land to single-family dwellings

1956:  R sold half-acre lot to W and she built a house

-R tried to sell the rest of the land to industrialists, but W refused to release the covenant; R conveyed the lots to other owners who wanted to build a hospital with a part of the land, but again, W refused to release the covenant
RULE:  A landowner in a subdivision under a restrictive covenant has the right to insist upon adherence to the covenant even when the other owners consent to its release.

•Restatement, p. 917:  

-still makes it difficult to end any convenant

-Part I:  still restrictive – has to be impossible as a practical matter

-Part II:  if possible, but no longer suitable, the court may modify; hard to convince a Court that it’s no longer suitable

Condos & Co-Ops

2 contexts in which you see covenants

1. Condos

-when you buy, you get:  

-tenancy in common of common areas (driveways, hallways, infrastructure, etc.) 

-fee simple of your own unit

-Repair and maintenance of your own unit is your responsibility

-BUT, might own a radiator in your unit, but pipes are in TIC in the bldg

-different deed for every unit

-Declaration of Condo – describes things that are owned in the unit and those that are not owned


-Declaration that starts the condo; filed and a matter of public record


1. FS/TIC:  makes distinction of what you own as FS and what you own as TIC


2. Percentage ownership of each of your unit

3. Covenants:  include all restrictive covenants (most of the time, can only change rules of condo complex by super-majority or unanimous consent) 

-anything that deals with your finances – things like condo fee, penalties for not paying, etc.; risk of loss information

4. Governance – Association:  anything that pertains to governance – creation of a governance association


5. Dispute Resolution/By-Laws:  include by-laws and house-rules 


( a mechanism for dispute-resolution

-governs those things that are important, but not things that are chiseled in stone in your Declaration

-by-laws often need more than a simple majority, house rules need only a simple majority

-by-laws:  what happens if taken by eminent domain; what happens with cause of action of someone in the ass’n


-use restriction:  only for residential use


-restrictions on construction within the unit – usually in the by-laws

*Distinct from co-ops:  if you don’t pay mortgage, the Bank forecloses on you and it doesn’t affect neighbors

-not paying gives the condo fee, creates a lien on your property

2. Co-Ops
-you buy shares of stock in corporation that owns the bldg

-the larger the unit, the more shares you bought

WHAT YOU GET:  a long-term lease of the unit, both your own LL and tenant 

-governed by many of the same laws as corporations

-lots of concern about finances about people buying in

-only one deed for the entire bldg – joint obligation of shareholders

-Advantages:  Fees might be lower than condos – only one tax bill for bldg as a whole (the value overall is likely to be less than each individual unit)

•Nahrstedt v. Lakeside Village Condos
Facts: N lived in a condo in LVC with her 3 cats

-the Recorded Covenants, Conditions and Restrictions (CCR) on the condo forbade keeping animal pets and the Assn had the right to prohibit maintenance of any pet that constitutes a nuisance to any other owner, in the opinion of the Board of Homeowners Assn

-If violated:  injunctive relief – find home for pets, pay fine

-When the LVCA found out about the cats, they assessed fines to her for violating the pet restriction
-N sued to invalidate the assessments as unreasonable as applied to her indoor cats
RULE:  
Court says:

1. Must take into account the expectations of others

2. Recorded in the Declaration of Condo

-It was recorded and she had notice of it, and it would be legit UNLESS the thing was arbitrary, violates public policy, or harm outweighs the benefit
Rationale:  -CA Leg has made use restrictions “enforceable unless unreasonable”

-LVCA claims the restriction was reasonable b/c it protects them from always having to litigate against homeowners whose pets are causing problems

-when the restriction is recorded with the county recorder, it is presumed to be reasonable and will be enforced against all residents of the common interest development unless the restriction is arbitrary, imposes burdens on the use of lands it affects that substantially outweigh the restriction’s benefits to the development’s residents, or violates fundamental public policy

(not arbitrary, no facts that could support a finding that it imposes a burden on the use of lands, does not violate public policy

-many condo owners may have bought into the development b/c of the pet restriction and the homeowners could collectively repeal the ban if they so pleased
B. PUBLIC LAND USE CONTROLS
-variety of mechanisms to restrict land use

-enacted either legislatively or judicially

a. Judicial restrictions:  something that was otherwise legal, but the Court says it is illegal

Two Types:

1. Trespass:  EX:  car wash, but soap and water runs onto someone else’s property

2. Nuisance:  EX:  Car wash has big signs, leaves garbage around; business legal, but way it is operating is a nuisance

(not much consistency legally

b. Legislative:  Leg saying perspectively that you can only engage in these businesses in these areas of town - zoning
c. Eminent Domain (Kelo case)

d. Regulatory Taking (Tahoe case)

Trespass
-easy to make a claim for, easy to prove

-must only show physical entry on to property owned by another by something you could control – could be gas, liquid, dust, etc.

-no reqmt of intent or damage

-P must be a landowner


-people who own or legally possess land

In car wash example, run-off from someone else’s property:  court probably won’t shut the business down but require them to stop the runoff

Monetary damages – harder to establish; these tend to be fairly low especially if no real intent behind the trespass

Nuisance
-can be public or private

Public Nuisance:  Harm to the general public by an activity you’re doing on your public land

-if harming public land, or harming the public generally – their morals, safety, etc.

-Who can bring them?  Public officials and private person who asserts that they have a particular injury
Private Nuisance:  an individual claim and you’ve been injured b/c interfered with use and enjoyment of land

-Could be physical interference or monetary loss (or both)

-arguing against yourself as the injured landowner
-if you win a nuisance action, you’re basically telling someone they can not do something on their land

2 ways to establish nuisance:  

1. Must show harm substantial – prereq for nuisance claims generally

2. Once proven it’s substantial, 2 branches of nuisance law


a. Intentional

b. Unreasonable

a. Intentional


-Intend to do the act that causes the harm – no malice required, no reqmt that you actually know it will cause a nuisance

*Tough to determine what is reasonable, but these factors:

a. Community standards:  is this residential or do many people run their businesses out of home?  What is the location?


b. Expectations


c. Degree of harm vs. the benefit


d. Monetary loss


e. Difficulty in compensation for harm

f. First in time - “coming to nuisance” (that the business was there before you)



-Do NOT want to be a P in this position


g. Identity of P does not go to reasonableness



-See Light and Air case p. 753

Second Branch of Nuisance:  Unintentional – result of negligence, recklessness or abnormally dangerous activity – like keeping a wild animal or explosive in your home

-If unintentional, must show (one of three) that it was negligent, recklessness or abnormally dangerous

•Morgan v. High Penn Oil Co.
Facts: Ms operate a trailer park and an oil refinery was nearby

-2-3x/wk the refinery produced nasty gases and odors that made people feel sick or uncomfortable

-M asked HP to stop but they didn’t 
RULE:  A private nuisance occurs when there is substantial interference with the use and enjoyment of land, and that interference is either intentional and unreasonable, or unintentional and the result of negligence, or abnormally dangerous activity.
Rationale:  a person who intentionally creates or maintains a private nuisance is liable for the resulting injury to others regardless of the degree of care or skill exercised by him to avoid such injury

-evidence establishes the existence of an actionable private nuisance, entitling Ps to recover temporary damages from HP

-if don’t find for M, HP will continue to operate the refinery in the way they have
-“sic utere tuo et alienum non laedas”= every person should use his own property so as not to injure another

(HP intentionally and unreasonable caused nasty gasses to escape and impair M’s enjoyment of his property

*classic set of facts for nuisance claim
“Intention”:  An invasion of another’s interest in the use and enjoyment of land is intentional in the law of private nuisance when the person whose conduct is in question as a basis for liability acts for the purpose of causing it, or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct.
Difference between nuisance in law and nuisance in fact

In law:  illegal and thus a nuisance at all times; measured by community standards and location

In fact:  measured by location and other circumstances

If Court finds no nuisance:  no injunction, no damages

If Court finds a nuisance:  what is the remedy?

1. Injunction only 

-could be substantial or minor

2. Money damages only

3. Injunction plus damages

•Estancias Dallas Corp. v. Schultz
Facts: S sued to stop EDC from operating the AC equipment and tower next door

-TC jury found that the noise emitted constituted a nuisance and awarded Ss $10k
AC unit served the entire complex of 155 units, it was 70 ft from S’s bdrm, sounds like a jet engine

-The AC unit made the neighborhood noisy and prevented S from entertaining in the backyard and they can’t sleep

-S also claim that the value of their land dropped from $25k to $10k, really about $12.5k

RULE:  An injunction will be denied as a remedy for nuisance only if the necessity of others compels an injured party to seek damages in an action at law, and not because the party causing the nuisance has the right to work a hurt or injury to his or her neighbor.
Rationale:  -Court found that EDC was harmed, but there were plenty of other bldgs in the area at the same rate

-if there was not such housing available and the public was harmed, EDC would have to pay damages, but not enjoined

*nuisance not permitted to exist based on rule of necessity
•Boomer v. Atlantic Cement Co.
Facts: ACC ran a large cement plant near Albany and B claimed their property interests were being violated b/c of the high levels of dirt, smoke and vibration that the plant produced
RULE:  Courts can grant an injunction conditioned on the payment of permanent damages to a complaining party in order to compensate him or her for the impairment of property rights caused by a nuisance.
Rationale:  -injunction should only be granted when a nuisance can be found and the complaining party has sustained substantial damage

-granting an injunction to shut down the plant would be overly burdensome on ACC b/c ACC employs 300 employees and spent $45m on the bldg

-shows that if the Court shuts the plant down, there will be ripple effects on the public

(thus, court should grant a condition injunction whereby ACC pays B and neighbors permanent damages – calculated by assessing the past and future harm and give them one lump sum

-In essence, ACC would be buying a easement on B’s land

-would preclude future recovery by Bs and anyone who buys the property afterward is bound to let ACC do what they do

•Spur Industries, Inc. v. Del E. Webb Development Co.
Facts: S owned a cattle feedlot outside Phoenix for years, and W’s residential development grew into the area and W wanted the feedlot removed
-the community is expanding in the direction of the feedlot

-W claimed that S’s feeding operation was a public nuisance b/c the odor was blown over the southern portion of his development
RULE:  An otherwise lawful activity can become a nuisance because others have entered the area of activity, and thus be enjoined; if the party requesting the injunction, however, is the one that creates the need for the injunction, that party can be required to provide compensation for the cost of moving or shutting down the activity.
Rationale:  Statute declares any condition that fosters breeding ground for flies, etc. near a populous area is a public nuisance 
(S’s feedlot qualifies as a public nuisance despite being otherwise lawful

-S must move b/c of a legit regard for the rights and interests of the public

-W must indemnify S for a reasonable amount of moving or shutting down
*There is a creative remedy:  injunction plus money to the D
(this is rare, but D was the innocent party
(Effect of Judicial Zoning:

Over-reliance on judicial land use controls

-don’t allow you to do much planning (Ex:  Spur case) 

-Not particularly comprehensive

(As a result, zoning laws developed as a way to avoid nuisance claims

2. Legislative Zoning
Specific Issues:  free speech, variances, exceptions

What do you regulate through zoning?

-Roads/streets/sewage lines/parking spaces

-lot size, required frontage, borders

-agricultural reserve or green space

-density

-amenities – like pools and garages

-public space

-historic preservation – can sometimes apply to whole neighborhoods

-“footprint”:  ratio of lot size to footprint of the bldg – how much of a bldg to put on a lot

(all these fall into 2 major categories:  1) use restrictions; 2) structural restrictions

Use EXs:
-Residential/business

-Industry

-Low-medium income housing

Structural EXs:
-Height restrictions

-Beachfront – how close to the shore you can be

Misc EX:
-Noise

2 Models for Zoning:

1. Euclidian/Cumulative Zoning

2. Exclusive Zoning

1. Euclidian Zoning

a. Zone 1:  SFH

b. Zone 2:  multi-family plus everything in Z1

c. Zone 3:  streets, shops plus everything in 1-2

d. Z-4:  light industry plus 1-3

e. Z-5:  heavy industry plus 1-4

2. Exclusive Zoning


(same city, how it would look different)


-all zones would have exlcusive areas


a. Z-1:  Single Family Homes only


b. Z-2:  MFH only, etc…

*Euclidian/Cumulative gives you more flexibility

-SFHs are going to be all over the city, but the expensive ones will be in Z-1; more options, less exclusive

-can have multi-use bldgs – commerce on bottom floor, apts on top floors

-concentrations of poor in unhealthy areas

*Exclusive Zoning=less nuisance claims b/c clustered together similar uses; also results in higher land values or simply more stable land values

-SFHs are going to be more expensive and since they’re all in one area

-allows more planning means a more predictable tax base

-safer neighborhoods in terms of traffic, etc. - healthier

-will spend more time driving/commuting b/c can’t live and work in the same zone

(Most jrsdns will come up with a blend of the two of these

3 Steps to look for when passing zoning:

1. Creative state law – need state statute to pass a zoning law


a. creates the comprehensive plan – must state why you are zoning

b. articulate the police powers on which it is relying on to zone

c. has delegation of state plan to the local govt

2. Planning or Zoning Commission (acting as an agent of the state that authorized it in a state statute)

3. Board of Adjustment aka Board of Appeals
-acts in quasi-judicial way to hear appeals 

-local entity that reviews disputes over the zoning scheme

-3 Issues to keep in mind when thinking of flexibility:

1. Flexibility in process of drafting zoning – procedure is very important – was there adequate notice, participation by the public?

2. Variances:  comes up when someone is doing something that they acknowledge violates the zoning law, but will be allowed to do it if they show undue burden if you forbid it and no harm if you allow it

EX:  old sign central to business; would suffer name recognition/goodwill; no 

harm to public if it’s just a little too big

*Says, “Keep zoning law in place, but let me break it”

3. Exceptions:  written into zoning law itself

-zoning law itself is going to allow an inconsistent use, but with required approval


EX:  allow B&Bs in area reserved for SFHs only


(Exception would say:  “SFHs only, except for B&Bs”

• Village of Euclid v. Ambler Realty Co.

Facts: -Village is a suburb of Cleveland, mostly farms; A owns a 68-acre tract of land in the western end of the village, bordered by Euclid Ave. to the south and Nickel Plate to the north

-Nov. 13, 1922:  ordinance adopted by Village established a zoning plan for regulating and restricting the use of land, as well as the size of lots and heights of buildings and divided the Village into 6 use districts U-1-6, 3 height districts H-1-3, 4 area districts A-1-4; U-1 consists of single-family homes, whereas U-6 is nasty industry; H-1=little buildings, H-3  =tall bldgs; A-1=big houses, A-4=small houses
-A’s tract falls within U-6, U-3, and U-2 – not completely available for industrial use

-A wanted to sell the entire property for industrial use, but this zoning scheme prohibited that and seriously devalued the land
RULE:  Zoning ordinances are a valid exercise of the police power and thus do not violate the constitutional protection of property rights.
Rationale:  -state courts generally uphold the power of the city to zone b/c of increased safety, more efficient fire-fighting, reduced traffic, etc.

(ordinance is not arbitrary, unreasonable, or not substantially related to public health, safety and general welfare, but that really doesn’t matter b/c the city has that power
-A did not exhaust all of his remedies – should have tried for a variance
-Court very unsympathetic to future plans – A wasn’t doing anything to develop the land

•PA Northwestern Distributors, Inc. v. Zoning Hearing Board

Facts: May 4, 1985:  PA opened an adult bookstore in Moon Township, 4 days later MT published a public notice stating its intention to regulate adult commercial enterprises

-May 28:  Board adopted Ordinance #243 that imposed restrictions on the location and operation of adult commercial enterprises

*an amortization provision:  requires termination of nonconformities in zoning ordinances within a specified period of time, even if preexisting

-the ordinance zoned PA’s area as an area not approved for adult commercial enterprise and had 90 days to relocate
-PA appealed in front of the Board

**

Either PA knew that the zoning regulation was coming soon and he got the bookstore in or the Board made the decision in direct response to the bookstore 

PA has 3 options once regulation happened:

1. shut business

2. change business; keep location

3. change location; keep business

*variance might be an option if he can show an undue hardship on him and that there’s no undue hardship on the community
•MAJORITY:  (about 50% of jrsdns)
-If a zoning law or regulation has the effect of depriving a property owner of the lawful pre-existing nonconforming use of his or her property, it amounts to a taking for which the owner must be justly compensated.
Thus, PA gets to:

1. Keep business

2. Monopoly

3. right transfers with the land

CONCURRING:  (actually the majority view)
-Sullivan Test:  you can shut down a business, as long as it is a reasonable amortization

-To determine if the restriction is reasonable:  

1. Look at benefit vs. burden:  how harmed is community going to be if business stays; how offensive it is to the neighborhood


2. Contractual obligations of the parties in the business


3. Amount of money in your investment; expense


4. alternate uses of land


5. Life expectancy of the business


6. Also, good/bad faith knowing about the new zoning law


7. Tax depreciation 

(Thus, the 90 day reqmt to vacate is not reasonable – a reasonable amortization period is not 90 days and not a taking

(concurring is a tough standard to follow, so lots of jrsdn go with the majority opinion

-want communities to be able to change their character and if you don’t then communities can’t change from residential to industrial, etc.

Variance
-violates statute but gets dispensation b/c can show unreasonable harm to me but not to community if you don’t enforce it.  Unique to owner; no preferential value

• Commons v. Westwood Zoning Board of Adjustment

Facts: Cs owned a vacant lot in Westwood, located in an established residential area of 1-2 family housings; Weingarten contracted to buy the lot on the condition that he would construct a 1-family residence there
-the lot was undersized and had a small frontage; in 1933, the zoning ordinance contained no minimum frontage, but a 1947 amendment required the houses to be located on lots with a frontage of at least 75 feet and an area of no less than 7500 sq ft.; only 7/32 homes in the area satisfied that

-the lot had a frontage of 30ft and sq ft of 5190, making it perhaps the smallest

-Neighbors opposed the application for variance

-C wants to build a house; if he can’t build then he has to sell to one of the neighbors and they would be paying little to him; made attempt to sell to neighbor and was refused

-C claims that it is a burden on him to not be able to build a house b/c it would be a worthless piece of property; also tried to buy some additional land to tack onto his lot

(good faith actions on C’s part as a whole
RULE:  A zoning board shall have the power to grant a variance where because of some exceptional situation of the property, the strict application of a zoning ordinance would result in undue hardship upon the developer of the property, and the variance would not substantially impair the public good and the intent and purpose of the zone plan and ordinance.
Rationale:  (question is whether the insufficient frontage and area represent a substantial detriment to the public good
-cannot qualify for a variance if the property owners created the nonconforming condition

*Applicant has the burden of proving that the variance will not cause harm

(Board wants to know actual plan of the house; (court seems sympathetic to C and don’t want a useless piece of land
-wants an architectural plan to show the specific design of the house

Exception
-written into statute itself and will build into the zoning restriction a limitation – no businesses in the area except bookstores

-still must apply for the exception

-zoning commission is saying that they will allow something

-must show that your business can peacefully exist

•Cope v. Inhabitants of the Town of Brunswick

Facts: March 16, 1982:  Cs filed an application requesting that the Board grant them an exception under the zoning ordinance and permit them to construct 8 6-unit apartment bldgs on a 21 acre parcel of land in the town that was an undeveloped wooded lot classified as suburban residential use

Exception must prove:

1. Certain reqmts met

2. Use not adverse

3. Purpose Upheld

4. Value Maintained

-public hearings found C’s project to be in compliance with the ordinance except for parts 2, 4; the Board stated that the bldg would greatly increase the traffic in the area thus drastically changing the characteristics of the neighborhood, thus threatening public safety
RULE:  The power to regulate private property cannot be delegated from the legislature to a municipality to a local administrative body without a sufficiently detailed statement of policy to provide a guide to reasonably determine an owner’s rights and prevent arbitrariness.

Litigated Categories of Zoning:

1. Aesthetic Regulations:  can you be required to have the zoning board approve the zoning of your house

1. Free Speech:  no flags, etc.

2. Household composition, etc.

SPOT ZONING
-a zoning scheme regulating individual parcels of land

-3 part test 


1. a small parcel of land is singled out for special treatment


2. singling out is not in public interest, purely for benefit of landowner


3. Action is not in accord with the comprehensive plan

-if any factor present, can be struck down

Aesthetic Zoning
Reasons for zoning b/c of aesthetics:

1. safety 

Want to minimize: 

-signs, especially if signs are lit

-lights

2. Impact on property value – don’t want ugly houses driving down property values of the neighborhood

-Zoning Board or appeals board

-constitute a Board of Architectural Review to oversee enacting aesthetic regulation

•City of LaDue v. Gilleo
Facts: City ordinance prohibits homeowners from displaying any signs except residence ID signs, for sale signs, and signs warning about safety hazards

-provides exceptions for commercial establishments, churches and nonprofits to erect certain signs

**
-G put up signs protesting Gulf War I, and they were stolen and G petitioned to the City Council for a variance and was denied; G sued for violation of 1st A right to free speech

-LaDue then modified the ordinance to also prohibit residential ID signs larger than 1 sq foot after G put a sign in a her window
RULE:  A city may not constitutionally adopt ordinances that prohibit nearly all signs on residential property.
Rationale:  -2 grounds to challenge the constitutionality:

1. Measure in effect restricts too little speech b/c its exemptions discriminate on the basis of the signs’ messages (underinclusive)

2. If they prohibit too much protected speech (overinclusive)
-LaDue has not imposed a flat ban b/c it determined that some signs are too vital to prohibit – such as the signs allowed

-residential signs are an important and distinct medium of expression

-Although prohibitions foreclosing entire media may be completely free of content or viewpoint discrimination, the danger they pose to the freedom of speech is readily apparent – by eliminating a common means of speaking, such measures can suppress too much speech

-LaDue claims a TPM restriction, but does not leave adequate alternative channels for communication

-residential signs=cheap form of communication

-govt need to regulate signs on streets, it is less pressing to mediate signs from the home

(more temperate measures are available to LaDue that won’t harm 1st A rights
Is using private contracts a way of getting around zoning rules?  Yes.

-what you agree to by a private contract, you can regulate much more heavily than in zoning b/c you have voluntarily forfeited a constitutional right

Stoyanhoff home:  weird houses still have to be approved by architectural review boards

-Architectural design = free speech and thus no review

-better argument is due process – Board acts in a way that is arbitrary, approving whatever they feel like at any given time

(Courts not as enthusiastic though

-Courts have said maintenance of property value is important for aesthetic regulation and thus often uphold architectural review boards

Housing Composition

To put on a restriction: 

-make a maximum occupancy limit

-restrict it by single family and require a familial relationship for a single family home


-SFHs get overturned more often

• Village of Belle Terre v. Boraas
Facts: BT is a town in Long Island of about 220 homes and 700 people, and less than 1 sq mile

-zoning restricted to 1-family dwellings, not boarding houses, frats, multi-family houses, etc.; family=1-2 people related by blood, adoption or marriage living and cooking together as a single unit; more than 2 people living together are not allowed the definition of family

-A bunch of unrelated students moved into a house together and sued
RULE:  The legislature may define what counts as a “family” for zoning purposes if the definition is rationally related to legitimate objectives, such as creating zones where family values, youth values, and the blessings of quiet seclusion and clean air are preserved.
Rationale:  
-Bs claim that it interfered with their right of ass’n and their right of privacy, their right to travel, their right to migrate into the state and settle

-VBT tried to protect against traffic, children’s safety, cars, overcrowding, and nuisance

-SC is weighing alleged constitutional violation against rationale of VBT

-SC is weighing alleged constitutional violation against rationale of VBT
(SC gave a great deal of deference to the state Leg 

-not fundamental rights at stake – constitutional issues; had the court said that the rights are fundamental, it would have gotten strict scrutiny

-thus, they look at it via rational basis:  is their a rational relationship between what the Leg did and what the Court would classify as a permissible state objective?  If there is a rational basis between the regulation and achieving the goal, the zoning ordinance would stand.
(SC said there was and let the zoning reg stand

-What about the claim on privacy?  Court looks at 2 unrelated persons exception, thus it is not a marriage restriction

-Right of Ass’n?  Can entertain whomever you want, no restriction on overnight visitors, not preventing anyone from associating there

-Right to travel?  Can still visit and go into the residence, just can’t stay there

Right to migration and settle?  Can still rent other premises, just not in that area

DISSENT:  Marshall

-these are fundamental rights and ought to be strict scrutiny

 Moore v. City of East Cleveland
-SFH ordinance that defined family to include no more than one set of grandkids

-Grandma jailed for living with 2 grandkids who were cousins

SC limited Belle Terre decision:  this statute made distinction of how you were related to people in your family – cannot say grandma cannot live with 2 grandkids
Mount Laurel I
-zoning reg that went into effect in an undeveloped area

-Court looking at challenge to zoning laws affecting much of the state 

*different from Euclid b/c looking at zoning scheme as to how zoning would be developed in undeveloped areas

Mt. Laurel Regulations

-Only SFHs

-all required to be detached

-set minimums on lot size

-large area reserved for senior citizen communities

-Apts:  permission for VERY few with 1+ bdrms; restrictions on number of people who could live in an apt

(this will accomplish quiet, safer neighborhoods; a consistent property value that is high; low taxes/expenses b/c not a dense population, so providing infrastructure will be cheap; unlikely to have an apt

(Mt. Laurel I found this scheme was not done with any ill intent, but the impact was that those who were without money could not live in area

Mt. Laurel II
-came a while after I, found that City had made good faith effort, but that this effort was insufficient

-Court reiterated I, and says that there is an affirmative reqmt for jrsdn to create a system of low and medium income housing
-BUT, they did not tell the town how to do this

-Towns, often put the onus on developer to create a certain percentage of low and medium income housing

-Might also zone for SF homes and garden apts

3. EMINENT DOMAIN
-when govt on any level – city, state, county, fed govt – decides to take your land out of need

-listed in 5th A as something govt cannot do

“Nor shall private property be taken for a public purpose without just compensation”

(phrased in the negative

-English law set the precedent

-Most commonly litigated question:  What does it mean to have a public purpose?  What does it mean to have just compensation?

-Just compensation:  fact-based; very difficult to set in an ED proceeding b/c you can’t control for the future market of the piece of property

EX:  If home, but near road is going to be built, calculating the value of the property when the road comes in

-If take home now via ED, how do you take into account the road development?

-ALSO, can’t take in personal and sentimental value

-EX:  If home is appraised as worth $450k, one can weigh the worth of the home vs. subjective value

-voluntary sale, one might ask for a lot more, but in ED, this is not a factor

-If a private sale, you want to hold out

-EX:  Disney buying up property, you hold out to make Disney pay big $$$$

(in ED, you don’t get that choice

•Another issue:  tension between state and local govts in ED area

-popular position for state govt to limit ED; but city level uses ED as a quick way to spur the economy

(there is a flurry of comprehensive plans to get their ED plans in before the state laws are enacted

Mechanics of ED – process

1. Identify property to be taken

a. Nothing requires govt to pick way that would be least destructive (as a practical matter, the govt usually does)

b. NEPA:  National Envtal Policy Act – before you take federal action that requires a significant change to envt you do have to weigh alternatives

-also state-NEPAs

2. Purchase on market
-not using ED power, offer money for voluntary title, often for a little more money

-If not voluntary sale:

3. File condemnation action

4. Notice to all the affected parties

-such as:  Landowners, tenants, anyone with interest in the estate, mortgage holders, etc.

5. Establish the govt’s authority to condemn


1st thing done by a court proceeding

6. Set compensation

-can be done by judge or jury; people being possessed want juries b/c they’ll be more sympathetic

EX:  10 yrs ago, expanding airport in Denver and required taking homes where the runways were being extended.  Owners of the homes had a very tight-knit community.

As part of just compensation, the govt built a new town for all the owners, or they could take the money for a new home.  2/3 of the people moved to the new town.

Defining PUBLIC USE
a. Classic public uses:  roads, airports, infrastructure, public bldgs

i. start with property having a private owner and end with it as a public owner

-Not really controversial

b. More controversial is when the property goes from private owner to another private owner

-COURTS grapple with the fact that you can use ED to do this

3 Doctrines for Public Use

1. Public use = public ownership

2. Public Use – public access 


a. Railroads mostly (common carriers); private nonprofit wants access to a historical site

3. Public use – public purpose 

i. Includes economic redevelopment

• Hawaii Housing Authority v. Midkiff
Facts: In HI, govt owned only 49% of the land, while people owned 42% and that 18 landholders owned more than 40% of privately-owned land with large tracts

-HI Leg found this concentrated ownership distorted the land market and injured the public welfare and passed the Land Reform Act of 1967 that provided that when 25 tenants on a tract or tenants on half the lots file applications, HHA can hold a public hearing to determine if state acquisition of the tract would effectuate the public purposes of the Act

-Then HHA can acquire the land at a price set at trial or negotiation, and then sell the land to the tenants or someone else with no new buyer entitled to buy more than one lot

-M was a big landowner who refused to let his land be acquired by HHA and sued

In HI, landowners gave people 100-yr leases to people like hotel owners, and these leases started expiring in the 1970s and 80s

If you’re a landowner, you could:

1. Sell the land to the hotel owner for outrageous price

-might be several owners b/c it’s been 3-5 generations

-but often, very willing sellers

-when you put a property up for sale, you must pay a capital gains tax on difference of property growth (100 years)

2. Terminate the lease and evict the hotel owners

3. Raise rental to VERY HIGH rates
(If the property is condemned by the HI Leg, the owners of the land won’t pay a capital tax rate and the leaseholders are happy b/c they won’t have to pay as much for the property
RULE:  A taking involving the transfer of property from one private person to another satisfies the Public Use Clause of the Fifth Amendment if it is rationally related to a conceivable public purpose.
-SC gave strong deference to the Leg on this matter
• Poletown Neighborhood Council v. City of Detroit

Facts: D planned to condemn a residential neighborhood and convey it to GM; residents sued
RULE:  When the condemnation of property benefits specific and identifiable private interests, a court must employ heightened scrutiny to determine if a clear and significant public interest is the predominant interest being advanced.
Rationale:  Leg says that this type of action meets the public purpose b/c Detroit would benefit by the new jobs and tax revenue in building the new assembly plant; the primary purpose of this project is to alleviate unemployment and revitalize the economy

-any benefit to GM is incidental
•Kelo v. New London
Facts: NL approved an integrated development plan to revitalize the economy and bought most of the property from willing sellers and initiated condemnation proceedings from those who weren’t willing, including K

-NL’s plan was to create 1k jobs, increase tax revenue, etc.

-K claimed that the taking of their property would violate the public use restriction of the 5th A
-NL had decades of economic decline and massive unemployment and city officials targeted Fort Trumball area, a closed Naval Center, for economic revitalization

-Pfizer said it would build a $300m research facility near the area; New London Development Corporation (NLDC) began planning activities to build a state park and was in general in charge of the revitalization project

-State spent $15m on a state park and NLDC planning activities

-Fort Trumball area has 115 privately owned properties and 32 acre former Naval Facility

MAJORITY:  economic purpose = public purpose
-relied on HI case and 2 other cases

-Berman:  large redevelopment plan for DC

-store owner sued and said his store was not blighted; he lost b/c the Court said the City had to plan as a whole, not lot by lot 

(upheld public purpose – plan is needed, not necessarily blight

-Ruchelshaus:  great deference to Leg to determine if public purpose is valid to foster easy movements of pesticides of the market

-upheld just compensation of the taking of IP info about the creation of pesticides  

(public purpose is pesticide production

Rules
1. GREAT deference to Leg – just decide if there is legit purpose and the means to get there is not irrational; rejects standard for heightened scrutiny

2. Econ development = public purpose = public use; accepting that public purpose = public use from previous case law

3. Pursuant to a comprehensive plan

-don’t discuss this very thoroughly, part of the criticism of the opinion

4. Procedural safeguards:  deliberation

-the fact that it benefits some private parties disproportionately will not strike it down

-must show a public benefit even if private benefit

5. Ends with discussion of state law – suggests that states revisit this issue

(LATimes article:  47 states have adopted measures to protect private property

O’CONNOR DISSENT:  
-accepts most of the majority opinion, including public purpose = public use

-focuses on whether econ development = public purpose?  She claims accepting that will make all property vulnerable

-has the “affirmative harm” test:  public purpose can only be invoked if property inflicts affirmative harm
-says disproportionately, property that is going to be taken from the poor, but doesn’t address how her test will help the poor avoid their property being taken

THOMAS DISSENT:  takes a different view of public purpose doctrine; claims the whole doctrine is suspect and it should be reversed

Public purpose does not = public use

-can only use ED in 2 ways:  public ownership and public access

-If no public purpose, says law of nuisance should be used

-if area is blighted, just use nuisance doctrine, not ED

Regulatory Takings

-Unlike ED, the property owner retains title at the end of the day

-Property begins with the owner and ends with the owner, the only difference is that there is a regulation that devalues the property


-because of this, are you entitled to compensation?

EX:  regulations that will inhibit building; or things that you previously could do on your property and can’t do now

-Compensation is generally the loss in market value

(Contrast w/ Zoning law:  not Unconst taking – not a taking that requires compensation b/c it is a valid use of police power based on nuisance

EX:  if running a business and it poses a nuisance to the area it could be shut down b/c of zoning law

-Reg Takings laws rarely involve zoning, instead they involve things that by themselves wouldn’t be thought of as bad under the traditional police power

EX:

1. Envt statutes 

a. Clean Water Act – covers wetlands and prohibits building in these areas

b. Endangered Species Act cases – can’t do anything that would mess with endangered species

Court has come up with a number of different tests for reg takings:

Approaches
1. Any unequal burden imposed on a private property owner requires compensation from the public at large.

-public should pay for the thing that received (rare)

2. Where there is a total destruction of all economic use for the property, compensation must be paid.

-widely accepted, including by the SCOTUS

-Problem:  always some economic use for the land

-can mean the destruction of 95% of the value

3. The individual injury of regulation should be balanced against the public harm in nonregulation before there is a regulation

-a balancing test

-lower courts adopted this, not yet by SC

-can have a regulatory taking where the harm is so great, if so, no regulation; but if no significant benefit, then you can’t do it

-juries sympathetic

4. No compensation should be allowed if there remains some reasonable, viable economic use for the property.

-can allow SOME compensation more generously than #2

-some courts follow this; debate is what is reasonable?

5. Compensation should be reserved for instances where there is an actual physical taking of the property

-actual physical presence on the land

EX:  if land is breeding ground for endangered species.  If development is not allowed and you’re not there, then no compensation

-But if govt builds an observatory on the land, then get compensation

-doesn’t necessarily have to devalue property to get compensation

• Tahoe-Sierra Preservation Council case
Facts:  Regulation:  prohibited building of any kind for a limited time, having to wait 32 months, while Agency formulated a comprehensive plan for the area

-Guy wanted to build a single family home and bought the land before the regulation

-nothing intuitively that would have prohibited him from building a home

WHY the regulation?  The Lake was getting nasty; property values would decline if the Lake kept getting nastier.  In the long term, the Lake is not desirable if pollution keeps happening.

RULE:  
1. Temporary Taking even if it is of the complete value is not a taking

2. Envtl safety is a legit state purpose

3. It was a reasonable amount of time for a moratorium on building b/c most Tahoe homeowners had land for 25 yrs, often buying the land young and building after a few decades

(not the usual circumstance

Rationale:
If Court had ruled for P, the practical fear was that the permit process would be in disarray.  IF permit process takes several months, can you sue for just compensation?  Also, is there a difference bt/wn the permitting process and a regulation?

