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Free Speech in Colonial America
I. THE ZENGER CASE: PROTOTYPE OF A POLITICAL TRIAL (Finkelman Article):
A. Repercussions:
1. “What is most important about the Zenger legacy is not that it failed to bring about an immediate and total change in the law of libel, but rather that in the revolutionary period it was always there as a guiding light for those who were gradually developing an ideology of freedom of expression.”

2. The prosecution of New York printer that is regarded as one of the landmarks in the development of freedom of the press.

3. Became an important ideological and political precedent; represented a great victory for liberty and freedom of the press.

a. Set a precedent that in seditious libel cases, the jury is entitled to decide if the material under scrutiny is in fact libelous or seditious.  Before Zenger, this question of law had always been left for the judge to determine.

b. Set a precedent that if the articles were true and factually correct, no libel could be found.  Truth was a defense to libel.

4. Seen as a victory of democracy and of the people over tyranny.  It was a precedent not only for the technical legal changes and popular reason, but for the American Revolution and the Bill of Rights.

5. A historian, Morris, claimed, “the case destroyed once and for all the notion that government officials were entitled to unqualified allegiance and support–the trial helped create a climate of civil disobedience in which the idea of political independence was conceived and nurtured.

B. Levy’s Opinion:
1. Argued the victory was only a personal one, and that it was a victory for that day only

2. The period between Zenger and the Sedition Act was a legacy of suppression as opposed to an era of growing freedom.  

3. The case did not lead to a “reformation of the law of libel” nor the did the law of libel change immediately after the Zenger case.  

4. Americans did not develop a consistent free press ideology–that could only be done over time and with experience gained from the Revolution, self-government, and the development of political parties.  

C. Finkelman:
1. The case did not become a legal precedent for a new understanding of the law of libel. It was the product of a single-minded jury, determined to acquit a man whose only crime was exposing the venality of the governor.  Rarely are legal precedents set by jurors.

2. But it did set a political precedent.  Hamilton discussed the law as it should be, under the conditions of colonial America, rather than the law as it was, in England.  Things were simply different in America.

3. The trial had a lasting impact on the development of a libertarian ideology, even if it didn’t bring an immediate change in the law of libel.

4. The case was important to the struggle for free press and was useful to the cause of freedom of expression.  In America, the case helped lead to the events surrounding the Revolution and the creation of the Bill of Rights and freedom of the press.

D. Facts:
1. Cosby, the new governor, demanded that Van Dam, a NY politician who was serving as active governor, relinquish half of his salary to him.  Van Dam refused to give him the money, so Cosby sued.  

2. The Chief Justice Morris ruled against Cosby, so Cosby removed him from the court.  Morris organized an “anti-Crosby” group and helped edit an opposition newspaper, which was printed by Zenger.

3. The newspaper attacked the Crosby administration, introduced the Whig ideology, and stressed a need for restraints on arbitrary rules and the need for a representative government.  

4. The new Chief Justice De Lancey urged the indictment of Zenger for seditious libel.  The grand jury refused and the governor’s council ordered the newspapers burned and Zenger arrested. (Bail was excessive–example of corrupt government).  Grand jury again refused to indict.  He was eventually charged by “information of a government official.”  (Another example of a corrupt government).

5. Zenger was charged with publishing articles critical of government.  Printing a paper was not considered a criminal act, but it became a crime b/c the government was displeased with its contents.  Thus he was prosecuted because, for purely political reasons, the government chose to.

6. Cosby didn’t choose the writer–Morris’s attorney-Alexander.  He didn’t punish the “guilty individual,” but punished the printer.  This is b/c Cosby wanted to stop the opposition and a writer is easily replaced, but without a printer/publisher, the newspaper would not be printed.

E. Hamilton’s Defense Strategy for Zenger:
1. Four Key Defenses:
a. The allegedly libelous articles were in fact true and accurate representations of the Cosby administration.  

b. Because the articles were true, they could not be libelous.

c. The jury had the right to determine both the facts of the case (whether Zenger was in fact the man who had printed the newspaper under scrutiny) and the law of the case (whether the articles were in fact libelous).

d. Society and politics in America are so different from those in England so the laws should be different too.

2. Hamilton offered to prove that in past cases, the truth was an acceptable defense for libel prosecutions.  But, De Lancey persisted in denying Hamilton the right to prove the truth of the articles. 

3. Hamilton turned to the jury and told them that to be libelous material, it needed to be false and seditious, and that Zenger’s paper was true. 

4. The jurors were swayed by Hamilton and they returned a verdict of not guilty.

The Original Meaning of the 1st Amendment:
I. THE A-HISTORICAL HISTORIAN – LEONARD LEVY ON FREEDOM OF EXPRESSION IN EARLY AMERICAN HISTORY (Rabban Article):
A. Chafee’s Views:
1. The framers of the first amendment intended to wipe out the common law of seditious libel and make further prosecutions for criticism of the government impossible in the US.

2. R:  His view, although widely accepted, has never been supported by historical evidence.

B. Levy’s Views:
1. Levy wanted to find historical evidence to support or not support Chafee’s views.

2. His first book was Legacy of Suppression, but he re-evaluated his views and changed his original conclusions in his second book, Emergence of a Free Press.
3. Levy believes that Americans did not challenge the crime of seditious libel until the Sedition Act of 1798 and that free speech issues did not arise until after the Act.

4. Levy discovered historical sources that made him reluctantly conclude that the framers of the 1st amendment left a legacy of suppression.

5. Although some maintained that Levy overstated the extent of anti-libertarianism in early American history, most accepted his fundamental conclusion that Chafee was wrong and that the 1st amendment did not eliminate the common law of seditious libel.

6. In his second book, Legacy of Suppression, he reconsiders his earlier work.  He made two major concessions:

a. He acknowledged that the press actually enjoyed remarkable freedom, which “spurred an expanding legacy of liberty.”  The American people regarded a free press as a requisite to the republican government they desired.

b. He abandoned his controversial prior assertion that the framers equated the first amendment with Blackstone’s declaration that the common law prohibits only prior restraints on publication.  He concedes that the framers intended to protect some publications from subsequent criminal liability.  He now emphasizes the problem of uncovering the original test for determining when government can constitutionally punish expression.

7. Levy now concedes that he painted too bleak a picture in his original book.

a. He acknowledges that substantial freedom of the press actually existed in colonial America and that the 1st amendment did not simply incorporate English common law as summarized by Blackstone.  

b. But, Levy still insists that his principal thesis was correct: He still adheres to his attack on Chafee and believes that neither the American Revolution nor the 1st amendment abolished the crime of seditious libel.

C. Rabban’s Views:
1. Opinion on Levy’s Views:
a. Levy fails to appreciate the extent to which his own evidence reveals substantial legal and theoretical support for freedom of political expression before the Sedition Act of 1798.

b. Levy plausibly asserts that the framers of the 1st amendment did not intend to abolish the law of seditious libel and that true freedom of the press in a democracy is incompatible with this crime.

c. Levy is seriously mistaken in assuming that the existence of any conception of seditious libel precludes meaningful libertarian thought.  

(1) It is possible to provide significant protection for political expression without eliminating entirely the law of seditious libel, and the historical evidence indicates that the 1st amendment incorporated substantially broader views of freedom of speech and of the press than contemporary English common law.

d. Free speech that led to the American Revolution arose long before the creation of the constitution and the 1st amendment.

(1) The Radical Whig Tradition and the emerging popular ideology were part of a common intellectual tradition that stressed the importance of free political expression to popular sovereignty and effective government.

(2) Free speech did not emerge after the Sedition Act, like Levy claims, but merely reinforced and strengthened existing theories.  

2. The meaning of seditious libel is ambiguous, but Levy says that seditious libel means “criticism of the government that goes too far.”

3. New conception of sovereignty and freedom of expression:
a. English Radical Whigs (ERW) preserved and transmitted to the American colonists the radical social and political thought of the English Civil War.

b. Stressed the importance of checks on government to the preservation of individual freedom; supported for freedom of speech and of the press; and recognized the connections among popular sovereignty, freedom or political expression, and seditious libel.

c. ERW challenged conventional notions of parliamentary sovereignty.

(1) They viewed people as the ultimate source of sovereign power, and the government as the agent of the people.

(2) They stresses that freedom of political expression provided the most effective way for the people to guard their sovereignty and their liberties against governmental aggrandizement.

4. Relationship between sovereignty and seditious libel in 18th century England:
a. Thomas Erskine’s famous defense of Thomas Paine underlines the interdependence of popular sovereignty, freedom of expression, and seditious libel.

(1) “If the people have delegated all their authorities, they have no jurisdiction to act, and therefore none to think or write upon such subjects; and would be a libel to arraign government or any of its acts, before those who have no jurisdiction to correct them.  But no legal argument can shake the freedom of the press concerning the great unalienable right of the people to reform or change their government.”

b. Levy under estimates the crucial connection between conceptions of sovereignty and the law of seditious libel makes clear the extent to which Levy misperceives and underestimates the development of libertarian views about freedom of political expression in the 18th century.  

5. The American transformation of sovereignty:
a. The American Revolution essentially was fought over the meaning of sovereignty.  They maintained that sovereignty derived from the people.

b. The AR represented a victory for the basic Radical Whig thought, and became a major event for the entire western world.  

c. Given the close relationship between popular sovereignty and freedom of political expression, the victory casts doubt on Levy’s continued insistence that the 1st amendment did not constitute a significant libertarian advance.

6. American experience in the 1790s:
a. The constitution that created the US government incorporated the new conception of the relationships among popular sovereignty, freedom of political expression, and republican government.  The British government was based on very different premises.

b. American attitudes about freedom of political expression had changed significantly between the colonial period and the framing of the constitution.

(1) During the colonial period, Americans viewed the press as a fundamental device for unifying the people in the struggle against the threat posed by the British Crown.

(2) Although Americans demanded freedom of the press at the same time that they suppressed loyalist opinions, most colonists believed the overriding need for popular unity justified silencing minority views. 

(3) Americans largely abandoned the notion that people could be a unified force.  Americans stressed the protection of individual rights from encroachment by any branch of government.

7. The emergence and ideology of Democratic Societies:
a. The emergence of the DS in 1793 provided a new means of influencing and mobilizing public opinion.

b. Part of a common movement sharing similar views on popular sovereignty and the rights of individuals.

c. DS in America relied on the Radical Whig ideology that has been influential in America.  The DS emphasized the tendency of government to abuse power and the necessity of popular vigilance to check this tendency.  DS took it upon themselves to monitor the government, pledging to warn the general public in times of actual danger to their liberties.  

d. DS emphasized that the guarantees of the 1st amendment would become meaningful only when exercised by the people.  

e. Federalists claimed the DS threatened popular sovereignty by coming between the people and their elected representatives in government.

f. Whiskey Rebellion: Provoked national debate that intensified existing divisions over DS

(1) A federalist member of the House subsequently moved to censure the DS for “misrepresenting the conduct of government, and disturbing the operation of the laws.”

(2) The Republicans in Congress defeated the Federalist motion to censure the DS, largely b/c the Republicans’ defense of the role of these societies in a republic could not be answered effectively.  

(3) The debate provoked by the Whiskey Rebellion demonstrates the substantial extent to which libertarians’ views of the freedom of expression protected by the 1st amendment had already been articulated by the mid-1970s.  This debate undermines Levy’s continued insistence that no significant libertarian thought emerged in the US before 1798.

8. The debate over the Sedition Act:
a. The divisions between Federalists and Republicans over the Sedition Act brought into sharp focus ideological differences that had been developing throughout the 1790s.

b. The failure of American diplomatic negotiations with France provided the immediate background for the Sedition Act.

c. Federalists in Congress prepared for war with France and wanted to insure a united front at home.  When the Republicans, who opposed Federalist domestic and foreign programs, refused to cooperate, the Federalists passed the Sedition Act.

d. The new Sedition Act was designed primarily to silence the Republican press, whose ranks included many English radicals forced to emigrate by the hostility of the British government.

e. Federalists increasingly used prosecutions under the Sedition Act as a political weapon against Republican newspapers.  

f. Federalist Justification: In an effort to justify the Act to a republic whose constitution explicitly protected freedom of the press, the Federalists attempt to graft concepts that supported legislative sovereignty in England into the American ideology of popular sovereignty.  The Federalists argued that excesses of the Republican press had weakened popular sovereignty.  Although the Federalists agreed that the government derived all of its power from the people, they maintained that the people delegated power to their representatives at periodic elections.

g. The Republican Response: The Republicans vigorously rebutted the Federalist defense of the Sedition Act.  They attacked the Federalist attempt to reconcile legislative with popular sovereignty as an inappropriate application of anti-republican precedents.  B/c the people retain absolute sovereignty in a republic, they have the power to censure all branches of the government, whose officials are their servants.  Concerned that unpopular opinions could be punished as false acts, the Republicans continued to believe that the free circulation of political opinions must prevail in a republican.

h. Rabban: The representative experience under the Sedition Act of 1798, which incorporated the major reforms in the law of sedition advocated by prior libertarians, convinced some American theorists that the crime of seditious libel, however defined, is incompatible with a republican form of government.  

(1) Levy correctly identifies this view as a major libertarian advance.  But he makes a substantial error in denigrating prior libertarian accomplishments and in viewing this major advance as a radical discontinuity from the past.

II. SEDITION ACT OF 1798:
A. If any person writes, prints, utters, or publishes any false, scandalous, and malicious writing against the US government or the president, with the intent to defame or bring about contempt or disrepute, or to excite against them the hatred of the people of the US, or to stir up sedition within the US, or to excite any unlawful combination therein, for opposing or resisting the US, or to resist, defeat, or oppose any such law or act; or to aid, encourage, or abet any hostile designs or any foreign nation against the US...

B. Examples of alleged seditious libels, supplement - page 56.

III. BLACKSTONE’S COMMENTARIES:
A. Definition of Libel:  

1. Malicious defamation of any person, and especially a magistrate, made public by either printing, writing, signs, or pictures, in order to provoke him to wrath, or expose him to public hatred, contempt, and ridicule.

2. In a civil action, a libel must appear to be false, as well as scandalous; if the charge is true, then the plaintiff has received no private injury and has no ground to demand compensation.

B. No Prior Restraints on Publication:
1. The liberty of the press is by no means infringed or violated.  The liberty of the press is essential to the nature of a free state, but this consists of laying no previous restraints upon publications, and not in freedom from censure for criminal matter when published.  

2. “Every freeman has an undoubted right to lay what sentiments he pleases before the public; to forbid this is to destroy the freedom of the press; but if he publishes what is improper, mischievous, or illegal, he must take the consequence of this own temerity.”

3. “Neither is any restraint hereby laid upon freedom of though or inquiry: liberty of private sentiment is still left; the disseminating, or making public, of bad sentiments, destructive of the ends of society, is the crime which society corrects.”

IV. TUCKER’S APPENDIX TO BLACKSTONE’S COMMENTARIES:
A. In England, the liberty of the press, and the right of vending books, was restrained to very narrow limits, by various ordinances of acts of parliament.

B. In 1964, the parliament refused to continue these prohibitions any longer, and thereby established the freedom of the press in England.  

C. Similarly, the 1st amendment was established and provided that “congress shall make no law abridging the freedom of speech, or of the press.”

D. The Sedition Act of 1798 was passed, disallowing criticism of the government.

1. The constitutionality of the act was questioned.   

a. First, people alleged that they are sovereign and that the government was established by them, for their benefit, and that those who administer the government are the agents and servants of the people.  

(1) If freedoms are abridged, the nature of the government will not be representative, but will become an aristocracy or a monarchy.

b. Second, if the unrestrained freedom of press is not guaranteed by the constitution, neither is speech.  If freedom of speech is guaranteed, then so is the press.

2. In vindication of the act, the promoters and supporters of it, said it was a necessary law for carrying into effect the power vested by the constitution.  

a. The liberty of the press consists not in a license for every man to publish what he pleases, without being liable to punishment for any abuse of that license, but in a permission to publish without previous restraint, and therefore, that a law to restrain the licentiousness of the press, cannot be considered as an abridgment of its liberty.

b. The act could not be unconstitutional b/c it made nothing penal, which was not penal before, being merely declaratory of the common law.

(1) Response was that the US has no common law and the government has no power or authority to assume the right of punishing any action, merely b/c it is punishable in England under common law.

E. “Every individual has a right to speak, or publish, his sentiments on the measures of government and to do this without restraint constitutes the genuine freedom of the press.”  

1. “In his statement of facts he is bound to adhere strictly to the truth; for any deviation from the truth is both an imposition upon the public, and an injury to the individual whom it may respect.”  

2. “Whoever knowingly departs from any of these maxims is guilty of a crime against the community and the person injured.”

3. Even though the constitution provides for the freedom of speech and press without restraint, an injury to a person’s reputation may afford the courts to interfere.

LIBEL LAW IN THE EARLY 19th CENTURY:
I. JAMES KENT AND THE EMERGENCE OF NEW YORK’S LIBEL LAW (Roper Article):
A. Background of New York libel law:
1. Within the first quarter of the 19th century New York’s libel law had been substantially formulated by statute, constitutional amendment, and judicial opinion.

2. New York’s judiciary played a major role in shaping this libel law (but it was not exclusive).

a. The interrelation of law and politics, judges and politicians, helps to explain a modification of what might be called the Levy thesis of the development of freedom of the press in the early republic.  Levy maintains that political factions champion freedom of expression in proportion to the extent to which their political operations are threatened.

3. James Kent played an important but not exclusive role within the judiciary.

a. He took a large role in defending freedom of the press.

b. His reputation in the development of freedom of the press ties largely in his acceptance of Alexander Hamilton’s argument in People v. Croswell.  

B. People v. Croswell:
1. The Croswell Rule was significant in providing that truth could be used as a defense and that the jury could be judge of both law and fact, whereas formerly the jury simply had to determine the fact of publication.

2. Although the Croswell Rule was an improvement over existing law, the amelioration was not only less than complete, but required much spelling out.  The rule showed itself to be something less than ideal.

C. Lewis v. Few:
1. The judges determined how they might translate a dislike for words into law.  

2. Smith Thompson, the attorney, contributed to the law of libel what is called the “candidates’ equal rights doctrine.”  He said candidates have rights, as well as electors; those rights must be guarded and protected so as to harmonize one another.  

3. By joining in Thompson’s opinion, Kent and his brethren were prepared to go a long way in snuffling out political opposition and freedom of the press in a very basic form–the public meeting.

D. Prior to Lewis, Kent, who was sitting on the circuit court, went even further in stopping political criticism through the law of libel.

1. In Blanchard, the Court of Errors overruled and criticized Kent’s reasoning.  The Court of Errors maintained that Kent should have decided if malice was involved rather than turn the question over to the jury.  

2. While the Court of Errors appeared as the defender of freedom there, their decision in Spencer v. Southwick went the other way.  In this case, Kent twice rendered civil libertarian judgments for the defendant on the issue of who had the burden of proving whether language was in fact libelous.  The Court of Errors, however, reversed saying, “if the meaning of the writer is clear and intelligible, it is enough.”  

3. In Dole v. Lyon, Kent asserted that the basic objective of libel law is that “individual character must be protected, or social happiness and domestic peace are destroyed.”  He went so far as to hold a printer responsible for libel, even though he had identified the author.  

E. The NY constitutional convention incorporated the libel act of 1805, with an added modification guaranteeing that juries consider questions of motive.

1. Kent protested this small change, which, like just about everything else he favored at the convention, was overwhelmingly defeated.

2. He claimed that he “had uniformly been in favor of the liberty of the press, and he challenged any man to point to an official act in the whole course of his public life which contradicted this.  

a. But the record indicates the contrary in Blanchard and Dole.

F. Summary on Kent:
1. James Kent was willing to stifle the effectiveness of one of the essential political organs of his era–the public meeting (Lewis v. Few); he would have curtailed the “sacred right” petition for removal of office, the implication being that office-holding was a right (Thorn v. Blanchard); he would hold a printer responsible for a libel, even though he had identified the actual author (Dole v. Lion); indicates that when it came to maintaining ordered liberty, Kent was far more concerned with maintaining order than liberty.

2. But Kent’s influence is significant.  Even though he opposed one clause of the libel section of the 1821 constitution, this section was a formalization of the 1805 law which he had helped to produce.  The wording is the same.

Attempts to Suppress Anti-Slavery Speech in the 1830s:
I. THE CURIOUS HISTORY OF ATTEMPTS TO SUPPRESS ANTI-SLAVERY SPEECH, PRESS, AND PETITION IN 1835-1837 (Curtis Article):
A. Background:
1. Primary issue at the time: Was it legitimate to eliminate anti-slavery ideas and arguments from public debate–at least in the South and perhaps throughout the nation?

2. The story of how the North rejected suppression has some important lessons:

a. The story shows that inchoate public ideas of free speech and press are of crucial importance in protecting freedom of expression.  

(1) Two of the most crucial decisions about free expression in American history–the demise of the Sedition Act and the North’s refusal to suppress anti-slavery speech–were not based on court decisions or recondite doctrine.  

(2) Preserving the right of Northerners to criticize slavery and to call for its abolition turned, in part, on broad, simple, and widely held ideas of free speech and press.

b. The story illustrates how divisions of power limited power.  

(1) The federal system and the pre-Civil War idea that the federal government had no broad power to suppress abolitionist ideas meant that the issue of suppression was decided state by state.  Southern states usually chose legislative suppression, while northern states rejected it.

3. One conclusion is that controversies over free speech and press did not begin with judicial cases during and after WWI as some might assume.  The story begins much sooner.  In 1835-37, the system of freedom of expression was shaped by political and social ideas and decisions about free speech held by a broad group of politicians, writers, and citizens.

4. A second conclusion follows from the recognition that popular ideas of free speech and press are an important part of the system of freedom of expression.  

5. The attempt to suppress Northern abolitionist speech in the 1830s did not fail b/c most in the North thought abolition agitation was an intrinsically valuable contribution to public dialogue that deserved heightened protection.  Abolitionist agitation was widely disliked.  

a. Instead, suppression in the North failed, in part, b/c of a public perception that suppression threatened broader ideas of free speech and press.  Northerners feared that making an exception to allow suppression of abolition expression, however desirable such an exception might otherwise be, would undermine the citadel protecting free expression and leave free speech vulnerable to a variety of other assaults.  

B. The Postal Campaign, and the Political, Administration, and Legislative Response:
1. In July 1835, the leaders of the American anti-slavery society sent abolition publications to the South, mainly to members of the Southern elite.  Southern communities erupted in protest.

2. Until Congress could pass a law on the subject, Jackson suggested that “those inflammatory papers be delivered to none but who will demand them as subscribers; and in every instance the Postmaster ought to take the names down, and have them exposed through the public journals as subscribers to this wicked plan of exciting the negroes to massacre.”  

3. Resolutions throughout the North condemned abolitionists for sending their publications to the slaveholding South.

4. The only possible defense for the postmaster who knowingly distributed abolitionist pamphlets would be lack of intent.  And the penalties facing the postmaster were far more severe for circulation than for suppression.  

a. Postmasters in the South faced a Postmaster General in favor of suppression and faced harsh state penalties for circulation.  

b. Much of the national press praised the Postmaster General for his stand against abolition.

5. Though the Washington Post did not explicitly say so, the action of the Post Office was much like prior restraint.  The Post insisted that the federal government lacked power to establish orthodoxy: “Neither the General Post Office, nor the government itself, possess any power to prohibit the transportation by mail of abolition tracts.  On the contrary it is the bounden duty of the Government to protect the abolitionists in their constitutional right of free discussion.”

6. The Postmaster General insisted that slavery was a subject over which the states retained sovereign power.  He also said that citizens of Northern states had no right to discuss Souther institutions in the South.

7. President Jackson recommended a law to “prohibit, under severe penalties, the circulation in the Souther states, though the mail, or incendiary publications intended to instigate the slaves to insurrection.”  

8. Even before the Congress Committee reported, Senators said they doubted the existence of general federal power over the press, and any federal power to deal with “incendiary” publications. 

a. Many saw the issue as one of federalism and assumed broad state power over speech.

(1) For them, the problem was not whether legislation to suppress abolitionist publications would violate the right of Americans to free speech or press; the problem was whether the federal government had any power at all to deal with the subject.

9. Senator Calhoun reported a bill that prohibited any deputy postmaster from knowingly receiving and mailing or delivering any item touching on the subject of slavery.

a. The bill was accompanied by a report written by Calhoun.  He agreed with the president as to the character and tendency of the abolitionist papers, but did not agree with the plan for congress to pass a law prohibiting “the transmission of incendiary publications through the mail intended to incite slave insurrection.”  The report said that the federal government lacked the power to regulate the press.

b. The minority report denied that congress could constitutionally enforce state laws restricting the press.  The principle of federal suppression of matters relating to slavery would enforce laws abridging the freedom of the press, similar to the Sedition Act, which was held unconstitutional b/c the 1st amendment clearly prohibited congressional power over the press.

10. The senate debated the bill and came up with a revised bill that eliminated the prohibition on postmasters’ mailing the publications from the North to the South; it simply forbid postmasters from delivering publications about slavery that offended state laws.  

a. Senators defended the revised bill by saying it did not affect any of the non-slaveholding states, but the defense was unsuccessful.  The incendiary publications bill was defeated.

11. End Result of Incendiary Publications Bill:
a. Congress lacked power to punish or restrain the press

b. Southern states had the constitutional power to punish those who circulated abolitionist publications in the south.  In practice, that meant that if abolition was to be eliminated from the political agenda, the legislatures of the Northern states would have to do it.

C. The Move to Suppress Abolition in the North:
1. The Southern nationalist factions argued that the crux of the abolition problem was abolitionist expression in the North.  To many southerners, the Union would not be tolerable if abolitionists persuaded the North.  And as long as abolitionist publications were abundant in the North, there was danger that some might reach the South.

2. Southern legislatures acknowledged the claim that Northern state constitutional guarantees of freedom of speech and of the press made it impossible to suppress abolitionist publications.  

a. The legislatures drafted a resolution that insisted that if state constitutional provisions protected expression of abolitionist ideas, this was no excuse for permitting abolitionists to continue.

b. The report adopted Blackstone’s definition of freedom of the press and rejected Madison’s suggestion that speech about public men and measures was essential to republican government and should be protected.

c. Northern states could apply the bad tendency model to abolitionist publications intended to be sent South.  But this standard would not work as well to suppress abolitionist expression in the North b/c the North, generally, had no slaves.

3. Northern legislatures responded to the southern resolutions, but did not pass any anti-abolitionist legislation.

4. In the end, no free state enacted repressive legislation, and several came to the defense came to the defense of protection for political opinion.

a. In any case, the central decisions of 1835-37 were clear: the attempt to have free states pass statutes suppressing abolitionist ideas failed.  Nor would Congress pass laws suppressing abolitionist publications.

D. Petitions:
1. Some congressman in the South pointed out that petitions demanding the abolition of slavery were the very sort of incendiary documents Southern states had made criminal.  They demanded steps to silence anti-slavery petitions and agitation in congress.  The demand ran counter to basic ideas of representative government and popular sovereignty.

a. Calhoun’s solution and that of the more extreme Southerners was to refuse to receive abolitionist petitions, b/c anti-slavery petitions were abolitionist activity.

(1) One justification for suppression was that the petitions, in denouncing slavery, libeled the South and inflicted emotional injury.

2. The effort to silence anti-slavery discussion in congress confronted three main constitutional obstacles.  

a. The 1st amendment prohibited congress from making any law abridging the right of the people to assemble and petition for redress of grievances.

b. Article I, Section 6 contained a provision designed to protect free speech by Representatives and Senators in Congress.

c. The right to petition was central to representative government.  Many northern and some southern congressman rebelled at the idea of refusing to receive abolitionist petitions.  To refuse to receive abolitionist petitions, many insisted, abridged the right to petition.

3. The battle over abolitionist petitions in Congress involved the basic issues that surrounded the national debate on freedom of speech for abolitionists–the right to engage in anti-slavery political speech.  

a. In the end, the house voted to take abolition off the political agenda.  The resolution became the rule of the house for the next 7 years.

b. The gag rule repressed abolitionist petitions, but it also attempted to silence congressional discussion.  It gagged congressman as well as abolitionists, underlining the abolitionists’ warning that the suppression of their rights implicated the rights of others as well.  

c. The gag rule suppressed discussion based on content–slavery.  But it seems to have been applied neutrally to pro-slavery and anti-slavery petitions and resolutions.

d. Congressional action against petitions was limited to restricting congressional discussion of them.  The constitutional guarantee of the right to petition discouraged any direct federal attempt to punish petitioners for abolitionist ideas expressed in their petitions.

The Nineteenth Century Tradition of Libertarian Radicalism:
I. THE FORGOTTEN YEARS (Rabban’s Book):
A. Free speech controversies during and after WWI did not spring from a void.  Disputes over free speech had previously arisen in an enormous variety of contexts, ranging from political, labor, and sexual radicalism to commercial advertising and election reform.

B. Legislation affecting speech preceded the Espionage Act, legal decisions preceded Schenck, scholarship preceded Chafee, and defense organizations preceded the ACLU.

C. Within the wide range of views about free speech articulated before the war, two traditions stand out:

1. A pervasive judicial hostility to virtually all free speech claims contrasted sharply with a comprehensive defense by libertarian radicals of broad protection for almost every expression.

a. Judges in both federal and state courts overwhelmingly invoked the alleged “bad tendency” of speech to deny claims of abridgement in numerous doctrinal settings, such as libel, contempt of court, obscenity, and breach of peace.

(1) Many relied on Blackstone’s Commentaries.

(2) Some, including Holmes in Patterson v. Colorado, limited the 1st amendment to the English prohibition against prior restraints on speech.

2. At the opposite end of the ideological spectrum from the judiciary was the long American tradition of libertarian radicalism that originated before the Civil War in individualist anarchism, radical abolitionism, free-thought, and free love.

a. Prompted by their underlying commitment to the right of individual autonomy in all aspects of life, libertarian radicals maintained that speech on virtually any subject should be protected from legal regulation by the state.

D. Before WWI, most progressives challenged traditional conceptions of individual rights protected by the Constitution.

1. They identified constitutional rights with the excessive individualism to which they attributed the destructive inequality and division they saw throughout American society.

2. Progressives were not sympathetic to other assertions of individual constitutional rights, including claims based on the 1st amendment.

3. Most progressives supported the war.  The failure of WWI to make the world safe for democracy, combined with the widespread repression of speech during and after the war, forced many progressives (including Dewey–the leading public intellect in the country) to reconsider both their prewar faith in a benevolent state and their corresponding aversion to constitutional rights.  They also emphasized the centrality of constitutional free speech to the democratic themes that they had elaborated before the war.

E. The Progressives who became postwar civil libertarians developed a conception of free speech that differed significantly from defenses that prevailed before the war.  

1. The postwar civil libertarians based on their emerging concern about free speech on its contribution to democracy rather than on its status as a natural right of autonomous individuals.  They stressed the social benefits derived from freedom of political expression.

2. In a largely successful effort to advance their new commitment to freedom of political speech, the postwar civil libertarians obscured both the more restrictive judicial tradition and the more protective libertarian radical tradition.

3. Chafee’s readings led him to decisions holding that antiwar speech violated the Espionage Act, which horrified him.  He shared widespread disappointment amount progressives with the outcome of the war.  

a. The failure to achieve the idealistic goals underlying American intervention could be attributed to the repression of dissenting speech that had precluded honest debate during the war.

b. Chafee, like other progressives, stressed the social interest rather than individual rights in free speech.

c. He maintained that the framers of the constitution, in order to secure the popular sovereignty won by the Amer. Revolution, intended the first amendment to overthrow the English common law of free speech as formulated by Blackstone.  Blackstone interpreted the common law to preclude prior restraints on speech, but to allow subsequent punishment of expression for its tendency to disrupt peace and good order.

d. Chafee complained that most judges applied the English common law test of “bad tendency,” which allowed the state to punish speech that had any tendency, however remote, to bring about violations of law.  According to Chafee, prosecutors and judges previously relied on the bad tendency test only once in American history–under the Alien and Sedition Laws passed by the Federalists in 1798.

e. Chafee praised a decision by Judge Learned Hand, which overturned the refusal of the NY postmaster to mail The Masses, a radical journal that contained articles and cartoons opposing the war.  

(1) Hand rejected the bad tendency test while construing the Espionage Act to require a direct incitement to unlawful activity before speech could be punished.

f. Chafee was also encouraged by Holmes’s opinion in Schenck, one of the initial group of Espionage Act cases decided by a unanimous SC.  

(1) Although all four of the cases upheld convictions of antiwar speech, Chafee maintained that Holmes’s opinion and Holmes’s clear and present danger test closely resembled Hand’s incitement standard and clearly rejected the bad tendency test.

g. Levy attacked Chafee’s interpretation of the original meaning of the 1st amendment, in his book, Legacy of Suppression.  Levy concluded that the framers of the 1st amendment did not intend to abolish either the English common law crime of seditious libel or the bad tendency test.

h. In Abrams v. United States, the SC majority closely followed Holmes’s earlier opinions while again rejecting 1st amendment attacks on Espionage Act convictions.

(1) But Holmes, joined by Brandeis, dissented.  Since he was departing from his earlier decisions, Holmes has to find new legal support.  He used Chafee’s article and the myth that Chafee had created about the original appearance of clear and present danger in Schenck; this allowed Holmes in Abrams to reject the bad tendency test without repudiating his own prior decisions that had relied so heavily upon it.

F. Just as Holmes and Brandeis transformed and obscured the restrictive prewar judicial tradition, the ACLU, with which Chafee maintained a close affiliation, overshadowed and superseded the libertarian radicals who had led the defense of free speech since the Civil War.

1. Although opposition to obscenity prosecutions had dominated the defense of speech by libertarian radicals before the war, the ACLU, reflecting Chafee’s scholarly views, denied that the suppression of allegedly obscene material posed any significant threats to free expression.

II. THE LOST TRADITION OF LIBERTARIAN RADICALISM (Rabban’s Book):
A. The ACLU’s initial focus on the protection of unpopular political dissent derived from the wartime and postwar repression that generated its founders’ interest in free speech.  

1. Over time, the ACLU developed a fuller conception of free speech that encompassed literary and artistic expression previously considered obscene.

B. Libertarian Radicalism defended the primary value of individual autonomy against the power of church and state.  

1. It originated before the Civil War in individualist anarchism, in free-thought, in radical abolitionism, and in struggles for labor reform and women’s rights.

2. Often provoked by disappointment with early experiments in utopian socialism, individualist anarchists instead emphasized the importance of individual sovereignty in social and economic life.

3. The ideology and experiences of libertarian radicals produced a broad conception of free speech as an aspect of their underlying belief in individual autonomy.  

a. Just as individual autonomy justified freedom of conscience from religious and political authority, freedom to determine the use of one’s sexual organs even within marriage, and freedom to retain the value of one’s own labor, it justified freedom to express personal opinions on any subject.

b. Suffered when the Comstock Act was passed, which prohibited the interstate mailing of “obscene” material.  Although the statute failed to define obscenity, judicial decisions developed an expansive interpretation and provided postal officials with virtually un-reviewable discretion to censor publications as “obscene.”

(1) The National Defense Association strenuously opposed the Comstock Act and aided defendants prosecuted under it.

(2) Libertarian Radicals had more ambitious goals when they organized the Free Speech League.  The FSL, unlike the NDA, committed itself to defending free speech for all viewpoints.

(a) Drawing on the commitment to individual autonomy in libertarian radicalism and on their long experience as activists, the leaders of the FSL tried repeatedly, but unsuccessfully, to convince the emerging ACLU that the defense of free speech should extend beyond the protection of dissenting political speech.

C. Josiah Warren and Individualist Anarchism:
1. The relationship between early libertarian radicalism and free speech is best revealed in the individualist anarchism founded by Josiah Warren, in response to the utopian socialism of Robert Owen. 

2. Convinced that individuals are shaped entirely by their environments, Owen believed that communal ownership of property would foster cooperation and the development of character.

3. Warren proposed a society designed to “preserve the sovereignty of every individual inviolate, without involving the persons or interests of others.”  

4. He reasoned that organized government and law, even if approved by the democratic majority, restricted individual autonomy.  

5. Consistent with his general commitment to individual sovereignty, he maintained that personal labor should be the measure of economic value.

6. In the years following the civil war, Warren was an important influence on libertarian radicals prosecuted under the Comstock Act.

D. The Comstock Act:
1. Anthony Comstock was highly religious and “sick of sin and wickedness” of the people around him.  He succeeded in causing numerous arrests of individuals charged with selling obscene pictures and books, contraceptives, and drugs that induced abortions.

2. He was supported by Morris Jesup, president of the YMCA–a key organization in the movement for social purity.  

3. The Comstock Act was passed in 1873 and was “an act for the suppression of trade in, and circulation of, obscene literature and articles of immoral use.”

a. The statute created the position of special agent of the post office to enforce its provisions.  Two days after its enactment, the postmaster general appointed Comstock to this position.

4. Comstock focused most of his energy against a wide range of sexually related material that he considered immoral.  He eventually expanded his efforts to other evils such as gambling, but not with the same enthusiasm of immoral sex.

5. Comstock generally limited his attacks on books of recognized literary value to editions broadly advertised for their sexual content.

a. He realized that many works of genius contained sexually offensive matter.  He conceded that such works should be available to serious readers.

6. Libertarian radicals wrote against the Comstock Act, and after unsuccessful efforts to repeal the Comstock Act, assisted defendants arrested on obscenity charges.  They provided personal and intellectual links between the abolitionists before the Civil War and the Free Speech League formed in 1902.

E. The Controversy over Cupid’s Yokes:
1. The most significant controversy between Comstock and the libertarian radicals involved Cupid’s Yokes, a widely distributed pamphlet on free love, published by Ezra Heywood.

2. Heywood derived his own controversial views on free love from their emphasis on individual autonomy.

3. Heywood also opposed the war as a means to end slavery.  Also, he and other abolitionists formed various “labor reform” leagues designed to promote his views.  Like other individual anarchists, Heywood perceived labor and sexual reform as related concerns.

4. In 1873, Heywood published Cupid’s Yokes, a pamphlet whose cover said, “The natural right and necessity of sexual self-government.”  

a. Heywood’s views on “sexual self-government” and his direct attacks on Comstock seemed to invite Comstock’s prosecutions of the pamphlet.

b. Throughout the pamphlet, Heywood linked free love to abolitionism and labor reform under an umbrella of anarchist commitments to individual autonomy and freedom from state control.  

c. Heywood believed the institution of marriage allowed the “legalized slavery of women,” the “idea that women belong to men” as a form of property.  Marriage , the “great social fraud,” made sex a “marketable commodity.”

d. Comstock initiated multiple prosecutions of Cupid’s Yokes, which he called “a most obscene and loathsome book” and “too foul for description.”

(1) The jury found Heywood guilty of mailing an obscene publication in violation of the Comstock Act.

(2) The appellate court rejected Heywood’s 1st amendment challenge to the Comstock Act.

(3) After Heywood’s imprisonment, D.M. Bennett, leader of the most militantly antireligious and socially radical wing of the free-thought movement, and other free thinkers sold copies of Cupid’s Yoke on behalf of Heywood’s sister, and were immediately arrested under the state counterpart to the Comstock Act.

(a) Bennett was immediately arrested for mailing Cupid’s Yokes.
(b) The trial judge said that ideas can be obscene even if “conveyed by words which in themselves are not of an obscene character.”  The test of obscenity is not the motive of the author but the effect of the words upon the reader.

(c) The Court of Appeals upheld this charge by adopting the test of obscenity from an English decision, The Queen v. Hicklin: whether the tendency of the matter charged as obscenity is to deprave and corrupt those whose minds are open to such immoral influence, and into whose hands a publication of this sort may fall.  

i) This “bad tendency test” which the English Court derived from the existing law of defamation and blasphemy, became the prevailing standard for obscenity in subsequent cases under the Comstock Act.
5. The National Liberal League submitted to Congress a petition asserting that the Comstock Act had become an instrument of moral and religious persecution.  The petition urged Congress to repeal or materially modify the Comstock Act so that it would not “be used to abridge the freedom of the press or of conscience.”

6. The most significant continuing source of resistance to the Comstock Act came from the National Defense Association, an organization formed by more radical members of the National Liberal League.

a. Foote helped establish the NDA and he wrote Medical Common Sense, which dealt with the social and physiological aspects of sex and laid the groundwork for the birth control movement of the 20th century.

(1) Foote was arrested and convicted under the Comstock Act.

(2) Foote reacted by deleting information about contraceptive methods from his book and pamphlets; in their place, he included protests against the Comstock Act.

b. The NDA’s stated objective was to “investigate all questionable cases of prosecution under the Comstock laws, state and national, and to extend sympathy, moral support, and material aid to those who may be unjustly assailed by the enemies of free speech and free press.  

(1) The NDA organized a mass meeting to protest Heywood’s conviction.  The meeting generated numerous petitions to President Hayes, who pardoned Heywood six months after his imprisonment.

c. Over the next few decades, the NDA distributed anti-Comstock literature, lobbied with some success to prevent extensions of the Comstock Act and analogous state legislation, made fruitless efforts to limit Post Office discretion to censor the mails, and provided aid to defendants prosecuted by Comstock.

(1) For example, Walt Whitman was told that portions of Leaves of Grass were obscene.  Whitman refused to delete the material and when his publisher stopped publication on the book, Heywood printed two of the offending poems.  

(a) Comstock had Heywood arrested, but at the NDA’s urging the Judge dismissed the indictment for failing to identify the allegedly obscene passages, the same argument that was rejected in Bennett.  

F. Lucifer: The Light-Bearer:
1. Beginning in 1886, material published in Lucifer: The Light-Bearer became the main focus of disputes between Comstock and the NDA.

2. Lucifer had become the leading radical journal of sex reform and provided the most direct link between the libertarian radicalism of the 19th century and the FSL.

3. It was founded by Moses Harman, who like Heywood, eventually abandoned religion for free-thought and individualist anarchism.

a. Walker, co-editor with Harman, helped support Lucifer through his popular lectures, which were mostly on free-thought themes, but which also dealt with such topics as “The New Sexuality” and “Medical Laws and Obscenity Legislation.”

(1) As an active lecturer and journalist, Walker emphasized the connection between “industrial and sexual emancipation of the race” and criticized economic radicals for failing to recognize that a comprehensive social revolution must remove impediments to free love.

4. Lucifer’s editorial focus moved increasingly from advocacy of free thought and anarchism to discussion of sexual matters and related free speech issues.

5.  Harman used Lucifer to express his libertarian views on free speech.

a. He did not censor any correspondence from readers based on the language used.  This policy led to repeated arrests and imprisonment under the Comstock Act.  The publication of these letters prompted Harman’s legal problems, but he was supported by Foote and the NDA.

6. Harman suffered a final arrest and imprisonment for publishing obscene articles advising women to refrain from sexual relations during their pregnancy.  During the trial, appeal, and imprisonment, Harman received direct assistance from the FSL.

G. The Emergence of the Free Speech League:
1. The FSL emerged from the libertarian radicalism of the late 19th century.

2. Foote, Walker, and Harman (veterans of confrontations with Comstock) were instrumental in establishing the League in 1902.

3. The FSL established ambitious goals that extended beyond any particular threat to free speech.  In contrast to the NDA, which had opposed the Comstock Act and defended libertarian radicals prosecuted for obscenity, the FSL intended to protect the constitutional free speech of all citizens, whatever their views.

4. Theodore Schroeder became the FLS’s secretary and key administrator, while simultaneously producing substantial scholarship about the meaning of free speech.  

a. Schroeder was the key figure for the FSL, like Baldwin was the key figure of the ACLU.

b. Schroeder credited Harman with stimulating his own interest in freedom of expression.  He praised Harman’s sacrifices make in defense of the expressive rights of others.

c. He was said to have done more for free speech in America than any other person; his writings influenced preeminent contemporary scholars and Baldwin characterized his publications as “useful contributions and pioneering studies.”

5. The FSL was involved in virtually ever major free speech controversy during the first two decades of the 20th century.  

a. League members provided financial and legal assistance to defend free speech principles in court.

b. They publicized free speech disputes, printed and distributed pamphlets, organized protest meetings and demonstrations, corresponded and met with public officials, testified before government commissions, and lectured at scholarly and professional meetings.  

c. Operating in a hostile environment, the FSL generated some public and political support for its broad conception of free speech, and even won an occasional legal case.

6. Both in its writings and in its activities, the FSL worked hard to fulfill its commitment to defend free speech for all viewpoints.

a. Schroeder constantly chastised people who supported the principle of free speech for their own opinions, but who were indifferent or hostile to the repression of views they did not share.  But as members of the FSL recognized, however, the overwhelming majority of free speech controversies during its existence stemmed from the repression of radical speech.

b. Nor did the FSL limits its support for radicals.  It helped religious speakers as well as free-thinkers, reformists as well as radical unions, and various nonpolitical speakers, including an attorney disbarred for criticizing a judge, and a man convicted for distributing pamphlets opposing compulsory vaccinations.

7. Despite the FSL’s widespread activities and consistent commitment to the principle of free speech for all viewpoints, the FSL did not fulfill the high expectations of its founders.  The anticipated support for free speech across the political spectrum never materialized.

a. Radicals generally suffered from the repression of speech.  The struggles of the Industrial Workers of the World, advocates of birth control, and anarchists, like the previous problems of free lovers and free-thinkers under the Comstock Act, did not prompt many Americans to worry about 1st amendment guarantees.

b. But the FSL eventually provided a crucial link to the emerging ACLU when the repression of antiwar speech prompted Baldwin to organize in defense of civil liberties. 

(1) The first leaders of the ACLU relied on the knowledge and expertise of League members while developing a narrower conception of constitutionally protected speech.

(2) The ACLU developed a narrower conception of constitutionally protected speech.  Whereas the underlying belief in underlying autonomy at the core of libertarian radicalism generated an extensive general commitment to free speech by the FSL, the ACLU initially limited its defense of free speech to the democratic value of political expression.

(3) The ACLU devoted most of their energy to the social work movement and other causes of progressive reform.  In contrast to the leaders of the FSL, none of them had become free speech activists before the war.

c. The FSL did achieve many of its important goals:

(1) It became the first organization in American history to demonstrate a principled commitment to free expression for all viewpoints on all subjects.

(2) The FSL defended the speech of any individual or group whose expressive rights were threatened or abridged, including radicals who failed to help each other.

8. Gilbert Roe, Schroeder’s most important collaborator in the FSL had close contacts with important leaders of the progressive movement, including La Follette.    

a. La Follette chose Roe to represent him in Senate expulsion proceedings and related libel actions prompted by antiwar speech he delivered.

b. Roe represented numerous defendants in free speech cases, often in association with the FSL and at reduced or not pay.

The Courts and Free Speech Before WWI:
I. THE COURTS AND FREE SPEECH (Rabban’s Book):
A. Introduction:
1. An important SC decision in 1812 held that federal courts did not have jurisdiction over common-law crimes, thereby reducing their exposure to free speech issues.  The ratification of the 14th amendment after the Civil War introduced federal jurisdiction over various forms of state action, but the SC did not “incorporate” the 1st amendment freedoms into the rights protected by the 14th amendment until 1925.  (Gitlow v. New York).

2. The Sedition Act of 1798 was not the only federal legislation that raised free speech issues before 1917.  

a. Congress passed the Comstock Act of 1873, which prohibited the interstate mailing of obscene material, and the Alien Immigration Act of 1903, which provided for the exclusion of aliens who advocated anarchist doctrines.  Both of these acts produced SC decisions that affected speech.

3. The SC occasionally addressed free speech issues arising under state law without resolving debate over the relationship between the 1st and 14th amendments.

a. Justice Holmes in Patterson v. Colorado, which limited the 1st amendment to Blackstone’s prohibition of prior restraints on publication, did not resolve Colorado’s claim that the SC lacked jurisdiction over the case b/c the Colorado SC had relied only on state common law in upholding an editor’s conviction for contempt.

4. Most SC topics of litigation presenting free speech issues included libel, contempt, obscenity, speech in labor disputes, political campaigning, public speaking, and the relationship between speech and crime.

B. The Bad Tendency Test:
1. The most pervasive and fundamental judicial approach to free speech issues between the Civil War and WWI was the bad tendency test derived from Blackstone’s Commentaries.
a. Many decisions, like Justice Holmes in Patterson, followed Blackstone’s conclusion that the legal right of free speech precludes prior restraints, but permits the punishment of publications for their tendency to harm the public welfare.  The details of Holmes’s opinion in Patterson highlights the reliance on Blackstone’s bad tendency test in judicial decisions before WWI.

2. Patterson v. Colorado:  

a. In his brief to the SC, Patterson argued that the state SC had violated his federal and state constitutional rights by precluding him from demonstrating the truth of his accusations.

b. Patterson found direct support in a Colorado Constitutional provision that “every person shall be free to speak or write and publish whatever he will on any subject, being responsible for all abuse of that liberty; and that in all suits and prosecutions for libel, the truth thereof may be given in evidence.

c. Truthful criticism of judges, Patterson emphasized, is not an abuse of free speech.

d. The 1st amendment, Holmes declared, prevents all “previous restraints upon publications,” but allows “the subsequent punishment of such as may be deemed contrary to the public welfare.”

e. Justice Harlan’s dissent in Patterson contained a vigorous, if undeveloped, defense of free speech under the 1st amendment.  

(1) Harlan explicitly opposed Holmes’s conclusion that the 1st amendment prevents only prior restraints.  Homles’s view, Harlan feared, would allow a legislature to “impair or abridge the rights of a free press and of free speech whenever it thinks that the public welfare requires that to be done.”

f. Although Patterson was the case that most clearly relied on the bad tendency test and best revealed its source in Blackstone’s Commentaries, other SC decisions demonstrated the pervasive use of this approach.  (Turner).

3. Turner v. Williams:
a. Attracting the attention of the FSL, the Court relied on the tendency of anarchist speech in upholding the conviction and deportation of John Turner, a visiting English anarchist, under the Alien Immigration Act of 1903.

b. In their brief for Turner, financed by the FSL, Clarence Darrow asserted that arresting Turner for the contents of his lectures in the US violated his 1st amendment right to free speech.

c. The court said that Turner’s speech and proposed lecture topics justified the inferences that “he contemplated the ultimate realization of his ideal by the use of force” and that “his speeches were incitements to that end.”

d. Invoking the bad tendency test, the court also asserted that there could be no constitutional objection to the Act even if it defined anarchists as “political philosophers innocent of evil intent.”  Congress could legitimately conclude, the court reasoned, “that the tendency of the general exploitation of such views is so dangerous to the public that aliens who hold and advocate them would be undesirable additions to our population.

e. Patterson and Turner were the two SC decisions that explicitly invoked the bad tendency of speech to justify the rejection of 1st amendment claims.
4. Ex Parte Jackson:
a. A case in which the SC used the same rationale for denying protection to speech (the bad tendency test) in Patterson and Turner, but did not use the word “tendency” to refer to the 1st amendment.  

b. The court’s unanimous decision upheld the constitutionality of the federal statute which excluded lottery advertisements from the mail, and made clear that the Comstock Act’s prohibitions against mailing “obscene” and otherwise indecent publications would also withstand scrutiny under the 1st amendment.

c. Although the court did not refer explicitly to the bad tendency of speech, a “demoralizing influence” seems pretty similar.

5. Fox v. Washington:
a. The SC sometimes punished speech for its bad tendency without even referring to the 1st amendment.  

b. The best example was a case over which the FSL had control.  Fox was convicted for editing an article entitled “The Nude and the Prudes,” which predicted and encouraged a boycott against those who interfered with nude bathing in the community.  

c. After his conviction, Fox sought and received assistance from Schroeder and the FSL.  It is surprising that Roe did not use this opportunity to pursue 1st amendment claims, especially b/c he viewed this case, among the many that came to his attention through his work with the FSL, as particularly promising vehicle for a useful decision from the SC.

(1) Instead of making 1st amendment arguments directly, Roe translated potential claims about free speech into 14th amendment terms.  Roe’s brief concentrated on demonstrating the vagueness of the statute and on asserting that it deprived Fox of the liberty protected 14th amendment.

d. Justice Holmes had another opportunity (as in Patterson) to consider the relationship between the bad tendency of speech and crime.  As in Patterson, Holmes allowed the punishment of speech for its bad tendency and upheld Fox’s conviction.  But in Fox, unlike in Patterson, Holmes did not address 1st amendment issues.

C. The First Amendment and State Action:
1. The SC did not explicitly apply the 1st amendment to the states until its 1915 decision in Gitlow v. New York, when it included free speech as one of the liberties protected against state action by the 14th amendment.  

2. United States v. Hall:  

a. A federal judge in AL sustained the indictments, under the Enforcement Act, of a mob of whites for unlawfully conspiring against a political meeting of black Republicans with intent to violate the rights of free speech and assembly.  

b. The judge held that the 14th amendment extended 1st amendment prohibitions against the states by providing that no state “shall abridge the privileges or immunities of citizens of the US.  

3. Cruikshank v. United States:
a. Three years after Hall, the SC reached a different result in another case brought under the Enforcement Act.  

b. The court acknowledged that the 14th amendment prevented “an encroachment by the states upon the fundamental rights which belong to every citizen as a member of society.” 

c. Contrary to Hall, the court held that the 14th amendment added “nothing to the rights of one citizen as against another.”  The court never specified whether the 1st amendment contains “fundamental rights” protected by the 14th amendment against state encroachment, although it did assert that the very idea of a republican form of government “implies a right on the part of its citizens to meet peaceably for consultation in respect to public and to petition for a redress of grievances.”

d. The decision suggested the possibility that the 14th amendment protected 1st amendment freedoms against state actions.

D. Postal Regulation:
1. In Ex Parte Jackson, the SC rejected the 1st amendment attack on federal legislation that excluded lottery advertisements from the mail and indicated that the exclusion of obscene publications by the Comstock Act would similarly survive a 1st amendment challenge.

2. 15 years later, In re Rapier involved an action against newspapers containing lottery advertisements that essentially re-litigated Ex Parte Jackson.  The petitioner maintained that the 1st amendment only excepted from its protection speech previously defined by the law of libel in England and the colonies.

3. The government’s brief responded that the 1st amendment, like all constitutional provisions, “is subordinate to the great leading purposes for which the constitution was ordained,” including “the promotion of the general welfare.”  

a. The federal statute excluding lotteries from the mail, the brief maintained, was a legitimate exercise of the legislative “police powers” to determine what laws are needed to protect public health, safety, and morals.  The SC agreed while substantially reiterating its prior approach in Ex parte Jackson.
4. In Swearingen v. United States, a closely divided Court held that a newspaper article attacking populists did not constitute obscenity.  The majority emphasized, however, that the word “obscene” relates to sexual impurity, and it found nothing in the article calculated to corrupt and debauch the mind and morals of those into whose hands it might fall.

5. Six years later, in American School of Magnetic Healing v. McAnnulty, the Court held that the postmaster general acted unlawfully in refusing to deliver payments mailed to a business selling Christian Science treatments.  

a. Swearingen and Magnetic Healing indicated that there could be some limits to federal censorship of ideas, although neither opinion referred to the 1st amendment.

6. In Lewis Publishing Co. v. Morgan, petitioners attacked a statute that provided lower postal rates to newspapers and magazines in order to encourage “the dissemination of current intelligence.”  They claimed the 1st amendment prohibits all restrictions on the press “either by anticipation through a licensing system or retrospectively by obstruction of punishment,” except in matters of “recognized morality” and common law libel.  The SC rejected the publisher’s arguments the statute.  The interest in the dissemination of knowledge of current events justified the new requirement to disclose the financial interests that might influence the reporting of news.

E. Regulations of Political Campaigns:
1. Ex Parte Curtis upheld the constitutionality of a federal statute forbidding employees of the US to solicit or receive from each other money or property for political purposes.  Without even referring to the 1st amendment, it viewed the statute as simply a constitutionally legitimate means to the valid legislative ends of promoting efficiency, integrity, and discipline among public servants.

2. Louthan v. Commonwealth:  A state court held that election reform laws violated constitutional guarantees of free speech.  After an unsuccessful attempt to distinguish Ex Parte Curtis, the court stressed that the state constitutional protection of free speech is guaranteed to all the citizens of the state, not to any portion of any class of citizens.  To deprive some citizens of free speech solely b/c they are public officials, is unconstitutional.

F. Libel and Contempt:
1. The common law of libel and the related doctrine of contempt like statutes regulating political campaigns, tested the constitutional protection for speech about public affairs.  

2. Cases frequently observed that the 1st amendment and analogous state constitutional provisions did not preclude punishment for libel or contempt.  

3. Other decisions in libel and contempt cases relied on the analogous distinction between protected free speech and unprotected license.  The judges who decided these cases sometimes made a special point of emphasizing that the press has no greater right to freedom of expression than any individual member of the public.

4. Although courts frequently assumed that the essential democratic right to criticize official conduct would be preserved by limiting the common law of libel to attacks on the character of public officials, the distinction between conduct and character often did not work in practice.  Applying this distinction, many courts upheld libel convictions of people who had charged public officials with misconduct.  

5. Contempt cases developed an analogous distinction between protected criticism of judges and contemptuous language that interfered with the administration of justice.  

a. The attempt to differentiate protected criticism worked no better for contempt than it did for libel.  

b. As in the Patterson case, courts found it easy to respond to journalistic attacks on judiciary neutrality by holding newspapers in contempt.

c. Other contempt cases emphasized that the fundamental issue was not free speech or a free press, but the right of litigants to a fair trial or maintained that the right to a fair trial outweighed expressive rights.

6. While reconciling the constitutional protection for speech with the common law of libel and contempt, many American courts, in contrast to Holmes in Patterson, differentiated the American common law from its English predecessor.

a. Even courts that relied on Blackstone’s bad tendency theory frequently departed from his rejection of truth as a defense in libel actions.  

b. Several courts emphasized that the English common law as summarized by Blackstone in the 18th century should not define the common law in American states over one hundred years later.

c. In the aftermath of the American Revolution, statutes in virtually all states abrogated the “arbitrary” English common law of libel and provided that the truth of a publication could be introduced by the defense.

7. Some important decisions questioned the prevailing approach and argued for interpretations of libel law that would protect more speech about public concerns.

a. Atkinson v. Detroit Free Press Co. upheld a libel award against a newspaper.  

(1) Cooley, in his dissent, said that a qualified privilege should protect publications about matters of public concern motivated by a desire “to bring about a reform of abuses, or to defeat the re-election or re-appointment of an incompetent officer.” 

(2) The privilege should be overcome only if the plaintiff proves malice.  According to Cooley, malice exists if one publishes as true what he knows to be false, or what by proper investigation he might have assured himself was false.

(3) Cooley said that in libel cases involving matters of public concern “the public interest is paramount to that of individuals.”  Conceding that under his approach, “a person whose character and actions are impugned may suffer without remedy when in fact he is free from blame” Cooley maintained that this regrettable injury to reputation must be tolerated as an “incidental” byproduct of the socially valuable right of individual free expression.

(4) Cooley advocated balancing “the public benefits of free discussion” against the individual injury to the person defamed.

b. Although Cooley suggested that a qualified privilege should extend even to actual defamatory falsehoods made in good faith, the most sustained defense of this position appeared in Coleman v. MacLennan.
(1) The court concluded that a democratic government requires the “freedom to canvass in good faith the worth of character and qualifications of candidates for office.”  

(2) While recognizing that “at times, the injury to the reputations of individuals might be great,” it held that a privilege for defamation in good faith appropriately balanced “public need and private right” and best served the combined interests of individuals, the press, and the public.

(3) The court conceded that most states did not recognize a privilege for false statements about public officials or events, even if “made in good faith, without malice and under the honest belief that they are true.”

8. Libel and contempt cases rarely reached the SC.  The Court explicitly addressed the relationship between the 1st amendment and the common law of libel and contempt only in Patterson.
a. In two other decisions, however, it reinforced the indication that Holmes in Patterson that the 1st amendment offered no more protection to speech than had the other prior common law of England.

(1) Robertson v. Baldwin: declared that the Bill of Rights did not set forth any novel principles of government, but simply embodied certain guarantees and immunities which we had inherited from our English ancestors, and which had from time immemorial been subject to certain well-recognized exceptions arising from the necessities of the case.  The court states that free speech did not permit the publication of libels, blasphemous or indecent articles, or other publications injurious to public morals or private reputation.

(2) United States v. Press Publishing Co: Prosecuting the case was difficult for the federal government b/c the SC had abolished federal common law in criminal cases and no federal statute prohibited criminal libel.  The government based its case on the federal assimilative act which made state law applicable to federal reservations within a state.

(a) The SC denied the applicability of the assimilative act and quashed the indictment without reaching the 1st amendment issues raised by the publisher.  By concluding the state law would provided adequate means for punishing the alleged libel, however, the court hinted that a state conviction for criminal libel would not violate the federal constitution.  Thus, the court suggested that the common law crime of libel, possibly including seditious libel, survived the ratification of the 1st amendment.

G. Regulation of Public Speaking:
1. Davis v. Massachusetts: Arrested on the Boston Commons under a city ordinance that prohibited public addresses on public grounds except in accordance with a permit, Davis asserted that the ordinance established an unjustified censorship and violated the rights of free public speech, of free assembly, and of free public religious worship.  

a. The SC sustained the ordinance without even addressing Davis’s constitutional claims.  The SC quoted a previous opinion by Holmes and said, “For the legislature absolutely or conditionally to forbid public speaking in highway or public park is no more an infringement of the rights of a member of the public than for the owner of a private house to forbid it in his house.”

2. In contrast to Davis, some lower court decisions, like the opinions in CA and WA during the IWW free speech fights, at least addressed assertions of constitutional rights to free speech while upholding restrictions on public speaking.

3. A few countervailing decisions, without relying explicitly on federal or state constitutional protection for speech, recognized the importance of public speaking and demonstrations in a democratic society.

H. Labor Injunctions:
1. Many of the most outrageous injunctions were directed against speech and prohibited language that was bad, abusive, annoying, or indecent.  Some judges held that all picketing is unlawful.  

2. Injunctions against Eugene Debs and Samuel Gompers, two of the major labor leaders of the late 19th and 20th centuries, generated important litigation that reached the SC.  

a. In re Debs:  The injunction forbade them from sending out any letters, messages, or communications directing, inciting, encouraging, or instructing anyone to interfere with the business of railroad companies or from persuading any employees of the railroad company to refuse to perform their duties.   

(1) The SC’s affirmance in this case became the major precedent for the use of injunctions in labor disputes, but the decision had no impact on 1st amendment analysis.  Neither counsel for Debs nor the SC addressed the implications of the injunction for free speech.

b. Gompers v. Buck’s Range & Stove Co: Gompers relied heavily ono the 1st amendment when challenging an injunction that ordered him and other officers of the AFL not to publish or otherwise state that the company was on the union’s “unfair” and “we don’t patronize” lists.  When the case reached the SC, Gompers relied on Holmes’s opinion in Patterson, and denied that courts of equity had authority to impose by injunction a prior restraint on speech.

(1) The SC barely discussed the 1st amendment in its opinion, and it held without explanation, that the general provisions of the injunction did not restrain any form of publication.  The opinion implied a distinction between normal speech, which is protected by the 1st amendment, and “verbal acts,” which have a force not inhering in the words themselves, and therefore exceeding any possible right of speech which a single individual might have.

(a) This distinction explains why the court did not consider the injunction a forbidden prior restraint.  The 1st amendment prohibits only prior restraints upon speech, and under the court’s analysis, verbal acts are apparently a form of conduct.

I. Ignoring Free Speech Issues:
1. Throughout the period from the Civil War to WWI, many judges and lawyers ignored free speech issues that their counterparts recognized in other cases.

a. In Rosen v. United States, which affirmed a conviction for mailing obscene literature, the appellant and the court focused on the specificity of the indictment under the 6th amendment without alluding to the 1st amendment or free speech.  

2. In some areas of the law virtually no courts discussed free speech in cases that today would be recognized as raising 1st amendment issues.

a. In Halter v. Nebraska, the court sustained a Nebraska statute that prohibited the use of the US flag in advertisements, but not in newspapers or magazines.  The defendants attacked this statute as a deprivation of property under the 14th amendment, but did not mention freedom of speech or commercial speech.

3. Although film censorship provoked strong free speech arguments from the emerging movie industry, the SC, like the lower courts, essentially ignored them.

a. In Mutual Film Corp. v. Industrial Commission of Ohio, the appellants attacked, as a prior restraint in violation of the free speech provision of the Ohio Constitution, a state law that required approval of all films by a board of censors before exhibition.  The SC decision began with generalities about the certainty, value, and breadth of freedom of opinion and its expression, asserting that opinion is free and that conduct alone is amenable to the law.  After invoking these pieties, however, the Court promptly rejected the argument of the film corp that movies are publications of ideas deserving the same constitutional protection as other publications.  

J. The Judicial Tradition:
1. The overwhelming weight of judicial opinion in all jurisdictions before WWI offered little recognition and even less protection of free speech interests.

2. Film censorship, political speech by government employees, public sermons by ministers, and newspaper reports of crime also produced decisions that rejected 1st amendment claims.  A general hostility to the value of free expression permeated the judicial system.

3. Just as most judges valued speech less than many other Americans, the justices of the US Supreme Court afforded less protection than their counterparts on lower federal and state courts.

a. In striking contrast to its vigilant identification and protection of liberty of contract and individual property rights, the SC rejected 1st amendment claims whenever it confronted them directly.

b. In rendering decisions that today would be based on an analysis of the 1st amendment, the Court frequently did not address free speech issues at all, even when counsel raised them.  The Court repeatedly denied that cases implicated freedom of expression, and often made no reference to the 1st amendment.

c. Even without the assistance of counsel, it seems likely that many judges who reached restrictive decisions knew some of the protective precedents and consciously, if seldom explicitly, rejected them.  

(1) But the fact that some prewar judges could be sympathetic to free speech claims suggests that the tradition of insensitivity was not so dominant that only an intellectual breakthrough in constitutional interpretation could have created the possibility of different results.  

(2) The existence of protective decisions, even more than their relative paucity, emphasizes the general judicial hostility toward free speech before WWI.

The Espionage Act of 1917:
I. THE ESPIONAGE ACT (Rabban’s Book):
A. Introduction:
1. Ever since Chafee, scholars have assumed that judicial interpretation of free speech began with decisions construing the Espionage Act of 1917.  

a. But judicial decisions on a huge range of free speech issues between Civil War and WWI demonstrate that this assumption is incorrect.  

b. The prewar cases also make clear that the Espionage Act decisions extended the longstanding judicial hostility toward free speech claims.

2. Schenck, Frohwerk, and Debs: The initial SC decisions that construed the Espionage Act.

a. Writing for a unanimous Court in all three cases, Justice Holmes rejected the elaborate 1st amendment arguments of socialists convicted for antiwar speech.  

b. Counsel for the defendants, especially Gilbert Roe in an amicus brief for Eugene Debs, challenged the bad tendency test as inconsistent with the 1st amendment.

c. In each of the opinions, Holmes relied heavily on the bad tendency of speech to uphold the convictions, just as he had in his prewar opinions involving free speech claims.  He used the phrase clear and present danger in Schenck as an expression of bad tendency and NOT, as Chafee soon claimed, to establish an alternative protective standard of 1st amendment interpretation.

d. Throughout the opinions, and especially in his discussion of clear and present danger in Schenck, Holmes relied on general principles that emphasized the role of law in enforcing community will through external and objective standards.

B. Legislative History of the Espionage Act:
1. As the likelihood of American participation in WWI increased, lawyers wanted laws to repress “political agitation of a character directly affecting the safety of the state, particularly disloyal propaganda threatening the formation and formation of armed forces.”  

2. Charles Warren, a legal scholar and the assistant AG at the time, maintained that speech “advising, inciting, and persuading others to give aid and comfort to the enemy might itself constitute treason.  

3. Convinced that new federal legislation was needed, the Department of Justice drafted the Espionage Bill and submitted it to the Congress.  Warren was its chief author.

4. A provision of the bill that would have allowed the president to censor the press dominated congressional debate and was eventually eliminated by the conference committee.

5. Congressman raised concerns when debating a provision that proposed to expand the authority of postmasters to declare objectionable publications “non-mailable.”  

a. Since the Comstock Act already allowed postmasters to exclude “obscene” and “indecent” publications, the initial version of the Espionage Act proposed to add to the non-mailable list, publications of “treasonable or anarchistic character” as well as those in violation of the bill’s other provisions.  

(1) Congressmen protested that these provisions would confer unprecedented and unreviewable “autocratic power” upon the postmaster general and could be used to ban “perfectly inoffensive and harmless” publications on virtually any subject of “political, social, and industrial life.”

(2) The term “treasonable” also was debated.  Representatives believed that many people seem to think that if someone does not agree with you, he is a traitor and guilty of treasonable utterances.”

6. Why did Congress grant broad authority to the Post Office but deny it to the president?:
a. Although the exclusion of publications from the mail could effectively prevent circulation, it did not constitute an actual prior restraint.  By contrast, the censorship provision expressly prohibited publication.  

b. Congress had already given the Post Office the power to exclude obscene and other indecent matter from the mail in the Comstock Act.

c. Although many were concerned about protecting the free speech of most citizens and newspapers, almost all appeared willing, and often eager, to restrict and punish the more extreme antiwar statements by radicals.  

(1) The censorship provision would have allowed the president to forbid the publication of information on matters relating to the military and to national defense.   The prohibition would have attached to the information, not to the style or tone of its presentation, and focus on specific subjects endangered all publications.  The provision could have prevented a major daily newspaper from publishing a thorough factual report on the armed forces, but could not have restrained a general socialist attack on the war as an imperialist adventure by capitalists that workers should resist.

(2) By contrast, the non-mailability provision referred to the language of the publication rather than to the information published.  Despite its faults, it was a more suitable tool to reach the anti-war statements that had few defenders in Congress.  

7. The Espionage Act cases generally arose under the language of Title I, Section 3: “Whoever willfully makes or conveys false reports or false statements with the intent to interfere with the operation or success of the military or naval forces or to promote the success of its enemies when the US is at war, shall wilfully cause insubordination, disloyalty, mutiny, or refusal of duty, or wilfully obstruct the recruiting or enlistment service.”

8. Appearing on behalf of the FSL, Gilbert Roe maintained that by restricting the offenses of Title I, Section 3, to false reports and interference with the success of the armed forces, the legitimate purposes of the Espionage Act could be met without jeopardizing free speech.  Roe warned especially about the dangers of the proposed intent requirement.  Under standard definitions of intent, Roe stressed, “you are presumed to intend what are the natural consequences of your act.”

C. Espionage Act Litigation in the Lower Federal Courts:
1. Government attorneys began to prosecute anti-war speech soon after the US entered WWI.  

a. At first, they used various provisions of the federal penal code to reach agitation that seemed to advocate disobedience to the Selective Draft Law, passed by congress one month before the Espionage Act.  Under the SDL, speech that previously would have been considered merely general discussion could now be viewed as “inducing persons to violate the law.”  

b. The government also instituted several prosecutions of anti-war speech under the treason statute despite reservations about its utility.

2. As soon as Congress passed the Espionage Act, the Department of Justice viewed the new law as the most effective method of suppressing unwanted “propaganda” and of dealing with “disturbing malcontents.”  

a. Of the approximately 2000 Espionage Act prosecutions, the overwhelming majority were brought and won under Title I, Section 3.

3. Espionage Act cases in the lower federal courts extended the prewar tradition of hostility to free speech, often by the familiar technique of relying on the alleged bad tendency of language.  

4. The lower court decisions foreshadowed the construction of the Espionage Act by the SC, beginning in 1919 with the unanimous opinions by Holmes in Schenck, Frohwerk, and Debs.
5. Judges encouraged a loose construction of the tendency of language by observing that an indictment under the Espionage Act need not allege the illegal effects of language, that the relationship between language and the statutory prohibitions need not be direct, and that the offending speech need not be made in the presence of soldiers.

6. Judges and juries interpreted specific clauses of Title I, Section 3 in ways that facilitated convictions.  Moreover, judges observed that statements need not be false to violate the insubordination and obstruction clauses.  

7. Judges also construed “obstruct” loosely.  One judge acknowledged that the obstruction clause, unlike the insubordination clause, did not expressly punish attempts, yet he concluded that the enlistment and recruitment service could be obstructed without actually being stopped.  

8. Judges hearing Espionage Act cases, like their predecessors faced with free speech claims before the war, often did not refer to the 1st amendment.  

a. Those who cited it generally stressed that the Constitution does not provide absolute protection for speech.  They listed the traditional exceptions for libel, slander, blasphemy, and obscenity, and emphasized, as had the SC in its Turner decision in 1904, that the government’s right to “self-preservation” supersedes an individual’s freedom of expression.

9. A few decisions demonstrated that it was possible to construe the Espionage Act in ways that protected antiwar speech.  

10. Masses Publishing Co. v. Patten: 

a. Judge Learned Hand thoughtfully rejected the prevailing bad tendency test and interpreted the Espionage Act in ways that would have precluded most subsequent convictions had other judges adopted his approach.

b. According to the Postmaster, antiwar articles and cartoons in The Masses tended to produce a violation of all three clauses of the Espionage Act.  

c. Gilbert Roe represented the editors, who were threatened with the same dangers to free speech that Roe had highlighted in his testimony before the House Committee on the Judiciary.

d. Hand granted the injunction Roe sought against the postmaster.  He treated the clauses of the Espionage Act in order, and began his opinion by reasoning that “false statements” punished by the first clause referred only to the “spreading of false rumors which may embarrass the military.”

e. Hand conceded as “unhappily true” that the contents of the magazine might “enervate public feeling at home” and cause “mischievous effects” on the war effort.  But he insisted that these tendencies were beside the point in construing the falsity clause.

f. Hand’s discussion of the remainder of the Espionage Act made clear that his objection to judging speech by its tendencies did not depend on the limitation of the first clause to false statements.

g. Hand also refused to find a violation of the insubordination clause.  He granted that praise of convicted opponents of the draft has a “tendency to arouse emulation in others,” but the tendency did not constitute obstruction.

h. Hand worried that evaluating the legality of speech by its tendency would make it difficult if not impossible for defendants to disprove the charges against them and would create an imprecision in standards and a discretion in administration inconsistent with “the normal assumption that law shall be embodied in general propositions capable of some measure of definition.”

i. In contrast to the bad tendency test, Hand asserted that language should be declared illegal under the insubordination and obstruction clauses only if it could be thought “directly to counsel or advise insubordination” or to constitute “direct advocacy of resistance to the recruitment and enlistment service.”  
j. But Hand made it clear throughout his opinion that he was construing the Espionage Act rather than interpreting the Constitution.  

k. Hand’s decision in Masses did not take hold.  A circuit court judge wrote an opinion disapproving Hand’s test while staying the injunction, and a full panel of the 2nd Circuit soon reversed the order.  The Circuit Court expressed the familiar bad tendency test by evaluating “the natural and reasonable effect of what is said” and held that an incitement to crime may be indirect.  

11. Other judges, while following the traditional tests of intent and bad tendency, were nevertheless able to place some restraints on the government’s use of Title I, Section 3 as a dragnet to secure convictions for antiwar speech.  

a. United States v. Hall:  

(1) Judge Bourquin cited the standard interpretation of intent, but maintained that the natural consequences and surrounding circumstances in this case made the inference of intent to interfere with the operation and success of the military “absurd.”  

(2) The judge maintained that the clause relating to obstruction did not mean “mere attempts to obstruct” and it could not be violated without a showing of actual injury to the service.

(3) Like Hand in Masses, Bourquin also observed that the false statements punished by the Espionage Act did not include “opinions, beliefs, intentions, and arguments.”  The “public impression” that the Espionage Act could punish “mere disloyal utterances” and slander or libel of public officials, he concluded, was a “mistake.”

(4) Judge Bourquin’s opinion in Hall so disturbed the Department of Justice that its lawyers sought an amendment to the Espionage Act.

(5) In his address to the executive committee when Congress was considering an amendment, Attorney General Gregory cited this “celebrated case” as an example of the “ineffectiveness” of the Espionage Act “when applied by a judge not in accord with its purpose.”  

(a) In 1918, the Sedition Act amended the Espionage Act by expressly prohibiting unpatriotic or disloyal language.

12. A few circuit court reversals of guilty verdicts also interpreted the Espionage Act in ways that limited its restriction on speech.  Several courts carefully distinguished unpopular but legal opinions from the “false statements” prohibited by the Espionage Act.  

13. Other protective decisions stressed that there must be some proximity between language and the crimes defined by the Espionage Act; intent could not be inferred from the secondary, remote, or indirect effects of language.  

a. However unfair, unjust, unpatriotic, or disloyal, speech could not be punished without some substantial evidence of its impact.  

b. The protective decisions conceded that the effect of speech can be inferred from its surrounding circumstances, but they emphasized that these circumstances must be examined carefully.

c. Several of the protective decisions emphasized that Congress did not intend the Espionage Act to punish unpatriotic or disloyal language.

d. A few circuit reversals recognized the difficulty of reaching a fair verdict during war–the problem identified by Roe during the hearing on the Espionage bill.

(1) One circuit court observed, “It is natural, in time of war, when patriotic sentiment is high, that it is particularly difficult to secure a fair trial for men accused of crimes connected with the war.

D. Selective Draft Law Cases:
1. Ten appeals of convictions under the 1917 Selective Draft Law reached the SC one year before the first group of Espionage Act cases.  All concentrated on attacking the constitutionality of the draft.  

2. The SC, prompted by the solicitor general, consolidated six of them, and in the Selective Draft Law Cases, upheld the draft as a legitimate exercise by Congress of its constitutional power “to declare law” and to “raise and support armies.”

3. The Court issued additional opinions in the four remaining cases to deal with “other questions” left unresolved by its consolidated opinion.

a. In three of the four cases – Ruthenberg v. United States, Kramer v. United States, and Goldman v. United States – the government claimed that an antiwar speaker had violated the criminal code by inducing or conspiring to induce an eligible person not to register for the draft.

(1) Like many cases that implicated freedom of speech before WWI, neither the briefs nor the decisions in Ruthenberg, Kramer, and Goldman explicitly addressed the meaning of the 1st amendment or concentrated on free speech issues.

(2) Weinberger, who worked closely with the FSL in the years immediately before the war, represented the defendants in Goldman and Kramer.  

(a) He maintained that nothing either defendant ever said or wrote could be construed as an overt act in a conspiracy to urge men not to register.  The government had produced no evidence that they advised people to disobey the law.  Nor had it submitted that anything the defendants said or wrote actually reached men subject to the draft.  He recognized that the defendants opposed the draft, but he stressed that no one had ever been convicted of a crime for disapproving a law.

(3) The SC emphasized that its opinion sustaining the draft in the Selective Draft Law Cases disposed of all the constitutional questions in Goldman.  

(a) It rejected Weinberger’s arguments about the sufficiency of the evidence by attributing them to the erroneous “assumption that the power to review embraces the right to invade the province of the jury by determining questions of credibility and weight of evidence.”

(b) The Court concluded that “the proposition that there was no evidence whatever of guilt to go to the jury absolutely devoid of merit.  The court reached the same conclusion in Kramer.  As long as there was “evidence tending to show guilt,” the case could not be taken from the jury–the court, without identifying such evidence–claimed to have found it.

E. Supreme Court Briefs in the First Espionage Act Cases:
1. In the first four Espionage Act cases that reached the SC, the government charged that antiwar articles and speeches caused or attempted to cause insubordination in the armed forces or obstruction of recruitment or enlistment.

2. The case involving Eugene Debs, the Socialist Party’s candidate for president, was the most thoroughly briefed, probably b/c Debs was the most prominent defendant in an Espionage Act prosecution.  

a. Seymour Stedman, who defended many Socialists in Espionage Act cases, devoted his main effort to the Debs case.  

(1) Stedman repeated the objections that lawyers for the defendants in Goldman, Kramer, and Ruthenberg had raised to their indictments under the Selective Draft Law.  But he went further in translating these objections into constitutional arguments in Debs.  

(2) To emphasize the importance of the 1st amendment, and perhaps as a warning to the Court that it should resist its frequent inclination to avoid free speech claims, Stedman introduced his constitutional argument by citing the public reaction to the government’s prosecution of Debs.

(3) Stedman said the 1st amendment does not permit convictions simply b/c a jury concludes that a defendant has a “seditious temper.”  

(a) Stedman borrowed the phrase “seditious temper” from Hand’s opinion in Masses, which he quoted at length, identifying it incorrectly, as the only case “leading to anything in the nature of a rule as to when the Espionage Act, applied to speech and press, might pass the bounds of constitutional validity.”

(b) He asserted without citation that Hand’s requirement of “purposeful incitement to specific unlawfulness” was simply a restatement of an accessory’s liability at common law, and claimed that it provided the only constitutionally permissible basis for “congress to make public utterances criminal.”  

(c) Stedman simultaneously criticized the bad tendency approach as inconsistent with the 1st amendment.  He objected to any reliance on the “indirect effect” or “the reasonable and natural consequences” of speech to find specific criminal intent under the Espionage Act.

b. Roe, who represented a defendant in another Espionage Act case awaiting argument, also selected Debs as the one initial Espionage Act case in which to file an amicus brief.  

(1) Roe’s brief reinforced Stedman’s arguments by demonstrating in a particularly effective manner the 1st amendment implications of the technical and evidentiary objections others had raised.  

(2) Reiterating the basic theme of his testimony before congress when considering the Espionage bill, Roe underlined the danger of the bad tendency test to evaluate the legality of speech and claimed that this approach violated the 1st amendment.

(3) Roe pointed out that if the Court upheld this approach in Debs, Congress could prescribe the use of unidentified language subsequently found to have had a tendency to cause a prohibited effect, or specific language deemed in itself to have a bad tendency.  

c. In their briefs for Debs, Stedman and Roe denied that Congress could rely on the war power to restrict speech, an issue Learned Hand explicitly left undecided in his statutory construction of the Espionage Act in Masses.  If the war power could limit the scope of the 1st amendment, Stedman argued, public officials would be too eager to discover grave dangers to the state in any “agitation desired to be suppressed.”  

d. The government’s reply briefs provided the basis for the SC decision in Goldman, Kramer, and Ruthenberg.  They stated, “when the tendency of the words used, rather than the particular words themselves, constitute the gist of the offense, it is sufficient for the indictment to charge this general tendency, without detailing the particular words.

(1) The government emphasized that Hand’s decision in Masses, which was so heavily relied on by Stedman, had been reversed by the second circuit.  

(2) They reiterated that a conviction for an unlawful attempt under the Espionage Act could properly be based on a jury determination of the bad tendency language.

(3) They emphasized that Debs was not punished for his beliefs or opinions, which they acknowledged would have been unconstitutional, but for a willful attempt, through the use of language, to obstruct recruitment.

(4) The government agreed that the 1st amendment protects “legitimate agitation” and “hostile criticism of the war,” but stressed that the speeches and articles for which the defendants in the Espionage Act cases were prosecuted and convicted went well beyond these bounds.  

(5) The government tried to distinguish the Espionage Act of 1917 from the “objectionable features” of the Sedition Act of 1798, which sought to punish libelous attacks on the government.  They asserted that the Espionage Act carefully avoids the pitfall by limiting its prohibitions to interference with the process of raising armies, a valid exercise of the war power vested in Congress by the Constitution.  

(6) Finally, they relied on recent SC decisions and said that if the war power allows congress to deprive someone of liberty or life in order to raise an army, (as the SC held in the Selective Draft Cases), then it must also allow congress to punish obstruction of recruitment.

F. The Supreme Court Decisions:
1. The SC decided its first four Espionage Act cases in March 1919.  

a. In Sugarman, a unanimous opinion written by Justice Brandeis, the Court granted the government’s request to dismiss the case for lack of jurisdiction b/c the defendant did not present any substantial constitutional question.  

b. The government had also contended that the 1st amendment should not, or need not, be addressed in the other three cases: Schenck, Frohwerk, and Debs.  Although the Court refused to accept this contention, it only briefly discussed the 1st amendment while upholding the convictions of antiwar socialists.

2. Holmes wrote for a unanimous court in Schenck, Frohwerk, and Debs.
a. He discussed the 1st amendment in one paragraph in Schenck, and then relied on Schenck in dismissing similar claims in Frohwerk and Debs.  

b. He never mentioned the Masses litigation or other protective precedents and legal authorities listed in defendants’ briefs.  He instead concentrated on issues of criminal law and accepted most of the positions advocated by the government.  

c. Holmes approved punishment based on the indirect tendency of speech, upheld substantial judicial deference to jury evaluations of evidence, and supported greater restrictions on speech during times of war.  

d. Holmes wrote a paragraph on the 1st amendment in Schenck.  He emphasized his continued adherence to the bad tendency approach.

e. Perhaps influenced by the government’s concession in its Debs brief, Holmes retreated from his position in Patterson equating the 1st amendment with Blackstone’s prohibition against prior restraints.  

(1) Holmes admitted that in many places and in ordinary times, the publications punished in Schenck would be protected by the 1st amendment.  But he pointed out that the character of every act depends on the circumstances in which it is done.
(a) Famous language: “the most stringent protection of free speech would not protect a man in falsely shouting fire in a theater and causing a panic.”
f. Holmes then wrote the two sentences that Chafee soon identified as the clear and present danger standard: “The question in every case is whether the words used are in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that congress has a right to prevent.  It is a question of proximity and degree.

(1) The “circumstances of war,” Holmes seemed to say, are themselves likely to create a clear and present danger that speech will hinder the nation’s effort, thereby producing one of the substantive evils Congress has a right to prevent.

(2) Holmes returned to the familiar bad tendency doctrine by concluding “if the act (speaking, or circulating a paper), its tendency and the intent with which it is done are the same, we perceive no ground for saying that success alone warrants making the act a crime.  

(a) Contrary to the subsequent assertions of Chafee and others, this sequence strongly suggests that Holmes did not consider clear and present danger a protective replacement for the bad tendency doctrine he himself had often invoked in prior decisions.  
g. Holmes’s decisions in Frohwerk and Debs relied on Schenck and provide further proof that he did not regard any of these opinions as a significant departure from his restrictive prewar analysis of speech.  Neither Frohwerk or Debs contained the phrase “clear and present danger” and both, on weaker facts than Schenck, sustained convictions under the Espionage Act by relying on the bad tendency theory.

h. Consistent with the approach of all judges except Learned Hand in Masses, Holmes stated that evaluating the tendency of language as evidence of the speaker’s intent is a principle “too well established and too manifestly good sense to need citation to the books.”  

i. In Debs, as in Frohwerk, Holmes deferred to jury findings of intent based on the indirect tendency of speech.  

j. Holmes continued the prewar judicial tradition of hostility to 1st amendment values by using the bad tendency theory to reject free speech claims in Schenk, Frohwerk, and Debs. 
(1) Even within this framework, he did not take as his model the few decision by district and circuit judges, some of which had been brought to his attention in the defendants’ brief, that protected some antiwar speech by requiring specificity in indictments and a direct relationship between speech and potential effects.  Instead, Holmes chose to adopt the looser construction of the Espionage Act that had prevailed in the lower federal courts.

World War I and the Creation of the Modern Civil Liberties Movement:
I. WORLD WAR I AND THE CREATION OF THE MODERN CIVIL LIBERTIES MOVEMENT (Rabban’s Book):
A. Introduction:
1. The modern civil liberties movement emerged during and after WWI.  

a. The war and the ensuing “Red Scare” created a broader and more powerful constituency prepared to support freedom of expression, a development the founders of the Free Speech League mistakenly had predicted during the period of intensified government attacks on anarchist speech following the assassination of President McKinley in 1901.  

b. Most of the new civil libertarians had been progressives before the war.  They opposed traditional American individualism, which they associated with constitutional protection for individual rights.  

c. Most of the founders of the ACLU, including Roger Baldwin, were pacifists and conscientious objectors before they became civil libertarians.  

2. The extensive official and unofficial repression of even the most innocuous antiwar speech shocked some supporters of the war into concern for free speech rights.

a. The wartime attacks against unpopular speech were in many respects no worse in degree than were those suffered by many respects no worse in degree than were those suffered by many radicals before the war, but they were more widespread.  

b. Instead of a temporary and localized outbreak against supposedly dangerous radicals, there was sustained, nationwide repression of even the mildest and most respectable dissenters.

3. Most supporters of the war who became civil libertarians, however, did not do so until after the Armistice in November 1918.  

a. They were often too involved in the war effort to focus on the domestic abuse of power.

b. The failure of the Versailles Peace Conference “to make the world safe for democracy,” along with the extensive violations of the right to free speech and other civil libertarians during the Red Scare of 1919, led many to reevaluate the views they had held during the war.

4. Many progressive publicists, who had eagerly joined the Wilson administration and supported the war effort, became increasingly concerned about the repression of speech during and especially after the war.

a. For some people, the defense of free speech became an active, and often a primary, concern.  Several worked hard to protect the rights of the IWW and other radicals whose suppression before the war they had largely ignored.

b. Roger Baldwin was finally able to overcome the taint of the pacifist origins of the Civil Liberties Bureau in 1920 and convince a significant number of previously reluctant pro-war liberals to join him in establishing the ACLU.  

5. The emergence of modern 1st amendment doctrine reflected this transformation of consciousness in the language of the law.

a. Chafee, who had not been interested in free speech before WWI, took the first major step by obscuring the restrictive prewar judicial tradition while advancing unfounded protective interpretations of legal history and of the clear and present danger phrase Holmes used in the Schenck case.

b. As Holmes and Brandeis rapidly became more sensitive to free speech concerns, they faced the difficult problem of dealing with the judicial hostility to free speech before the war and its continuation in the initial Espionage Act cases, including Schenck.  

(1) Trapped in a tradition from which they wanted to escape, but reluctant to acknowledge that tradition or their own role in it, they followed Chafee’s lead.

(2) Beginning with Holmes’s dissent in Abrams (just 6 months after he had composed the Court’s unanimous opinion in Schenck), Holmes and Brandeis incorporated Chafee’s erroneous interpretations into their own opinions.  

(3) By the 1930s, the SC majority began to accept many of the free speech values expressed in the previous dissents by Holmes and Brandeis.

6. The postwar civil libertarians essentially limited the protection of the 1st amendment to political expression.  

a. They simultaneously obscured the deep commitment to individual rights that lay behind the much more comprehensive prewar understandings of free speech by liberal individualists such as Cooley and especially by libertarian radicals such as Schroeder and his colleagues on the FSL.

b. The ACLU focused on protecting political speech while ignoring other problems of censorship.

c. Chafee, who frequently worked with the ACLU founders, similarly emphasized the importance of political expression in a democracy, a reflection of progressive concern about social interests in the public welfare and a reminder of the kind of speech repressed under the Espionage Act.

d. Dewey’s postwar writings reiterated many of the central themes of his prewar thought, especially his focus on democratic citizenship.  Yet he emphasized for the first time after the war the role of free speech in democratic political life.  While continuing to oppose traditional individualism and to stress the relationship between the individual and the state, Dewey moderated his prewar confidence in benevolent government and identified state power as a danger to civil liberties.

B. The New Civil Libertarians of the ACLU and the Demise of the Free Speech League:
1. The declining relationship between the FSL and the ACLU most clearly illustrates the different and narrower views of the postwar civil libertarians.  

a. The FSL remained active through the American intervention in WWI.  Threats to free speech during the war, while creating a broader constituency committed to 1st amendment values, represented to members of the FSL an extension of their traditional concerns.

b. League members, however, recognized the additional dangers posed by the overwhelming national hostility to expressions of antiwar opinions, and particularly by the widespread prosecution of such speech under the Espionage Act.  

2. Even before he testified in congress or participated in Masses, Debs, and other Espionage Act cases, Gilbert Roe drew on his close personal relationship with Senator La Follette to warn about the dangers to freedom of expression posed by the Espionage bill.  

a. He cautioned in one letter to La Follette that the most dangerous provision of the proposed act was the discretion it gave the postmaster general to exclude publications “containing any matter of a seditious, anarchistic, or treasonable character” from the mail.

b. Roe represented Senator La Follette before a Senate committee conducting hearings on a motion to expel him from the Senate for an address to the Nonpartisan League, a political movement of populist farmers in the upper Midwest who overwhelmingly opposed the war.  

3. Following their prewar pattern, Schroeder remained further in the background than did Roe.  Yet Schroeder, like Roe, opposed the Espionage bill.  He wrote Senator Borah, opposing the bill and he continued to publicize free speech, sending reprints of articles to each justice on the SC.

4. As Roe and Schroeder extended their free speech activities in 1917, Roger Baldwin began his.

a. After the American Union Against Militarism failed to prevent American intervention in WWI, it established a Civil Liberties Bureau to defend the free speech rights of conscientious objectors, and named Baldwin its executive.

b. The work of the Bureau soon expanded to defending other opponents of the war, such as socialists and IWW members.  

c. The Bureau’s increasing association with radical groups upset the AUAM, and in October of 1917, the Bureau separated and became an independent organization – the National Civil Liberties Bureau.
d. Largely b/c they lacked prior involvement in free speech issues, Baldwin and his colleagues in the NCLB relied heavily on the FSL, particularly on Schroeder and Roe.

e. Roe maintained connections with the NCLB and subsequently with the ACLU until his death and Baldwin later said that Roe had been one of few who provided valuable assistance to the ACLU.

f. Baldwin’s relationship with Schroeder became strained and like many others, Schroeder suspected that Baldwin and the NCLB had greater interest in pacifism than in free speech. 

5. Without Schroeder’s active involvement, the FSL essentially disintegrated.  Its collapse had significant consequences.

a. Cut off from the tradition of libertarian radicalism that informed the work of the FSL, the ACLU took a more restrictive view of free speech.  

b. Correspondence between Baldwin and Schroeder revealed a fundamental disagreement over the concept of civil liberties that implicated the more specific issue of free speech.

(1) Schroeder complained that Bladwin’s list of individuals invited to a conference on civil liberties indicated a “narrowing of the issues to economic liberty with a maximum pacifist leaning” that would result in “neglect of the more personal liberties which are being invaded.”

(2) Schroeder responded to Baldwin’s request for identification of such personal liberties, with a list of examples of liberties he knew Baldwin would consider minor or irrelevant.  His letter was clearly inadequate when he could have effectively criticized Baldwin for limiting his attention to pressing political questions.

(a) Schroeder could have informed Baldwin, as he had many others who sought FSL assistance before the war, that the League was committed to speech regardless of the identity or ideology of the speaker.

(b) He could have demonstrated that postal censorship of allegedly obscene material, the use of contempt proceedings to punish newspaper articles critical of courts, labor injunctions, prohibitions of public meetings, libel suits, restrictions on the speech of anarchists, socialists, advocates of birth control, and religious minorities, and many other incidents–including the repression of pacifists and other opposed to American participation in WWI–all raised significant and interrelated free speech issues.

6. The ACLU’s narrower conception of free speech emerged more clearly several years later, when Baldwin and many of his associated had difficulty perceiving censorship of allegedly obscene material as a 1st amendment issue.  

a. In 1923, Harry Weinberger became the manager of a production called The God of Vengeance, a play about prostitution.  Officials in NYC prosecuted him and the entire case under a local obscenity law.  

b. Weinberger asked the ACLU to support an appeal, and Baldwin, writing on behalf of the ACLU, refused to assist them even though he had previously agreed with Weinberger that the case implicated free speech.  

c. Schroeder himself wrote to Baldwin and criticized his decision and asked for reconsideration.  Schroeder emphasized the connections between censorship of alleged obscenity and free discussion of social problems.  

d. The ACLU’s board of directors, although sympathetic to the case, ultimately decided that it was not “significant enough to warrant an investment.”

7. The early leaders of the ACLU participated happily in the elite institutions of American society.  By contrast, the members of the FSL were inheritors of a long American tradition of libertarian radicalism that challenged dominant values.  

8. The newly formed ACLU fought against enormous odds, including an unsympathetic SC majority from which Justices Holmes and Brandeis, beginning in 191, repeatedly dissented.

9. The successes of the postwar civil libertarians, however, should not obscure the achievements of earlier activists, who defended broader conceptions of free speech and who fought against even greater odds, including the indifference and occasional hostility of those who later formed the ACLU.

C. Zechariah Chafee, Jr.  –  The Scholar as Advocate:
1. Chafee was a crucial figure in the attempt by the new civil libertarians to translate their recent interest in protecting political dissent into legal doctrine.  

a. Like most postwar civil libertarians, Chafee had not been involved in the defense of free speech before WWI.  

b. Chafee made clear at the beginning of “Freedom of Speech in War Time” that he would not “confine” himself to a technical analysis of “whether a given form of federal or state action against pacifist and similar utterances is void under the constitution.”  He set at his main task, an explanation of “the nature and scope of the policy which finds expression in the 1st amendment.”  

2. Chafee had good strategic reasons to look beyond the law.  His newly formulated views about free speech conflicted with the restrictive judicial tradition.  

a. However, he did not simply develop an alternative interpretation of the 1st amendment.  He allowed his ideological purposes to distort his discussion of history and judicial precedent.  

b. Unlike Fruend, who directly attacked Holmes’s decision in Debs as inconsistent with the proper understanding of the policies embedded in the 1st amendment, and unlike several prewar scholars who criticized restrictive decisions by their judicial contemporaries, Chafee tried within the limits of plausibility to conform history and precedent to his own interpretations of what the 1st amendment should mean.  And by doing so, he often sacrificed scholarly accuracy.
3. Chafee considered the 1st amendment “a declaration of national policy in favor of the public discussion of all public questions.”

a. “The true meaning of freedom of speech seems to be this: One of the most important purposes of society and government is the discovery and spread of truth on subjects of general concern.  Nevertheless, there are other purposes of government, such as order, the training of the young, protection against external aggression.  Unlimited discussion sometimes interferes with these purposes, which must then be balanced against freedom of speech, but freedom of speech ought to weigh very heavily in the scale.  The 1st amendment giving binding force to this principle of political wisdom.”

4. Chafee identified individual and social interests in free speech.  

a. Chafee described the individual interest as “the need of many men to express their opinions on matters vital to them if life is to be worth living,” and the social interest as “the attainment of truth, so that the country may not only adopt the wisest course of action but carry it out in the wisest way.”

5. Chafee insisted that in balancing interests “freedom of speech ought to weigh very heavily in the scale.”  

a. According to Chafee, “the great interest in free speech should be sacrificed only when the interest in public safety is really imperiled, and not, as most men believe, when it is barely conceivable that it may be slightly affected.”

6. Chafee stressed that the social interest in free speech “is especially important in war time.”

a. He alluded without details to the “national value of the opposition in former wars” and criticized judicial construction of the Espionage Act for ignoring this social interest while regarding free speech “as merely an individual interest, which must readily give way like other personal desires the moment it interferes with the social interest in the national safety.”

7. Even during war, Chafee concluded, speech should not be censored or punished “unless it is clearly liable to cause direct and dangerous interference with the conduct of the war.”  

a. While acknowledging that the process of balancing cannot be reduced to a simple legal rule, Chafee maintained that speech should be protected by the 1st amendment until it comes “close to the point where words will give rise to unlawful acts.”  

b. He also declared that “the 1st amendment forbids the punishment of words merely for their injurious tendencies.”  Chafee believed that “the most essential element of free speech is the rejection of bad tendency as the test of a criminal utterance.
(1) “The real issue in every free speech controversy is whether the state can punish all words which have some tendency, however remote, to bring about acts in violation of law, or only words which directly incite to acts in violation of law.”  Chafee made clear throughout his work that he preferred the direct incitement standard.
(2) Chafee maintained that the framers of the 1st amendment intended to overthrow the English common law of free speech as formulated by Blackstone in the early 18th century.

8. Chafee declared that the adoption of the free speech clauses in American constitutions eliminated two pernicious doctrines based on the bad tendency of speech.  

a. The doctrine of indirect causation provided that “words can be punished for a supposed bad tendency long before there is any probability that they will break out into unlawful acts.  

b. The doctrine of constructive intent established a defendant’s “violent intent from the bad tendency of the words on the ground that a man is presumed to intend the consequences of his acts.”

(1) Chafee recognized that the “bitterly resented” Sedition Act of 1798 revived these doctrines; however, he agreed with Thomas Jefferson that the Sedition Act was unconstitutional and emphasized that it surely defeated the fundamental policy of the 1st amendment, the open discussion of public affairs.

9. Chafee’s treatment of judicial interpretation of free speech before WWI was clearly wrong.

a. The prewar scholars he cited to support his analysis of the original meaning of the 1st amendment themselves criticized the reliance by their judicial contemporaries on the bad tendency test.

(1) Yet Chafee made the incredible assertion that, over the entire course of American history following the Revolution, the disastrous prosecutions under the Sedition Act of 1798 constituted the only attempt to apply the bad tendency test before the cases brought under the Espionage Act.

(2) Chafee dismissed recent prewar decisions incompatible with his personal views.  He promoted the historical fiction that the “failure” of prior courts to formulate any principle for drawing a boundary line around the right of free speech” left the judges who decided the Espionage Act cases without any guidance.  As a result, he said, judges were able to impose standards of their own and create a revival of the doctrines of indirect causation and constructive intent based on the bad tendency theory.

b. Chafee never acknowledged that the Espionage Act decisions he attacked were consistent with the prewar cases he largely ignored and his scholarly predecessors heavily criticized.

(1) He did not point out that the prewar cases actually drew a tight boundary line that excluded, through the use of the bad tendency test, much speech he thought should be protected.  

(2) It was Chafee, not the judges he criticized, that tried to impose a standard of his own.  In his discussion of the crucial bad tendency test, Chafee allowed the passion of his newly discovered belief in the democratic value of political dissent to compromise his scholarly integrity.

10. Chafee quoted extensively from the paragraph in Schenck that included the phrase clear and present danger and italicized the sentence containing this phrase.

a. Chafee assumed that Holmes did conceive of clear and present danger as a protective alternative to bad tendency.  

b. After reading an unjustifiable libertarian meaning into clear and present danger and identifying it as the “Supreme Court test.,” Chafee characterized Debs as a deviation from this proper standard.

(1) If Holmes had applied the clear and present danger test in Debs, Chafee maintained, it is hard to see how he could have been held guilty.  Chafee also recognized that Holmes, by accepting the verdict as proof that actual interference with the war was intended and was the proximate effect of the words used, had allowed Debs to be convicted merely b/c the jury thought his speech had a tendency to bring about resistance to the draft.

c. Chafee didn’t analyze Frohwerk at all, perhaps to avoid having to explain why another embarrassing deviation from the clear and present danger standard that Holmes used in only one of his three Espionage Act cases.  

(1) Any attention to Frohwerk would have made it even harder for Chafee to maintain that clear and present danger was “anything more than a passing observation” in elaboration of the bad tendency test Holmes allegedly had rejected by using this phrase.

11. Throughout his article, Chafee never wavered from his adherence to clear and present danger as a protective alternative to the restrictive bad tendency test.
12. Chafee remained confused about the difference between incitement and clear and present danger and bad tendency.  Chafee failed to recognize that Hand’s direct incitement test, by focusing on words rather than on probable effects, differed significantly from clear and present danger.  

a. Hand himself brought this difference to Chafee’s attention several months later.  He compared his approach in Masses, which provided an absolute and objective test to language, with Holmes’s requirement in Abrams that the “connection between the words used and the evil aimed at should be immediate and direct.”

b. Chafee responded that he attempted to embrace both approaches in defining the constitutional limit of speech.  He suggested that “incitement to resistance to law or violation of law,” Hands standard, “can be punished only if it is satisfies the danger test,” Holmes’s standard.  

c. Without referring specifically to this suggestion, Hand restated his preference for his test “based upon the nature of the utterance itself,” over Holmes’s “test of immediacy and directness.”

13. In his book, Chafee finally recognized a difference between Hand and Holmes.  He said that Holmes interprets the Espionage Act more widely than Hand, in making the nature of the words only one element of danger, and in not requiring that the utterances shall in themselves satisfy an objective standard.  

a. But despite this concession, Chafee reiterated his interpretation of clear and present danger as a protective alternative to the bad tendency test. 

b. While recognizing the advantages to Hand’s approach, Chafee asserted that Holmes’s interpretation of the Espionage Act had benefits of its own.  Chafee emphasized that Holmes’s insistence that the relation of speech and crime “must be so close that the words constitute a clear and present danger of injury, meant that words and intentions are not punishable for their own sake, or merely for their tendency to discourage citizens at war.  

c. Chafee also rescued the clear and present danger test while acknowledging the weaknesses of Frowhwerk.  

d. Chafee ignored the inconvenient fact that Holmes, while using the language of bad tendency throughout Frohwerk, nowhere mentioned “the danger test.”

14. Perhaps b/c he found himself writing more as an advocate than as a scholar, Chafee emphasized his reliance on policy as well as on law throughout his article.  

15. Chafee apparently made a conscious and pragmatic decision to become a propagandist for the most prospective construction he could derive from Holmes’s Espionage Act decisions.  

(1) In a letter to Corwin, Chafee even referred to “my danger test.”  

b. There is substantial evidence, however, that personally favored Hand’s incitement standard.  In his book, he gave Hand lavish praise for his decision in Masses, concluding that “there is no finer judicial statement of the right of free speech.  He later dedicated his book to Hand.

16. Despite his awkward attempts to reconcile the differing approaches of Hand and Holmes, Chafee acknowledged throughout his career both that Holmes’s clear and present danger language could not be entirely reconciled with Hand’s incitement standard and that Hand’s approach was better as well as different.
a. Chafee acknowledged the importance and distinctiveness of Hand’s approach in Masses, and indicated his own continuing preference for the incitement standard over Holmes’s clear and present danger test.

17. Chafee’s transformation of clear and present danger was adopted almost immediately by Justices Holmes and Brandeis.  

a. By the time Holmes wrote his Abrams dissent in November 1919, just 8 months after Schenck, Frohwerk, and Debs, and 5 months after Chafee’s article in the Harvard Law Review, Holmes had accepted as his own, the  “manna” into which Chafee had converted this phrase.

b. Brandeis relied even more explicitly on Chafee’s interpretation of clear and present danger in the 1st amendment opinions he began to write in 1920.

Holmes and Brandeis in the 1920s:
I. HOLMES, BRANDEIS, AND THE JUDICIAL TRANSFORMATION OF THE 1ST AMENDMENT AFTER WORLD WAR I:
A. Introduction:
1. Justice Holmes and Brandeis joined the postwar civil libertarians between March and November 1919.  

a. In March, in four related cases – Schenck, Frohwkerk, Sugarman, and Debs – the SC unanimously rejected 1st amendment challenges by socialists convicted for antiwar speech under the Espionage Act.  

b. In November, Holmes, joined by Brandeis, dissented on 1st amendment grounds in Abrams, the court’s next Espionage Act decision.  The same factors that transformed many progressives into civil libertarians probably influenced Holmes and Brandeis as well.  

c. During the period between March and November, debate over the Versailles Peace Treaty prompted many Americans to realize that the war had failed to achieve the idealistic goals that justified their support of American intervention.  

d. These same months also marked the height of the postwar repression of radical speech, which horrified many people previously uninterested in free speech issues.  

e. In June 1919, the Harvard Law Review published Chafee’s article, which Holmes and Chafee discussed in July.

(1) The dissent by Holmes in Abrams relied heavily on Chafee’s article.  

(a) Holmes recognized the strategic possibilities of Chafee’s misconstruction of Holmes’s original use of the phrase “clear and present danger” in Schenck.
(b) Holmes accepted as his own the protective meaning Chafee had erroneously read into that phrase.  Holmes was thus able to express his changed views while claiming that the majority in Abrams, which closely followed the reasoning of his own unanimous Espionage Act opinions the previous March, had deviated from precedent.

2. From Holmes’s dissent in Abrams through Brandeis’s 1927 concurrence in Whitney v. California, Holmes and Brandeis elevated clear and present danger to constitutional significance and clung to it as the doctrinal peg for the protective interpretation of the 1st amendment it did not express when Holmes first used the phrase in Schenck.  

a. The two justices frequently dissented together in 1st amendment cases during the 1920s, but Brandeis wrote most of the opinions after Abrams.  

(1) Unlike Holmes, Brandeis cited Chafee directly while relying on him more heavily.  Building on Chafee and Holmes, Brandeis elaborated and extended the meaning of clear and present danger to provide increasing protection for speech.

3. Despite their joint dissents in many cases, Holmes and Brandeis developed substantially different justifications for protecting speech.

a. Holmes invoked the economic metaphor of the free market as his model to defend the free competition of ideas unrestrained by the state.  

b. Brandeis emphasized the role of free speech in developing the individual character traits essential to the proper evaluation of a democratic society.  His focus was on free speech as part of the mutual and potentially reinforcing relationship between the individual and society closely resembled Dewey’s postwar analysis of free speech.

4. The SC majority eventually accepted and extended many of the protections for unpopular speech they initiated in dissenting and concurring opinions in the 1920s.

a. Many current commentators view the Warren Court’s decision in Brandenburg v. Ohio, in 1969, as the culmination of the “worthy tradition” begun by postwar civil libertarians.  Yet the restrictive context in which the phrase “clear and present danger” first appeared in Schenck proved to be a continuing constraint on emerging 1st amendment theory.

5. Civil libertarians after WWI, beginning with Chafee, may have made an understandable strategic error in promoting clear and present danger as the verbal device with which to incorporate their recently discovered free speech values into the 1st amendment.  

a. It might have been wiser for them to have followed their best instincts and, like Hand in Masses, to have attempted a clean break with a hostile judicial tradition, even if that risked challenging the country’s leading juries and entailed passing up an opportunity to reform the existing tradition from within.

B. Supreme Court Majority Decisions in the 1920s:
1. Throughout the 1920s, the majority of the SC remained true to the restrictive judicial tradition of free speech analysis that extended through the initial Espionage Act opinions written by Holmes.  

2. Although they cited prewar cases with some frequency, the majority opinions relied particularly on Schenck, Frohwerk, and Debs.  The majority opinion in Abrams was entirely consistent with these earlier decisions.  

3. Abrams v. United States:  

a. The defendants were Russian immigrants who had published and distributed pamphlets in English and Yiddish castigating the president for sending American troops to Russia and urged a general strike in protest.  The defendants were charged and convicted under the Espionage Act for attempting to harm the prosecution of war.

b. Justice Clark conceded that the primary purpose and intent of the defendant anarchists might have been to aid the cause of the Russian Revolution, an activity not prescribed by any law.  


(1) Yet, like Holmes held in Debs that a “general program” could not protect his speech if even an “incidental” and “indirect” part tended to encourage the obstruction of recruitment, Clarke determined that Abrams could be punished for the “obvious effect” of his language–defeat of the war program of the US.  

(2) Holmes had said that the use of “words tending to obstruct the recruiting service” was evidence that Debs “meant that they should have that effect.”  

(3) According to Clarke, men must be held to have intended, and to be accountable for, the effects which their acts were likely to produce.”

4. The other majority opinions in the 1920s reiterated these familiar themes.  Interlacing legal analysis with emotional outbursts, the opinions used the bad tendency doctrine as the means to punish radicals who had made a travesty of the 1st amendment by invoking its provisions to justify the activities of anarchy or of the enemies of the US.

C. Holmes’s Transformation in Abrams:
1. Holmes’s dissent in Abrams broke from this continuing restrictive tradition, yet he stressed that he had not changed his views.

2. Holmes’s actual language in Abrams belies these claims.  In addition to rejecting as “absurd” the doctrine of indirect intent on which he had relied in Schenck, Frohwerk, and Debs, Holmes used his dissent in Abrams to restate the clear and present danger standard in language that conformed to Chafee’s misconstruction of its original meaning in Schenck.
a. “The US constitutionally may punish speech that produces or is intended to produce a clear and imminent danger that it will bring about forthwith (soon) certain substantive evils that the US constitutionally may seek to prevent.”  

b. “It is only the present danger of immediate evil or an intent to bring it about that warrants Congress in setting a limit to the expression of opinion where private rights are not concerned.”

3. In Abrams, as in Schenck, Holmes still viewed speech as a category of attempt and continued to rely on his thinking about the general law of criminal attempts.  

a. The circumstances in which speech is uttered, including the proximity and seriousness of the threatened danger as well as the intent of the speaker, remained important.

b. In Abrams, however, Holmes infused new elements into his restatement of clear and present danger that emphasized the importance of a very close relationship between speech and crime.  

(1) He used variations of “immediate” and “imminent” with remarkable frequency throughout the dissent and used “forthwith” and “pressing” for additional emphasis.

4. Holmes also appeared to identify in Abrams the distinction between “public” and “private” speech stressed by prewar scholarly commentary on the 1st amendment.  

a. In restating the clear and present danger test, Holmes implied that “where private rights are not concerned, congress has less power to punish speech, a point he did not make in Schenck, Frohwerk, and Debs.  

b. Holmes seems to have accepted, as he had not in the past, that speech on matters of public affairs deserves added protection and cannot be viewed in the same manner as a simple solicitation to do a private wrong.  

c. He now rejected as historically inaccurate the government’s claim that the 1st amendment did not abolish the common-law crime of seditious libel, a claim he had ignored in March.

5. He recognized the vast change in his views on free speech during the 8 months between decisions.  He wrote that the “best test of truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out.”

6. Despite these important protective innovations, however, Holmes retained in Abrams significant vestiges of his lifelong beliefs.  He reapplied rather than abandoned his Social Darwinism.

a. He tested truth by the “power” of thought to prevail in the “competition of the market” of ideas, and did not specify the value of free speech to the individual or to society.

b. He also did not conceive of the 1st amendment as the legal expression of democratic political theory.  He still believed in survival of the fittest, but he was now willing to let ideas battle each other rather than brute force.  

c. Holmes’s dissent did not constitute a complete transformation of his prior thought.  But in contrast to his summary treatment of the 1st amendment in the initial Espionage Act cases, Holmes strove in Abrams to develop meaningful protection for free speech.

7. Why did Holmes change his views on free speech just 8 months later?

a. Certain factual differences between Abrams and the first Espionage Act cases might have prompted Holmes to write his dissent.

(1) The opposition to the war expressed by the defendants in Schenck, Frohwerk, and Debs might have seemed much more threatening to Holmes than did the objections by the defendants in Abrams to American interference in the Russian Revolution.

(2) Holmes characterized the facts of Abrams as involving “the publishing of a silly leaflet by an unknown man,” and described the various pamphlets as “poor and puny anonymities.”  

(a) In such circumstances, Holmes maintained, no reasonable person could detect “any immediate danger” or “appreciable tendency” to hinder the war effort.  By contrast, Schenck was an important official of the Socialist Party and Debs was the most famous socialist in the US.

(3) Holmes might have felt more able to express himself in dissent when writing on his personal opinions on freedom of expression than when writing on behalf of all of the justices, many of whom had more restrictive views on the subject.

b. Current events during those 8 months might have alerted Holmes, as they alerted many others, to the importance of freedom of expression.  

(1) Contemporary developments, many of which collectively formed par of the Red Scare of 1919-1920, might have also made Holmes more sensitive to the value of free speech by November than he had been the previous March.

(2) The national debate over the Versailles Peace Treaty, which reached its peak in the summer and early fall of 1919, convinced many, perhaps including Holmes, that their enthusiasm for the war had been misplaced.  

(3) Retrospective doubts about the wisdom of the war might have made the opposition voiced earlier by defendants in Espionage Act cases seem less threatening to the national interest.

c. Psychological needs for approval from the postwar civil libertarians as well as his reading of books that condemned the repression of speech could have influenced Holmes.

d. The criticisms of his earlier Espionage Act decisions, particularly from men as prominent and respected as Chafee, Freund, and Hand, could have affected his thinking in Abrams, even in ways which Holmes himself might not have recognized.

(1) Holmes, although apparently not converted by his initial reading of Chafee’s book or by his summer meeting with Chafee, soon began to agree with him.  

(a) Holmes’s dissent in Abrams, written less than 4 months after this talk, provides the best evidence of Chafee’s influence.  It is most striking that after omitting any reference to clear and present danger in Frohwerk and Debs, Holmes reformulated this phrase in Abrams in ways indicating that he now interpreted these words more as Chafee had misconstrued and glorified them than as he himself had originally used them in Schenck.  

(2) The Abrams dissent incorporated other views of the 1st amendment advocated by Chafee, Hand, and Freund, but missing from Holmes’s own prior decisions.

(a) Holmes emphasized in Abrams the relationship between free speech and the search for truth, recognized its importance even during a war, and conceded that the 1st amendment is inconsistent with the common law of seditious libel.

(b) Although Holmes required “specific intent” in Debs as well as in Abrams, his stress in Abrams on a “strict” construction of intent responded to the concerns of Chafee, Hand, and Freund about employing vague standards to evaluate the legality of speech.

8. Holmes never directly acknowledged that he had altered his interpretation of the 1st amendment between his initial Espionage Act decisions and Abrams.  

a. In fact, many of his statements indicate that he considered his dissent in Abrams to be a logical extension of Schenck, Frohwerk, and Debs.  The language of the dissent, however, contradicts Holmes’s claims to consistency.

D. The Contribution of Brandeis:
1. Written against an unacknowledged tradition of judicial hostility to the value of free speech, Holmes’s dissent in Abrams constituted the most protective construction of the 1st amendment in the history of the US Supreme Court.  

2. For the next decade, Holmes and Brandeis dissented in almost every 1st amendment case.  

3. After Abrams, the leadership passed to Brandeis, who wrote most of the dissenting opinions and made the major doctrinal and conceptual advances.

4. Holmes’s approach to the 1st amendment in the 1920s is best revealed in his dissent in Gitlow v. New York, decided in 1925.  

a. Holmes repeated the immediacy requirement he imported into the clear and present danger test in Abrams.  

b. Holmes warned against punishing speech at a point “too remote from possible consequences,” and he concluded that “no present danger” existed.

c. Holmes also revealed the extent to which Social Darwinism dominated his view.

5. Justice Brandeis, much more than Holmes, developed a judicial construction of the 1st amendment that emphasized the crucial function of free speech in democratic governance.  

a. In a remarkable series of opinions from 1920 to 1927, Brandeis, relying extensively on Chafee’s scholarship, elaborated and expanded the protective innovations of Holmes’s dissent in Abrams without adopted Holmes’s lingering Social Darwinism.

b. Unlike the aloof Holmes, detached from and often contemptuous of human efforts to change society, Brandeis was an activist who combined genuine humanitarianism with a firm belief in individual dignity.

6. Brandeis, like most postwar civil libertarians, was essentially uninvolved with free speech issues during the prewar period.

7. The same values that generated his commitment to economic reform account for his later contributions to the 1st amendment doctrine.

a. In contrast to many progressive intellectuals, Brandeis had a fundamental belief in capitalism that transcended purely economic considerations.  

b. He believed that the free enterprise system has moral worth, that the struggle to make a living develops character by fostering individuality, self-reliance, personal responsibility, and an appreciation of freedom essential to a democracy.  

c. According to Brandeis, economic and political liberty are inextricably connected; jeopardizing one threatens the other.

d. Brandeis did not attack capitalism itself, only the centralization that, in the name of capitalism, endangered its soul and the democratic virtues it produced.

e. Brandies believed strongly that free enterprise had made the US a great nation, but he was deeply disturbed that corporate power threatened the traditional liberties and virtues produced by free enterprise and essential to a healthy democracy.

8. Brandeis was concerned about the repression of civil liberties, including free speech, in the industrial world. 

a. He protested the treatment of IWW members during a strike in Lawrence, Mass.  

b. Even though he was concerned about these abuses, Brandeis explicitly rejected the goals of the IWW and other radical groups.

(1) He used the IWW strikes as an argument in favor of establishing the US Commission on Industrial Relations.

9. Despite his general concern for individual rights and the evidence he received that prosecutions under the Espionage Act, among other examples of widespread intolerance, threatened freedom of expression throughout the country, Brandeis joined the unanimous SC opinion in the Selective Draft Law decisions and in the initial Espionage Act cases.  

a. Brandeis even wrote the opinion in Sugarman, the case which, together with Schenck, Debs, and Frohwerk, made-up the first group of Sedition Act opinions.

10. Why did Brandeis later change his mind in Abrams?
a. The most probable explanation lies in his support of the war.  

(1) Brandeis was an active proponent of Woodrow Wilson’s war policies.  Even while sitting on the SC, he advised senior government officials, including Wilson, on the conduct of the war.

(2) Thus the hostility to the war expressed by the defendants in the SC cases may have struck him as qualitatively more threatening than the examples provided by his friends and correspondents.

b. Brandeis probably never “thought through” the earlier cases when he wrote his initial dissents.  

(1) His continued acceptance of the results of the first Espionage Act cases, even after his dissents in analogous cases during the 1920s, points to his pro-war views as the determining influence when the Selective Draft Law and the initial Espionage Act cases were before the Court in 1918 and 1919.  

(2) Brandeis’s subsequent suggestion of the war power as the doctrinal basis for affirming the convictions in Schenck and Debs underlines the importance of the war in his thinking about these cases.

c. By the date of Abrams in the fall of 1919, many of the factors that led Holmes to dissent could have had a similar impact on Brandeis, who always had been more sympathetic to the value of free speech. 

(1) When Brandeis first wrote his own dissents in 1920, he began to “think through” his own views about freedom of speech, with substantial assistance from Chafee’s scholarly writings.

d. In marked contrast to Holmes, Brandeis based his legal conclusions on meticulous attention to factual detail.

(1) He strengthened the transformation of the clear and present danger test begun by Holmes in Abrams and combined it with Hand’s incitement test in a more convincing way than Chafee’s conflation of the two approaches.

(2) Brandeis also supported expanded judicial review of legislation that implicated free speech.  By developing the theoretical foundations of the legal standards he espoused, Brandeis made his most significant contribution.  

(a) Instead of adopting Holmes’s focus in Abrams on the “free trade of ideas” and the “competition of the market,” in the search for truth, Brandeis, like Dewey, emphasized free speech as an essential prerequisite to democratic citizenship. 

11. Throughout his 1st amendment opinions in the 1920s, Brandeis extended the clear and present danger test.

a. Brandeis in Schaefer, like Holmes in Abrams, included the requirement of immediacy in his definition of clear and present danger, a requirement that was missing from Holmes’s opinion for a unanimous court in Schenck.  

b. Brandeis stressed that the clear and present danger test precluded judging speech by its “remote or possible effect.”  

c. Reflecting the actual origins of this approach, Brandeis cited Chafee’s “Freedom of Speech in War Time” rather than any of Holmes’s prior opinions.

d. In Whitney, Brandeis observed that the SC “has not yet fixed the standard by which to determine the meaning of clear and present danger.”

(1) He developed the immediacy criterion, declaring that there could be no clear and present danger “unless the incidence of the evil apprehended is so imminent that it may befall before there is opportunity for full discussion.”  

(2) For Brandeis, the likelihood that speech will cause some violence or destruction of property does not make it unlawful unless there is a “probability of serious injury to the state.”  In effect, Brandeis transformed clear and present danger into an exception to a general rule that forbade restrictions on free speech.

(3) While strengthening the clear and present danger test, Brandeis combined it with Hand’s direct incitement standard. 

(a) Avoiding the doctrinal confusion of Chafee’s forced assimilation of Schenck and Masses, Brandeis joined Hand’s analysis of the content of language and a protective version of Holmes’s focus on possible consequences as alternative tests.

(b) In Whitney, Brandeis cemented the combination of these two standards.

i) Citing Hand’s decision in Masses, Chafee’s book, and a decision by Amidon, Brandeis conceded that “every denunciation of existing law tends in some measure to increase the probability that there will be some violation of it.”

ii) To prove the existence of a clear and present danger, he required a showing “either that immediate serious violence was to be expected or was advocated, or that the past conduct furnished reason to believe that such advocacy was then contemplated.

a) Brandeis admitted that a legislature may directly prohibit speech it deems dangerous, but he insisted that “the enactment of the statute cannot alone establish the facts which are essential to its validity.”

12. Brandeis rejected the view that the 1st amendment applies only to federal action.

a. He said, “the state law affects directly the functions of the federal government.”

b. He maintained that the freedom of speech about these functions is a “privilege and immunity” of national citizenship, which states could not curtail even before the 14th  amendment became law.  B/c the federal government has the “superior responsibility” for preserving government, it also has the “superior right” to determine whether the national interest requires the suppression of free speech about governmental affairs.

c. Brandeis also maintained that substantive due process, if used at all, should apply to “fundamental rights,” including speech, as well as to property.  

(1) In the 1925 Gitlow case, the full Court agreed that free speech is one of the fundamental liberties protected by the due process clause, and Brandeis later reinforced this holding in Whitney.  

13. Throughout his 1st amendment opinions in the 1920s, Brandeis harnessed his technical discussion of legal doctrine to his fundamental belief in the power of rational thought in democratic decision making.

a. In the last of these opinions, his stirring 1927 concurrence in Whitney v. California, he combined analytic brilliance with emotional power to create what is probably the most effective judicial interpretation of the 1st amendment.  

(1) Brandeis recognized individual as well as social interests in free speech and viewed them as largely reciprocal.  

(2) Brandeis stressed his belief that “freedom to think as you will and to speak as you think are means indispensable to the discovery and spread of political truth.”  

(3) He asserted “that it is hazardous to discourage thought, hope, and imagination; that fear breeds repression; that repression breeds hate; that hate menaces stable government; that the path of safety lies in the opportunity to discuss the freely supposed grievances and proposed remedies’ and that the fitting remedy for evil counsels is good ones.

b. For all of his emphasis on the contributions individual free speech makes to democratic governance, Brandeis also believed that a democratic state has obligations to promote individuality, including its expression through free speech, as an end in itself.

14. Dewey associated his own post-war views with the 1st amendment opinions of Holmes and Brandeis from Abrams through Whitney. 

a. He admired both justices for their defense of civil liberties but even more for the fact that they based their defense on the indispensable value of free inquiry and free discussion to the normal development of public welfare, not upon anything inherent in the individual as such.

b. Yet Dewey seemed to recognize the differences between the two justices.

(1) He commended Holmes’s dissent in Abrams for appreciating the “experimental character of life and thought” and for its “impatience with the attempt to settle matters of social policy by dialectic reasoning from fixed concepts.”

(a) Dewey also expressed concern that at times Holmes’s “realism seems almost to amount to a belief that whatever wins out in fair combat, in the struggle for existence, is therefore the fit, the good, and the true.”

(2) Dewey wrote more approvingly of Brandeis, praising him for themes that Dewey proclaimed throughout his own works.

(a) Brandeis’s “ideal of free individuals in a democracy has to do with the development, the making of individuals’ it does not assume their ready-made existence.”  

(b) Brandeis also recognized that “many things which have been justified on the basis of rugged individualism are to be condemned as hostile to the development of free individuals.”

(c) In discussing Brandeis, Dewey captured their continuing shared commitment to core themes of progressive social thought.

E. The Judicial Transformation of the 1st Amendment:
1. The SC majority, after a long and uneven history, has now accepted, and has in some ways moved beyond, the protective interpretations of the 1st amendment advanced by scholars before WWI and by Hand, Chafee, Holmes, and Brandeis in the decade following the Espionage Act of 1917.

2. In the process, the SC has reversed or implicitly overruled many of the restrictive prewar decisions.

a. For example, in Brandenburg v. Ohio, the 1969 case considered by many current commentators to be the culmination of the “worthy tradition” begun by Holmes and Brandeis, the SC’s unanimous opinion simply observed without explanation that Whitney has been thoroughly discredited by later decisions.  

b. In a landmark 1964 decision, which dramatically transformed the constitutional interpretation of free speech by subjecting the law of libel to 1st amendment constraints, Justice Brennan acknowledged that the Court’s new standard would have required different results in many libel cases before WWI.

(1) But Brennan cited approvingly and at length the atypical 1908 decision by the SC of Kansas in Coleman v. MacLennan to support his view that the 1st amendment “prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made with ‘actual malice’ – with knowledge that it was false or with reckless disregard of whether it was false or not.  

3. In other cases, the SC was less explicit about its deviations from prewar decisions.  

a.  In Hague v. C.I.O., the Court asserted that the streets and parks “have immemorially been held in trust for the use of the public and, time out of mind, have been used for purposes of assembly, communicating thoughts between citizens, and discussing public questions.”  

(1) The SC maintained that the use of these public places for speech and assembly has from ancient times, been a part of the privileges, immunities, rights, and liberties of citizens.

4. The relatively few occasions when the SC continues to rely on prewar cases provide a useful index of the extent to which it had decided not to adopt a more protective interpretation of the 1st amendment.

a. In twice upholding the federal Hatch Act, which bars civil servants from participating in political campaigns, the SC cited comparable restrictions upheld by Ex Parte Curtis in 1882.  U.S. Civil Service Comm. v. Natl. Assoc. of Letter Carriers.
b. In Miller v. California in 1973, the SC denied that “contemporary community standards” was too vague as the test of obscenity, and the SC cited the 1912 case, Fox v. Washington.
5. From the late 1930s through the early 1950s, many SC opinions revived and expanded the scope of the clear and present danger test.  

a. Herndon v. Lowry, a 1937 decision reversing the conviction of a communist party organizer who had been attempting to recruit southern blacks, marked the reappearance of clear and present danger.  

(1) Justice Roberts’s opinion for a bare majority, after unconvincingly attempting to distinguish Gitlow, applied a rigorous definition of the clear and present danger test to reject, for the first time in the history of SC adjudication, the bad tendency test that had frequently provided the rationale for restrictive free speech decisions both before and after WWI.  

b. In the 15 years following Herndon, the SC majority frequently invoked the phrase “clear and present danger” to sustain free speech claims, often in very different contexts from its original use in cases involving subversive advocacy.  

(1) The SC used this phrase to protect speakers punished for breaching the peace, contempt of court, peaceful picketing, solicitation of union members, and failure to salute the American flag.

c. Although SC opinions after Herndon frequently relied on the clear and present danger test to protect speech, the test was never consistently endorsed by a clear majority of the SC. 

(1) Many majority decisions throughout this period upheld free speech claims without even mentioning clear and present danger.

(2) On the other hand, through the 1940s, none of the SC cases that rejected free speech claims referred to clear and present danger, except in an occasional dissent.  The phrase had become a useful, but never a necessary, route to a protective result.  Restrictive decisions used other language.

6. At the height of the Cold War, the SC reverted to the restrictive interpretation of clear and present danger that marked its original formulation by Holmes in Schenck.  

a. In its 1951 decision, Feiner v. New York, the SC employed clear and present danger to deny a free speech claim.  

b. Dennis v. United States, decided later that same year, dramatically highlighted this reversion.

(1) Hand upheld the conviction of 11 communist party leaders and rephrased the clear and present danger test.  

(2) According to Hand, judges must “ask whether the gravity of the evil, discounted by its probability, justifies such invasion of free speech as is necessary to avoid the danger.”

(3) Unlike Brandeis in Whitney, who maintained that gravity of the evil should be considered only after its imminence had been demonstrated, Hand purposely substituted improbability for remoteness, and used gravity as a mutually interdependent factor to be balanced against improbability, not as an independent test.

(4) The Dennis case marked both the apex and the turning point of the SC’s reliance on clear and present danger as the test.
(a) The phrase could not longer bear the pressure of the inconsistent interpretations place don it by different justices.  

(b) The opinion by Hand made it painfully clear to civil libertarians that clear and present danger was no longer a guarantee route to a protective decision.

(c) Although subsequent SC opinions occasionally cited this test, it never again recaptured the prominence it had achieved in the 15 years between Herndon and Dennis.  

(d) The Warren Court often upheld free speech claims through doctrines that did not focus directly on the dividing line between protected and unprotected speech.

(5) At the very least, Dennis and its aftermath signaled the failure of the attempt by Chafee, Holmes, and Brandeis to make clear and present danger the constitutional standard for a protective interpretation of the 1st amendment.

c. Prosecutions after Dennis brought a renewed focus on the content of speech, the factor stressed by Hand in Masses, but largely submerged in SC analysis since the 1930s. 

(1) In its 1969 decision, Brandenburg v. Ohio, the Warren Court seemed to join the most protective elements of the incitement and the clear and present danger standards as independent tests that must both be met before speech can be punished.

(a) The incitement standard, while protecting advocacy short of incitement, did not preclude punishing incitements to future actions.  

(b) The clear and present danger standard, as long as it retained its immediacy requirement, protected remote incitements but allowed the punishment of even abstract advocacy if it produced a sufficient probability of harm.

(c) In Whitney, Brandeis combined these two standards to require either the advocacy or the likelihood of “immediate serious violence.”  

(d) Brandenburg went further by requiring both the advocacy and the likelihood of “imminent lawless action.”  According to the SC in Brandenburg, “the constitutional guarantees of free speech and free press do not permit a state to forbid or proscribe advocacy or the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”

(2) In many respects, the meaning of Brandenburg remains uncertain.

(a) No language in the per curiam opinion elaborated the single sentence in which the Court announced its striking new standard.  And while the court relies on Brandenburg, it has never clarified its meaning.

Contemporary Criticism of 1st Amendment Doctrine:
I. EPILOGUE: CURRENT PARALLELS TO PRE-WAR PROGRESSIVE THOUGHT (Rabban’s Book):
A. Increasing skepticism about the value of broad free speech rights constitutes the most striking development in 1st amendment analysis in the generation since Brandenburg.
1. Some of this skepticism has come from conservative scholars, but the primary attack on recent SC decisions recognizing 1st amendment claims has come from the political left.

2. Much of this attack bears strong parallels to arguments made by progressive intellectuals in the decade immediately preceding WWI.

B. It is ironic that most criticism comes from the left wing.

1. Throughout American history, the political left typically advocated greater protection for speech.

2. Supporters of free speech have been advocates of social and political change seeking protected communication of their views.

3. In the period between the Civil War and WWI, sex radicals, anarchists, socialists, and labor unions provoked a high proportion of the free speech controversies.  

a. From the opponents of WWI, whose convictions produced the famous dissents by Holmes and Brandeis, through the union organizers of the 1930s, the people accused of disloyalty and subversion during the McCarthy period of the late 1940s and 1950s, and the activists for civil rights and against American involvement in Vietnam in the 1960s, many free speech claimants were liberals or radicals who were prosecuted for unpopular speech.

b. Most people on the left, however, recognized that the legitimacy of their own theoretical and practical positions depended on their support of free speech for all viewpoints.  

(1) In an attempt to demonstrate the political neutrality of its free speech principles, the liberal SC might have deliberately chosen Brandenburg, a case that overturned the conviction of a KKK leader, as the vehicle for its most protective interpretation of the 1st amendment.

C. Since Brandenburg, liberals have stressed that the issue of subversive advocacy, which was at the center of 1st amendment analysis from the Espionage Act decisions through Brandenburg, no longer dominates litigation over free speech.  

1. While appreciating the “worthy tradition” that culminated in Brandenburg as historically valuable, they have emphasized that the typical free speech claimant has changed dramatically in the past two decades.  

a. They worry that the 1st amendment, rather than protecting unpopular dissenters from a repressive state, is now being invoked by rich individuals and corporations seeking to reverse laws that limit financial support of political candidates, by owners of the mass media resisting public rights of access, but racist speakers attacking the weakest members of society, and by pornographers degrading and exploiting women and children.

2. In response to these developments, scholars of the 1st amendment have joined a boarder challenge to contemporary liberal theory and to its manifestations in constitutional law.

a. These critics object to the liberal claim that autonomous individuals have antecedent rights against the state.  They emphasize instead that individuals are interdependent and that social interests should define and limit individual rights.

b. The scholars observe that the SC’s current recognition of the 1st amendment as a right of individuals to speak without interference from the state resembles its discredited reliance before the New Deal on individual economic rights under the 14th amendment as a barrier to progressive social legislation.

c. But these scholars seem unaware that progressive intellectuals before WWI had already expressed many similar criticisms of liberal thought.  These scholars are reinventing earlier arguments in formulations that often lack the intellectual depth of their predecessors.

D. The book published by Sandel in 1928, Liberalism and the Limits of Justice is the most important recent philosophical attack on contemporary liberalism.  

1. Sandel believes that individuals “conceive their own identity as defined to some extent by the community of which they are a part.” 

E. A book written by Mary Ann Glendon raises similar concerns about liberal individualism while focusing on how “rights talk” has led to the “impoverishment of political discourse” in the US.  

1. She objects that American constitutional law, reflecting liberal theory pas “extraordinary homage to independence and self-sufficiency, based on an image of the rights-bearer as a self-determining, unencumbered individual, a being connected to others only by choice.”

F. Current scholars on the left assert that the change in the paradigmatic free speech claimant since 1970 indicates parallels between free speech under the 1st amendment today and property and liberty rights under the 14th amendment during the Progressive Era.

1. Just as business interests then attempted to stretch as far as possible the definition of property and liberty entitled to substantive due process under the 14th amendment, their successors are not trying to bring more and more of their activities under the rubric of the 1st amendment.

2. Scholars assert that liberty of contract and free speech, which both began as liberating doctrines, became coopted by conservatives and enforced by the SC to support equality.

G. Critics of current 1st amendment law more specifically highlight its parallels to the SC’s 1905 landmark decision in Lochner v. New York.
1. Lochner relied on liberty of K to invalidate a law that limited working hours.

2. Sustein views the SC’s 1976 decision in Buckley v. Valeo, which relied on the 1st amendment to invalidate a law restricting campaign contributions, as the “modern-day analogue of the infamous and discredited” Lochner case.  

a. He observes that both cases accepted existing distributions of resources as pre-political and just, and both cases invalidated democratic efforts at reform.  

(1) He said, “the equal right of rich and poor o express themselves by spending money on political campaigns has as little meaning as the equal liberty of employers and employees to contract over working conditions.”

3. The parallels between the “discredited judicial analysis” of the 14th amendment during the Lochner Era and current judicial analysis of the 1st amendment have prompted pleas for what Sustein calls “a New Deal for speech.”  

a. He emphasizes that the New Deal self-consciously rejected the laissez-faire ideology that stood as a barrier to government regulation of the economy.  SC decisions upholding New Deal legislation produced a dramatic transformation of constitutional law.

b. As Fiss observes, the SC legitimated the New Deal largely by overruling Lochner.  

(1) Fiss, unlike Sustein and other critics of the 1st amendment from the left, assumes the benefits of state regulation of the economy and argues as well for similar state regulation of speech, including government regulation of public broadcasting, campaign finance, hate speech, and pornography.

4. Fiss and Sustein, exhibiting the hostility of claims of personal autonomy and individual rights previously expressed by progressive intellectuals, reject arguments for free speech based on these justifications and maintain that expression must be regulated in the democratic social interest.

H. The frequent argument that changing social conditions require the revision of free speech doctrine parallels Dewey’s position that “ideas once true may become unfit, and therefore wrong.”

1. Just as Dewey bemoaned the anachronistic survival of the individualistic spirit from the pioneer society in the distant past, Fiss objects that current judicial interpretation of the 1st amendment, which is based upon potential threats to individual autonomy, “presupposes a world that no longer exists and that is beyond our capacity to recall.”

2. Graber similarly protests that 1st amendment theorists continue to focus on the issue of subversive advocacy “in a world where the major threat to meaningful debate on matters of public importance in not that many are prevented from speaking but that many do not have the resources necessary to be heard.

I. Leftist critics of current 1st amendment law, despite their many affinities with the progressives before WWI, differ from their predecessors in two important respects.  

1. They challenge the individual right of free speech more directly, and they are more explicit about the dangers posed by the activist state they desire.  

2. Both of these differences are easily explicable.

a. During the Progressive Era, liberal individualism expressed itself primarily through economic rights, such as property ad contract.  These were the individual constitutional rights that the SC protected through the 14th amendment and that stood as a barrier to progressive social legislation.  

b. Progressive opposition to individual rights extended to free speech.  Progressive thinkers, however, understandably focused their attacks on the economic rights they properly viewed as primarily responsible for the actual inequalities produced by liberal individualism.

3. In subsequent decades, the SC has elevated free speech to a “preferred position” among constitutional rights while extending 1st amendment protection to the interests of the rich and powerful.  

a. It is not surprising that critics of liberal individualism in the 20th century have shifted their attention to the 1st amendment in attacking the perversion of individual constitutional rights to support inequality.  

4. Current critics of the 1st amendment are also more self-conscious than the progressives were about the potential abuses of state power, even though they share the progressive belief that government can act benevolently by regulating individual rights in the social interest.

a. The progressives opposed socialism and other forms of collectivism as threats to individuality, but they were extraordinarily optimistic that dramatically increased government regulation of individual rights would produce greater actual freedom and equality in a more harmonious society.  

b. They were largely oblivious to government repression of the speech of anarchists, workers, and sex radicals in the early years of the 20th century.

5. Current scholars are well aware of government threats to free speech during the McCarthy era, the civil rights movement, and the Vietnam War.

a. They recognize that the 1st amendment they now criticize provided political dissenters, mostly on the left, with meaningful protection against the state.  As a result, they acknowledge the severe and even alarming risks in government regulation of speech, concessions that the progressives did not make before WWI about government regulation of individual rights.  

(1) Fiss admits that “the state does have some unique resources at its disposal, including a monopoly over the lawful means of violence.”  He realizes that under his proposals for increased government regulation of speech the judiciary is likely to have an excruciating burden in protecting legitimate 1st amendment values against wrongful action by the state.  

b. The greater sensitivity of current scholars to the dangers of an activist state, however, has not prevented them from using progressive argument to advocate increased government regulation of speech in the public interest.

(1) According to Fiss, state restrictions on autonomy through regulations on the content of speech “however elemental and repressive they might at first seem,” can actually enrich public debate when the speaker is a tv network or a wealthy political activist.

c. Current critics of 1st amendment law further minimize the dangers of an activist state by emphasizing that the paradigmatic 1st amendment claimant is now more likely to be a rich corporation or a powerful individual than a political dissenter.

(1) They often seem to suggest that state repression of speech was a legitimate historical concern, but is now an anachronistic diversion from the contemporary abuse of free speech rights to sustain inequality and subvert the public welfare.

J. Rabban’s Thoughts:
1. He agrees that the formal protection of abstract individual rights, when wrenched from social context, frequently yields results that reinforce inequality while preventing desirable social change.

a. Just as the “liberty of contract” between an employer and an employee is significantly different from the “liberty of contract” of two farmers negotiating about the price of a horse, the “freedom of speech” of a wealthy contributor to a political candidate is significantly different from the “freedom of speech” of an unpopular speaker criticizing government policy.

2. As the progressives learned so painfully during and after WWI, however, even a democratic state may not act in the public interest, and individual rights, especially the right to free speech, may provide necessary safeguards against government power.

3. Just as the pre-war progressives seemed to assume that dissent would not be a problem in the harmonious participatory democracy they were confidently creating, many current critics of 1st amendment law seem to assume that the protection of political dissenters is not a problem today.

a. Yet even if the unpopular dissenter is no longer the paradigmatic free speech claimant, a proposition that many advocates would challenge, the explanation might be found in the protection afforded by some of the 1st amendment theories and doctrines critics now attack. 

4. We should be open to doctrinal innovation in the areas of concern to current critics of 1st amendment law.  But it is useful to remember that Dewey, chastened by the repression of speech during and after WWI, worried that political as well as economic power threatened people who criticized the status quo and advocated social change.

a. Dewey and Brandeis were able to retain their critique of individualism and their insights into the social construction of individual rights even as they realized the importance of protecting free speech from an activist state.

b. A commitment to an interdependent society devoted to equality–as the progressives who became postwar libertarians learned through bitter experience–can include an appreciation for the insights of Holmes in Abrams and especially Brandeis in Whitney.  

c. The experience of progressives should at least make us wary of disparaging “rights talk” about freedom of speech and abandoning the “worthy” yet fragile 1st amendment tradition that may be able to protect dissent in a democracy.

