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I.  Profess def of AF.

1.  1915 AAUP 

A.  Practical effects = peer review + tenure after 10 yrs.

B. 3 elements of legal freed:

i.  Freed of inquiry

ii.  Freed of teaching w/i univ.

iii.  Freed of extra-univ. utt = freed on sp beyond prof's specialties.

a.  Signif diff from German AF

b.  R = prof's job encompasses more than his subj--profs have a respons to the public to produce 



future leaders and to foster democratic growth.

- DR = isn't convinced that extra-univ utt should be prot b/c AF is to prot profess expertise.

* R = to cover extra-univ utt blends poli and AF and it raises the std of 1A to a prof std.

* DR sees 2 views on issues of pers-friction expression and political expression:

(1) 1915 AAUP should prot extra-univ expression.

(2) 1915 AAUP should prot profs special expertise--1A prots political expressions. 

-- 1A might prot priv univ whereas 1915 AAUP prots public.

c.  AAUP maintains that univ should be neutral and isn't respons for extra-univ sp of profs--Harvard 



pres agrees = if univ censors what profs say, it must take respons for what they say. 

- DR: we can be neutral w/o protect extra-univ sp outside of expertise.

C.  Germans develop concept of acad freed = lehrfreiheit + lernfreiheit.

i.  AAUP rejects lernfreiheit.

a.  R = AAUP concerned w/ fac. + structure of Am univs already est.

D.  Disting betw prop instit and a univ:

i.  prop instit = est to teach a specif philos/doct.

E.  Rejects "at will" empee/empr model of labor law betw profs and trustees.

i.  R = profs mut be free to search for knowledge and to express views w/o fear.

a.  Air traffic controllers aren't protected in this way = prof's social value depends on right to speak.

b.  Univ must allow ideas to propagate even if they are unpop.

F.  1915 limitations = sp must be scholarly, obj, temperate.

i.  Prof shouldn't indoctrinate w/ ideas but teach [Meiklejohn, Hook].

ii.  There are limits and oblig to AF and certain actions are inconsist w/ it = discrim, ideological assertions.

iii.  1915 approach to abuses = peer review.

a.  R = other academs are better able to judge whether behavior deviates from profess respons.

b.  May create a conflict of int but also creates a std by which to judge.

- DR: there are probs w/ peer review but the alt is worse--perhaps a combo of studs and profs.

2.  1940 AAUP = codification of principles expressed in 1915 AAUP.

A.  Joint S of assoc of AM colleges + AAUP = many colleges explicitly adopt lang.

i.  Effect = K signif extends to priv as well as pub univ.

B.  AF on extra-univ utt = when prof speaks as cit, he should be free from restraint but must ack that not 

speaking as prof.




II.  AF at common law.

1.  Kay = Bertrand Russell advocates premarital, underage, homosexual sex.

A.  AF should be prot w/i limits--until it approaches the penal code.

i.  DR: gen lack of AF well into the 20th century.

III.  AF during McCarthy period.

1.  Hook = UW profs fired for joining commun party.  Hook believes profs (rather than univ) viol AF b/c commun 
doesn't allow for free thought--no free mind.

A.  Beware: marxism is diff b/c you can change your mind w/ marxism--there is a poss for free inquiry.

B.  Hook believes that membership in any group that hampers thought is problematic.

C.  Hook rejs arg that we should wait for prof to misuse AF.  Mere membership is enough b/c impract to have a 

spy in every classroom.

2.  Meiklejohn = counter to Hook = membership shouldn't disqualify b/c profs can always quit (destroys Hook's diff 
betw commun and marxism).

A.  MJ = commun profs should teach b/c democracy will prevail.

B.  MJ = firing commun profs will place entire fac on probat--b/c (1) no notion of peer review + (2) if this 

could happen to commun prof could happen to them!

i.  Even if fac had voted to dismiss commun profs, they shouldn't be dismissed--this abides by proced test 


but not substan test.

C.  MJ = "slaves cannot resign."

i.  Just b/c you're a member doesn't mean you accepted all of org's doctrine.

ii.  People join an org b/c of their beliefs not to have them forced upon them.

iii.  To be a commun is dangerous and TF they are thinking freely b/c they've assumed the risk.


D.  UW regents attrib commun profs w/ their own AF sins = they deny AF based on their assumps of the 

commun party.

i.  Hook would respond's to MJ's hint that he doesn't have faith in AF by stating that commun doesn't 


engage in free thought--it hopes to proselytize and overthrow.

IV. CON, AF, and FSP.

1.  Relationship betw CON, AF and FSP is unclear.

A.  In McCarthy era AF isn't the focus--freed of expression and assoc.

B.  S/C's holdings = incons--in Adler (1st ref to AF) the S/C allows commun state emees to be fired (public job 

conting on giving up certain CON rights); in Weiman it invalidates a disclaimer oath that teachers had been 

made to sign.

i.  Douglas's diss in Adler says the maj holding will reap havoc on AF--it calls for spying and ignores the 


belief that standized thought is not in the pursuit of truth

C.  By end of 1960s, decisions in favor of individ FSP rights rather than gov position.

2.  Sweezy = NH passes law allowing legisl to look into subvers activities.  Prof at UNH invites Sweezy to give a 
lecture.  Legisl later asks him to name names and to discuss the content of the lecture.  Sweezy refuses b/c he says 
there was no intent to overthrow the gov in his lectures.  TF, there was no need to answer Q's b/c legisl was 
attempting to do something unAmerican.

A.  Sweezy doesn't envoke 5A defense, but, rather, 1A = riskier b/c 1A isn't absolute and individ int must be 

2nd to state int.

B.  Harlan and Frankfurter's concurrence diffs betw AF and poli freed = AF doesn't need poli freed tosurvive, 

but the best democ demand AF--AF is special concern of 1A--b/c we need future leaders.

i.  DR decribes AF as a transcen value belong to all of us--the future of the country depends on leaders.

ii.  Harlan and FF discuss AF w/ democ to "sell" it to the gen pop.

iii.  We need to prot AF by excluding gov for its realms.

iv.  According to Harlan and FF the whole "univ" has AF (diff than 1915 AAUP).

a.  Beware: if individ is denied tenure and sues univ, univ might say cts shouldn't get involved b/c of 



univ's AF.  DR says no b/c Sweezy was brought by individ but also refers to the univ.

b.  4 essential freeds of AF:

- Who may teach.

- What shall be taught.

- How it shall be taught.

- Who may study.

C.  The AAUP docs stress the need for prot from an inside job (the adminis) whereas Sweezy stress the need 

for prot from the outside (the gov).

3.  Keyishian = uttering treas words or advocating mat calling for overthrow of gov = grounds for dismissal.  
Keyishian refuses to sign a doc that says he doesn't belong to a subvers org.  Maj finds for Keyishian.

A.  Maj diffs from Adler in 3 ways: 

i. No vagueness issue like the one here w/ "sedition."

a.  Uncertain whether pertains to "unlawful action" or "inciting to action."

- Vagueness inhibits teachers and would stir far wide of the prohibited zone.

* Min doesn't believe teachers will be inhibited.

- Perhaps prof shouldn't be allowed to promote unlawful views if beyond scope of expertise or if 




doesn't show both sides of arg, but if he does, then AF should control.

ii.  Recogs that you can't have on unCON condit on employment--"No right to be a prof.  If you belong to a 


list org, you can't have this job." 

iii.  Membership in org doesn't mean you share in its unlawfulness = MJ.

B.  Ct reinforces Sweezy = diff betw AF and 1A is that AF is special concern of 1A which does not tolerate 

laws which cast a pall of orthodoxy over the classrm.

C.  DR finds 4 ways to interp Keyishian:

(1) AF is a rare bird but that doesn't mean that it deserves more prot.

(2) AF is diff than the 1A.

(3) The classrm is an area where thoughts and words need to be allowed and we must preserve FSP.

(4) All we inow is that after Keyishian AF is guaranteed but to what extent is uncertain.

4.  Pickering = teacher at public sch publishes a letter criticizng sch bd's allocation of funds.  Teacher concerned 
that not enough $ is going to legit educ.  Parts of the letter are true; others false, but made in good faith.  IL Cts find 
that teacher should have refrained from making S he would've been able to make as an ord cit.  IL S/C refuses to 
quash 1A right to speak on a matter of public concern [Keyishian].

A.  Matters of public concern balancing test used to view state and individ 1A ints = efficiency of sch v. 

teacher's free sp rights.

i.  factor influencing balancing test: harmony, maintaining discipline, close working relationship, empee's 


greater access to info.

a.  H: prof reviews a candidate for tenure and is outraged that he didn't get it; writes a letter to 



newspaper disclosing confid info = sim to Pickering, but confid is so great that it might be wrong

- Even true S could be grounds for dismissal.

b.  H: prof calls pres a fool for not hiring a certain prof = no close working relationship.

c.  H: DR writes a letter saying that S/C hasn't considered AF; DR isn't protected b/c he knows info is 



wrong (has greater access to info) = grounds for dismissal b/c questions DR's ability to teach (no 



problem w/ English prof b/c more of an amateur).

ii.  Some cts recog an oblig to disagree in univ and not in HS or elementary sch.

5.  Givham = teacher dismissed when she voices complaints about civil rights viols privately to her principle in an 
"insulting, hostile, loud, arrogant" manner.  Ct finds that teacher shouldn't be less prot in priv than in public = 
concerned w/ place of sp--context.

A.  Beware: Pickering balance test should be applied when sp is in priv, but additional factors must be 

considered (manner, time, place): if sp is to immed supervisor, bus efficiency may be compromised.

B.  Prot 1A sp must be motivating factor behind firing.  D can defeat P if can show that absent the viol, P still 

would have been fired.

6.  Landrum = In Connick, asst DA asks for vote of confid in DA among her peers.  Fired for insubord.  Asst DA 
says viol of her 1A rights.  Ct disagrees b/c priv gripe rather than  public concern = concerned w/ content of sp.  
(Some matters were public but most were priv.)  In Landrum, prof criticizes admin but Pickering balancing test 
trumps 1A rights--public office isn't a roundtable for empee complaints.

A.  If subj matter is a public concern, then it is prot by 1A--a public emee's every word isn't prot by 1A.

i.  Line betw public concern and priv gripe is blurry--consider context, content, form.

a.  Beware: even if subj is on matter of public concern, we still consider Pickering's balancing test.

b.  Fact that sp takes place in public could be signif b/c context does matter.

7.  Johnson = prof criticizes chemistry dept internally about grade inflation and writes letter to an accred agency 
concerning literacy level of MA program.  D/C finds that matters about chemistry dept are not public concern and 
that letter to accred agency was public concern but since it came out of a priv gripe, it wasn't protected.  A/C finds 
that even though name calling in chemistry matters, they are still suff public concern

A.  Sp of public concern will be prot even if it arises out of a priv dispute.

B.  Johnson is very sim to Landrum = demonstrates the intuitive feel to rulings.  (Poss diff =  Landrum concerns 

internal matters relating only to the instit whereasJohnson concerns all of society.)

8.  Van Alstyne--AF = AF has been used to broadly to encompass a general view of FSP.

A.  3 adverse effects = (1) crying wolf, (2) elitism/estrangement from others, (3) if AF is extended to FSP, 

academics will be held to a higher std of sp when they speak as citizens rather than as professionals.

i.  Solution = AF must be viewed as a subsection of 1A rights, a special theory that doesn't apply to 


everyone or to professors all of the time.

B.  Cts have not uttered a distinct def of AF.

i.  DR: Sweezy began to define w/ sep ¶s for AF and civil liberty (250) + S Africa fn in which Harlan and 


FF speculate that the "openess of Am univ could be squelched in the same why that S Africa's have--AF 


demands freed for disputation.  Poli freed 

C.  VA's def of AF (71) = AF is characterized by a personal liberty to pursue the investigation, research, 

teaching, and publication of any subj as a matter of profess int w/o vocational jeop or threat of other sanction, 

save only upon adeq demons of inexcus BK of profess ethics in exercise of that freed.

i.  In some ways profs are better off w/ VA = more freed at work than w/ other emees as long as what they 


say is profess comp (even if adverse to univ or generally unpop).

ii.  In some ways profs are worse off w/ VA = profs are held to a higher stad of care w/ respect to 


professional ethical matters than other empees--falsification of data or plagiarism.

D.  AF is not absolute, just like not all FSP is absolute.

E.  When a prof speaks on a aprofess activity = he should be afforded same rights as any other cit

i.  R = as Harvard pres pointed out, if we censor what a prof can say we take respons for what he does = 


this is outside the univ concern.

ii.  1940 AAUP is problematic for VA b/c it holds profs to a higher std even on matters outside their 


expertise--on matters of poli sp.  

a.  VA = if sp is aprofess, then prof shouldn't be held to a higher std.

V.  Mixed motives in 1A analysis = when empr fires b/c of 1A and non-1A sp.

1.  Mt Healthy = Doyle's K not renewed after he got into a fight, makes obscene gestures, uses profanity, calls radio 
station complaining of dress code.  D/C says call to radio station was prot.  S/C says call was sp prot but if sch bd 
was going to fire Doyle anyway, then no problem.

A.  Just b/c prot sp played a role in firing doesn't mean emee wins.  Empr can still prove it would've made same 

decis anyway--substantial/motivating factor.

i.  R = you don't need to give an emee greater prot just b/c made prot S.

B.  P emee has B of showing that D empr used prot 1A sp.  If P emee does that, B switches to D emee to prove 

that P emee would've been fired anyway.

i.  Beware: some cts have held that if empr uses prot sp at all, then emee must be prot.

2.  Cooper = Cooper is a member of progressive labor party.  Univ doesn't give him a legit reason why his K wasn't 
renew, so D/C looks to facts and finds that univ didn't renew his K b/c he would teach classes from a marxist 
perspective.  There was a fault in Cooper's teaching method but univ didn't show that result would've been the same 
absent the 1A viol from Mt Healthy.

A.  Keyishian = marxism isn't enough--you have to show that party was attempting to fulfill unlawful aims.

B.  Ct ack that AF is not well defined.

3.  Franklin = Stanford fires Franklin b/c his FSP viols Brandenburg std of inciting lawless activity.  Regents at 
UCO base their decision not to hire Franklin on his behavior at his prev institution and his marxist philosophy.  D/C 
ack that if Franklin could prove he wasn't hired b/c of his poli beliefs he will win.  D/C also ack that to an extent the 
regents relied on FSP.  Franklin still loses b/c he didn't meet his burd that FSP was "paramount" reason he wasn't 
hired.

A.  D/C finds that Univ may not disapprove appointment of prof b/c of (1) concern for controversy, (2) 

personal disagreement w/ views, (3) concern for reduction in alumni funding, (4) concern that legisl would cut 

state funding.  Still, Franklin must meet "paramount" burden that prot speech was the reason why he was fired.

B.  Brandenburg 1A crim std = advocacy attempts to incite lawless action and is likely to produce such action.

i.  Easier std for Franklin to meet than "reas expect" std.

ii.  Stanford (priv school) didn't have to use Brandenburg std--UCO doesn't make its own determ.

iii.  CO D/C seems to suggest that 1A applies diff on campus than in general b/c of the diff context of univ 


setting--we need to control conduct in schools.

a.  Beware: it's diff to say that if you accept gov employment then you waive CON rights, than to say 



we won't hire you b/c of conduct.

4.  Frankin #2 = applied denied b/c Franklin doesn't meet his B to show that his sp was prot and that sp was a 
substan factor in UCO's decision.

i.  DR see 2 problems w/ Franklin:

a.  (1) "paramount" v. "substantial" (paramount demands more than substantial) + (2) A/C lays a heavier B 


on Franklin--he must show that regents wouldn't've made the same decision anyway, whereas Mt Healthy 


suggest that the regents must show that they would've.

- DR: highly debatable whether regents would have made the same decision w/o 1A prot sp.

- DR: Mt Healthy std = inadeq--we need a compromise betw Mt Healthy and the even-in-part test.

* DR: "motivating" should be enough rather than "substantial" or "paramount."  After prof show 




"motiv," B should shift to empr and B should be conting on the predomin of evid against empr.

* DR: we might defend the even-in-part test b/c it conditions emprs to follow the rules (not 




realistic).

VI.  1A rights of studs.

1.  Healy = although other stud orgs are allowed representation, which allows them to use campus facilities, state 
univ denies representation to a radical stud left-wing org.  S/C relies on 2 theories to come to remand: (1) 
association + (2) FSP/AF.

A.  S/C doesn't really elab how AF is applied in this case--there's no real basis for stud AF in Healy.

i.  1915 AAUP isn't any more helpful = focuses on profs not studs.

ii.  1940 AAUP discusses stud learning briefly (see 34).

iii.  Sweezy = studs and teachers must always remain free to inquire if scholarship is to flourish.

iv. Keyishian = AF doesn't permit pull of orthodoxy over classrm--includes studs b/c future depends on 


well-trained, critically-thinking leaders.

B.  General FSP right applies in Healy, but not really a stud AF b/c not dealing w/ stud's right to speak in class.  

C.  Freed of association = S/C explains that univ keeping studs from meeting on campus denies them freed of 

association.

i.  S/C considers univ's 4 reasons for denying association: 

a.  Affiliation w/ a org whose other chapters have engaged in violence or viol univ rules = S/C 



answers that mere membership in an org is not enough..

b.  Org's phil--violence and disruption--is abhorrent = S/C answers specific intent is required.

c.  Fear of disruption = S/C answers not enough

d.  Unwillingness to be bound by reas univ rules = S/C says this is enough and remands.

- Only a slight diff from fear of disrupt--general disruptive intent isn't as problematic as for studs 




to be equivocal about sch rules.

2.  Rust = to what extent is a univ required to provide funding for activities of which it disapproves?  Drs in family-
planning center are limited to preconception issues.  TF, they are prohibited from advising about abortion.

A.  There's n o limit on Drs 1A rights outside the clinic

B.  There are certain places where 1A can't be limited at all--park, univ.

3.  Bd of Trustees v. Sullivan = gov confidentiality clause in K requires researchers to give advanced notice of their 
int to publish and that give gov ability to block findings are unCON viols of 1A

A.  Diff from Rust b/c lim on individ rather than a prog.

B.  Expansion of Rust = Ct finds that the only reas that the gov would want to block would be to check 

answers.  This is impermis.

4.  Joyner = univ pres w/ds funding from school newspaper b/c of the paper's segreg editorial policy.  Ct finds that 
instrument of the state may not restrict sp simply b/c it finds views abhorrent.

A.  As long as the newspaper doesn't incite unlawful behavior,it's not committing a wrong--college cannot try 

to suppress sp by w/ding funds. 

i.  If univ attempts to limit/direct scope of newspaper beforehand = maybe okay but could be viewpt 


discrim.

ii.  If univ were to elim all editorials = prob okay b/c no viewpt discrim--still could be problematic b/c 


doesn't fit w/i conception of newspaper--perhaps if we called it a newsletter instead.

B.  H: editor of alumni mag is fired b/c disagrees w/ what pres is doing = viewpt discrim just like in Joyner.

i.  Problematic b/c there's a specific purp behind the alumni mag--if parameters were defined from 


beginning = okay.

C.  H: prof says something adverse about univ after he told pres he wouldn't = prof shouldn't be canned b/c of 

diff purpose of his role--he's not there to promote univ in the same way that an alumni mag is.

D.  H: state legisl sets up a "univ" to teach the value of capitalism.  Prof teaches marxism = prob can't 

discipline b/c calling something a "newspaper" or "univ" implies certain things--a univ is diff from a prop instit.

4.  Widmar = stud groups use univ facilities.  Univ denies permission to "cornerstone" b/c it is a religous group and 
univ est clause prevents allowing evangelical Christian groups from meeting at state univ.  Ct finds a public forum 
where univ has opened up a specific classroom for stud meetings, and, so, univ must show compelling state int and 
narrowly-drawn legisl to allow the limitation.

A.  Public forum = state owned prop open to the public--1A rules there.

B.  Univ doesn't have to open its buildings, but once it does, there's a public forum.

i.  a state can close down any public forum that it has opened, but it can limit content iff there is a 


compelling-state int and the legisl is narrowly drawn.

a.  3-prong test to determ if viol is compelling: (1) gov policy must have a sec legisl purp, (2) prin 



effect must not adv or inhibits religion, (3) must not foster excessive gov interf w/ religion.

- Main issue = would primary effect adv religion or is there just an incid effect?  Ct says incid b/c 




(1) "cornerstone" is just one org out of many using the classroom and (2) forum generally open to 




non-religious groups.

C.  Univ might be oblig to open parts of prop even to gen public--if we allow the Red Cross to come on 

campus, we might need to allow everyone b/c the univ will become a gen open forum.

D.  Stevens' concurrence: Stevens questions apply trad notion of 1A and public forum to Widmar undermine 

notions of AF at public univs.

i.  Univ isn't open to the gen public in the same way that a park is--Stevens is concerned that a univ will 


have to open it facilities up to the general public

a.  Maj answers that the ct has always recog that a univ diffs from a trad public forum--its special 



mission is educ.  TF, the univ would not have to open its facilities to gen public.

ii.  Stevens finds that the "compelling state int" std is too high--univ ought to be able to make content-


based decisions w/o coming up w/ compelling state int.

a.  DR: if univ cites a valid acad reason for content-based discrim = compelling state int.

-Viewpt discrim = you can have one viewpt about a subj but not another = impermis--allowing 




repubs or Mormons a forum and not dems or Buddists.

- Content-based discrim = certain subjs can't be discussed = permis--choosing certain books for 




the library and not others.

* Beware: is prevent Christians from a forum a viewpt or content-based discrim?  Stevens 





finds viewpt discrim b/c only stud groups w/ religious purposes are forbidden.  Those people 





who want to discuss religion on a purely intellectual level are not.

5.  Rosenberger = contracted indepen org = majority student org that is indep of the univ.  They receive funds from 
student activities fund if purp is related to educ mission of univ.  Christian newspaper is denied funds b/c it 
promotes belief about a supreme being.  Ct finds that this is viewpt discrim b/c the univ doesn't exclude religion as 
subj matter.

A.  Both content-based and viewpt discrim are suspect, but viewpt is even more suspect.

i.  Still, poss to use viewpt discrim occasionally--when gov appropriates certain funds to promote a partic 


policy: alumni mag, Voice of America.

a. Rust, where Drs could only discuss preconception family planning, = closer to content-based 



discriim b/c abortion is wholly off limits.  No one can suggest having one or not.

VII.  Campus regs prohib "offensive" sp = attempts to limit FSP.

1.  Gunther = attacks campus sp codes.

A.  Some sp should be prohib: face-to-face insults, incitement to illegal acts--but other sp must be prot.

i.  Hateful ideas should be protected; hateful insults should not.

B.  DR disagrees with Gunther's claim that "if there's ever a place to prot sp, it is the univ" to an extent: some 

times there should be less sp in a univ than in a public forum b/c not all parts of a univ are public forums + hate 

sp in the univ may cripple the learning environ.

i.  There are notions of civility that are approp at a univ that are not approp at a public park--if one can 


commun in a less offensive way, one should in a univ b/c the univ is there to encourage discourse.

2.  Lawrence = defends campus sp codes.

A.  Cts have often drawn a line betw what is prot and what is not, and drawing that line has never been seen as 

endanger the 1A--obscene sp, conspiracy sp, libelous sp, "fighting words."

i.  Brown v. Bd Educ = racist sp shouldn't be tolerated b/c of the psychic dmge it causes.

ii.  Narrowly-defined codes would prevent hate sp, but what is approp narrow?

a.  Basis = fighting words + private v. public areas + diff betw assaultive sp and an idea

B.  Like Gunther, Lawrence = protect ideas.

3.  Doe = grad stud address CON of sp codes.  Grad stud examines diffs betw the sexes.  He fears he will be 
sanctioned under UM's code that prohibits stigmatizing or victimizing.  UM had already sanctioned a psych grad 
stud who planned to treat homosexuality as a disease.  Ct finds that the code is too broad.

A.  UM's code focuses solely on victimization and stigmatization--neglects speaker's intent--modified code 

after Doe focuses on intent rather than effect.

4.  Levin = political correctness becomes McCarthyism of the left.  Levin makes various S that anger left-wing studs 
who are not enrolled in his class.  No inapprop behavior by prof, but studs won't allow him to teach his class.  Univ 
responds in 2 ways which Levin believes viol his 1A rights: (1) shadow sections + (2) ad hoc committee to 
investigate writing rather than conduct.  Ct says no to the shadow sections b/c they were intended to be stigmatizing.  
Attack on writing appears to be an attempt to gag prof's ideas.

A.  If school had made a general policy of additional sections that would've made a diff b/c wouldn't've been 

stigmatizing

VIII.  Affirm action in higher ed.

1.  Bakke = stud apply to med school files suit b/c he's not consid for all of UC's slots.  S/C calls this a quota.  
Powell allows race to be consid for applic b/c diversity is a compelling int.  Yet it should not be the only factor 
consid.

A.  S/C applies SS to the special admis program.

i.  UC says no b/c racial classifs here are benign--SS should be reserved for programs that disadv mins--


not for Bakke b/c there is no stigma attached tothe classif.

a.  EPC must mean EP for all--SS must be applied in all racial classifs.

- IF SS = compelling int + narrowly tailored.

* Davis gives 4 reasons:

(1) Lower the deficit of disfavored mins in the med profess.

** S/C says no b/c discrim for its own sake.

(2) Remedy societal discrim.

** S/C says no b/c not specif discrim--can't punish those who aren't respons.

(3) Raise the # of min Drs.

** S/C says no b/c no proof more Drs would go to underserved communites.

(4) Reap the benefits of a diverse student body.

** Powell believes diversity could be compelling int, but since 

B.  Powell rejs UC's first three justifs: (1) reducing deficit of mins in med profess, (2) countering effects of 

societal discrim, (3) increasing # of Drs in min communities--only diversity b/c AF of univ allows it to choose 

who it will teach.

i.  Beware: Powell finds racial diversity to be unacceptable--pure diversity ala the Harvard plan.

a.  Every individ must be consid for every slot or 14A individ rights are sacraficed.

b.  DR: Powell seems naive--if you're looking for more than a token # of a certain race--you're still 



looking for a vague quota--if you approve of the Harvard plan, UC's plan is close behind.

2.  Hopwood = applicant to UT law files suit b/c of the sep applicant pools.  UT seeks diversity and to remedy past 
discrim.  5th circuit rules that race cannot be considered in the application process at all.

A.  UT's program = inconsist w/ Bakke b/c only race is considered in the separate applicant pools.

B.  How could law school ignore Bakke?  Powell was only one voice--no maj.

C.  Diversity is still acceptable b/c the 14A doesn't apply to them, but race cannot play a role b/c it is viewed as 

a viol of the EPC.

D.  Powell in Bakke: AF allows univ to select its studs.  Yet Hopwood rejects AF b/c 1A is trad used to prot 

individ against the state, not to prot the state--Sweezy.

i.  DR: Sweezy could apply AF to individ or to univ

E.  UT also attempted to use "remedy past discrim" justif but ct demanded identified discrim and didn't buy 

Sweat b/c that was too far in the past.

IX.  Relationship betw tenure and AF = just as AF has CON signif under 1A, tenure has signif under 14A DPC.

1.  Van Alstyne--T = tenure is not a guarantee of lifetime employment.  If there is "adeq cause," a prof may be fired.

A.  Univ determ defin of adeq cause--univ is not constrained in any way from promulgating its own defin.

i.  Common adeq cause: sex harrassment, murder, unfair grading, plagiarism.

ii.  3 things determ if tenure should be revoked: (1) state cause = authentic cause, (2) stated cause exists, 


(3) profess irrespons warrants termination.

iii.  Peer committee determs if def has been met.

B.  Exeptions to adeq cause = (1) financial exigency + (2) program discontinuance.

C.  Tenure = ensures that fac will not be dismissed w/o adeq cause and w/ DP.

D.  AF is diff from civil liberties, but professor shouldn't be fired for speaking as a citizen nor as a prof.

E.  Even nontenured fac should have AF according to 1915 AAUP.  Yet not all fac members have tenure and 

tenure prots AF.

F.  Args against tenure:

i.  Everyone has an investment in their job.

ii.  Connection betw AF and tenure--not enough to justify.

iii.  Students should have some say--not just peer review.

G.  Tenure supplies a rebutable presump of prof excellence.

2.  Brewster = suggest that practically speaking tenure is a more of a lifetime shield than VA believes.

A.  Tenure justified by (1) job security to draw qualif people and, more signif, by (2) need to prot AF--after a 

certain probat period, prof shouldn't be answerable to internal or external influences.   

B.  DR supports B shifting.

i.  There should be a presump of excellence for tenured fac

a.  B shifts to univ to show otherwise.

b.  No presump w/ nontenured fac--they have B of proving AF is the reason for their dismissal.

- R= greater investment, hardship is lesser when you're younger, odds of dismissal for AF are less 




w/ younger profs--they've not earned the presump yet.

3.  Perry = untenured prof is fired.  Written docs of K are ambig, so ct looks to broad sources for prop rights--
beyond Roth's K or statute--to faculty handbook.

A.  K provision in fac guide could provide prop right even w/o tenure if the guide implies there is tenure: 

"Odessa College has no tenure system.  The admin wishes the fac to feel he has tenure as long as. . . ."

4.  Roth = Roth is untenured prof who teaches for one year and then is not rehired.  Statute says that after 4 years of 
service, prof has tenure.  Univ gives no reason for not hiring.  Roth contends that 1A right is viol b/c reason = that 
he had spoken critically of the admin and 14A DP right has been viol b/c univ didn't advise him of the reason he 
was not rehired.  14A viol b/c of prop int and liberty int.  Ct says no.

A.  Deprivation of life, liberty, or prop must be present for a viol of 14A DPC.

i.  14A itself doesn't create a prop right in employment--there must be some other source.

a.  Perry illustrates that expectation can lead to prop int.

b.  B/c nothing ambig in K or statute, ct doesn't read in a prop right like it does in Perry.  The fact that 



most  teachers are rehired does not result in an expectation int.

- Beware: common law practices can affect K provisions even if there is no ambiguity.

c.  If Roth can prove viol of DP, he will not be reinstated necessarily.  He will receive a fac hearing.

ii.  14A liberty right viol b/c of dmge to reput--there's a stigma attached to not being rehired.

a.  Ct answers that whatever stigma is attached to losing a job, it doesn't constitute a viol of liberty int.

B.  1A might be viewed as demanding proced prot of non-tenured profs AF and FSP rights--non-tenured fac 

need these min prots.

i.  Cts answer that FSP rights are not directly involved in the firing of a prof--there's a diff betw the right to 


hold a teaching position and the right to publish a book; teaching isn't a FSP right.

a.  DR = there should be a 1A DP right indep of 14A b/c many teachers seem to lose their jobs b/c of 



the exercise of a 1A right.

- Still can file a claim under 1A but it won't result in a committee hearing if you win.

5.  Haimowitz = prof receives assurances that he'll receive tenure similarly to Perry.  Yet b/c there's a written tenure 
policy and prof knows of it, ct finds no prop int absent extraord circum.  Even though Haimowitz has no prop DPC 
int or liberty DPC int, he still has a 1A.  TF, court remands.

A.  Extraord circum = Soni = where statute said that aliens could not receive tenure but prof was lead to 

believe he would receive it anyway.

B.  Whatever assurances you receive, you have no prop int if there is a written policy and you don't have tenure.

i.  Untenured profs have a prop int in a tenure decision est by K and by CON--you can make them decide 


not give you tenure

C.  No liberty int is viol by stigma of not being hired b/c could be for any # of reasons.  However, if univ gives 

a reason or if Haimowitz could've forced them to give a reason b/c in his K--that he was a bad teacher--might 

give rise to a liberty int

i.  DR: not in univ ints to give reasons, but ethically maybe it should

ii.  Even though Haimowitz has no prop DPC int or liberty DPC int, he still has a 1A--he suggests that he 


was fired for speaking on matters of public concern by Mt Healthy.  He should've been able to demonstrate 


under Pickering balancing test that his FSP outweighed right of state empr. 

X.  Contractual anal of acad rights = provided by Ks, handbooks, general norms and expectations.

1.  Greene = non-tenured profs involved in a protest.  Ks aren't renewed.  Ct finds a K right to a peer review 
committee b/c of fac handbook rather than K.

A.  Ks must be read in their proper context and handbook provides for the context.

2.  1982 AAUP Rec Instit Regs = term w/o adeq cause on prof's part.

A.  Fin exig = "imminent fin crisis which threatens the survival of the univ as a whole and cannot be allev by 

less drastic means."

i.  Profs must partic in decision of whether crisis exists even though admin is primary player.

ii.  Profs decide where terms will take place.

a.  Regs give some guidance: non-tenured bf tenured unless there would be a distortion of acad 



program--age, length of serv should be considered but seniority isn't guiding.

B.  Program discontinuance.

i.  Finances may play a role in decision to discontinue, but the primary decision must be educational.

a.  R = this could be seen as a way of getting around fin exig's procedure if not primarily educational.

C.  Dismissal procedures for cause.

i.  In for-cause proceding: (1) univ has B of producing a S of charges, (2) fac committee hears args and 


profs may be repres by counsel and may Q Ws, (3) B on univ by CCE.

a.  Even though there's peer review, there decision isn't final.

- President can rej fac committee's decision, but must give committee a S of reasons why before 




sending his decision to the bd of trustees.

* DR: greatest fault for probs w/ tenure lies w/ admin b/c they can fire an inept prof over rec 





of fac committee.

3.  Bloomfield  = 13 profs fired b/c of so-called fin exig.  There is some indications of a fin exig, but 12 new fac are 
hired.  Ct determines that test to see if fin exig must be applied and finds that the fired profs must be reinstated.  
Univ seemed more concerned w/ long-term success than immed crisis as well as w/ eliminating tenure.

A.  Test = bd's belief of fin exig must be bona fide as demonstrated by actions (subj) + suff evid that exigency 

for reasonable conclusion (obj).

- Fin exig must be chronic problem--cannot be concerned w/ long-term fin health.

B.  Specific perf = approp b/c univ doesn't say it has a personal prob w/ profs--ct is not making to disgruntled 

parties work w/ one another.

4.  Bloomfield #2 = fin exigency doesn't have to consist of "chronic" problems--just a state of urgency.

5.  Browzin = prof in engineering dept fired b/c of fin exig.  Both sides accept that AAUP docs should be read into 
the K.  Browzin args that univ should help him find suitable altern when (1) there's a fin exig or (2) discontin of 
program.  Ct agrees w/ Browzin's arg that for both but finds that there was no suitable altern.

A.  Univ had hired someone new to teach in engineering dept, but Browzin was unqualified for that position.

i.  DR: potential problem w/ narrowly defining program--if program can be narrowly defined as less than a 


prof's full load of classes, then there isn't much prot for prof.

a.  AAUP is afraid of the diff betw Dept of Italien (big school) v. Dept of Foreign Lang (small school) 



= an Italien program w/i the DFL could be elim at a small school, but at a big school, certain members 



of the Dept of Italien could be cherry-picked.

- Browzin endorses a narrow def and doesn't say how narrowly a prog can be defined.

* DR disagrees w/ this approach even if it does give the school a lot of flexibility.

B.  AAUP docs will be read into the K if they are widely accepted.

i.  1940 AAUP is most widely accepted doc and every piece of it will be read into Ks.

a.  Fin exig exception to adeq cause is in 1940, but not program discontinue exception--arg would 



swing w/ # of univs that had adopt program discontinuance.

6.  Scheuer = fin exig only in school of pharmacy; rest of univ operates on a surplus.  Univ attempts other methods 
bf determ to fire some pharm prof.  Scheuer args that fin exig must be in entire instit just like is recorded in univ 
handbook.  Ct says no b/c this would allow one dept to drag down entire univ.

A.  DR disagrees--to define fin exig as smaller than univ would allow fin exig to be used for pretext as is down 

in Scheuer--undermines AF.

XI.  Employment discrim in higher ed = pair univ's claim of AF v. prof's claim of discrim.

1.  Title VII prohibs employment discrim in priv employment: "It shall be unlawful in employment practice to 

refuse to hire or to fire b/c of race, gender, religion, etc."

A.  Orig Title VII exempted educational instits.

B.  2 types of discrim under Title VII:

(1) Disparate treatment = refers to practices that treat emees diff b/c of race, gender, etc (int discrim).

(2) Disparate impact = practices which are facially neutral but which produce adverse impact on a group.

a.  Classic case = emee must hold a HS dipolma for powerplant job.  emee claimed that HS dipolma 



wasunneces for the job whereas w/ bookkeeper it would be neces.

b.  Strength requirement for firefighters--if not too high are accept.

c.  Disp impact of holding a Ph.D has never been disputed although it affects more W than M.

C.  Faro = female prof at NYU does research until soft $ dries up.  Many researchers leave; those that stay are 

allowed to do so on a nontenure basis.  Faro requests consid for tenure and is denied.  She brings suit under 

Title VII of 1964 CRA when univ hires several male profs whom Faro thought weren't any more qualif than 

she.  Univ answers that the men are better qualif.  

i.  Ct holds that educ and fac appts are not for the jud--that would make them the last hurdle to tenure.

a.  After Faro appears very diff for a member of a prot class to win a discrim suit, but 3 possibilities:

(1) In pleadings P could compare herself to male hires.

(2) Brown = evid of sexist comments.

(3) Evid of pretext on univ's part.

2.  Powell = parallels Faro + woman is also black (another Title VII claim).  Ct doesn't defer to Faro's precedent, 
but still finds for univ b/c prof didn't show she was qualif and that the position remained open after she wa rejected. 

A.  Dicta retreats from Faro's claim that cts should exercise min scrut of univ employment practices.

i.  R = ct is frightened that Faro went too far--AF doesn't embrace the right to discrim.  TF, there's no 


restriction from saying that you not exhibiting AF if you're discrim.

ii.  Ct outlines the McDonnell Std: the complainant in a Title VII case must carry the initial B by showing 


(1) that he is a racial min, (2) that he applied for and is qualif for the job in Q, (3) that despite qualifs, he 


was not hired, (4) that the job remained open after his rejection.

a.  If McDonnell Std is met, B shifts to empr to show legit reason.  If empr satisfs that B, the B shifts 



back to emee to show empr's reason was pretextual.

b.  A/C finds that T/C misapplied the McDonnell Std by requiring that prof be the "best qualif."

- DR disagrees.

- Still, A/C finds for univ b/c it showed a legit reas why it didn't hire Powell--low teaching evals.

* Signif diff of when T/C and A/C said that Powell was unqualif = w/ A/C the univ had to 





give reasons whereas w/ T/C it did not--P had to make her case first. 

3.  Brown = Boston Univ claims that awarding tenure for Title VII discrim viols its AF--1 of the essential AFs of 
Sweezy is right to choose who will teach.

A.   Ct doesn't deny that a univ has a 1A AF right in making tenure decis and it says that an AF defense could 

be used against a Title VII claim.  For ex, if the P doesn't show discrim, the D could bring in other reasons.  As 

long as they're not pretextual, any other reason (however bad) will do.

i.  Ct doesn't challenge valid AF, but AF must be made on acad grounds.

a.  Ct gives guidance in how to carefully balance Title VII discrim concerns w/ AF: “As in other forms 



of employment, and inference of discrimination can be derived from a showing that a university’s 



given reasons for denying tenure to the plaintiff were ‘obviously weak or implausible,’ or that the 



tenure standards for prevailing at the tenure decisions were ‘manifestly unequally applied."

- The essent words are "obvious" and "manifest"

* If unan approval of tenure by fac, then PF case for Title VII is probab met.

-- Still, the pres and the bd of trustees have the right to reverse a fac tenure decision b/c 






fac might be too easy on their peers--unan approval is good for P but not dispositive, 






esp consid the infrequency w/ which tenure is mandated by the cts.

**  Brown is the first and only case where the ct has ordered tenure as remedy for 







Title VII in circumstances where the univ has disputed the applicant's qualifs.

--- There was evid that pres was sexist--he was crit of "working mothers" and 








of "women's studies"

*** DR: pres's views on women's studies might be irrel under AF, but 









probab not working mothers.  DR would admit both.

B.  3 probs that univ had to overcome:

(1) Recom of the fac.

(2) Pres's insensitive comments.

(3) Basis cause of action under Title VII = you're treated diff b/c of race or gender.  The ct looked 


at the male fac hired after Brown was denied tenure and found that the men were hired w/o books while 


Brown was not even though she had written one.  This was good evid of disparate treatment.

a.  Quality and quantity of other work could be signif

C.  Ct justifs the award of specif perf.

i.  Title VII demands "make-whole" relief and but for the discrim, Brown would've have received tenure.

XII.  The "AF" privilege in peer review.

1.  AAUP prelim S on jud compelled disclosure in the nonrenewel of fac appointments =

A.  Reiteration of basic AAUP principles: (1) nonrenewal of fac appt cannot be based on principles which viol 

AF or demons discrim; (2) those denied tenure should be granted access to a S of reas and be able to speak to a 

fac committee.

i.  AAUP was concerned about viol of AF by jud review or fac review process.  TF, AAUP tries to balance 


concerns about discrim in higher ed w/ concerns about prot the autonomy of the univ.  The AAUP didn't 


want the filing of a Title VII discrim lawsuit to disclose the entire review process.

a.  Effect = "Qualif Priv" which prohibs the disclosure of individ decis in the review process

- May be overcome if certain factors suggesting impermis consid are present:

* Adeq of procedures employed in nonrenewal decis.

* Adeq of the reasons offered in defense of the decis.

* Adeq of review procedures internal to the instit.

* Stat evid that might give rise to an inference of discrim.

* Factual assertions of S or incids that indicate pers bias or prej on the part of the 





participants.

* The avail of the info sought from other sources, and the importance of the info sought to 





the issues presented.

2.  Gray = black teacher at commun college is denied tenure.  Brings suit under §1981 (more or less what Title VII 
is for priv discrim).  Gray must prove discrim int, and A/C requires that individ votes be revealed and that a S of 
reasons be given.

A.  Ct basically adopts AAUP policy b/c it prots confid and, thereby, encourages a candid peer review process.  

Moreover, it is balance appropriately betw AF + educ excellence and individ rights and fairness.

i.  A/C requires disclosure of individual votes--qualified priv was overcome.

a.  Powell's balancing test leaned on univ b/c the evid in the case was great AND the univ did not 



provide a S of reasons for its adverse decis.

- W/o a S of reasons, the prof was left to chase an "invisible quarry"--he could not determ the int 




of the decis makers.

* A prof may want more--disclosure of tenure file--but ct said that a S of reasons at the very 





least would allow the prof to move on or to attack as pretextual.

* Univ says the pres S for denial of tenure was suff, but ct disagrees and says that it is the 

3.  Penn v. EEOC = Prof Tung files a charge w/ EEOC claiming viol of Title VII.  EEOC issues a subpoena seeking 
Tung's tenure-review file.  Univ refuses and makes 2 claims arguing for priv by AF: (1) common law priv + (2) 
CON priv based on 1A right of AF.

A.  Ct declines to extend com law priv b/c cong knew of the danger to the peer review process and did not 

extend the priv itself.  Moreover, if priv was extended to a school, other empr in the speech and teaching 

field would claim it (like writers, publishers, and Ls).

B.  Ct also rejs 1A claim and disting earlier 1A cases (Sweezy, Keyishian).

i.  In earlier cases, schools were attempting to control the content of a prof's speech whereas nothing like 


that here--the only thing that will happen, according to univ, is the decline in quality of instruction which is 


not a direct infringement on the 1A.

ii.  Ct says it will not intrude on legit deciss, but this isn't legit--the univ has full freed to decide who will 


teach as long as it does not discrim.

iii.  Ct says that the viol of AF of which the univ complains is "extremely attenuated"--very far away from 


disclosure.

a.  Univ args that 1A is infringed by disclosing peer review materials, that this undermines confid, that 



this undermines the tenure process, and that this undermines the AF right to choose who will teach.

- Ct is skeptical b/c it is not convinced that profs won't say what they believe even w/ disclosure.

- Decision appears to cast doubt on 1A idea of AF.

* See pg 197 (“so-called AF”); pg 198 (“any AF”)

-- DR: still, cts doe recog AF pg 199 (“expanded” right of AF)-- appears to hint that ct 






acks that AF has already been est.

