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1. BEGINNING OF MARRIAGE

Texas has broad view of how marriages are created.

· Most recent marriages are presumed valid unless prior spouse proves marriage is still valid.

· Fraud and mistake do not affect the validity of a marriage

· Separation does not end the community

Community ends:

· Death

· Dissolution:  Divorce or annulment or leaves so far as that person are concerned.  Not until both persons leave will the community no longer be a Texas concern.

· Spanish law derivatives; sexist to the extreme to an equal rights system to self-determination system.

· Today as close as ever to individual rights system. TX:  first no fault divorce state.

1.103, p. 3:  Law of TX applies to those married elsewhere.

Lex Loci:  law of the locality is appropriate.  Marriage in any other state is treated with full faith and credit. 

· If the system where you were married (ie uncivilized 3rd world) may not be recognized if it offends our sense of morals.

· Multiple marriages:  not acceptable in western civilization.

1.104-1.107 Anti Heart-Balm statutes:  No more torts for breaking engagement, etc.

Ceremonial Marriage:  

· No same sex marriages in Texas.

· Over 18:  no need for permission.

· 14-18:  Need parent’s permission or courts permission (no bottom age for the court—best interest test).

Informal Marriage = Common Law Marriage:  Three prong test.  Fact-driven issue.

1. Agreement

2. Cohabitation (presumes a conjugal relationship, living together, permanent place of abode)

3. Holding out to others that you are married

· Pre 1989 it was a 2 part test (didn’t need explicit proof of an agreement, it was inferred from the other 2).

Exception:  a person under 18 can never be in an informal marriage.  Requires parental permission

Common law marriage also-notes:

· There is no CL divorce

· Rebuttable presumption:  If there is no proceeding to prove informal marriage after the 2nd anniversary that the parties stopped living together there was no CL marriage.

· CP is created on the date of the inception of the CL marriage.  Date of the CL marriage is crucial to determining the characterization of marital property.

Russell v Russell 

· Denied being married (5 kids), cohabited.  Did they agree?  She says yes, he says no.  Who do you believe?  Look at other facts:  Holding out.

· Both names were on the deed of the house

· What were the names on the deed (did she use his name or hers?)

· How are her bills paid?  In what name?

· Bank accounts, tax returns

9/9/2000

TX Pattern Jury Instructions:

1) Are the two people married?

2) When were party a and party b married?  Answer by stating the date.

Finder of fact must fill in the dates.


[Or]

3) Were a and b married by [Date]?

Irregularities in Marriage

Caruso v. Lucius

Mr. Caruso, married 2x (once in Italy: abandoned, once here: lived at common law).

Latest marriage is presumed to be valid, burden on the first wife to upset it.  Wife #1 did prove that she was not divorced in Italy, what about him?  She showed that he had never divorced her either (NY, Texas records searched).  

· Second wife found to be innocent:  she had no idea he had an undissolved marriage.  Putative wife (the one with the reputation of being his wife).

· Community property. 50/50 one half to the surviving spouse and one half to the putative spouse?  Treat the putative’s relationship like a partnership with Caruso.

· 2nd wife takes her half as the surviving partnership.  The other half (what he owned) is the community property.  This gets split b/t his heirs and wife #1.  Wife #1 gets a quarter as the surviving spouse.

Meador v. Ivy

Ivy lived with dead Meador.  Meador married to s/o else, Ivy knows it.  Ivy – mistress. Meretricious relationship = bad, living in sin relationship.

What about his property?  They had no partnership, lacks putative innocence.  Leave the parties where we find them.

Ivy gets nothing.  Court calls her an adultress.

Zaremba v. Cliburn 

Homosexual couple together for 20+ years.  Break-up.  Had they agreed to share like a partnership?  Palimony suit by nature.  Must be in writing in Texas law (see p. 4). 

II.
Characterization of Property

Constitutionally based marital property regime in Texas (not statutory).

· All martial property is either SP, CP or a mix of the 2.

· Presumption:  all marital property is community unless proved to be separate.

· SP must be proven by Clear and Convincing Evidence by the party seeking to prove it is separate.  IF not meeting the burden = presumed community.

Heart of marital property is identifying separate and community = the meat

Stringfellow v. Sorrells (1891)  The Mule Case.

Stringfellow had 2 mules that had increased in value due to community efforts argues Sorrells.  TX. App. Says 

· Income from separate property is community.  

· Progeny of separate property = community for its efforts.  

· Calf is community so is the milk.

Appreciation Rule:

· Appreciation of value of a separate property asset is separate.

Wait:

Schmidt v. Huppman (1889)
Hard stuff is separate property, as it is converted to cash = mutation (change in form).  

Started with $2K inventory and wants credit for it in community property.  Gets a $2K soft stuff credit for the hard stuff.

Guitierrez v. Guitierrez

Has 70 head of cattle before marriage, 120 head when they want to get divorced.  What does he get to keep?

· Bottom line:  Robert’s heard was community.  Why?
· Isn’t the heard just like Schmidt’s inventory above? Or Mrs. Sorrells animals?
· Had no way of proving it was separate, t/f it is presumed community.
· No inventory of his heard at the time of marriage, might be different if each was individually identifiable.
· Cow to money = mutuation.  Would also be separate property if it was documented appropriately.
· Could also have formed a corporation to run the cattle which would have protected him from community property rules.  Sole proprietor = herd is community, corporation = none of it is.
Historic Rules:  Income from separate is community.

Crops: equivalent of calfs from cows.  Annual crop from the land is community.
Timber:  timber grown on separate property is community.

Bricks: community if manufactured during marriage.* Why isn’t this just like mutation?.  

See page 58.   Value of the separate property mutation is the value of the original separate property minus the value at the mutation.  The difference is community property.

Oil and Gas:  if a permanent diminishment of land = piecemeal sale of your separate land = separate.

Leasehold Interests:  separate if on separate property.  Land you own you own to the center of the earth.

Royalties:  separate property.

Bonus:  separate property. 

Working interest:  community

Delay rentals: community

Is it Separate or Community?

Test One:  INCEPTION of TITLE:  character of property is determined when a spouse gains ownership rights

· Separate Property: 

· All property owned before marriage

· Property acquired by gift, devise, or descent

· Written agreements by the spouses

· Written partition agreement (current and future)

· Premarital agreement

· Spousal income agreement

· Spousal gifts

· If one spouse makes a gift to the other, rebuttable presumption that the gift is SP as is any income from the gift.  See below:

· Also SP:

· Traceable mutations of SP

· Property acquired on credit if creditor looked only to the SP for payment

· PI recoveries (not loss of earning recoveries)

· Separate property exceptions:

· Statement on Deeds

· If the deed states it is SP:  rebuttable presumed that it is.

· If spouse uses SP to buy an asset and title is taken in name of the other spouse rebuttable presumption of a gift.

· Increase from separate property 

· Increase due to time, talent and effort = CP

· Income from SP = CP

· Appreciation in value = SP (market fluctuations in stock for instance)

· Mineral rights from SP = SP (based on mutation theory)

· If the asset has not mutated its form it maintains as separate property.

· Fixtures

· Improvements to real property take the character of the land.

· Funds used for the improvements are irrelevant.

· Retirement Benefits

· Divided on monthly increments such that those that were earned before or after marriage are SP

· Those earned during marriage are CP

· Unless Fed law preempts.

· Lack of maturity does not affect spouse’s ability to claim benefits of CP

If not separate (owned/claimed before marriage, gift, devise, descent, personal injury) presume CP.

· Presumption of community property unless proven otherwise by clear and convincing evidence.
20 Rules: See SOM for notes. P. 33-39  Memorize them!!!

· CP can be converted to SP by agreement, donation

· Transmutation (making SP into CP) not recognized in TX until 1999

· Corporate assets are not SP nor CP

· Shares in corporations can be CP

· Income from corporations are CP

· To avoid sole proprietor’s assets from becoming CP form a Corp. prior to marriage

· Partnership:  only the partner’s interest in the partnership is CP

· Right to participate in management not CP

· Right to partnership property not CP

· Trusts:  not CP unless spouse has an unconditional right to the property free of the trust

· What is a gift?  3 prong test:

1. intent by the donor to make a gift **most important indicator.

2. delivery of the property

3. acceptance of the property

· Burden is on the party claiming a gift to prove it is a gift.

· Promise to give in the future not a gift.  

· Lack of consideration = gift.

Mutations

· Original cow is separate

· Progeny is community.  

· Cow is sold for $, the $ is separate.  

· Buy a calf with the separate $, the calf is separate.  

· You can protect your heard with good records.

· Land is separate, oil well and trees are separate.  

· You sell land with the trees and the oil.  All the $ is separate property.  

· If you keep the land and harvest the trees, the $ is community.  

· Trees b/c income from separate when you cut them down. (doesn’t deplete the land b/c you can grow them again).

· Bricks made from dirt on the land.  Separate or community? P. 58.  

· Bricks are community if manufactured during marriage. 

· (transformation of clay to brick is not really a mutation).  

· Bricks weren’t owned or claimed before marriage, t/f community.

· Now may be more of a mixed title.  Permanent depletion but more than community property, clay is somewhat separate property.

Inception of title rule is not always fair in community property rules.

· Earnest money contracts = inception of title even if deed not delivered until after marriage.

Mixed Characterization:

Contracts can maintain separate property interests b/t spouses that use separate $ as the down payment and community credit as the mortgagor.

· Mixed title.  See puzzler #5, p 46.

Test Two:
Tracing Rules

· If SP can be definitely traced and id’d it remains SP regardless of its change in form.

· Change in form of an asset does not change its character.

· Exception:  Commingling

· When separate assets are so mixed w/ CP that SP can no longer be traced, all of the asset = CP

· Burden = of showing SP by clear and convincing evidence can no longer be met.

· Exception:  Mixed Character

· When asset purchased with both CP and SP asset has the character of both in % with the CP and SP in the asset.

Account Tracing Methods

1. Clearinghouse

2. Minimum sum

3. Community out first: presumed method unless otherwise stated.  Fact question.

4. Pro-rata approach

Trust principle:  A trustee (the person in control of the funds) is presumed to draw his own $ out first.

· Controller of the acct has a fiduciary duty to the other spouse

· Cts want to protect the non-managing spouse

Sibley trust theory:  where a trustee draws $ from a fund that has been co-mingled the trustee is presumed to have w/drawn their own money first.  

· Exception to the general rule of community out first.

· Protect the person who is not acting as the trustee.

What if you’re not sure whose money was used?

· Examination when you aren’t sure of what the purchases are and who made them is required.  

· No standard default to one test or another.

Puzzler #13:  bonus paid in installments: one before the divorce, one after.  Are both community?  Inception of title.  

· K for $30K per month salary (payment for personal services), if paid during marriage = community, if payment for personal services after there is no community = separate.

· If divorced mid month, pro rate the salary received during and after marriage.

· Plus bonus paid in 2 installments one before divorce, one after.  If paid up front: totally community.  If 2 installments:  1st is community and 2nd is also.

· “If as and when paid” he signed the contract, the signature is during marriage.  That is when the claim arose.

Puzzler #14:  $1.00 lottery ticket purchased by wife, she wins claims it was purchased by her separate property are her winnings community or separate?

· Income from separate is community = community.

III.
Management of Property
HSMCP, WSMCP, JMCP, HSP, WSP

Cooper v. Texas Gulf (1974) p. 94

1967 Matrimonial Property Act changed everything.  Prior to this the husband was the boss/captain of the ship.  Husbands used to represent the wife in lawsuits by Virtual Representation.

· Husband sued for recision of community contract without wife joining as a party. He can’t do this anymore.  He must now have power of attorney to represent her, otherwise no more virtual representation.

1972 Texas State Equal Rights Amendment

Consistent with the 1967 act making both husband and wife equal with re: to the property.

Marriage makes you an adult for the purposes of community matters.

· Right to contract

· Must be joined in civil suits if you want to sue both or list individually if you don’t 

Each spouse has the duty to support the other spouse.  Mutual duty.

· Failure to support that duty, you are liable to anyone else who has supplied necessaries to your spouse when you haven’t

All CP that is not solely managed is JMCP

What is SMCP?

1. Separate property or

2. CP that the spouse would have owned if single: 

· Personal earnings, 

· Revenue from separate property, 

· Recoveries for personal injuries, 

· Increase of mutations

If you mix the stuff up it is joint so that the revenues for sole management property can become joint.

IV.
Liability and Protecting Third Parties

SEE CHART p. 91!!!!

Cockerham v. Cockerham

Step one:  Which spouse is liable?

Personal Liability of a spouse for the acts of the other spouse.

· Agency: Only liable if the spouse is acting as an agent for the other or

· Necessaries:  Incurs necessaries

· Contracts:  signed by both make personally liable.

· Community property is not always subject to liability for the acts of the other spouse.

· Not an agent just because you are married.

· Marriage alone does not create a basis for personal liability.

Step two:  Which property is liable?

Marital Property Liability

· Each spouse’s soley managed community property is liable for his/her own obligations but not the other spouses non-tortious liability.  

· All CP is liable for tortious conduct of either spouse.

Marshalling statute:  3.203 Courts can decide 

What’s the liability to the creditors?

· If you are a spouse and there is an extension of credit the credit is based on community credit

· Creditors do not have a claim against the SMCP of the other spouse nor do they have a claim against the other spouse.

Topic V:  Texas Homestead Rights and Personal Exemptions

The Homestead is exempt from creditors claims EXCEPT. P. 104

· Mortgage on the homestead (PMSI)

· Gov’t taxes

· Improvements to the land; materials men lien (swimming pool, new roof, etc)

· Owelty for partition = 2 owners partitioned (ie husband and wife divorce, she gets the house, he gets $ compensation + a lien on what is now her homestead).  His money judgment can foreclose on the homestead if she doesn’t pay.

· Federal tax lien refinancing (never used to be able to get a home equity loan (2nd mortgage) in Texas, (couldn’t send the kids to college, couldn’t get a kidney transplant).  Now you can get a second mortgage.  

· Reverse mortgage, home equity loans

Homestead Amendments

Urban homestead:  expanded to include more acreage (10 acres) now protected.

Rural Homestead:  not changed still 200 acres.

· If you have more land than allowed protection you can designate which parcel you want protected.

Personal Property Exemption 42.001

You can be judgment proof w/ a significant amount of property

· Aggregate amount of up to $60K in assets if you are a family are exempt from garnishment

· $30K for single.

· Also immune: no garnishment

· Current wages (except for child support and spousal maintenance).

· Prescribed health aids

· Alimony

(not talking about secured property).

Topic VI:  PREMARITAL AND POST MARITAL AGREEMENTS

Agreement b/t spouses can shift liability b/t the spouses.

· Generally:

· Are presumed valid

· Cannot be made with the intent to defraud creditors

· A spouse can be sued w/o joinder of the other spouse

· After divorce there is only HSP and WSP.

· A creditor can’t sue one spouse for another spouse’s debt after divorce unless the SP is liable (the JMCP is gone see Miller) 

Usually created for spouses with substantial property

Premarital Agreement Act:

· Agreement b/t prospective spouses.  Applies to any property.

· Must be signed in writing.  Not real formal. Enforceable without consideration.  No notary required, etc.

· Content:  just about anything you want.  Property, management, dispostition, wills, insurance, etc.

· Spousal maintenance can be in the agreement.  But there are public policy issues.

· Child support cannot be adversely affected by a pre-nup.

Effective on marriage.  

Enforcement:  Heart of litigation in this area.

· Burden of proof is on the party who wants to bust the agreement.

· 2 defenses:

· Involuntarily agreement

· Forced to sign it as a condition to marriage

· Unconscionability:  matter of law not fact.

· Unconsciounable agreements CAN be enforced if you have voluntariness and 

· Fair and reasonable disclosure and

· No voluntarily waiver of disclosure and

· Adequate knowledge of the property

· No violation of public policy

· It was the intent of the parties

· If you make the agreement and don’t disclose all property then the prenup is completely void.

· Argue everything according to regular Texas characterization laws.

Agreements can also be void if you can prove:

· Fraud

· Misrepresentation

· Duress

· Coercion

· Inadequate timing

Post-Marital Agreement

Similar to the Premarital Agreement but talking about partition and exchange of existing property.

· Can opt out of income from separate is community.  

· Most states:  income from separate is separate = Texas is different from almost all others.

Enforcement is identical to above.

Pre-existing creditors.

Practice and Drafting tips:

Most lawyers don’t want to draft these things:  invitation to be sued.

· Independent counsel:  not required but encouraged.

· Premarital agreements are easier to insist on than marital agreements.

· Absence of independent counsel doesn’t mean automatic bust of the agreement but it makes it easier.

· Timing:  Attack.  Condition for marriage doesn’t make it bust.  Get it in advance if possible.

· Argued but doesn’t usually work on its own.  Usually must also have a disclosure problem or s/t else.

· Full Disclosure:  Wealthier individual must make every effort to ensure full disclosure to guard against later bust.

· Waivers:  usually two documents.  Must be before the execution of the agreement.

· Videotape:  

· Declaratory Judgment:  used before there is controversy.  Ensures that the agreement is not defective.

· Spousal Maintenance:  may/may not be waivable.

· Retirement Benefits:  not waivable:  fed law preempts.

Note:  agreements made during marriage are more at risk to charges of involuntariness or unconscionability since arms length is almost impossible.

Anthology of cases:  attacks aren’t as successful as they used to be.  These agreements are being upheld more and more over modern time.

· Marsh v. Marsh (1997), etc.
· Earlier cases more sympathetic to attacks.

Transmutation of Separate to Community Property

Used to not be able to take SP to CP.  Now you can through agreement.

Advantages of Transmutation:  Probate law favors.  Family law doesn’t.  

Formalities are similar to marital agreements:

· Agreed to, in writing, signed, specify the property.  No counsel required.

· Enforcement

· Safe Harbor Clause:  presumed ok if warning is there.

· Provides tax benefits.  Stepped up basis at death:  when one spouse dies, if CP no cap gains tax.  Disadvantages:  lose control of management, creditors, passing by will.

Applies to spouses only.  Not premarital agreements.  Must be married in order to turn separate into community.

Not extended to future property.  Only existing property is included.

Topic VII: Division of Property on Death of Spouse.

Rule:  No Just and Right Division at death.  There is a 50/50 division of CP upon death.

Community Property on death passes in title under four principles:

· Title passes immediately

· Debts to be paid

· Executors

· Hold estate in trust

When a spouse dies, that person’s CP is under the control of the testator.  Can’t defraud, can’t touch.  They can leave their half of the CP to anyone they want.  They have full control.

See p.155   Read the Circles not the Statutes!

Rule:  The heirs of a dead spouse receive an undivided one-half interest in the CP and the spouse retains their one-half undivided interest in the CP

· Leaving a one half interest in everything community.  Either by will or in testate succession.

Rule:  A deceases testator can only devise what he/she owns (all his/her SP + ½ CP).

In testate death:  

Separate Property: Surviving child distinction; spouse has no call on ownership of the separate property.  

· Spouse gets homestead interest but no ownership.  Subject to the life estate.

· Child owns the whole but 1/3 is tied up in the life estate of the surviving spouse per s. 38 of the Tex. Prob. Code.  

· Surviving spouse gets a third of the revenues.

Community Property:  if kids are from both spouses then all goes to surviving spouse. If kids from decedent only, then kids get dead spouses half,  other spouse keeps their half.

Inheritance Rights of Children:

Maternal Inheritance:  simple.

Paternal Inheritance:  complicated.  Child is the child of the presumed father.  Presumed to be the husband of the mother at conception or birth.  Rarely an issue.

· If a presumed father:  in testate succession rules apply.

· Adjudication in court:  can also tie a child to the father for probate.

· Adoption:  makes you the father of the child

· Signed:  in writing that you are the father of the child.

Rule:  Community ends upon death.  Any property acquired after death is SP.

Joint Tenancies:

· Not uncommon for securities, rare for real property.

· Bank accounts and securities are held as JT’s with right of survivorship most of the time.

· JTWROS and CPWROS

· Just b/c a name is on an account doesn’t mean that you have all rights to the property.  Character of the property is not affected by title.

· Joint tenancy of separate property passes by will or intestate succession for SP

· Joint tenancy of community property passes by will or instestate succession for CP

· Right of survivorship allows the other joint to take the property.

· This is allowed so long as the character of the property allows it.

· Trouble:  Hilley v. Hilley
· Spouses normally want right of survivorship to their property.  Used to have to partition and exchange an account to do this. Required taking CP and turning it into SP.

· No one did this well.

· 1987 law changed.

· CPWROS:  CP w/ Right of Survivorship amendment overturned Hilley case.

· 2 parties can take CP and agree it is with ROS they take it out of intestacy.

· Must be in writing, signed by both parties, described in the agreement and contain a phrase stating “with right of survivorship”

· Usually in bank accounts, security accounts etc.

· Probate lawyers don’t like this b/c all property that isn’t real estate can bypass probate entirely. Doesn’t escape taxation though.

Topic VII:  Division of Property on Divorce 

General Rule:  in divorce the court shall order the division of property that is just and right and in the best interests of each party and any children.

Estate of the parties = CP estate.

· Note:  character of CP is irrelevant because it is not about management of the CP on dissolution.  

· At divorce partition the 3 types of property are HSP, WSP and CP (not HSMCP, WSMCP, and JMCP).  

· The big earners would have a windfall in the CP area if you considered the management of the CP at divorce.  

The only exception = if the divorce agreement was a fraudulent scheme to defraud creditors.

When you dissolve the community what each takes away is a partition and then become his/her separate property.

Quasi-Community Property:

Division of Property under Special Circumstances:  complications w. property brought to the state by already married couples.  Quasi-Community Property = conversational name.  

· Property that would have been CP had they acquired it here in TX.  If you try to re-characterize it as CP you may violate constitution by re-characterizing without DP of law.

· Treated as CP for purposes of division.  Character is not considered

Case law 178-180. See highlighted cases.

Rule:  Trial Court can divide the property as they see it just and right.  

· Standard for review is abuse of discretion.  If AC finds an abuse of discretion it is remanded to TC.

· Doesn’t have to be a 50/50 split.  Usually no more disparate than 60/40 though.

Rule:  Separate property is not divisible upon divorce.

Factors in Just and Right Division:

· Fault in breakup of the marriage

· Disparity in earning power

· Each spouses business opportunities

· Education

· Ability to earn a living (health, age, need for future support)

· Size of each SP

· Waste of CP or fraud

Division of Property Cases:  Trial court divisions upheld.

In the Matter of the Marriage of Jackson 1974

Dr Jackson v. Mrs Jackson 

p. 182 Dr. claims CP of $360K + farm of $152K, wife claims CP is worth $660K. CP worth $511K to TC.  Splits the difference:  screws the wife?  Division in kind not possible here b/c the stuff is mostly the Dr’s equipment and office bldg.

Cooper v Cooper

She gets CP of $1M plus her own SP of $600K + furniture

He gets $284 CP plus both attorney bills.

Range of the divisions is substantial.  As long as the TC says its fair the AC will uphold.

Topic VIII:  Reimbursement

The primary challenge for today’s family law lawyers.

Reimbursement = judge made.  Can’t take SP and award it to the other spouse, can only order reimbursement for community money or SP used for the benefit of the other spouse’s SP.

Inception of title rule – reason for harshness.

Jury Charges:  rare that this stuff goes to a jury.  Have to ask for it.
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Types Reimbursement Claims:

1) Debt repayment:  measured by the actual amount paid.  No time value of $ calculation.

2) Off-set:  measured by the benefit received in return (off-sets the actual amount paid).

3) Improvements to real property:  measured by the enhancement in value.

4) Time, toil, talent or effort:  belongs to the community and is measured by the value to community off-set by the value to the separate estate.

Burden of Proof:

Reimbursement claims for CP:  by preponderance of evidence

Reimbursement claims for SP: by clear and convincing evidence

Statutes try to bring a legislative degree of fairness to the reimbursement problems through the Equitable Interests.  See. P. 202-05

Case law:

Jenson v. Jenson (1984)  (Jenson III)
Husband owned controlling shares in company prior to marriage.  His time, toil and effort = appreciation in value of shares.

Character of the stock = separate property of the husband.

Appreciation = his separate property.  Mules case.

Reimbursement v. Community Ownership of the time, toil and effort of the husband

· Reimbursement is adopted by the TXSC.  Community is entitled to the reimbursement for the reasonable value of the time and effort of either spouse that contributed to the increase in value of the stock minus remuneration received for salary, bonus dividends, etc.

· How do you tell what the appreciation in value stems from?  Irrelevant.  Only matters to the Community Ownership theory.

Anderson v. Gilliland (probate case)

Anderson = daughter

Gilliland = widow (step-mother)

50/50 split.  50% of the CP was vested in his daughter.  If it’s an asset in the community estate the estate gets reimbursed.

Community funds and community credit used to enhance the separate property of the step-mom.  Court determines that enhancement = proper measure of reimbursement.  

CP -> WSP.

Enhanced value alone = $54K.

Mortgage = $10,154

Difference = $43,846 enhanced value.  50% to wife and 50% to husband’s estate.  

· Wife has claim to 50% of husband’s estate and daughter has claim to 50% of the husband’s estate.

Reimbursement Claims

1)
Improvements:
Reimbursement is enhancement in value to the receiving estate offset by any related benefit received by paying estate.

Reimbursement and Equitable Interest Problem:  Handout p. 205-A.

Divorce = divide in kind.  Decided by the court.  Different than the 50-50 split in probate.

Community funds for the improvement of separate property = offset?

Swimming Pool.  Equity is enhanced.

2)
Debts:

Reimbursement is cost offset by value of any related benefit received by paying estate

Example:

· CP paid debts on the WSP.  Principle, interest, maintenance, insurance, and repair.  What did the community receive for its expenditures?  Living in the house.  Is living in the house the same as building the pool?  No.

Offset = the value of living in the house.  Rent.

PITI + RM = the reimbursement rights to ITI+RM do not directly benefit the separate property estate.  No enhancement to the SP that the CP pays for it.  SP equity is not increased as a result of paying R = repairs for example.

· Historically then ITI + RM = the offset.  Equity not enhanced

· P = the enhancement to the SP = the reimbursement amount.  Equity enhanced.

Things not reimbursable:

· Living expenses

· Alimony or child support payments

· Expenses for professional education

· Management and preservation of SP

· Gifts

These are all ordinary community expenses

Defense to claim of reimbursement:
The transfer between estates was a gift.

Equitable Interests con’t p. 202

Recap:  inception of title s/t unfair.  Anderson well decided:  reimbursement for what the community contributed.

a. codifies Anderson v. Gilliland

2 kinds of equitable interests

1. One marital estate makes contributions to the improvements of another marital estate.

2. One marital estate pays off the debts of another marital estate. 

a. Usually looked at as a quasi partnership where apportionment can happen.  

b. Character of the property does not change.  

c. 3.404 creates equitable interest w/out creating an ownership interest.  

Equitable interests are divisible on divorce.

New statute from 1999.  Little case law in this area.

Topic IX.
Additional Complex Problems

Cameron v. Cameron:  What’s mine is mine.

You can’t divest a person’s separate property on divorce.  Separate property stays separate.  Only CP is divisible b/t the spouses.

· The ruling is dicta, but still listened to 

· When parties move here and then get divorced = quasi-community property statute.  Divisible as if subject to TX CP laws.  

· If would be considered SP in TX, can’t split it when spouses divorce.

Estate of Hanau v. Hanau

Does Cameron apply to probate cases?  No.

Quasi-community property discussion here is not appropriate.  Characterization in probate is different than in divorce.

Property from IL will be divided by probate rules in IL law.

Retirement Benefits

Earnings during marriage belong to the community

Employment benefits not immediately payable like retirement, stock options, etc are deferred compensation:

· The portion earned during marriage is CP

· If you aren’t sure it is If as is Certain
· Courts determine the rights at the time of divorce to deferred compensation

Two types of plans:

1) Defined Benefit Plan:  pension plan.  Promise from employer to pay when you retire. Payments can be calculated ahead of time.  Based on an equation:

(years employed) x (highest earnings) x (%/yr for employment)x(rank) = military

(2.5%yr) x (highest 3 year average salary) x (20 years) = teachers

Taggart v. Taggart

See formula p 215(a).  original plan used.  Problems = didn’t factor in what he earned after they divorced.

Berry v. Berry

Factored in what he earned after.  Used what he was eligible for as of the time of divorce.
2) Defined Contribution Plan:

No way to calculate exactly what the future retirement payments will be.  

· Unlike benefit plans.

· Treated as tax sheltered savings accounts for purposes of division.

Iglinsky v. Iglinsky

At divorce division of a defined contribution plans are treated just like savings accounts.  Apportioned to spouses based on value of the community’s interest at the time of divorce.

· Amount there before the marriage = SP, amount accumulated since is CP.

· Don’t look at tracing or appropriation; too commingled.

Formula:

(# months married while plan in effect/# of months total) x (value on date of divorce) = community interest.

Community interest/2 = 50/50 CP split.

Texas:  non-alimony state until 1995.  Now have limited alimony = Spousal Maintenance

· Welfare provision to keep people off public assistance.

· Very narrow provision 8.002

· Test #1:  are you eligible?

· Married 10 years (abuse/family violence exception)

· Not enough SP to support yourself or

· Disability or child that needs care or lack of marketable skills

· Can last indefinitely if you are disabled.

· Others limited to3 years

· Enforcable by wage garnishment

· Test #2:  How much are you eligible for? 8.003

· Financial resources

· Education and employment skills

· Marital misconduct

· Duration of marriage

· Age, employment history, etc.

· Homemaker contribution

· Caps at 20% or $2500 a month whichever is lesser.

· Terminates on death of one party or you remarry or shack-up.

· Modifications are downward only.  Obligor is not an insurer.  

· No palimony allowed.

Post Divorce Decrees:  Whoops we forgot!

Courts retain power to enforce decrees and can correct errors it made in divisions.

· Divided in just and right form by the court. 9.203.

· Probate rules no longer apply.

· If court was not the original jurisdiction parties can assert jurisdiction in Texas under TX laws.

Forgetting to award

Life Insurance and Retirement Beneficiaries:  Original designation becomes void unless you designate the ex-spouse again after the divorce.

Divisions of property cannot be changed or amended once divorce decree is approved.

· Divorce court can only clarify an original order

· Can not substantively re-divide property

Separate Property:

· Corpus of a trust

· Improvements on SP

· Cemetery plots

· Royalty interests

· Mineral bonus payments

· Stock dividends and stock splits

· Contracts for post-divorce services

· Professional degree

· Military disability

· Personal goodwill

· Increase in value of stock due to market

· Gifts

· Property through devise, descent or agreement

Community Property:
· Income received from a trust

· Crops

· Timber

· Bricks (not a mutation)

· Delay rentals on minerals

· Rent, revenue, interest from SP

· Offspring of livestock

· Employee life-insurance earned during marriage

· W.C insurance

· Disability insurance purchased with CP

· Deferred comp earned during marriage

· Contingent fee contracts earned during marriage

· Employee benefits earned during marriage

· Disability benefits unless federal preemption

· Employment bonus pd during marriage

· Earnings of a child

· Earnings of a spouse

· Loss of earning capacity 

· Loss of services

· Lottery prizes

· Retirement and pension benefits earned during marriage

· SS disability

· Some RR retirement benefits

· Military retirement

· IP during marriage

· Cash dividends from stocks

· Stock options earned during marriage (vested and unvested)

· Corporate goodwill (maybe)

· Distribution of partnership profits

· Partnership interests (not management)

Not belonging to either SP or CP:

· Property owned by a trust

· Property owned by a partnership 

Inception of Title:
· Earnest money contracts

· Lease-option agreements

· Contract for deed

· Adverse possession:  when ripens

· Leasehold interests (including minerals)

· Royalty interests

· Working interests

· Life insurance (premiums paid during marriage can be reimbursed to the CP)

· Property insurance proceeds belonging to SP coverage remain SP, belonging to CP coverage remain CP

· Partnership interests

· Corporations (date stock is acquired)

Fixtures:
· Take on the character of the land

· Improvements to the land take on the character of the land

· General Rule:  permanent annexation to the soil of a thing makes it part of the realty.

