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SECURED TRANSACTIONS

I.  The Scope of Article 9

A. Definition of “security interest”

1. § 1-201(37): An interest in personal property or fixtures which secures payment or performance of an obligation.

2. When the property in question is real property – land and the buildings on it – the legal device used to create this relationship and the resultant interest given to the creditor are traditionally referred to as a mortgage (for the law of which you will have to look elsewhere).

B.  § 9-109 Scope

1. General scope of the article applies to 

· a transaction, regardless of its form, that created a security interest in personal property or fixtures by contract, 

· an agricultural lien, 

· a sale of accounts, chattel paper, payment intangibles, or promissory notes,

· a consignment,

· security interests under 2-401, 2-505, 2-711(3), 2A-508(5) as provided under 9-110, AND

· a security interest arising under 4-210 or 5-118.

2. A security interest in a secured obligation is not affected by the fact that the obligation is itself secured by a transaction or interest to which this article does not apply.

3. Article 9 does not apply to the extent that there are other State or Federal statutes governing security interests OR if there are independent and superior rights of a transferee beneficiary.

4. The Article also does not apply for certain liens, assignments, AND sales of accounts, chattel paper, payment intangibles, or promissory notes as part of a sale of the business out of which they arose.
DETAILS:

· If the transaction was intended by the parties to create a security interest, a security interest will be created, despite the absence of legal formalities.

· A purchase agreement for monthly installments does not create a security interest.  The seller is an unsecured creditor with no right to repossess the item in the event of default.  Even if a negotiable note (instrument) is signed, seller is still an unsecured creditor because there was no intent to create a security interest.   Seller has contract remedies.  Conditional sale language with seller retaining title may create a security interest.

· Sale of accounts receivable to a firm for a fixed amount is governed by Article 9.  §9-109(a)(3).  The Official Comments state that sale of accounts, chattel paper, etc. are within the scope of Article 9 to avoid the difficult problems of distinguishing transactions intended for security and those not so intended.

· Real estate mortgages used as collateral are not within the scope of Article 9 because they are not personal property or fixtures.  A note from a real estate transaction may be within the scope of Article 9 as an instrument.

· A mechanics lien statute is not an Article 9 security interest.

· § 9-109(d)(8) provides that Article 9 is inapplicable to transfers of an interest under a policy of insurance.

· Deposit accounts, certificates of deposit (not a deposit account be definition), and liquor licenses (personal property)?

· Parties cannot opt out of Article 9 through K drafting.  If the transaction creates an Article 9 security interest, it is covered.

II. Lease of Goods and Article 9


A.  Brook, Pages 23-47

B. The issue is whether a transaction creates a lease of goods or a security interest disguised as a lease.  The security interest disguised as a lease is governed by Article 9.  The “true” lease is governed by Article 2.

III.  Attachment: The Security Agreement

A. § 9-203 states that attachment of collateral occurs when it becomes enforceable against the debtor and third parties.  A security interest is enforceable against the debtor and third parties when there is a security agreement of some kind (b)(3), value has been given, and the debtor has some rights in collateral.

B. § 9-201(73) defines a “security agreement” as an agreement that creates or provides for a security agreement.  A security agreement does not have to be a physical thing, but as a practical matter, it is usually a written and signed document.

C. § 9-203(b)(3), collateral in the possession of the secured party pursuant to the debtor’s security agreement is one way of satisfying the “security agreement” requirement.

D. If none of the other (b)(3) requirements are met, it is essential that (b)(3)(A) is met:

The debtor has authenticated a security agreement that provides a description of the collateral and, if the security interest covers timber to be cut, a description of the land concerned.

· § 9-102(a)(7) defines “authenticate” in part as “to sign”.  The formal requisite of writing is in the nature of the Statute of Frauds.

· The bottom line is that except in those rare situations where an oral agreement will suffice because the collateral is put into the hands of the secured party, there must be a written security agreement containing a proper description of the collateral and signed by the debtor.

· § 9-108(a) refers to the sufficiency of description.  A description of personal or real property is sufficient, whether or not it is specific, if it reasonably identifies what is described.

· A security agreement in “all equipment” is sufficient description to reasonably identify what is described.  When the security agreement describes “all equipment in Exhibit A” and Exhibit A is lacking, there is insufficient description.

IV.  The How and When of Attachment

A. Value 

1. Value is not defined in Article 9.  

2. It should be given by the secured party to the debtor in some form or another.

3. Definition in § 1-201(44)(d): A person gives value for rights if he acquires them in return for any consideration sufficient to support a simple contract.

B.   Debtor Rights in Collateral

1. Not defined in Article 9 or anywhere else in the Code.

2. 1972 Code states that “attachment occurs as soon as all of the events specified in (1) have taken place unless explicit agreement postpones the time of attaching.”

3. Merely having possession of collateral does not mean that the debtor has rights in the collateral.

4. A thief and a bailee do not have rights in the collateral.  A purchaser of the item from the thief has the same rights in the item as the thief, and therefore, may not use the item to obtain a security interest.  It is generally the lenders duty to do the investigation to determine whether the debtor has rights in the collateral or not.

5. § 9-204: A security agreement may create or provide fro a security agreement in after-acquired collateral.  A security interest does not attach under a term constituting an after-acquired property clause to: 

(1) consumer goods,

[other than an accession when given as additional security, unless the debtor acquires rights in them within 10 days after the secured party gives value], OR

(2) a commercial tort claim.

A security agreement may provide that collateral secures future advances or other value.  The parties are free to agree that a security agreement secures any obligation whatsoever.

“Floating Lien”: The debtor has liberty to use or dispose of collateral without being required to account for proceeds or substitute new collateral.

V.  Introduction to Perfection and Classification of Collateral

A. Attachment simply gives the secured party the right to “go against” the collateral if the debtor fails to meet its underlying obligation.  The creditor has the opportunity to get paid most of what is owed by taking control of the collateral through repossession if necessary, reselling or otherwise disposing of it for gain, retention of the proceeds of the disposition, etc.  The secured party needs more than attachment to protect its interests to as great extent as Article 9 will allow.

B. Perfection is the mechanism through which the secured party asserts its rights in the collateral against third parties who might claim an interest against the same debtor’s property.  An example of a third party is a trustee in bankruptcy, whose obligation is to represent the rights of the whole class of unsecured creditors.

C.  Classification of Collateral - § 9-102

1. Tangible Collateral

· Goods

· Accessions

· Consumer Goods

· Co-mingled Goods

· Equipment

· Farm Products

· Fixtures

· Proceeds 

· Inventory

2. Semi-Tangible Collateral

· Chattel Paper

· Certified Securities

· Commodity Contract

· Document

· Instrument

· Investment Property

· Proceeds

· Specialties

3. Intangibles

· General Intangibles

· Account

· Commercial Tort Claims

· Commodity Account

· Deposit Account

· Electronic Chattel Paper

· Health Care Insurance Receivable

· Investment Property

· Payment Intangible

· Proceeds

· Securities Account

· Securities Entitlement

· Uncertified Securities

[See Page 32 and Changes to Revised Code!]

· “Goods” are defined in § 9-102(44) as all things that are “movable” when a security interest attaches.  The thing must be movable at the time the interest attaches.  The requirement is essential so as to exclude real property as being a good.

· Classes of goods are mutually exclusive.

· Equipment is a catchall: Goods other than inventory, farm products, or consumer goods.

· Courts have generally said that collateral is classified at the moment is attaches.

· Farm products include supplies used or produced in the farming operation and products of crops.

· Inventory includes raw materials.  Fuel for a machine is an example of this.

· “Account” means a right to payment of a monetary obligation.  It is an intangible and does not include rights to payment evidenced by chattel paper or an instrument, etc.

· A warehouse receipt where one’s inventory is stored is a document.  Documents, unlike instruments, may be either negotiable or nonnegotiable.

· A check is an instrument.

· Chattel paper is a writing that evidences both (1) a monetary obligation AND (2) a security interest in specific goods.

· Mineral interests are general intangibles (miscellaneous types of contractual rights and personal property).

· Investment property: § 9-102(49).

VI.  Perfection by Filing: When and What to File


A.  § 9-308: Perfection of a Security Interest

1. Perfection cannot occur unless and until attachment has occurred.

2. A security interest or agricultural lien is perfected continuously if it is originally perfected by one method under this article and is later perfected by another method under this article, without an intermediate period when it was unperfected.

3. Perfection of a security interest in collateral also perfects a security interest in a supporting obligation for the collateral.

B.  Means of Perfection



For all collateral other than investment property,

1. Filing

2. Possession, OR

3. Automatic Perfection (Perfection automatically upon attachment without taking any other steps).

C.  § 9-310: When Filing is Required to Perfect

· Filing is the exclusive way to perfect interests in accounts or general intangibles.

· Section (b) lists situations in which filing is not necessary.

· Assignment of a perfected security interest does not require a new filing for the security interest to continue.

E. § 9-516: What Constitutes Filing; Effectiveness of Filing.

· Communication of record of filing to a filing office and tender of fee or acceptance of record by the filing office constitutes filing.

· It is the responsibility of the secured party to make sure the filing office receives the record.  Once received, it is the responsibility of the filing office to ensure its proper placement and processing.

· § 9-502(d): A financing statement may be filed before a security agreement is made or a security interest otherwise attaches.

· Is the debtor’s signature required on the financing statement under the new Code?  Does the lack of the signature make the financing statement fatally insufficient?

· The financing statement serves as a “notice function” and the details of a secured transaction can be found in the security agreement.  Further inquiry by the potential creditor is necessary.

· An unincorporated business must give the name of the DEBTOR, not the business, unless it is a partnership [OLD CODE].  See § 9-503(a)(4) for new Code.

· Misspelling or entering the wrong name will not perfect a security interest.  This is because the integrity of the notice function is compromised.  The rule is subject to the seriously misleading test.

· Most courts hold that the signed financing statement cannot fulfill the requirement for a written security agreement for attachment to occur.

· Generally, where the security agreement clearly grants a specific, unambiguous security interest, parol evidence (financing statement) cannot enlarge the security interest beyond that stated in the security agreement.

F. What To File

· § 9-502 - § 9-504

· The function of the filing system is to give effective notice of certain claims that may be made on the debtor’s property.
· § 9-506: Effect of Errors or Omissions: A financing statement substantially satisfying the requirements of this part is effective, even if it has minor errors or omissions, unless the errors or omissions make the financing statement seriously misleading.
VII.  Perfection by Filing: Where to File


A.  § 9-501: Filing Offices: Secretary of State, etc.

B. Central filing is now important.  Local filing is for real estate and transmitting utilities now.

VIII.  Perfection by Possession

A.  § 9-309 and § 9-310: Security interests that are perfected upon 

      attachment and exceptions for which filing is not necessary.

B.  Applies to goods, instruments, negotiable documents, money, or 

tangible chattel paper.  Does not apply to accounts and payment intangibles.

C. A security interest is perfected by possession from the time possession is taken without a relation back to the date of the original security agreement.

D. Comments: Possession by agents may constitute actual possession.

IX.  Automatic Perfection: The Purchase Money Security Interest in Consumer 

       Goods


A.  § 9-103
B.  The PMSI may be claimed by a seller, a supplier, or a third party 

financial institution that lends money to the debtor to acquire the goods or inventory.

C. The moment of attachment is the moment of perfection for PMSI (automatic perfection).

D. The “add on” clause may jeopardize PMSI status.

E. An otherwise perfectly legitimate purchase money interest can be transformed into a mere ordinary nonpurchase money interest by any tampering with the simple one-to-one loan-to-collateral formula.  REJECTED IN COMMENTS.  “Dual Status” rule applies…

“to the extent” that…PMSI up to that amount.  Rest is ordinary secured transaction.

F. Automatic perfection is for consumer goods.  Other collateral, such as equipment, etc. requires filing for perfection.

X.  Automatic Perfection: Other Instances

A.  § 9-313: When Possession by or delivery to Secured Party Perfects 

      Secuirty Interest Without Filing.

· A document can be perfected by possession.

B.  § 9-312: Control is required for perfection of deposit accounts or letters-

of-credit.  While goods are in the possession of a bailee that has issued a negotiable document covering the goods, a security interest in the goods may be perfected by perfecting a security interest in the document.

C. § 9-312(f): Allows a temporary period of automatic perfection running 

up to 20 days as collateral in the possession of a commercial bailee is released back into the hands of the debtor for certain purposes.  The comments suggest that there is no useful purpose in requiring a filing in such a situation.

D. For D, see continuous perfection provision also.

E. § 9-312(e): A security interest in certificated securities, negotiable documents, or instruments is perfected without filing or the taking of possession for a period of 20 days from the time it attaches to the extent that it arises for new value given under an authenticated security agreement.

F. § 9-309(2): An assignment of accounts or payment intangibles which does not by itself or in conjunction with other assignments to the same assignee transfer a significant part of the assignor’s outstanding accounts or payment intangibles IS PERFECTED WHEN IT ATTACHES.
XI.  Perfection on Investment Property

XII.  Changes in the Situation: When, Where, and What to Refile

A.  § 9-515(a): Except as provided in the other subsections of this section, a 

      filed financing statement is effective for 5 years after the date of filing.


B.  Manufactured home = 30 years.


C.  A continuation statement may be filed within 6 months of the 5 year 

expiration date, making it effective for 5 more years from the date of expected expiration.

D.  § 9-512: Amendments to Financing Statements

E. § 9-513: Termination of Financing Statement

XIII.  Multistate Transactions


A.  K between debtor and secured party, so choice of law provision in § 1-

105(1) states that the parties are free to, in their security agreement, elect the law of any state to which their transaction bears a “reasonable relationship.”

B.  Generally, location of the debtor is now the rule.  See §§ 9-301, 316, 303, 

     337, 307, 304, 305, 306.

XIV.  Basic Priority Rules


A.  §§ 9-317, 9-102, 9-322, 9-323, 9-324


B.  Security interest is subordinate to the rights of a lien creditor (ex. 

judgment creditor, bankruptcy trustee, etc.) if becomes a lien creditor before the earlier of perfection or attachment and financing statement filed conditions met.


C.  First to file or perfect rule if both security interests are perfected.


D.  § 9-333: Mechanics/ possessory lien:  Takes priority unless statutory 

      and the statute provides otherwise.

XV.  Priority and the PMSI


A.  “Superpriority”


B.  § 9-317(e) and Comment 8: If a person files a financing statement with 

respect to a PMSI before or within 20 days after the debtor receives delivery of the collateral, the security interest takes priority over the rights of a buyer, lessee, or lien creditor which arise between the time the security interest attaches and the time of filing.

C.  § 9-324: Priority of PMSIs: For goods other than inventory and   

livestock, PMSI has priority over conflicting security interest in the same goods if the PMSI is perfected when the debtor receives possession of the collateral or within 20 days thereafter.

D.  § 9-324(c) and (d): Criteria for inventory PMSI priority.

XVI.  Fixtures

A.  Goods that have become so related to particular real property that an 

      interest in them arises under real property law.  § 9-102(41).


B.  § 9-334: Priority of Security Interests in Fixtures and Crops

· A fixture filing is defined in § 9-102(40).  It covers goods that are or are to become fixtures.
· The purpose of the fixture filing is to give notice to those interested in the real estate and the fixtures which may be attached to it.
· The general rule is that a security interest in fixtures is subordinate to a conflicting interest of an encumbrancer or owner of the related real property other than the debtor.  The exceptions are in § 9-334(e) – (j).  Note that this applies only when the conflicting interest arises out of the applicable local law of real property.  Otherwise, look to other priority provisions in Article 9.
XVII.  Sales and Other Transfers of Collateral

A.  § 9-315: Secured Party’s Rights on Disposition of Collateral and in 

      Proceeds.

· The general rule is that the security interest continues in collateral notwithstanding sale, exchange or other disposition thereof unless the disposition was authorized by the secured party in the security agreement or otherwise, and also continues in any identifiable proceeds including collections received by the debtor.

B.  § 9-320: Buyer of Goods

· ordinary course of business

· consumer goods

XVIII.  Proceeds

A.  § 9-315: Secured Party’s Rights on Disposition of Collateral and in 

      Proceeds.

· The general rule is that the security interest continues in collateral notwithstanding sale, exchange or other disposition thereof unless the disposition was authorized by the secured party in the security agreement or otherwise, and also continues in any identifiable proceeds including collections received by the debtor.

· Perfection of proceeds occurs if the original collateral was perfected.

· The perfection becomes unperfected on the 21st day after the security interest attaches to the proceeds UNLESS:

(A) a filed financing statement covers the original collateral, AND

(B) the proceeds are collateral in which a security interest may be perfected by filing in the office in which the financing statement has been filed, AND

(C) the proceeds are not acquired with cash proceeds.

OR 

The proceeds are identifiable cash proceeds 

OR

The security interest in the proceeds is perfected other than under subsection (c) when the security interest attaches to the proceeds or within 20 days thereafter.



Perfected proceeds become unperfected when….

If a filed financing statement covers the original collateral, a security interest in proceeds which remains perfected under subsection (d)(1) becomes unperfected at the later of:

1. when the effectiveness of the financing statement is up OR

2. the 21st day after the security interest attaches to the proceeds.

· Commingled are identifiable if goods AND secured party can trace the goods.

B.  § 9-203(f): Secured party has rights in proceeds.

XIX.  Chattel Paper and Account Financing


A.  Sellers or retailers often sell off or use as collateral chattel paper and 

account receivables to finance projects/inventory restocking.  Falls within the scope provision of Article 9.

· A secured party and the Accounts Receivable Financer (either sale or security interest) are in a priority contest as to the chattel paper and accounts receivable “proceeds.”

· § 9-330.

B.  Negotiable notes not made a part of chattel paper are instruments and 

     can be used as collateral for an Article 9 security interest.  § 9-331.

XX.  The Event of Default and the Process of Repossession

