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RELEVANCY
· FRE 402: relevant evidence generally admissible

· FRE 401: definition of relevant evidence

· Evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence

· Two different concepts

· Materiality = whether evidence is offered upon a matter properly in issue

· Probativeness = evidence tends to logically prove the proposition for which it is offered

· The evidence does not have to establish the fact, all it has to do is make the fact somewhat more likely than it would be without the evidence

· “A brick does not make a wall”

· Part of a chain of inferences that prove an issue

· Cases:

· Judgment of Solomon: evidence at issue is reaction of women to Solomon’s proposal

· Evidence probative as to who is the biological mother or as to who would be the better parent

· Knapp v. State: evidence at issue is whether D had heard that marshal had beaten an old man to death; P offered testimony that old man died of natural causes.  D objected that issue was whether D had heard story not its truth or falsity

· Ct. says to show that there was no basis for D’s statement has a tendency to make it less probable that D was telling truth

· Sherrod v. Berry: police officer shot man.  testified that man reached into coat, thought he was reaching for weapon.  judge admitted evidence that man did not have a weapon.

· Ct. says evidence beyond what officer reasonably believed at the time should not have been admitted b/c irrelevant and improper

· Contrary to Knapp, seems to be based on fact that it involves a police officer

· FRE 403: exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time

· Although relevant, evidence may excluded if its probative value is substantially outweighed by

· the danger of unfair prejudice,

· confusion of the issues, or misleading the jury, or 

· by considerations of undue delay, waste of time, or needless presentation of cumulative evidence

· Probative value v. prejudicial effect

· Judge has broad discretion to exclude evidence no matter how relevant it is

· Conducts balancing process = assumes that evidence will be believed by jury

· Cannot be excluded simply because he does not find it credible = for jury

· Analyze probative value with respect to a material fact if the evidence is to believed, not the degree the court finds it believable

· Will not be overturned unless a clear abuse of discretion

· Unfair prejudice = an undue tendency to suggest decision on an improper basis

· Cases:

· Old Chief v. U.S.: D charged under law which makes it illegal for someone with prior felony conviction to posses a firearm.  D offered stipulation that had been convicted of a felony.  P refused to join in stipulation, and introduced evidence of prior conviction at trial.

· P generally entitled to present its case in most persuasive manner

· If evidence excluded must rest on 403 grounds

· D’s offer was good evidence of underlying felony because the point at issue was D’s legal status, which is independent of the later crime charged for.

· Most the jury needs to know is that D’s conviction satisfies the underlying felony requirement

· Ballou v. Henri Studios: P sued D for victim being killed by D’s truck.  P filed motion to prevent intro. of blood alcohol test that showed victim was intoxicated at time of accident.  

· At hearing, P offered testimony of nurse that victim did not have alcohol on breath and did not appear intoxicated

· Trial ct. excluded the evidence on the basis that on the lack of credibility of test and it would be extremely prejudicial to P

· App. ct. reversed  for abuse of discretion b/c the court weighed the credibility of the evidence and the prejudice of the test did not outweigh its probative value

· FRE 104: preliminary questions

· 104(a): questions of admissibility

· Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to (b).  The court is not bound by rules of evidence except those with respect to privilege

· 104(b): relevancy conditioned on fact

· When relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition

· Judge cautions jury to only consider evidence only if underlying fact proved

· Questions to keep in mind

· What is the evidence being offered to prove?

· Is the evidence of consequence to resolution of the case, is it material?

· Is it probative?

· Is there still some reason why it should not be admitted?

HEARSAY

· FRE 801(c): hearsay = assertion centered

· Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

· Important to identify to what issue is the evidence being directed to determine whether statement is being offered for its truth

· 801(a) = statement

· Oral or Written assertion

· Assertive conduct, if it is intended by the person as an assertion

· nonverbal conduct intended by the person as an assertion

· Definition of hearsay under TRE

· TRE 801(a) = statement

· oral or written verbal expression

· nonverbal conduct, if it is intended by the person as a substitute for verbal expression

· TRE 801(c) = “matter asserted” includes any matter explicitly asserted, and any matter implied by a statement, if the probative value of the statement as offered flows from declarant’s belief as to the matter

· More broad, closer to common law concept

· FRE 802: hearsay rule

· Hearsay is not admissible except as provided by rules

· Rationale = concerns about trustworthiness and reliability of hearsay evidence

· Evidence not given under oath

· Declarant not subject to cross-examination in order to test perception, memory, veracity, and articulateness of declarant

· State v. English: D charged w/ murder.  Offered into evidence that L admitted to officers that he killed victim.  Ct. refused to admit evidence

· Ct. found that statement was hearsay and properly excluded

· Sworn statement by witness not a party to suit is still hearsay because no cross-examination

· Application of Hearsay Definitions 

· Statements offered to show declarant’s ability to speak not hearsay

· Estate of Murdock: Husband and wife died in plane crash.  In suit over estate, question of who died first.  Deputy testified that he saw wife was dead but heard husband whisper, “I am still alive.”  Trial ct. excluded testimony

· Ct. reversed b/c statement not offered for truth of the statement but to show the fact that it was made = dead men do not talk

· Statement offered to show effect on hearer not hearsay

· Statements made to a person may be offered to show notice, knowledge, motive, good faith, duress, probable cause, or had acquired info. that had bearing on subsequent conduct

· Duress

· Subramaniam v. Public Prosecutor: D found guilty of illegal possession of ammunition.  D claimed terrorists forced him to carry under duress.  Trial ct. refused to allow D to introduce alleged threats in order to show duress.

· Ct. reversed b/c statements not offered for truth of statements but to show that statement were made that reasonably put D under duress

· Notice = offered to prove that notice or warning was given and received

· Vineyard v. Vineyard: P slipped and fell on D’s wet ramp.  P allowed to introduce testimony from D’s employees that had heard other complaints about ramp being slippery when wet.  Testimony offered to show D had knowledge

· O.K. b/c statements relevant as to whether D had notice of problem, and hearsay does not apply when fact that statement was made is relevant, regardless if statement is true or false

· Statements offered to prove availability of the statements

· Johnson v. MCH: P had surgery at D hospital by allegedly incompetent doctor. P sued D for negligent hiring.  Trial ct. admitted evidence of doctor’s problems at other hospitals, including records of med. comm. investigations and sanctions.

· O.k. b/c records not offered for truth of opinions but for that existed and should have been considered by D

· Inflammatory or accusatory words = offered to prove anger or motive, thus reflecting on hearer’s later conduct

· Words of good faith = offered only to prove that the hearer’s subsequent conduct was in good faith

· Words that are legally operative facts are not hearsay

· When issue revolves around words that are legally significant in and of themselves (that they were spoken), regardless of truth, evidence of the words is admissible

· Words are not offered for truth but as legally operative facts

· Words in contract actions = words of offer, acceptance, rejection, guarantees

· Ries Biologicals v. Bank of Santa Fe: P made credit sales to client in reliance on verbal guarantee of payment by D.  When client failed to pay, P sued D.  Ct. allowed evidence of statement by officer of D guaranteeing payment

· O.K. because testimony of officer’s statements only to prove that the statement was made = fact that officer made statements is relevant, regardless of truth or falsity

· Words of gift, sale, or bailment = property actions

· Words alleged to be defamatory = in libel/slander actions

· Words alleged to be deceitful = in fraud actions

· Assertions as to declarant’s state of mind

· Direct out-of-court assertion by declarant as to state of mind is hearsay if asserted for truth of the matter ( see state of mind exception.

· If statement is not used for truth of the matter asserted, it is not hearsay and admissible

· Statement to show state of mind of declarant is not hearsay

· Fun-damental v. Gemmy: P made toy.  D made similar toy and sold to one of P’s prospective customers at lower price.  P sued for infringement.  P offered testimony of complaints of retailers re: pricing to show confusion of retailers.  Trial ct. allowed testimony.

· O.K b/c testimony not offered to show evidence of pricing but of confusion of declarants.

· Also covered by state of mind exception

· Statement to show state of mind not at issue is hearsay

· U.S. v. Hernandez: D arrested after meeting with informant and undercover agent. D charged with possession and distribution of cocaine.  At trial, undercover agent testified that DEA received investigated D after referral from U.S. Customs that D was a drug smuggler.  Govt. argued that testimony was admissible to show agent’s state of mind at start of investigation.  Trial ct. admitted

· Reversed, b/c agent’s state of mind was not at issue.  Testimony of referral was offered to prove the truth of the matter asserted in P’s closing arguments.

· Verbal conduct to show belief in fact sought to be proved is not hearsay (under Federal Rules)

· U.S. v. Zenni: D prosecuted for illegal bookmaking.  P sought to introduce evidence of answered calls of unknown callers placing bets by agents while searching premises.

· Implied assertions is not hearsay b/c sincerity not at issue since person is acting in way consistent with a belief although not intending to communicate that belief

· Calls were nonassertive verbal conduct offered for implied assertion that bets could placed at the premises.

· Compare, Wright v. Tatham: Issue was whether testator was competent when made will.  Sought to introduce letter from others to testators to show they thought he was competent.

· Ct. said was nonassertive conduct was hearsay

· Nonassertive conduct

· Conduct not intended as a substitute for words but is still probative of declarant’s state of mind = not hearsay under the Federal Rules ( show declarant’s state of mind and use for truth of the matter asserted

· Conduct manifesting person’s consciousness of guilt or fault

· Conduct by third persons as evidencing their belief as to a party’s condition

· Silence

· Silver v. N.Y. Central RR: P suffered ill effects due to temperature being too cold for her.  D attempted to offer evidence that no other complaints were made.  Evidence not admitted

· O.K. since making complaint would be of some consequence to passengers = silence is an affirmative inference of proper conduct or condition.

· Hearsay problem usually ignored in silence case, with the focus on relevancy

· Document to show character of place where found

· U.S. v. Jaramillo-Suarez: D accused of drug and conspiracy offenses.  Evidence against included “pay/owe” sheet recording drug transactions in apartment frequented by D

· O.K. b/c sheets used to show character and use of apartment where found

· Hearsay rule prohibits admission of drug ledgers to prove the truth of the matter asserted unless proper foundation is laid.

· Conduct manifesting third person’s state of mind or condition

· U.S. v. Rhodes: D charged with being a spy.  P introduced memo b/t two Soviet agents that contained biographical info. on P and indicated P was supplying info. to Soviets

· O.K. b/c memo only used to show belief that D working for them and explained basis for that belief.

· Not used for the truth of the matter, that D was a spy.

· Knowledge based on statements of out-of-court declarants

· U.S. v. Brown: D charged with preparing false income tax returns.  IRS agent testified that on 90-95% of her audits, D had overstated deductions.  Trial ct. let in.

· Reversed, b/c assumes agent’s knowledge was based on out-of-court statements = hearsay.  D could not cross-examine the declarants.

· Dissent: knowledge based on personal audit of returns = not hearsay.

· Fed. Rules allow expert to rely on hearsay to form opinions if it is the type routinely relied on by experts in the field. 

· Nonhuman evidence

· Testimony by a witness as to statements made by nonhuman declarants (animals, instruments) is not hearsay 

· lack motivation to dissemble and

· operation can be investigated in ct. through witnesses

· Buck v. State = results of tracking by bloodhound are admissible as circumstantial evidence of identity and guilt of D.  

· Two requirements:

· Shown that dog has been trained to follow humans and has been tested as to accuracy

· Other evidence of guilt

· City of Webster Groves v. Quick = instrument result is not hearsay b/c does not depend on the competency and credibility of absent declarant

· Guarantee of trustworthiness satisfied by exercise of cross-examination of witness as to results obtained and as to reliability of device.

· Hearsay Exceptions

· Rationale = necessity and trustworthiness

· Applicable rules

· FRE 801(d) = statements which are not hearsay

· FRE 803 = hearsay exceptions, availability of declarant immaterial

· FRE 804 = hearsay exceptions, declarant unavailable

· Unavailability

· Privilege against testifying

· Refusal to testify despite ct. order to do so

· Lack of memory concerning the subject matter of the statement

· Unable to testify due to death or then existing physical or mental illness of infirmity

· Absent from the hearing and the proponent of the statement has been unable to procure the declarant’s attendance/testimony

· TRE 804(5) = proponent has been unable to procure the declarant’s attendance or testimony by process or other reasonable means

· Not unavailable = if exemption, refusal, lack of memory, or absence is due to procurement of wrongdoing of the proponent of a statement for the purpose of preventing the witness from attendance/testifying

· FRE 805 = hearsay on hearsay

· Have to find exception for each hearsay statement

· FRE 807 = residual exception

· Dying Declaration

· FRE 804(b)(2) = statement made under belief of impending death concerning the cause or circumstances of what the declarant believed to be impending death

· Rationale = fear of death supplies sufficient trustworthiness and victim’s death makes hearsay necessary

· Under Federal Rules, admissible in all civil cases and in criminal cases only in homicide cases

· Traditional view = admissible only in homicide cases

· Under Texas Rules, admissible in all cases

· Admission requirements:

· Victim must be the declarant

· Doesn’t apply to deathbed confession of someone who killed victim

· Sense of imminent death

· Percepient witness

· Capacity to perceive, relate facts, and recognize obligation to tell the truth

· Lack of religious belief only goes to weight not admissibility

· Must state facts about the cause or circumstances of impending death

· Opinion about cause of death doe not count

· Death not required

· Death not required so long as declarant had imminent sense of death when declaration made and declarant is unavailable at the time of trial

· Treatment upon admission

· Treated to same attacks as could be asserted if declarant was present

· Withheld relevant facts

· Made prior inconsistent statements

· Proof of lack of perceptive capacity

· Evidence of facts to the contrary

· Court determines admissibility

· It is for trial judge alone to make preliminary determination if consciousness of impending existed before admitting declaration

· FRE 601 = judge decides competency of witness/declarant

· State v. Soles: V told father that D shot him.  Trial ct. admitted and D requested instruction that jury find that statement made without consciousness.  Trial ct. refused to give instruction.  Affirmed

· Jury only to decide credibility = jury decides how much weight to give to evidence

· Spontaneous and Contemporaneous Exclamations

· Excited Utterances

· FRE 803(2): A statement relating to a startling event or condition made while the declarant was perceiving the event or condition, or immediately thereafter

· Rationale = trustworthiness is supplied by spontaneous and contemporaneous nature ( minimizes chance for fabrication

· Admission requirements

· Startling event

· Produce shock, excitement, or similar reaction

· Need independent evidence of event

· Spontaneity

· Made spontaneously while under influence of shock or excitement

· Need not be strictly contemporaneous

· No definite and fixed limit of time

· The more composed and detailed the statement less likely to be spontaneous

· Related to exciting event

· No requirement as to competency, unavailability, or identification of declarant

· Present sense impression

· FRE 803(1): statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

· Rationale: spontaneity and contemporaneousness of statement deemed to be assurances of trustworthiness and words used are best evidence of then existing sense impression.

· Admissibility requirements:

· Declarant

· No requirement of unavailability or identification

· No requirement of corroboration ( may need it depending on circumstance of declaration

· Goes to weight of evidence not to its admissibility

· Must have personal knowledge

· Time uttered

· Made while declarant engaged in conduct or perceiving the event or immediately thereafter

· Must not be sufficient time for reflection before making statement

· Cases:

· Truck Insurance Exchange v. Michling: P sued D for husband’s death.  P testifies that after husband returned home from work told P that hurt is head badly when hit head on iron bar of bulldozer and had to come home. Husband died a month later

· Testimony not admissible b/c only evidence of incident is the hearsay statement = bootstrapping

· Must be independent evidence of event before exception used

· Ct. doesn’t say was concerned about time lapse between incident and statement

· Boothe v. State: Victim had phone conversation with witness.  Witness heard sounds and asked victim who was there.  Victim told witness that friend was talking to guy at the door.  Victim murdered shortly thereafter.  P used conversation in case against D

· O.K. as present sense impression b/c noises heard by witness sufficed to show that victim was describing a contemporaneous event

· FRE 901 = authentication of telephone conversations

· Lira v. Einstein Med. Center:: P sued D for negligence in medical procedure. P’s husband testified that another doctor said, “Who’s the butcher that did this to you?”

· Doctor’s statement was hearsay because used for to prove the truth of the matter asserted

· Is this an assertion or just a question --> assertion implied in question

· In Tex. would be hearsay b/c relevance based on verbal/non-assertive conduct (?)

· Fed. rules not so clear

· Not an excited utterance b/c it was a doctor who could not be shocked by an abnormal condition

· Not a present sense impression b/c statement was an opinion based on doctor’s experience

· Can’t use medical opinion testimony unless doctor is available for cross examination

· State v. Jones: D accused of sexual assault.  Victim testified that after assault D left at high rate of speed and with lights off, and they chased him.  Trooper testified that he heard CB conversation b/t two speakers that “smokey bear” was driving fast, with no lights and a little car was chasing him.

· Statements are self-evidently contemporaneous

· Declarant’s identity need not be proved when the statement itself, or other circumstantial evidence, demonstrates the percipiency of the declarant

· At evidentiary hearing, officer retold as exactly happened = present sense impression

· At trial, officer summarized = doesn’t seem as spontaneous; however, D didn’t object

· Admissions by party

· Extrajudicial statement or conduct by a party that is inconsistent with a position the party presently takes

· FRE 801(d)(2) = admission by a party-opponent is not hearsay

· Traditional rule = exception to the hearsay rule

· TRE 801(e)(2) = similar to FRE

· Rationale: 

· Party cannot complain about not having opportunity to cross-examine self

· Party can always cross examine witness claiming party made statement or explain it by taking the stand and revealing own memory, perception, sincerity, and ability to relate

· General requirements

· Unavailability not required

· Personal knowledge not required

· Competence not required = all that needs to be shown is minimal capacity to know what party was saying

· Statement of opinion or conclusions not excluded

· Effect of duress/force = cannot be used if involuntarily given 

· Constitutional requirement in criminal cases

· Types of admissions

· Express admissions by party

· FRE 801(d)(2)(A): party’s own statement in either an individual or a representative capacity

· Pleadings

· Any admissions contained in pleadings may be used as conclusive evidence of the facts admitted

· Amended pleadings = admissions treated as evidence but not conclusive evidence

· Guilty pleas in criminal cases

· As long as not coerced, may be used in present trial or in any subsequent crim. or civ. trial for same act

· FRE 410 = guilty plea withdrawn before trial, cannot be used as an admission; nolo contendere cannot be used as an admission

· Other judicial admissions

· When party testifies to some fact adverse to a claim or defense = conclusive evidence against party as to facts admitted

· However, cts. will allow contradictory testimony only if the party could have made a mistake, uncertain, or not absolutely unequivocal.

· Implied admissions

· FRE 801(d)(2)(B): a statement of which the party has manifested an adoption or belief in its truth

· Intent to adopt, agree with, approve is a precondition of admissibility and is preliminary fact question for judge under FRE 104

· Adoptive admissions

· Party is shown to have heard and had full-knowledge of the content of a statement made by another person

· Party by affirmative words or acts shows that he agrees with or accepts as true the facts alleged in the statement

· Must be voluntary

· Admissions by silence

· Party shown to have heard and understood a statement by another in his presence and did not deny

· Capable of hearing, understanding, and denying

· A reasonable person would have denied the statement

· Opportunity and motive deny

· Used to show agreement with or acceptance as true the facts in the statement

· Unless in criminal cases, during interrogation = privilege against self-incrimination

· Other conduct as implied admission = acts that will support an inference that party thinks he is liable in some way

· Flight, resistance, changing appearance, using an alias, false statements after inquiry

· Party has w/in exclusive power to produce witness but fails to do so

· TRE 504(b)(2) = comment on failure to call spouse

· TRE 513(c) = in civil cases, can comment upon party’s refusal to testify

· Cases:

· Reed v. McCord: P sued D for death of victim.  P introduced D’s statements to coroner that man operating machine was not following proper procedure.  D was not present at accident.  D claims should not be admitted b/c did not have personal knowledge

· Highly unlikely that party will admit or state anything against interest unless it is true

· D’s statement was a declaration of facts supposedly known

· If D had said had heard that operator was negligent statement would not have been admissible.

· U.S. v. Hoosier: Witness testified prior to bank robbery D told him he was going to rob a bank.  Witness commented on D’s sudden affluence and D’s girlfriend responded should’ve seen money in hotel and about sacks of money.  D said nothing to deny statement.

· D manifested adoption in the truth of girlfriend’s statement with silence since reasonable person would have denied.

· More than mere presence and mere silence of party is needed.  Here prior statement about intent to rob a bank represents more needed.

· State v. Carlson: Officer asked D about marks on arm.  D responded that got working on a car.  Girlfriend said D got by shooting up.  D just hung his head and shook head back and forth.

· D’s gesture is too imprecise to permit fact finding by judge that manifested intent to adopt.

· Vicarious admissions

· Admission made by agents and employees

· FRE 801(d)(2)(C): statement by a person authorized by the party to make a statement concerning the subject

· FRE 801(d)(2)(D): statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

· Under 104, judge must determine that agency relationship exists before admitting

· Agency relationship

· Agent’s power to alter the legal relationships between the principal and third parties

· Existence of fiduciary relationship toward the principal regarding matters within the scope of the agency

· Principal’s right to control the agent’s conduct regarding matters within the scope of the agency

· This is the most important factor

· Independent proof of agency and authority

· Traditional rule: existence of agency and agent’s authority must be independently proved by other means than admission

· Federal rules: contents of statement considered but are not alone sufficient to establish the existence of the agency or agent’s authority

· Facts admitted must relate to current matters

· Statements within scope of agency

· Authorized statements admissible = express or implied authority

· Unauthorized statements

· Traditional view: not admissible

· Federal rules: admissible against employer if statements concerning a matter within scope agency/employment, made during existence of the relationship

· Cases:

· Mahlandt v. Wild Canid Survival: Employee of D left D’s president a note saying wolf bit a child, and later told him that the wolf bit a child.  D’s board minutes reflect concern over bite.  Trial ct. excluded evidence b/c employee nor D had personal knowledge of facts they described.

· Personal knowledge not needed if statement is admission

· Statements admissible against employee

· Minutes admissible against D

· Big Mack Trucking v. Dickerson: P sued D when husband/employee killed by truck.  P introduced statement of other employee involved to officer that had problems with brakes.  D claims hearsay, P claims master/servant liability.

· Ct. says to qualify as admissions must be authorized by D.  Since not authorized = hearsay.  No exception applies

· This rationale abandoned by Fed./Tex rules

· Sabel v. Mead Johnson: P sought to introduce a tape of a meeting convened by D and attended by outside medical experts

· Statements by outside experts are not admissions by D because D did not control the manner or means of discussion by the participants at the meeting, nor could experts speak on D’s behalf

· Admissions by co-conspirators

· FRE 801(d)(2)(E): statement by a conspirator of a party during the course and in furtherance of the conspiracy

· Admission requirements:

· Conspiracy clearly established

· Traditional Rule = independent evidence

· Federal Rules = under 104 in determining preliminary questions of adm., ct. not limited to rules of evidence ( can consider the statement in question

· Statement made during conspiracy

· In furtherance of conspiracy

· Statements after conspiracy ends or declarant withdraws are inadmissible

· Cases:

· U.S. v. DiDomencio: rationale for exception is based on agency principles.  Conspirator’s are each others agents.  An admission by one is an admission by all, so long as made within the scope of the conspiracy.

· U.S. v. Goldberg: co-conspirator statements before D joined the conspiracy are admissible against D.

· U.S. v. Doerr:  D charged with prostitution conspiracy.  Statements made by two conspirators admitted.  One involved installation of curtains and the other involved D laughing at half-brother’s lack of knowledge.

· Must be some reasonable basis for concluding that the statement furthered the conspiracy.  Neither statement furthered the alleged conspiracy. 

· Bourjaily v. U.S.:  D’s friend asked FBI informant about price and quality of cocaine.  The conversation was recorded.  They agreed to meet and friend would give cocaine to D.  When transaction took place, D and friend were arrested.  Trial ct. allowed use of conversation plus the actual events to establish a conspiracy.  Statements were thus made in furtherance of conspiracy.  

· FRE 104 allows judge to consider any evidence whatsoever in deciding preliminary admissibility questions.  Statements may be proof of conspiracy along when corroborated by independent evidence.

· Admissions made by partners

· Admissible against any other partner if made while conducting the business of the partnership

· Admissions made by predecessors in interest

· Admissible against successor in interest

· Confessions

· Non-hearsay

· Traditional view = hearsay, but exception

· Extra-judicial confessions are hearsay

· Must be voluntary

· Determined by judge before admitting

· Former Testimony

· FRE 804(b)(1): Testimony given as a witness at another hearing of the same or different proceeding, or in a deposition taken in the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination

· TRE 804(b)(1):

· As to civil cases, more liberal than federal rules = permits use of depositions in civil cases without requirement of unavailability

· Uses similar interest and motive language not predecessor in interest language

· Party offering former testimony must show that unable to depose the witness, as well as unable to procure attendance at trial

· Prior proceeding

· Can be judicial, legislative, administrative, etc.

· Testimony must be given under oath

· Afforded the opportunity for cross-examination

· Admission requirements

· Identity of parties

· Traditional view = complete identity

· Modern trend = identity of interest and motive

· Federal Rules

· Party against whom offered must have been a party to the earlier proceeding, or a predecessor in interest in a civil trial

· Must have had an opportunity to examine the witness when the testimony was recorded

· Must have had similar motive as that involved in current proceeding

· Opportunity to cross-examine does not necessarily satisfy this requirement

· Not exact same motivation

· Identity of issues

· Issues in former proceeding must be substantially the same as those involved in current

· Unavailibility of witness

· Witness must be unavailable and for a valid reason (804(a))

· Most important requirement = shows preference for live testimony

· Scrutinize more closely if prior proceeding was civil and current is criminal = more stringent stds. in criminal

· Travelers Fire Insurance v. Wright: P sued D for insurance proceeds after fire destroyed P’s property.  D said P set fire, attempted to call 2 witnesses but refused taking the 5th.  D offered transcripts from criminal trial of D’s brother.  Trial ct. refused.

· Cts. extremely sympathetic to claims of self-incrimination = unavailable

· Testimony from criminal trials can be used when exception requirements are satisfied

· U.S. v. Salerno: D sought to admit grand jury testimony from witness that denied participation in racketeering club, took the 5th at trial.  Trial ct. refused b/c govt. had diff. motive in grand jury than trial.

· Does not satisfy rules requirements.

· Govt. did not have same motive b/c did not pursue witnesses since exculpatory and not inculpatory.

· Declarations Against Interest

· FRE 804(b)(3): statement which was at the time of its making so far contrary to the declarant’s pecuniary, or proprietary interest, or so far tended to subject declarant to civil or criminal liability, or to render a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

· TRE 803(24) = different from FRE in 3 respects

· Unavailability of declarant not required

· Extends to statement that tended to make declarant an object of hatred, ridicule or disgrace = against social interest

· Corroboration requirement for statements against penal interests in criminal cases applicable to statements offered by either party = either to inculpate or exculpate

· Declarant not a party 

· Admission requirements

· Unavailability

· 804(a)(5) = must show that declarant’s testimony could not be obtained by deposition or similar means

· Competency

· Competent

· Personal knowledge of the facts stated

· Not a statement of opinion or conclusion

· Against declarant’s interest

· Immediate prejudice 

· Must know or be aware against interest

· Interest must be of a substantial nature and pecuniary or proprietary

· Traditional Rule = declarations subjecting declarant to criminal liability are inadmissible

· Federal rules = allows exposure to criminal liability

· If used to exculpate, need corroborating circumstances = addresses concerns about perjured testimony

· Corroboration doesn’t prove the case, just sheds light on declaration

· Fed. cts. use same std. for inculpatory statements even though not in rule

· Requirements due process under 14th amend. means states cannot use penal interest limitation to exclude third party confessions that crucial to a defense and are trustworthy.

· Texas allows against social interests

· No motive falsify

· When statements made to law enforcement concern that statements are self-serving

· Must be offered in its disserving aspect

· Balance between self serving parts and disserving parts

· strike self serving parts or 

· admit in its entirety and let jury weigh

· Different form admissions

· Can be a statement by a third party

· Unavailability required

· Must be based on personal knowledge

· Must be against interest when made

· Cases:

· McKelvey v. General Casualty: Written confessions of D’s employees were admitted.

· Employees were embezzlers and the fact and amount of embezzlement were only within their knowledge

· Not in the interests of the employees b/c render them civilly liable

· No motive to falsify

· U.S. v. Barrett: Trial ct. refused to permit D to introduce evidence that M would testify that T, an alleged co-conspirator, told M that T and BA were going to have trouble with regard to crime D charge with.  M asked T if D was involved and he said no it was BA.  BA testified against D in exchange for immunity, T was dead.

· T’s remarks were against interest = implicated him in crime, subject to criminal liability

· Need corroboration to indicate trustworthiness since statement is exculpatory for D

· Balance of statement against T’s interests = O.K. although self-serving

· Wiliamson v. U.S.: H pulled over by officer and found cocaine.  H said belonged to D and was supposed to deliver.  H refused to testify at D’s trial.   Ct. allowed use of H’s statements against D b/c against H’s penal interest.

· S.C. reversed

· Statements made at arrest are traditionally suspect = strong motivation to implicate others

· Rule does not allow admission of non-self-inculpatory statements even if made within a broader self-inculpatory statement

· Represents strong and growing movement to interpret 804(b)(3) reluctantly in respect to inculpating statements = need corroborating circumstances.

· Could use self-inculpatory statements against co-conspirators

· State of Mind

· FRE 803(3): statement of then existing state of mind or emotion (such as intent, plan, motive, design, mental feeling)

· Not a including a statement of memory or belief to prove the fact remembered or believed

· Unless it relates to the execution, revocation, identification, or terms of declarant’s will

· Declarations of present mental or emotional state

· Rationale

· Some degree of spontaneity

· Unexcited present sense impressions

· Best of evidence of declarant’s state of mind

· No need to check perception since declarant knows state of mind

· Since the statement is present state mind, no memory problems

· Application

· Broad enough to cover declaration of intent, motive, plan, emotions, confusion, knowledge, or other mental state

· Permits admission of indirect and direct assertions

· Declarations of present intent as evidence to show subsequent conduct

· Show the probability that committed some subsequent act pursuant to declared state of mind

· Not admissible when used in backward looking way to prejudicially implicate another person

· Cannot be used to implicate or reflect upon the probable conduct of third person who was not present when the statement was made

· Declarations as to past state of mind

· Cts. skeptical of declarations of intent to show the declarant’s state of mind at a time when committed some past act

· Involve memory problems

· Exceptions

· Will cases = involve issue re. execution, revocation, or interpretation of will

· Delivery of deed

· Declarations that go beyond mental state

· Statements not rendered incompetent by the fact that it also tends to prove other material matters that it is not competent to prove

· Use jury instruction

· If mental state proved by other evidence, use other evidence and exclude evidence at issue

· Use only portions relating to mental state

· Cases:

· Adkins v. Brett: P brought action against D for alienation of wife.  Trial ct. admitted conversations between P and P’s wife regarding affair b/t P’s wife and D and her intentions towards D.  D objected to factual aspects of conversations.

· Comes under mental state exception.  Problem with factual parts of declarations: use jury instruction, other evidence of mental state, or only mental state portions to correct problems.  

· Mutual Life Insurance v. Hillmon: P sued to recover insurance proceeds from D.  P contended husband killed, D said it was W not husband.  Trial ct. refused to admit letters from W expressing intention to go with husband to place where accident took place.  

· When a person’s state of mind is itself a distinct and material fact in a chain of circumstances, it may be proved by contemporaneous oral or written declarations = letters proved intent

· Once intent to go is shown, intent can be used to infer that W acted in accordance with intent

· Shephard v. U.S.: D convicted of murdering wife.  At trial, nurse testified that before death wife testified that D poisoned her.  Statement offered and received as dying declaration.  D offered evidence of wife’s state of mind that indicated suicidal.  On appeal, P argued that if not dying dec. then was state of mind

· Used at trial as dying dec.  App. decides is not dying dec.  Cannot use at appellate level for different purpose

· Declaration was backward looking = spoke to past act not by declarant but by someone else.

· U.S. v. Pheaster: D and others charged with kidnapping A.  A disappeared after telling friends going to parking lot to meet D and would be right back.  Ct. allowed testimony to show D’s state of mind and not for truth or falsity of statement.

· Performance of a particular act by a person at issue, intention do act may be shown = infer from intention that act was performed

· Question of whether admissible as to D’s intention but can’t conclude that trial ct. erred.

· Criminal case = greater sensitivities

· Zippo v. Rogers Imports: P sued D for imitating shape and appearance of lighter.  P relied on consumer survey to show customer confusion.  Survey admitted

· Some say survey hearsay, other say not.  Regardless falls under state of mind exception

· Factors to consider

· Need for use of the survey at trial

· In this context survey is necessary b/c practicality

· Best form of evidence

· Circumstantial guarantee of trustworthiness surrounding the survey

· Method, who conducted survey 

· Physical condition

· FRE 803(3) = statement of then existing sensation or physical condition.

· FRE 803(4) = statement made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment

· TRE 803(4) = allows both past and present physical condition

· Eliminates distinction b/t treating and non-treating physicians

· Present Condition

· Physical condition at specified time is in issue

· Spontaneous statement made at that time are admissible to prove condition

· Conduct also admissible (limping, grunts, groans)

· Made to both physicians and non-physicians under circumstances that indicate trustworthiness

· Past Condition

· Allowed where made to physician or other medical personnel

· Traditional rule = statements of past condition were inadmissible

· For the purpose of medical diagnosis or treatment

· Rationale = reliable b/c patients generally tell the truth to their doctors

· Doesn’t matter if doctor uses it or not as long as patient believes it will be helpful

· Doesn’t cover statement from doctor to patient

· Farther declaration gets from symptoms doctor’s power to detect truth is less

· Stds. heightened in criminal case = stricter scrutiny

· Doesn’t have to about declarant’s condition, can be about somebody else (parent/child)

· Describe behavior instead of recounting = eliminates double hearsay

· Prior Statement

· Not hearsay if declarant testifies at trial or hearing and his subject to cross examination concerning the statement

· Prior Inconsistent Statement

· 801(d)(1)(A) = statement is inconsistent with the declarant's testimony, and was given under oath at trial, hearing, or other proceeding, or in a deposition

· Prior Consistent Statement

· 801(d)(1)(B) = statement consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive

· Prior Identification

· FRE 801(d)(1)(C) = declarant testifies at trial or hearing and is subject to cross-examination concerning the statement, and the statement is one of identification of a person made after perceiving the person

· Rationale = identification at the time of the event is more reliable in terms of perception and memory than a later identification

· If circumstance create questions of reliability = may not be admissible

· Only admissible if the declarant is available at trial to be cross-examined or the prior identification comes within the former testimony exception

· U.S. v. Owens: Immediately after attack, V couldn’t remember attacker’s name.  Few weeks later could describe attack and identified D.  At trial, V testified as to attack, but couldn’t remember seeing D.  V could only remember talking to FBI agent who brought photo array.

· Confrontation clause provides opportunity for effective cross-examination

· Cross-examination = placing witness on stand under oath, eliciting answers to questions

· Enough that D has opportunity to bring out deficiencies in witness’ testimony

· Past Recollection Recorded

· FRE 803(5) = a memo or record concerning matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.

· If admitted memo or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party

· Rationale 

· Necessity = witness/declarant lacks sufficient memory to testify = admit hearsay evidence or do without the witness’s evidence entirely

· Reliability = problems of memory and sincerity are minimized because the statement was written or adopted at a time when it was fresh in the witness’s memory, and the declarant is generally on the stand  and available for cross-exam.

· Admission Requirements

· Prepared or adopted by witness

· Adopted = witness read document

· Prepared at direction of witness = double hearsay

· Past recollection recorded of the writer of a present sense impression of the dictator

· Preparation/adoption occurred when matter fresh in witness’s memory

· Correctly reflects what was remembered when made

· Witness has insufficient recollection to testify fully and accurately

· Memory examined done before document admitted --> attempt to revive present memory of the past event = present recollection refreshed

· Not a total lapse of memory necessary

· Authentic which has not been tampered with

· Admissibility of the writing itself

· Majority view = writing itself is admissible

· Minority view = writing not admissible

· in jury trial, witness and counsel limited to reading from the document

· Cases:

· Baker v. State: D tried to elicit testimony from officer re. the fact that V confronted D and stated that D was not one of the persons that attacked him.  D tried to stimulate memory of officer by showing report of another officer relating to the incident.  Purpose was not to introduce report into evidence.  The trial ct. did not allow the officer to be shown the report.

· Use of hearsay writing for purposes of sparking memory is O.K. = present recollection refreshed

· Recollection of witness, not the document, is going into evidence = asserts truth of recollection not the document

· Witness not supposed to read out loud

· Writing doesn’t have to be prepared by witness

· Adams v. N.Y. Central RR: D attempted to introduce insurance agents notes of prior accident involving P as past recollection recorded.  P objected b/c not made in regular course of business.  Ct. did not let in = confusing past recollection recorded with business records exception --> memo should’ve been admitted.

· Business Records

· FRE 803(6) = records of regularly conducted activity

· Memo, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was regular practice of that business activity to make the record, all as shown by the testimony of the custodian or other qualified witness or by certification, unless the source of info. or circumstances of preparation indicate lack of trustworthiness

· FRE 803(7) = absence of entry in business record

· Evidence that a matter is not included in the memo, report, record, or data compilation, kept in accordance with 803(6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a record was regularly made and preserved, unless the source of info. or circumstances of preparation indicate lack of trustworthiness.

· Rationale = sources of information and the method and time of preparation indicate trustworthiness

· Common law = shop-book doctrine

· Records admissible where party kept own books

· Records kept in a regularly kept business journal

· Had to authenticate records

· Reputation for good record keeping

· Transactions involved had to be on credit

· Admission requirements

· Entry in regular course of business

· Business activity = business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit

· Regular course = prepared in regular course of business and regular practice to make the particular entry in question

· Entrant under a duty to record

· Records related primary to business

· Hospital records = reasonably related to the diagnosis and treatment of patients’ conditions

· Distinction of diagnosis that may be found in records --> conditions apparent to everyone, requires expertise but easily recognized, relatively certain (broken arm, leukemia) = admissible as evidence of physical condition; diagnosis rests on expert conjecture/speculation (schizophrenic) = really suspect

· Statement as to cause of the injury may or may not be related = sometimes relevant to diagnosis and treatment

· Tex: if all prerequisites for bus. rec. excep. satisfied, person qualified to make opinion/diagnosis = presumptively admissible

· Accident reports = not admissible if prepared in anticipation of possible litigation and is not related to primary business

· By whom offered = if offered by preparer usually excluded, offered against preparer usually admissible

· Exclude if the source of information or circumstances indicate a lack of trustworthiness

· Law enforcement records

· Not admissible against the accused under public records exception

· Not admissible against the accused under business records exception because of trustworthiness concerns

· Form of records

· In any form, as long as made in the regular course of business

· Computer printouts = accuracy of information sources and of procedures must be demonstrated

· FRE 1006 = summaries of voluminous material which cannot be conveniently examined --> originals or copies must be made available

· Contents of entry

· Rules allow facts and opinions as long as made in regular course of business

· Traditional rule = facts only

· Source of information = entry must consist of matters that were 

· within personal knowledge of entrant

· transmitted to entrant by someone under a duty to report and had firsthand knowledge of facts

· Entries based on reports of third persons having a duty to report are admissible

· Time of entry 

· at or near the time of the transaction

· while knowledge was still fresh

· Availability of entrant

· Unavailability not required

· Traditional view = unavailability required

· For court to decide whether the record itself is sufficiently trustworthy

· Records authenticated

· Custodian of the records or other qualified witness must appear in court, identify the records, and testify to their mode of preparation and safekeeping

· Court has power to exclude any business entry where the source of the information or the method or circumstances of preparation indicate a lack of trustworthiness

· Business records as evidence of absence of any entry

· Properly authenticated records can be used to prove the occurrence or nonoccurrence of a transaction as long as it can be shown that it was the regular practice of the organization to record all such transactions

· Traditional view = only used to prove facts contained therein

· Cases:

· Johnson v. Lutz: P brought wrongful death action against D after D killed V in traffic accident.  D tried to offer report of investigating police officer containing statements of witnesses at the scene.  Trial ct. refused to admit.

· Witnesses to accident were not under a duty to report = hearsay and not admissible.

· U.S. v. Duncan: D charged with participating in insurance fraud scheme in which would stage accidents, get hospitalized, and collect insurance payments.  Ct. admitted into evidence insurance company’s records which contained unauthenticated medical records.

· Records properly admitted b/c insurance co. compiled business records from hospital’s business records

· Witness who lays foundation need not be the author

· Records need not be created by business having custody of them

· Main requirement is trustworthiness = insurance co. and hospital relied on records

· Statement by physicians to insurance co. admissible b/c authorized to speak by patient = statement by party’s agent not hearsay

· Williams v. Alexander: P sued D re. damages from car-pedestrian accident.  P introduced his hospital records, but omitted part of record where P told doctor that D’s car was hit from behind.  Trial ct. allowed D to admit rest of record with the adverse statement.

· Not admissible b/c business of hospital is to diagnose and treat patients = statement not germane to diagnosis or treatment are not admissible

· Hahnemann Univ. Hospital v. Dudnick: D had bill with P.  When did not pay, P sued.  P substantiated bill with computer printout.  P authenticated record with person in charge of them and familiar with them.  Records showed data recorded contemporaneously with events giving rise to charges.

· No longer need for expert testimony re. reliability of program

· Witness lay foundation for computer printout by demonstrating that computer record is what proponent claims, is sufficiently familiar with the record system used, establish that it was regular practice of business to make the record

· Allowed unless opposing party produces some evidence to question reliability

· Potamkin Cadillac Corp. v. B.R.I. Coverage Corp.: computer records that had been generated by scanning accounting history and extracting relevant information about certain transactions were not admitted

· Not made in the regular course of business

· Required significant selection and interpretation of data.

· Proponent did not make underlying data available

· Palmer v. Hoffman: P sued D for injuries resulting form railroad accident.  D sought to have an accident investigation report admitted claiming it was made in the ordinary course of business.  Employee who made report was dead at time of trial.  Trial ct. didn’t admit.

· Not admissible b/c D in business of railroading and not accident reporting.  

· Report not made in systematic conduct of business

· Primary purpose is in litigation 

· Trustworthiness is suspect = self-serving b/c engineer under pressure to deny liability

· Holding of case limited to exclusion of self serving reports

· This should only affect weight and not admissiblity

· Lewis v. Baker: P injured when had to jump off a railroad car b/c brake failure.  P only witness to accident.  D offered evidence through inspection report claiming that the brake was not defective, and that P was responsible.  Two individual who inspected brakes not available.

· Report made pursuant to a regular procedure at railroad within a reasonable time after accident.

· Govt. requires railroad to file reports of accidents involving employees and railroad inspects equipment involved in accident.

· Palmer report made by someone involved in accident, not the case here = could not have been sued by P

· Fact that a record could ultimately be used in litigation does not make it inadmissible = look at source, method, circumstances of preparation to determine trustworthiness

· Yates v. Bair Transport: P sued D for personal injuries.  5 doctors examined P: 2 upon P’s request, 3 upon D’s.  P seeking pretrial ruling on admissibility of all doctor’s reports.

· If guarantees of trustworthiness, record can be introduced into evidence.

· Report offered by one other than the entrant or one for whom the entrant is working, then no self-serving aspect

· Doctor’s reports requested by D admissible by P.  Doctor’s reports requested by P not admissible by P.

· Public records

· FRE 803(8) = public records and reports

· Records, reports, statement, or data compilations, in any form, of public officers or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate a lack of trustworthiness

· FRE 803(9) = records of vital statistics

· FRE 803(10) = absence of public record or entry

· Rationale = under a duty to record properly means records are probably reliable

· Admission requirements

· Duty to record = acting within scope of official duties

· Private documents filed in public office, recorder under a duty to record = by recordation docs become public records

· Certification only establishes fact of recording not genuineness of document or its contents

· Records need not be open to public inspection

· Personal knowledge of entrant generally required

· As to facts recorded, not mere opinions or conclusions

· Exceptions

· Vital statistics = birth, death, marriage

· Census data usually admissible only for statistical purposes b/c reports of past events

· Agency operations

· Matters that a governmental agency is required by law to observe and report

· Limitation in criminal cases = does not permit use in criminal cases of matters observed by police officers or other law enforcement personnel

· Some cts. allow if reports are routine and nonadversarial

· Reflects concern that officers have strong motive to secure arrest/conviction = fabricate reports

· Factual findings made pursuant to investigation

· Pub. off. considered hearsay reports from persons who were not pub. off. in making findings does not prevent admissibility

· Limitation = trustworthiness

· Govt. comm. made up solely of one group, only hears certain types of witnesses

· Data used that is not normally relied upon

· Reports addressing discrimination issues not normally admissible = multiple levels of hearsay, not based on science, people taking evidence have no special ability to discern truth

· More scientific reports are = more likely to be admissible --> study made pursuant to law, probably let conclusions in as factual findings even though have multiple levels of hearsay

· Limitation in criminal cases

· Findings  from an investigation may not be used against the accused, but if offered by the accused are admissible against the government

· Public records as evidence of absence of an entry

· Certificate from custodian of public record that certain records are not on file

· Kind of matter as to which reports are regularly made by agency

· Cases:

· Beech Aircraft Corp. v. Rainey: P’s husband flight instructor.  Died when training aircraft flying in with student crashed.  P sued D the manufacturer.  D introduced investigative report prepared by military investigator divided into sections: finding of fact, opinions, recommendations.  Opinion section included statement that crash most likely result of pilot error.

· Fed. Rule re. public records allows factual findings resulting from investigation unless lack trustworthiness.

· Not limited simply to facts = may include conclusions and opinions

· Background to rule assumes admissibility of such reports

· As long as conclusion or opinion based on factual findings and is trustworthy = admissible --> burden on opponent to show untrustworthy

· U.S. v. Oates: D accused of possession of heroin and intent to distribute.  Trial ct. allowed an associate chemist to testify about report by Customs Service chemist which id. substance seized as heroin.  Chemist unavailable b/c of some unspecified illness.  Associate chemist allowed to testify as to regular practices and procedures and those used by Chemist.

· Report and worksheet of chemist were written assertions offered to prove the truth of the matter asserted.

· Do not fall within business records exception because by govt. reports setting forth factual findings resulting from an investigation

· If doesn’t meet requirement of public records exception can’t come in under business records

· Cts. have found this to be a tough std. = usually admit as business records instead of public records

· Not admissible under public records exception b/c prepared by law enforcement personnel in connection with investigation.

· Accused right to confront the preparer is paramount.

· U.S. v. Grady: D convicted of selling firearms illegally to Irish rebels.  Trial ct. admitted records of firearms entries made by Irish police showing the dates the weapons were in Ireland.

· Public records exception concerned with use of police officer’s reports of contemporaneous observations of crime.

· These reports were prepared pursuant to a duty to report facts

· Strictly routine records

· Judgments

· FRE 803(22) = judgments entered after trial or upon a plea of guilty (but not nolo contendere), with sentence of death or imprisonment > 1yr., can be used to prove any fact essential to sustain the judgment, but not govt. offers judgments against other persons other than D, in a criminal prosecution for purposes other than impeachment.

· Judgments of prior criminal conviction

· Traditional view excludes

· Federal Rules admits 

· Limited to felony convictions

· Excludes pleas of nolo contendere

· Excludes misdemeanors, such as minor traffic offenses

· Evidentiary effect

· Majority view = merely evidence and not conclusive as to the facts

· Minority view = res judicata effect of collateral estoppel = conclusive evidence

· Judgment of prior acquittal of crimes = not admissible in civil cases due to different proof standards

· Judgment in former civil case

· Inadmissible in criminal cases b/c of different stds. of proof

· Inadmissible in civil cases when offered by a third party

· Unless substantial similarity of issues = collateral estoppel

· Default judgment = implied admission

· FRE 803(23) = prior civil judgment admissible as proof of matters of personal, family, or general history, or boundaries of land, wherever such matters are provable by reputation evidence.

· Reputation evidence

· FRE 803(21) = reputation of a person's character among associates or in the community is admissible

· Residual exception

· FRE 807 = statement not specifically covered by 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the ct. determines

· (A): the statement is offered as evidence of a material fact 

· (B): the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts

· (C): the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence

· Proponent of evidence must give notice sufficiently in advance to provide the adverse party with a fair opportunity to prepare to meet it.

· Texas doesn’t have a residual exception

· Admission requirements

· Trustworthiness

· Necessity

· Fairness to adversary

· Near miss doctrine = statement covered by a specific exception but fails to meet the exact standards, near miss doctrine would block its admissibility under 807.

· Some cts reject this doctrine in regards to amorphous exceptions vs. well-defined exceptions

· Turbyfill v. International Harvester: P injured on D’s premises.  D’s employee, A, was present when accident occurred.  Prior to trial A died.  Trial ct. admitted into evidence a handwritten, unsworn account of the accident made by A on the afternoon that it occurred.

· A’s account was hearsay but properly admitted under residual exception

· A wrote account on the afternoon of the accident, while alone in a room, and with no prompting from employer = circumstantial guarantees of trustworthiness

· If A was alive and at trial, could have read from account to refresh recollection.

· Hearsay and the Confrontation Clause

· Hearsay used instead of live testimony, D can argue that the hearsay declarant was a witness and that D was deprived of the right to confrontation

· Clause has never been interpreted to exclude all hearsay but only hearsay considered especially dubious, dangerous, or unnecessary

· Two pronged test for admissibility(Ohio v. Roberts)

· Unavailability prong = P required to produce declarant or demonstrate that the declarant is unavailable

· Would not apply in unusual cases where the utility of confrontation is remote

· Reliability prong = hearsay must possess sufficient indicia of trustworthiness

· Automatically satisfied if the hearsay falls under a firmly rooted exception to the hearsay rule

· Only in cases of novel exceptions would the P be required to make a specific showing that the particular hearsay is reliable

· Application to particular types of hearsay

· U.S. v. Dent: Trial ct. admitted grand jury testimony of E who testified that sold car to one of the D’s.  The testimony was read into evidence by another witness.

· Grand jury testimony does not come w/in one of the specific hearsay exceptions

· Not former testimony unless all requirements of exception are satisfied (Salerno)

· Residual exception permits admission of hearsay  equivalent guarantees of trustworthiness.

· Confrontation Clause requires a particularized guarantee of trustworthiness

· Ct. must determine that

· the statement goes to a material fact

· the statement is more probative of that fact than other evidence that can reasonably be found

· interests of justice as well as the general purpose of the evidentiary rules will be served by admission

· E’s statement relevant to D’s connection to car.

· Problems with statement

· E gave false address

· E was out of country at time of trial.

· D driving car was minimal corroboration, but corroboration alone does not support a finding of particularized guarantees of trustworthiness.

· On balance, trustworthiness requirements are not satisfied.

· Ohio v. Roberts: D tried and convicted of forgery and possessing stolen credit cards.  P used testimony of V’s daughter at preliminary hearing to rebut D’s testimony.  At prior hearing, daughter was examined by D but could not get her to exculpate D.  Testimony came in under former testimony exception.

· Confrontation clause restricts range of admissible hearsay in two ways

· P must produce declarant or demonstrate unavailability

· Footnote Ct. says demonstration of unavailability is not always required

· Hearsay admitted only when declarant unavailable and hearsay has requisite degree of trustworthiness = indicia of reliability

· Reliability inferred when falls within firmly rooted exception

· Show that hearsay is better evidence than live testimony

· Reflects idea that former testimony is weak substitute for live testimony

· D’s direct questioning of daughter at prior hearing = cross-examination

· U.S. v. Inadi: D involved in conspiracy to make meth.  Police seized drugs from house.  After seizure, police intercepted and recorded phone calls among participants re. missing drugs.  D moved to suppress conversations b/c Confrontation clause required showing of unavailability of declarants.  Trial ct. admitted statements on condition that P produce of one of the participants.  The participant did show up despite being subpoenaed.  Ct. admitted statements.

· Confrontation clause does not require the P to demonstrate that declarant is unavailable before ct. may admit statements made as a co-conspirator that satisfy FRE 801(d)(2)(E)

· Ohio v. Roberts limited to issue of former testimony as substitute for live testimony

· Unavailability does not apply to co-conspirator’s out-of-court statements

· Provide evidence of conspiracy’s context that cannot be replaced by live testimony

· Relationship b/t parties b/t time discuss conspiracy and trial may change = unwilling to aid P, unwilling to aid co-consp. ( undermine effectiveness of live testimony

· Unavailability rule provides little benefit = even if declarant available, statements can be introduced.  Either side would call declarant if helped.

· Impractical = have to keep track of declarant

· Benefits of declaration outweigh costs to D

· Bourjaily v. U.S.: 

· Unavailability and indicia of reliability are not mandated by the Constitution.

· Hearsay rule and Confrontation Clause are designed to protect similar values

· Co-conspirator exception is a firmly-rooted exception

· Idaho v. Wright: D charged with aiding G in sexual assault of D’s daughters.  Younger daughter told doctor that G had molested her but had done a lot more with her older sister.  Trial ct. admitted doctor’s testimony under residual exception on the ground that the child witness was unavailable and the evidence was sufficiently reliable.

· A court cannot admit hearsay statements made by a child declarant to an examining doctor.

· Child’s statement does not fall within a firmly rooted exception.

· Not excited utterance

· Not statement for medical diagnosis

· Guarantees of trustworthiness require examining the totality of circumstances at the time the statement was made.

· The declarant’s truthfulness must be so clear from the surrounding circumstances that cross-exam. would be of marginal utility

· Existence of corroborative evidence is irrelevant to a showing of the particularized guarantees of trustworthiness.

· If statement was not sufficiently reliable by itself, the fact that it was partially corroborated does not make it sufficiently reliable to be admitted as an exception

· Concerned over way in which the child’s declarations were illicited

· Texas has adopted special statute to allow child to testify outside the presence of D

· White v. Illinois: Babysitter awakened by S.G.’s screams, went to room and saw D, a family friend leaving.  Babysitter asked S.G. what happened and S.G. said D molested her.  Mom got home and noticed S.G. scared, and S.G. told her D molested her.  S.G. repeated story to police officer and two physicians.  S.G. tried to testify but couldn’t.  Witnesses testified as to what S.G. told them., came in under excited utterances and statements for purposes of medical diagnosis.

· Hearsay statements are not inadmissible b/c P failed to produce declarant for trial or show unavailability.

· Although strong preference for live testimony, the Confrontation clause is satisfied where the proffered statement has sufficient guarantees of reliability to come within firmly rooted exceptions.

· Factors that contribute to reliability, such as spontaneity of the statement or the need for medical care, cannot be recaptured by live testimony = made in context that provide substantial guarantees of trustworthiness.

· Statements admissible even though victim did not testify.

· Concurrence (Thomas, Scalia): apply right to confrontation to extra-judicial statements that are contained in formalized testimonial materials = material that is historically abused by prosecutors

· Maryland v. Craig: involved courtroom procedures designed to prevent a child witness from having to face D charged with molesting child = did not involve hearsay

· Face to face confrontation give way to public policy concerns = adequate showing that child would be traumatized overrides D’s right to face to face confront.

· Still have contemporaneous confrontation

· Judge could still observe witness

· Chambers v. Mississippi: Police trying to make arrest at pool hall.  Mob developed, Officer L was shot.  As L fell, fired gun and shot D.  L died and D tried for murder on assumption that L shot D b/c D was the one that shot L.  M later confessed killing L, once in sworn police statement, and three times to close personal friends.  M then recanted confession.  At trial P did not call M.  D attempted to call M but Miss. rule prohibited from examining M about confession.  Also, D could not introduce confessions to friends b/c they were hearsay.

· D should have been allowed to cross-exam M.

· D had no alternative but to call M.  

· Right to confrontation does not depend on who put witness on stand.

· D should have been allowed to introduce confessions to friends.

· Circumstances that assured reliability/trustworthiness

· Made shortly and spontaneously after the killing

· Against penal interest

· M available to be cross-examined

· Confessions critical to the defense = necessary

· Not really Confrontation clause issue but compulsory process clause = in criminal proceeding, D has right to have compulsory process of witness in his favor

· Cts. have read Chambers narrowly to the facts/circumstances of the case

· Green v. Georgia: At D sentencing trial, D sought to introduce to testimony of witness who had testified at co-D’s trial that co-D had told him he had shot V twice after sending D away.  Ct. refused to allow testimony = inadmissible hearsay.

· Regardless if comes under hearsay exception, excluded testimony was highly relevant to a critical issue in the sentencing trial

· Substantial reasons existed to assume its reliability

· Statement made spontaneously to close friend

· Evidence corroborating statement was ample

· Statement was against interest

· State used it to obtain co-D’s conviction

· Exclusion of testimony denied D a fair trial = violated 14th due process clause.

· FRE 806 = attacking and supporting credibility of declarant

· May be attacked by any evidence which would be admissible for these purposes if declarant had testified as a witness

· Inconsistent statement not subject to any requirement that declarant be given opportunity to deny or explain

· If party against whom the hearsay has been admitted calls declarant as a witness, entitled to examine the declarant on the statement as if under cross-examination.

RETURN TO RELEVANCE

· Character, Habit, and Custom

· Character Evidence

· Character/propensity evidence = evidence of general human trait

· Honesty, violence, cowardice, or carefulness

· Admissibility depends on the purpose for which offered

· To show a person’s action in conformity with character

· For a purpose other than showing character

· To prove a person’s reputation, this being in issue

· By a criminal accused to show good character or by prosecution to rebut the same

· By a criminal accused to show the victim’s character or by prosecution to rebut the same

· Merely to impeach or rehabilitate a witness

· To show that a person committed other sex crimes

· Types of character evidence

· Testimony by a witness who knows the person as to their opinions of character

· Testimony by a witness who may or may not actually know the person as to reputation in the community

· Hearsay exception = 803(21)

· Testimony or proof as to specific acts (past conduct) by the person that reflect on the particular character trait involved.

· FRE 404(a) = character evidence is inadmissible to show action in conformity with character

· Rationale = relevancy of evidence is outweighed by risks of undue prejudice and confusion of issues

· Character as an Issue

· FRE 405(b) = character evidence admissible whenever character is an issue

· Civil or criminal cases

· Defamation, libel, slander, negligent entrustment, child custody, insanity defense, entrapment, character of decedent in wrongful death, self-defense

· Types of evidence admissible

· Reputation in the community

· Specific acts

· Personal opinion

· Character as circumstantial evidence

· Use character evidence from which an inference can be drawn as to the existence or nonexistence of some fact which is in issue

· Civil cases

· Character evidence not normally admissible

· Exception: tort involving moral turpitude

· Verdict against D can be as serious as a criminal conviction = in criminal cases D can use evidence of good character

· TRE 404(a)(2) allows D to introduce character evidence and P to rebut with character evidence 

· Fed. rule not clear if it allows, probably would

· TRE 404(a)(2) allows D accused of assaultive conduct to offer evidence of V’s violent character

· FRE limits to criminal cases 

· 412(b)(2) = evidence offered to prove the sexual behavior/predisposition of V is admissible, if :

· admissible under rules and probative value substantially outweighs prejudice to V.  

· V has put reputation in controversy.

· Reverses 403’s presumption of admissibility of relevant evidence = exception to presumption that evidence of sexual behavior/predisposition is inadmissible

· TRE 412 = does not apply in civil cases; however, evidence of this sort would be severely restricted under TRE 404

· Criminal cases

· FRE 404(a)(1) = character of D

· D can introduce evidence of good character to show the improbability that D committed crime charged with

· Must be relevant to charges against D

· Types of evidence admissible = reputation and opinion

· Specific acts may not be used to show good character

· P may rebut evidence of good character = showing D’s bad character

· May normally introduce same type of evidence introduced by D

· Cross-exam. of D’s character witness

· FRE 405(a) = prosecutor permitted to attempt impeachment by examining with regard to D’s past crimes and specific acts of misconduct.

· Can ask about anything that might logically reflect on D’s reputation

· Usually limited to witness’s knowledge = if denies knowledge, can’t ask about

· Limited to events occurred or would be known to community

· Must relate to character trait D put at issue

· Can ask if opinion would change if D convicted of crime

· If D gives testimony of good character himself, P allowed to ask about specific instances of misconduct

· If D does not offer character evidence, P usually cannot inquire into such matters

· FRE 404(b) = character evidence admissible to show motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident

· Prior acts to show state of mind = motive, intent, knowledge, scienter

· Prior acts to show intent

· present crime must require a specific intent

· Prior acts to motive

· D must be given opportunity to deny commission of prior acts or to show that he had no such motive

· Prior acts to show common plan, scheme, or conspiracy of which the crime charged is merely one part

· Prior acts to show preparation to commit the crime charged

· Prior acts to show opportunity to commit the crime charged

· Prior acts to establish D’s identity

· Evidence of prior acts is admissible if the modus operandi in both acts are similar and unusual enough to indicate that the same person perpetrated both = criminal signature

· Distinctive, unique set of circumstances that uniquely id. D’s conduct

· D entitled to rebut evidence by proof that someone else committed the other crimes

· Prior acts to show absence of mistake or accident in commission of crime charged = to rebut D’s assertions that was a mistake

· Evidence of prior acts has to go to a disputed issue

· Can use acts that occurred prior to or subsequent to act at issue

· Proof of prior acts = need not show that anyone convicted of other acts, just have to show that acts occurred

· FRE 104(b) = relevancy dependent upon the fulfillment of a condition of fact

· Admissible if sufficient evidence to support a finding that the condition has been fulfilled = permit a reasonable jury to decide in its favor

· Texas: admissibility of other crimes requires evidence sufficient to support a finding beyond a reasonable doubt that D committed act.

· FRE 404(a)(2) = character of alleged victim

· Homicide cases = D claims self-defense

· Evidence of victim’s bad character = D can introduce evidence of violent nature or disposition in an attempt to show

· Likelihood that the victim was the aggressor

· D’s apprehension of harm from V was reasonable

· Rebuttal evidence = P can introduce evidence of V’s peaceful disposition

· P cannot introduce evidence of D’s reputation for violence as tending to show that D was the aggressor

· Rape cases

· FRE 412(a)(1),(2) = evidence of V’s past sexual behavior or alleged sexual predisposition is not generally admissible

· Rationale = evidence of past sexual relations has little probative value as to whether V consented to sexual relation with D

· Rationale = protect privacy of V, otherwise discourage from coming forward if past sexual relations exposed.

· Exceptions for criminal cases

· 412(b)(1)(A) = evidence of past sexual acts by V if offered to prove someone else other than D was the source of physical injury/evidence

· 412(b)(1)(B) = evidence of past sexual acts by V with D if offered by D to prove consent or by P

· 412(b)(1)(C) = evidence of past sexual acts by V if exclusion would violate the constitutional rights of the D

· Confrontation Clause

· Under certain circumstances, D has a right to cross-examine V regarding her relationships with other men

· TRE 412 = reputation or opinion evidence is inadmissible; however, allows specific instance evidence for 5 purposes if its probative value outweighs danger of unfair prejudice:

· Necessary to rebut or explain scientific or medical evidence offered by state

· Evidence of V’s past sexual behavior w/ D upon issue of consent

· Relates to motive or bias of V

· Admissible under 609

· Constitutionally required

· Types of evidence

· 405(a) = reputation and opinion

· TRE 405(a) = in criminal case at guilt stage, character witness must have been familiar with  reputation, or with underlying facts or info. upon which opinion based, prior to day of the offense

· Cross-exam. is permitted as to specific instances of past conduct

· Exception for character evidence re: sex crimes

· FRE 413 = evidence of similar crimes in sexual assault cases is admissible

· FRE 414 = evidence of similar crimes in child molestation cases is admissible

· FRE 415 = evidence of similar acts in civil cases concerning sexual assault or child molestation is admissible

· FRE 403 = ct. likely to use to exclude other-offense evidence if its probative value is substantially outweighed by unfair prejudice

· Texas does not have rules of evidence equivalent to 413-415.

· Code of Crim. Proc. does allow previous acts of wrongdoing committed by D against a child who is the V of the offense for which D on trial.

· Habit or Custom Evidence

· FRE 406 = evidence of habit or routine practice is admissible to prove that the conduct of the party on a particular occasion was in conformity with the habit or routine practice

· Habit = routine reaction to a particular situation

· Custom = regular routine practice or enterprise

· Admission requirements

· Specific

· Routine = performed without deliberation

· Continuous

· Types of evidence admissible

· Federal rules leaves to the ct.

· Usually done by testimony as to specific acts of past behavior

· Admissible to prove the doing of an act in accordance with habit

· Degree of proof required = a strong showing that the habit was invariable

· Industrial or business routines

· Letter mailing

· Sales receipts

· Use of checkbook

· Operation of public transportation

· Company safety rules

· Cases

· Cleghorn v. NY Central & Hudson River RR: P sued D for damages resulting from accident.  Evidence of switchman’s drinking habits was admitted.  P offered evidence to show that D knew or should have known about habit.

· Evidence admissible  to show that D’s knowledge of drinking habit.

· Michelson v. U.S.: D being tried for bribery.  D claimed entrapment and called witness to testify as to good reputation in community. On CX P asked witness if he had heard about D’s arrest 20 years earlier for buying stolen goods.  D objected but trial ct. let in.

· Character witness can be questioned on CX about specific bad acts of D.

· When D puts his reputation in issue, and calls character witness, P may question then to determine the extent of knowledge of D.

· Includes questions concerning specific bad acts, even if not related to crime for which D is on trial.

· Acts took place a long time ago = within trial ct.’s discretion to admit them or exclude them.

· U.S. v. Carrillo: A, an undercover officer, looking for T.  Person told A that D was T.  A approached D, asked for some drugs.  D produced drugs, A paid.  D arrested and charged with distribution.  Before trial, D tried to have evidence of two other drug sales by D, proffered by P to establish identity, excluded.  Ct. denied saying that if D raised issue of identity, P could bring in evidence.  At trial D claimed A misidentified him.  P called witnesses to testify about two prior incidents.

· Evidence cannot be admitted because it involved typical drug transaction with no unique or uncommon elements that id. D.

· D did not deny being in area = no need to show was in the area in the past

· Evidence only showed D’s bad character = inadmissible.

· U.S. v. Beasley: D, a well-known chemist, persuaded doctor to give prescription for narcotics to use in an alleged experiment.  D eventually charged with intent to distribute the narcotics.  P introduced evidence that D had distributed drugs two months after the incident, and about year and a half later instructed individuals on how to obtain narcotics from doctors.  P claimed evidence established pattern.  Trial ct. admitted as pattern evidence with instruction for jury to consider only to D’s intent.

· Evidence of subsequent criminal acts related to crime charged, but not consisting of similar acts, cannot be introduced as pattern evidence.

· Pattern = series of acts that collectively identify D

· Used to show identity or membership in conspiracy

· Proximity of the acts is important b/c over time people will commit similar crimes.

· Evidence may be relevant to establish intent to obtain drugs = remand for judge to identify exception to make admissible, evaluate whether evidence is sufficiently probative to outweigh risk of improper inference.

· Ct. concerned trial judge did not do a thorough job of 403 weighing

· U.S. v. Cunningham: D nurse working at hospital.  Charged with stealing Demerol.  Told police was a former Demerol addict, tested positive for Demerol.  Trial ct. allowed evidence that D’s license had been suspended from taking Demerol at prior employment, falsified results of drug tests, and falsified evidence of her addiction.  Ct. excluded previous conviction for stealing Demerol.

· Evidence of prior addiction could be used to show her motive for committing charged crime.

· Motive may be revealed by past commission of same crime

· Overlaps with propensity, have to guard against improper inference

· Here not an overlap = d had addiction to taking Demerol not stealing it.

· Admissible so long as judge satisfied prejudicial effect did not outweigh its probative value.

· Suspension of license provided background to evidence of D having falsified results of drug tests as condition to regain license.

· Supported inference that falsified tests to keep working at hospital where had access to Demerol ( established motive to tamper with drug.

· Tucker v. State (S.C. of Nev.): D charge with killing V, found in D’s living room.  D claimed asleep, awakened, and found V dead.  At trial, evidence of same scenario 6 years earlier introduced.  In that case D denied killing the K, and no one was ever charged.

· Before evidence of prior crimes can be admitted, have to show by plain, clear, and convincing evidence that D committed crime.

· Nothing in record establishes D killed K = evidence inadmissible

· Huddleston v. U.S. (S.C.): D allegedly possessed and sold stolen video tapes knowing that they were stolen.  Primary issue at trial was whether D knew were stolen.  Ct. admitted similar act evidence consisting of store owner and FBI agent testified that D offered to sell them large quantities of appliances for very low price.  D claimed got from person that told him they weren’t stolen.  

· Ct. does not have to make a finding that commitment of prior act by D proven by preponderance of the evidence.

· FRE 104(b) requires that ct. examine evidence and decide whether jury could reasonably find the fulfillment of condition of fact by a preponderance of the evidence

· Evidence in this case sufficient to permit jury to reasonably conclude that appliances stolen.

· FRE 404(b) = evidence offered for a proper purpose ( 402 = relevant evidence generally admissible ( 104(b) = relevancy conditioned on fact ( 403 = ct. determine probative value > potential for unfair prejudice ( 105 = if requested, ct. give a limiting instruction.

· Perrin v. Anderson: V involved in car accident and walked home.  D, a state trooper, went with another state trooper to V’s home.  P acted erratically and D sensed a dangerous situation.  V slammed door shut, then opened it and attacked D.  D shot and killed V.  P sued D alleging D deprived V of civil rights.  Ct. allowed 4 other officers to testify re. violent encounters with V = V had a violent response to uniformed officers.  D used to show that V was first aggressor in fight.

· In a civil case, D may use evidence of V’s prior acts to show a habit.

· FRE 404(a)(2) on face only applies to criminal cases, but this case is criminal in nature = verdict for P would mean D killed V without cause.

· Rule permits D to offer evidence of V’s character.

· Testimony about prior acts to prove character is not allowed = reputation or opinion testimony allowed.

· FRE 406 = prior acts admissible to show evidence of habit.

· Sufficient evidence of V’s violent reactions to permit introduction of specific acts to show habit

· If theory of admissibility is V’s conduct on D’s state of mind, not dealing with 404(a)(2) = general relevance notion ( proof of V’s character proven by specific acts and know by D beforehand.

· State v. Cassidy: V had prior sexual relations with D before incident at issue.  V claimed, on this occasion, D forced her to have sexual relations, called obscene names and acted like a crazy person, then forced her to leave.  She left, contacted police and was taken to hospital.  D claims that V went nuts talking about husband in Vietnam, and attacked D.  He slapped her, went to the bathroom, returned but she was gone.  D sought to introduce testimony of V’s sexual relations with another man a year before during which she went nuts and talked about dead husband/Vietnam.  Trial ct. excluded b/c V had not made a false complaint against man.

· Affirmed.

· Relevant conduct was that b/t V and D.

· Previous encounter was not relevant unless V made false complaint against man as D claims she did in this case.

· If made accusations, would have to demonstrate to judge’s satisfaction that claims were false

· Excluded evidence did not make D’s version more probable

· Had sexual relations with before and she did not go nuts

· One similar incident is not enough to establish a pattern of behavior

· Olden v. Kentucky: P left bar with D. P claims that D raped and sodomized her.  D dropped P off at boyfriend’s house.  Boyfriend testified that saw P get out of D’s car, and P told him D raped her.  D claimed that P propositioned him and consented.  Other witnesses corroborated D’s account.  D attempted to introduce evidence of P relationship with boyfriend = at time of incident were having extramarital affair, at time of trial were living together ( use evidence to show that P lied to D to protect relationship.  Trial ct. excluded evidence.  App. ct. affirmed exclusion on grounds that evidence of interracial relationship would be extremely prejudicial to P.

· Reversed.

· 6th amend. confrontation clause includes right to reasonable CX = impeaching witness by exposing motivation in testifying.

· Key factor is that V complained after boyfriend saw V get out of D’s car.

· If V complained before saw boyfriend result might have been different

· If evidence allowed, jury might have received different impression of P’s testimony.

· Ct. has discretion to exclude abusive, confusing, or repetitive CX, but not because of speculation as to juror’s racial biases.

· Exclusion was not harmless error.

· U.S. v. Platero: D, a security guard pulled over L and V’s car over.  D asked V to step out of the car and get into his car.  V claims D raped her.  As returning to car, L saw V trying to button shirt.  V told L that D raped her. D claimed act was consensual, and that V made up charge to protect with relationship with L.  D sought to introduce evidence of V’s relationship with L to show that V had motive to fabricate charge.  Trial ct. excluded.  Pursuant to instruction on remand from first appeal, trial Ct. found that no relationship existed at time of incident

· Reversed.

· When a question of relevancy depends on a condition of fact the question must go to the jury, not the judge 

· Judge to determine whether jury could find that relationship existed = if it could find that, then let jury consider

· Exclusion of evidence violated D’s right to confrontation.

· Decision seems inconsistent with 412 which seeks to protect victim’s privacy = seems to say that if judge finds all conditions present, then jury get to hear about past acts.

· Easier for D to drag in V’s past acts, especially if making an Olden type argument.

· Similar Happenings

· Other Contracts

· Contracts between same parties

· Evidence of past contractual relations b/t P and D may be held admissible for the purpose of interpreting the terms of their present contract

· Contracts with 3rd persons

· Evidence of D’s contractual dealings with 3rd persons is generally held inadmissible to reflect either on the making or interpretation of D’s contract with P.

· If facts indicate a common plan, scheme, habit, or usage in all of D contracts, then D’s dealings with 3rd parties may be admissible

· Previous Accidents and Injuries

· Prior Accidents

· Evidence prior accidents resulting from a condition or activity conducted by D shown to prove D’s negligence in present case.

· Show D knew, or reasonably should have known, of the danger involved

· Show that injury was caused by defective condition or situation

· Admission requirements

· Judge makes determination under 401, 402, 403

· Similarity of existing conditions

· If used to show dangerousness of condition = relatively high degree of similarity 

· If used to show D had notice of condition = prior accidents similar enough to alert D to danger ( lower burden

· Texas = substantial similarity

· Close proximity in time between the two accidents

· Subsequent accidents

· Inadmissible to prove causation of P’s injury or knowledge by D of danger involved at time of P’s injury

· Admissible to show dangerous condition at time in issue

· Inference that condition existed at a previous time drawn from evidence that it continued to exist at a subsequent time

· Subsequent accident must follow shortly after the original accident

· Absence of prior accidents or complaints to prove nonexistence of a condition

· Minority view = admissible

· Majority view = inadmissible

· Admissible on whether D knew of danger

· Cases:

· Simon v. Kennebunkport: P injured when slip and fell on sidewalk in D town.  P sued claiming that injury proximately caused by defect in sidewalk.  P sought to introduce evidence of numerous other incidents of people falling or stumbling.  Business owners along sidewalk had seen these incidents.  Trial ct. refused to admit.

· Reversed.

· In a negligence action, evidence or prior similar accidents may be admitted to show the existence of defect, notice, or causation.

· Proponent must show that circumstances of incidents substantially similar to those at issue.

· Trial judge has discretion to exclude if probative value is substantially outweighed by danger of unfair prejudice, confusion of issues, undue delay.

· Here, evidence highly probative, and no confusion of issues, undue delay, or unfair prejudice.

· Halloran v. Virginia Chemicals: P sued D on products liability theory.  D tried to show at trial that it was P’s practice or habit to use product contrary to instructions and warning.  Trial ct. refused to admit on basis that prior instances of carelessness could not be used to create inferences of carelessness on a particular occasion.

· Reversed.

· Proof of deliberate repetitive practice by one in complete control of the circumstances is admissible because it is so highly probative of an unexplained occurrence.

· Proponent must establish to the satisfaction of the judge that he expects to prove a sufficient number of instances of the conduct in question.

· Subsequent Repairs or Precautions

· FRE 407 = after injury caused by an event, subsequent measures are inadmissible to show negligence, culpable conduct, a defect in a product, a defect in the product’s design, or a need for warning or instruction

· Rationale

· Irrelevancy = subsequent repairs do not establish prior lack of care by D

· Public policy = admitting such evidence would tend to discourage beneficial changes from being made following an accident

· Doesn’t apply to instances where D made repairs prior to incident

· Question of “event”

· Most cts. have held that event is act or incident that is subject of current litigation

· Other cts. have held that event applies to manufacture, design, construction = much more protection for D

· TRE 407 

· allows evidence in products liability cases

· allows written notification from manufacturer to purchasers re: defective product to be admissible against the manufacturer on issue of existence of defect

· Admissibility for other purposes

· To impeach D witness as to the safety of the condition

· To show ownership or control

· To show that D was attempting to conceal or destroy evidence

· To show that precautionary measures were feasible

· Where D has denied this

· Tuer v. McDonald: P sued D for malpractice arising from death of husband during surgery.  P’s husband given drug a few days prior to surgery, but discontinued morning of surgery to avoid having in system during surgery.  Operation postponed a few hours, P’s husband went into cardiac rest and died.  Hospital changed protocol with respect to discontinuing drug for patients with heart problems.  D moved to exclude any reference to the change.  Trial ct. said could introduce if D denied “feasibility” of restarting drug.  D testified that it would be unsafe to restart.  Ct. did not allow P to introduce change b/c to impeach D, P would have to show that D did not really believe it was unsafe at the time made decision.

· Judgment affirmed.

· D’s statement does not reflect a statement that restarting was not feasible, but that it was not advisable = does not fall within feasibility exception.

· Trial ct. seems to be concerned that jury wouldn’t understand response in light of technicalities of medical testimony = 403

· Subsequent std. would not impeach D’s statement about his decision based on knowledge and experience at the time.

· If P had asked if restarting drug was safe, and D responded that V would have died, then subsequent std. could be used to impeach

· If D had testified that old protocol was the best ever devised, could use subsequent std. to impeach.

· Compromise

· Settlement Negotiations

· FRE 408 = evidence of compromise and offers to compromise a disputed claim is not admissible to prove liability for or invalidity of the claim or its amount

· Includes factual admissions made unless they are not disputed

· Compare FRE 409 = payment of medical and similar expenses are inadmissible; however, admissions of fact accompanying offers to pay medical expenses are admissible

· Rationale

· Lack of relevancy = may be trying to avoid expense of litigation

· Danger of prejudice

· Implied agreement = parties impliedly agree that settlement negotiations are to be without prejudice to their positions

· Public policy = encourage settlement of disputes without litigation

· Exception

· Settlement offers and statements made in conjunction with offers are admissible if sufficiently probative on some issue other than liability for a disputed claim, such as:

· Proving bias or prejudice of a witness

· TRE 408 = bias or prejudice or interest of a witness or party

· Negativing a contention of undue delay

· Proving an effort to obstruct a criminal investigation or prosecution

· Can be used to show knowledge or notice

· Cannot be used to show propensity to settle = inadmissible under 408 and character evidence exclusions

· Davidson v. Prince: D driving truck with cattle, and negligently overturned truck.  A steer charged P and injured him.  D introduced into evidence a statement from a letter P wrote to D, in which P estimated the distance b/t P and the steer.  From this, D argued that P cornered steer and was contributorily negligent.

· Statements that do not offer to compromise the claim or otherwise negotiate a settlement are admissible.

· P’s letter to D simply reviewed the factual circumstances of the accident, and P demanded full payment of the claim.

· Hard to believe that this letter was not written to start compromise negotiations

· Fact that doesn’t mention any money doesn’t make it any less of a compromise letter.

· Guilty Pleas

· Guilty plea in a criminal case may be introduced in a subsequent civil trial.

· D allowed to explain circumstances surrounding the guilty plea

· FRE 410 = inadmissibility of pleas, plea discussions, and related statements

· guilty plea withdrawn, 

· plea of nolo contendre, 

· TRE 410: pleas of nolo contendre that have not been withdrawn are not excluded

· statement made during proceeding re. above pleas

· statements made to P during plea discussions but do not result in plea of guilty or guilty plea withdrawn

· Exceptions: 

· if similar statement introduced, statement at issue ought in fairness considered contemporaneously with it

· in criminal proceeding, statement admissible for perjury or false statement if made by D under oath, on record, in presence of counsel.

· TRE 410 does not have this exception

· FRE 803(22) = hearsay exception for judgment of previous conviction

· Admissible if conviction for a felony offense = misdemeanors inadmissible

· Ando v. Woodberry: P sued D for damages from automobile/motorcycle accident.  N driving car owned by D.  At scene of the accident, N was given a ticket for improper turn and failure to signal.  N pleaded guilty to both charges in traffic court.  P not allowed to introduce evidence of N’s guilty plea against D.

· Judgment reversed

· Whether D pled guilty to traffic offense as a matter of convenience goes to weight of evidence and not to its admissibility.
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