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PROFESSIONAL RESPONSIBILITY

Prof. Sutton 

Fall 2001

The disciplinary rules are merely guidelines—not controlling standards—in civil cases.  To apply the disciplinary rules as is, it must be a disciplinary proceeding

INTRODUCTION:

A tension between two themes underlies the subject of professional responsibility:


A reliance on legally enforceable standards in the regulation of lawyers as an 


Organized group and as individuals, and an expectation that members of the 


Legal profession in the exercise of good conscience will conduct themselves 


According to normally accepted concepts of morality or ethics

Focus on 

(1) the great extent to which lawyers are regulated by law (criminal law, law of discipline (disbarment and other sanctions), civil statutes, tort law, fiduciary law, contract law, and procedural law including sanctions

(2) To the extent that all the legal controls permit, the lawyer can exercise her discretion, or, her personal “ethics”

The Nature of Lawyer’s Work:

Law is more stressful than other professions


Law as a public-contact occupation constantly involves interpersonal relationships


In anxiety-creating situations


Overwork is common and many lawyers lack avocational interests and become 


Unable to relax

Four Types of Conflict:

(1) Obligations to the Self

The attorney wants some measure of economic security, prestige, and power

(2) The Client v. The Integrity of the System

The difficulty of representing the client’s interests while protecting the integrity of the court

(3) The Client v. Society

The duty of the attorney to his client may conflict with the interests of society in

General

(4) New Pressures From Changing Professional Structures

Pressures that exist due to the kind of work one does


Ex. legal aid (and what it means to practice that type of law)

The most difficult ethical dilemmas result from the frequent conflicts between the obligation to one’s client and those to the legal system and to society

The Nature of the Legal Profession:

The law is probably the last normative order, that is, it is the only ordering force beyond individual and group discipline of the citizenry

We shall become a genuinely just society only by “playing the game according to the rules,” and when the rules become outdated or are shown to be unfair, by lawfully and peaceably changing those rules

The law is a public service profession.  Lawyers are fiduciaries.  By substituting reason, negotiation, and adjudication for decision by intimidation or violence, lawyers serve a just and useful cause

A profession is distinguished from a calling or occupation, largely because of “learning,” because a profession is a group pursuing a learned art as a common calling in the spirit of a public service, with the earning of a livelihood being incidental

Professional Responsibility and Legal Ethics are not the same thing.  

Professional Responsibility revolves around the disciplinary codes

Legal ethics, by contrast, is a study of the moral problems confronting lawyers

The Chasm Between Law and Justice:

Supplemental Materials #1  (Chapter I, Notes)

Lawyers today largely regard themselves as hired guns, not guardians of society

Professional Regulation and Professionalism:

Know Preamble


Lawyers are guardians of the law and play a vital role in the preservation of 


Society


Lawyers are:

(1) advisors

(2) advocates

(3) negotiators

(4) intermediaries between cliens

A lawyer zealously pursues his client’s interests within the bounds of the law

Lawyers should use the law’s procedures only for legitimate purposes and not to

Harass or intimidate others

The Texas Rules of Disciplinary Conduct state minimum standards of conduct below which no lawyer can fall without being subject to disciplinary action

Know Preamble:  Scope


The Disciplinary Rules are imperatives; the comments define areas in which the 


Lawyer has discretion (hortatory)


The rules are not procedural; they are not laws; the rules are only disciplinary 


Standards

Footnote 4:  The Texas Bar Rules are at least quasi-statutory and have the same legal effect as the Texas Rules of Civil Procedure.  The TxDR constitute Section 9 of the State Bar Rules


The disciplinary rules do not undertake to define standards of civil liability of 


Lawyers for professional conduct


The TXDR is enforced by the State Bar grievance committee


The Preamble:  Scope contains definitions


When the word “reasonable” is used, it means “the conduct of a reasonably 


Prudent and competent lawyer” as opposed to “reasonable man”

The Texas Lawyer’s Creed

The desire for respect and confidence by lawyers from the public should provide the members of our profession with the necessary incentive to attain the highest degree of ethical and professional conduct

These rules are primarily aspirational

The Texas Lawyer’s Creed basically sets forth a list of high principles related to honesty, courtesy, and diligence



Ex. Company obtained an agreement with Sea-Land extending time for 



Filing an answer, but it did not file an answer and did not respond to the 



Discovery requests.  After the agreed time had expired, Sea-Land took a



Default judgment against Company



The Texas Lawyer’s Creed states that a party will not take advantage of 



Another party by causing a default judgment or dismissal to be rendered,



When they know the identity of the opposing counsel, without first 



Inquiring about that counsel’s intention to proceed



Company loses.  Why?



The Texas Lawyer’s Creed is aspirational.  The TLC is not binding law,



But is instead a recommended code of conduct





Continental Carbon Co.

The Dondi case is similar to the Texas Lawyer’s Creed.  Here, the court is adopting standards of conduct, not laws.

TxDR 8.04(a)(4)

A lawyer shall not “engage in conduct constituting obstruction of justice”

<compare to>

ABA MR 8.4(d)
It is professional misconduct for a lawyer to “engage in conduct that is prejudicial to the administration of justice.”

TxDR:  “obstruction” resembles obstruction in the Texas penal code

ABA:  What in the hell does this mean?

The Role of Bar Associations:

Conditioning the practice of law on membership in a state bar association does not itself violate the First Amendment (freedom of association)

The Integrated Bar:

Discipline was the primary consideration

Also, the bar is a unified means to express opinion and define standards and policies on professional matters.  This professional organization could command public attention and respect as speaking for the “the bar.”

In return for these advantages, the individual lawyer had to pay modest annual dues


Ex. Are mandatory life insurance programs legitimate as part of the annual dues?

The Supreme Court of Puerto Rico established two groups:  Category I included activities dealing specifically with regulation and welfare of the profession and quality of legal services, such as professional morality, professional competence, community outreach programs, and improvement of court functions.  Category II included activities involving community issues and needs where the bar assumes positions with ideological overtones.  Members who do not wish to contribute to Category II expenditures can pay reduced dues.  

An integrated bar may constitutionally fund activities germane to regulating the legal profession and improving the quality of legal services out of the mandatory dues of all members.  Attorneys may be compelled to pay their share of both direct and indirect expenses reasonably incurred by the bar association as necessary to serve those purposes.  An integrated state bar may not, however, compel members to fund activities of an ideological nature that are not germane to the state’s interest justifying compelled membership.



Ex. lobbying efforts for gun control or nuclear weapons freeze initiative

May bar members be compelled to fund non-ideological and non-germane activities?


Ex. the life insurance programs;  Probably not




Colegio de Abogados de Puerto Rico

State bars commonly rate judges as well.  This is permissible.

PART ONE:  THE ATTORNEY-CLIENT RELATIONSHIP:

Formation and Duration of an Attorney-Client Relationship

Provision of Legal Services

Right to Counsel in Criminal Cases

The Sixth Amendment of the US Constitution provides that a criminal defendant shall have the right “to have the assistance of counsel for his defense.”

Three Primary Issues:

(1) when does the Sixth Amendment right to counsel apply?

(2) When has the defendant effectively waived the Sixth Amendment right?

(3) What type of conduct constitutes ineffective assistance of counsel?

Indigent criminal defendants have a right to counsel in cases in which the defendant has actually been sentenced to a period of confinement in prison; see Pg. 189

In practice, the federal and state criminal justice systems provide counsel only for indigents—those who cannot afford to pay for counsel

The Sixth Amendment right to counsel implicates more than just the mere presence of counsel.  The criminal defendant must receive effective assistance of counsel.

Sixth Amendment claims of ineffective assistance of counsel are governed by Strickland v. Washington
Petitioner must show that

(1) counsel’s performance was deficient under a reasonably effective performance standard (the counsel made errors so serious that counsel was not functioning as the counsel guaranteed the defendant under the Sixth Amendment 

(2) the deficient performance prejudiced the defense

The defendant must show that there is a reasonable probability that, but for the counsel’s unprofessional errors, the result of the proceeding would have been different


A reasonable probability is a probability sufficient to undermine confidence in the 


Outcome

In applying the Strickland standard, a court must consider the totality of the evidence before the judge or jury.  In other words, this court must attempt to recapture mentally all the evidence that weighed in favor or against Morrison in the mind of the trial judge

Then the court must alter the evidentiary picture by imagining what it would have been in the absence of ineffective assistance of counsel.  This means determining what factual findings were affected by the attorney’s errors and to what extent they were affected

The court must also assume a decisionmaker acting “according to law,” and one who is “reasonably, conscientiously, and impartially applying the standards that govern the decision.”


Ex. Attorney held to be ineffective when he did not object to bedsheet with sperm


Stain (rape case); didn’t conduct much discovery either

Note:  Under the Sixth Amendment, you have a right to an attorney, but it may not be the one you actually want

Note:  An advocate who is not a member of the bar may not represent clients (other than himself) in court

Note:  a defendant may not insist on representation by an attorney he cannot afford or who for other reasons declines to represent the defendant

Note:  A defendant may not insist on the counsel an attorney who has a previous or ongoing relationship with an opposing party, even when the opposing party is the government

Methods for Providing Indigent Defendants with Counsel:

(1) courts appoint a lawyer from the private bar to represent a criminal defendant

(2) pubic defender system

The right to appointed counsel does not include a right to counsel of the defendant’s choice; it just requires effective assistance of counsel

In reference to (1), see

TxDR 6.01 Accepting Appointments by a Tribunal

TxDr 1.01

TxDR 1.15(c)  When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation


Ex.  You are appointed.  You try to get out of it, but the judge orders you to 


Defend the client anyway.  You must defend, or else you violate the rule.

Note:  This actually protects a lawyer from a charge of wrongdoing because the lawyer is ordered to represent despite misgivings


Ex. Lawyer was appointed counsel for a criminal defendant.  He tried to get out 


Of it through 1.01 and 6.01.  The Court ordered him to represent anyway.  


He told the client, that the judge said “he was not entitled to a lawyer.”  Hawkins


Did not attend the docket call, did not appear for trial, and did not notify 


Defendant of the trial date



Violation of 1.01(b)(1); 1.15(c), and 1.15(d)

When an attorney obtains a representation by appointment, the attorney must not merely decline the representation as provided under the more general 1.01(a), but must “seek to avoid” the appointment only for good cause pursuant to Rule 6.01

Though generally a lawyer may freely reject any person’s offer of professional employment, a different standard applies when that offer emanates from a court

TxDR 3.04(d) seems to allow an attorney to defy any court order so long as it is done openly and is based on an assertion that no valid obligation exists.  This is wrong.  Furthermore, it applies to the actual adversarial process.

Faretta Rights:

The Sixth Amendment allows pro se.

Faretta rights can be waived

The trial court may also appoint “standby counsel” to assist the pro se defendant in his defense

(1) the pro se defendant is entitled to preserve actual control over the case he chooses to present to the jury.  This is the core of the Faretta right.  If standby counsel’s participation over the defendant’s objection effectively allows counsel to make or substantially interfere with any significant tactical decisions, or to control the questioning of witnesses, or to speak instead of the defendant on any manner of importance, the Faretta right is eroded

(2) Participation by standby counsel without the defendant’s consent should not be allowed to destroy the jury’s perception that the defendant is representing himself.  

The defendant’s appearance in the status of one conducting his own defense is important in a criminal trial, since the right to appear pro se exists to affirm the accused’s individual dignity and autonomy

Note:  a judge can appoint standby counsel over the defendant’s objection in order to relieve the judge of constantly explaining courtroom protocol.

If a defendant agrees to participation by counsel, then there can be no claim that counsel is taking over the case

Faretta rights are also not infringed when standby counsel assists the pro se defendant in overcoming routine procedural or evidentiary obstacles to the completion of some specific task, such as introducing evidence or objecting to testimony, that the defendant has clearly shown he wishes to complete

Pg. 230

Note:  a pro se defendant cannot complain of ineffective assistance of counsel

Pro se defendants may not be able to cross-examine certain people; Footnote 6

Reporting Ineffective Counsel

The formalized system of discipline relies to a great extent upon the complaint system

Dissatisfied clients are often the source of reports of misconduct

Because clients often do not know about violations, the system necessarily relies upon judges and lawyers to report lawyer’s misconduct


Ex. Plaintiff lost a case and wanted to appeal.  His attorney did not file the appeal


On time.  Plaintiff moved for injunctive relief against defendants, arguing that 


They should have reported his lawyer’s ethical violation



The allegation that these defendants knew that plaintiff’s attorney had 



Failed to perfect an appeal does not, without more, support the inference



That they had knowledge of a clear violation of the disciplinary rules.



The defendants did not know that the failure to perfect was against his



Wishes





Williams v. Council of North Carolina State Bar

Do lawyers have to report their own misconduct even if to do so would be self-incrimination?


The privilege against self-incrimination protects against being required to reveal 


Criminal conduct, but not against being required to reveal non-criminal conduct 


That subjects a lawyer to discipline




You would have to rat yourself out, it seems

Attorneys can be suspended for participating in a settlement agreement which binds the attorney and the client not to report misconduct by another attorney

TxDR 1.01

TxDR 8.03(a)  Reporting Professional Misconduct—lawyers reporting disciplinary violations

Texas Code of Judicial Conduct, Canon 3(D)—Judges reporting disciplinary violations


Provision of Legal Services in Civil Matters

The fact that a party is involved in a civil case rather than a criminal case often does not alleviate the need for access to legal services

Throughout our modern history, indigent plaintiffs and defendants have argued for a right to court appointed counsel in civil cases


The Sixth Amendment does not apply here because a risk of incarceration is not


A direct consequence of a civil action

The only right to court appointed counsel in civil cases is a narrow right based upon the Fifth and the Fourteenth Amendments’ right to due process


Available for a narrow set of indigents


Ex. the State could not deny a divorce to a married couple based on their inability


To pay approximately $60 in court costs


Ex. Lassiter concerned the appointment of counsel for indigent persons seeking to 


Defend against the State’s termination of their parental status.  The Court held 


That appointed counsel was not routinely required to assure a fair adjudication;


Instead, a case-by-case determination of the need for counsel would suffice, an


Assessment to be made “in the first instance by the trial court, subject . . . to 


Appellate review”


Cf. Ex. indigent not granted right to counsel to secure a discharge in bankruptcy.


The fee was only $50.  Why?



Bankruptcy discharge entails no “fundamental interest”

Note:  Loss of custody most likely does not entail a “fundamental interest”

A constitutional requirement to waive court fees in civil cases is the exception, not the general rule

Once these avenues are established they must be kept free of unreasoned distinctions that can only impede open and equal access to the courts

Ways to Remedy This:

(1) pro bono work

(2) public law clinics (legal aid)

Note:  All states except one have an IOLTA (Interest on Lawyers’ Trust Accounts) program.  

Lawyers take funds that are nominal in amount or reasonably anticipated to be held for a short period of time and put them in an interest-bearing NOW account

Which funds the Texas Equal Access to Justice Foundation

Are these trust accounts seizing a protected property interest

No.  But for the IOLTA program, no interest could be earned on the funds in the 

IOLTA program.  Furthermore, there could be no compensation because “just

Compensation” is determined by what the owner lost, not what the taker gained

Ninth Circuit has given a different opinion

Unauthorized Practice of Law

Restrictions on Practice by Non-Lawyers:

Practicing law “is not limited to conducting litigation, but includes giving legal advice and counsel, and rendering services that require the use of legal knowledge or skill and the preparing of instruments and contracts by which legal rights are secured, whether or not the matter is pending in a court


Ex. banker violated the unauthorized practice of law provisions by retyping a will, 


Delivering it to the person to be signed, and then asking his secretaries at the bank


To attest to the signature





Persche v. Jones


Ex. A lawyer created a relationship with an inmate in which the former would 


Handle the courtroom matters while the latter would solicit clients and draft 


Certain documents



This is an illegitimate delegation of duties



This is also aiding the inmate in the unauthorized practice of law


Ex. It is unethical for an attorney to permit a collection agency to prepare and 


Mail dunning letters using the attorney’s stationery


Ex. Does representation by an intern constitute adequate representation?

Believe it or not, it depends on which state you’re in.

Note:  An attorney may find it useful to delegate tasks to clerks, secretaries and other lay persons as long as he maintains a direct relationship with the client, supervises the delegated work and has complete professional responsibility for the work product


Why?  This exception is unlikely to encourage solicitation or the unauthorized


Practice of law

Unauthorized practice of law prohibitions do not generally apply to those individuals who choose to represent themselves


Why?  There’s no fiduciary relationship

Note:  There is a prohibition on the sharing of legal fees with non-lawyers 


Why?  A private investor could start up a law firm and place corporate profits 


Above such things as effective representation of clients.  Also, there could be a 


Tremendous amount of difficulty in regulating the legal profession.

Unauthorized practice of law rules establish the monopoly of the legal profession over various types of services


There are sound policy reasons for this


Protect individuals and the public from the mistakes of the untrained and the 


Schemes of the unscrupulous, who are not subject to the judicially imposed


Disciplinary standards of competence, responsibility, and accountability

TxDR 5.04(a):  Types of legitimate fee sharing

TxDR 5.04(b):  A lawyer shall not a partnership with a non-lawyer if any of the activities of the partnership consist of the practice of law

TxDR 5.05  Practicing law in a jurisdiction in which you are not authorized

Unauthorized Practice by Suspended or Disbarred Lawyers:

Can an attorney suspended from the practice of law be employed in a law office where he will have direct contact with the public?


Answer:  He may perform the tasks usually performed by law clerks and by 


Paralegals, but he may not have direct contact with clients, witnesses, or 


Prospective witnesses


Why?  If a client were to come into the law office, he would wonder why this 


Lawyer was not being punished.  Note:  the difference between lawyers and 


Clerks is not readily apparent to laypersons

TxDR 8.04(a)(7):  General Misconduct

TxDR 8.04(a)(10):  Notification of Attorney’s cessation of practice

TxDR 8.04(a)(11):  Can’t engage in law when inactive, suspended, or terminated

Restrictions on Out-of-State Practice:

A lawyer who practices without permission in another state jurisdiction may violate the state’s unauthorized practice of law statute

Admission by reciprocity:

Admission in one state does not give the lawyer a right to practice in another state

A majority of the states, however, have extended full membership to the state bar upon filing an affidavit that the individual is admitted to practice in another state and by fulfilling certain special conditions.  This method for admission often waives the examination requirement for bar membership, but not other qualifications such as character review.  Some states require that the applicant have attained a particular score on the multistate portion of the examination or that the applicant simply take the state law portion of the examination to qualify for admission on motion

Pro Hac Vice Admission:

Most states and federal courts have adopted pro hace vice rules to admit a practicing lawyer for a particular lawsuit

The most common substantive requirement is an association with local counsel.  The reasons advanced for association include the importance of familiarity with local law and the need to have one attorney who is subject to the discipline of the court

Why do we have this rule?  To be forced to rely on local counsel may be detrimental to the client.

Pro hac vice is discretionary.  A court may deny the application “when the court is not satisfied that the lawyer possesses good private and professional character, albeit he was previously admitted to practice in a state court.”  District courts must articulate reasonable grounds for denying pro hac vice admission to defendant’s chosen counsel.

Note:  Once admitted pro hac vice counsel cannot be disqualified under standards and procedures any different or more stringent than those imposed upon regular members of the district court bar

Leis v. Flynt:  Supreme Court upheld denial of pro hac vice

<Cf.>

S.C. of New Hampshire v. Piper:  The right to practice law is protected under the Privileges and Immunities Clause (a Vermont resident can be a New Hampshire lawyer)

TxDR 5.05(a):  Rule on Practicing in an Out-of-State Jurisdiction

TxDR 8.05(a):  Texas Jurisdiction over Pro Hac Vice Counsel


Out-of-state lawyers will be placed under TX rules and can also be disciplined

 
For actions occurring in other jurisdictions

Footnote #8:  A lawyer rendering legal services in a state outside the state in which she is licensed often is unable to collect fees for the services



This rule has been heavily criticized, but is still in effect





Ranta v. McCarney

Note:  States have not developed for non-litigation matters a procedure similar to pro hac vice

Advertising for and Soliciting of Clients:

Before performing legal services, the lawyer must identify a client

Once the potential client is identified, the lawyer must carefully analyze the proposed representation to determine whether the employment can be accepted within the existing codes of conduct

If the lawyer determines that the representation can be accepted, the lawyer must then set the terms of the employment agreement

The solicitation of clients by lawyers was condemned because of certain perceived evils connected with solicitation:  barratry; the commercialization of the profession by competition; the tendency to give false assurances in order to obtain clients; and the lack of professional dignity connected with commercial advertisements

These regulations have been relaxed

TxDR 7.01:  Firm Names and Letterheads

TxDR 7.02:  Communications Concerning a Lawyer’s Services

TxDR 7.03:  Prohibited Solicitations and Payments


Ex. CPAs can solicit in person because the CPA profession emphasizes 


Independence and objectivity, not advocacy



A CPA who is not a lawyer 507 U.S. 761


The ACLU engages in litigation as a vehicle for effective political expression and


Association, as well as a means of communicating useful information to the 


Public



Ex. ACLU sent a letter to a woman telling her that the organization would



Be interested in supporting possible litigation for sterilized mothers in 



South Carolina.  This letter was sent to a woman who had attended an



ACLU Meeting on this very subject.





In re Primus


Ex. Written solicitation is less intrusive than in-person solicitation





Ohralik


A prospective client, feeling overwhelmed by the circumstances giving rise to the 


Need for legal services, may find it difficult to evaluate fully all available 


Alternatives with reasoned judgment and appropriate self-interest in the face of a 


Lawyer’s presence and insistence upon being retained immediately




See overreaching, invasion of privacy, the exercise of undue




Influence, and outright fraud

The ban on in-person solicitation when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain is constitutional




Falanga

May a lawyer contact the designated executor and/or beneficiaries under a will of a deceased client to advise them that he holds the original thereof?   



Yes.

See Footnote #11

TxDR 7.04 (a) and (b):  Advertisements in the Public Media


See 7.04(b)(2)(ii):  Other listed areas of specialization require some real 


Professional standards of specialization



“If the certification had been issued by an organization that had made



no inquiry into petitioner’s fitness, or by one that issued certificates



indiscriminately for a price, the statement, even if true, could be 



misleading




Ex.  Letterhead designating “specialist” in NBTA





Peel v. Attorney Registration and Discip. Comm. Of Ill.

TxDR 7.05(a):  Prohibited Written Solicitations


You must refer to 7.02 and 7.04 when evaluating written correspondence


Ex.  A truthful and non-deceptive letter (even one that speculates) is okay.





Shapiro


Ex. Overblown assurances of client satisfaction are violations—7.02(a)(2)


“I believe that the liability of the defendants is clear”


“I am a member of THE BAR TO THE SUPREME COURT OF THE US”

See footnote #9


Employment and Financial Arrangements:

Identity of Client:

Once a lawyer determines that he or she can properly represent the client’s interests, the lawyer must then turn to the question of the attorney-client contract

Before a lawyer begins a new representation of a client, he or she should discuss both the scope of the desired representation and the fee arrangement

The attorney-client contract does not have to be in writing

An attorney-client relationship is formed when an attorney renders advice directly to a client who has consulted him seeking legal counsel.  A formal contract is not necessary to show that an attorney-client relationship has been formed.  The court may look to the intent and conduct of the parties to determine whether the relationship was actually formed

The relationship of attorney and client is a contractual relationship.  It is only created by a retainer or an offer to retain or a fee paid.  The contract of retainer may be made like any other contract; it may be express or implied; it may be oral or written.  It cannot be created by the attorney alone or by an attorney and a third party who has no authority to act.  Accordingly, while where an attorney appears of record for a party, it is presumed the appearance is authorized by the party in question, this presumption is not conclusive but may be rebutted by evidence to the contrary.





Zych v. Jones

A contract entitled the clients to the services of the firm, but was not a contract for the services of any name member of the firm.  Either partner may attend to business entrusted to a firm of attorneys, for the act of each is the act of all, and such a general contract does not give the client the right to demand that any particular member of the firm shall render the services or conduct the litigation

Implied Clients:

A lawyer may have a fiduciary duty to protect the confidences of a person who consults the lawyer with intent to employ the lawyer but who is not accepted as a client


Rationale:  promissory estoppel (detrimental reliance), not a principal-agent 


relationship

TxDR 1.12 Organization as a Client:  You represent the organization


Entity Rule



The entity rule contemplates that the client is the corporation, not the



Corporation’s constituents



Where (1) a person retains a lawyer for the purpose of organizing an 



Entity and (2) the lawyer’s involvement with that person is directly



Related to that incorporation and (3) such entity is eventually incorporated



The entity rule applies retroactively such that the lawyer’s pre-



Incorporation involvement with the person is deemed to be representation



Of the entity, not the person



Ex. What duties, if any, does an attorney representing a closely held 



Corporation has to a 50% owner of the entity, individually?



A corporation exists as an entity apart from its shareholders, even



Where the corporation has but one shareholder



Instances in which the corporation attorneys stand in a fiduciary 



Relationship to individual shareholders are obviously more likely to 



Arise where the number of shareholders is small.  In such cases it is not



Really a matter of the courts piercing the corporate entity.  Instead, the 



Corporate attorneys, because of their close interaction with a shareholder



Or shareholders, simply stand in confidential relationships in respect to



Both the corporation and individual shareholders



Ex.  The failure to divulge dual representation in this case would be 



Fraudulent



In a situation like this, an attorney needs to get the respective parties 



Together and act as a neutral resource person

Employment Contracts, Engagement Letters, and Fee Arrangements:

This is a very problematical part of the law:  the reasonableness of a fee is hard to determine, if not impossible

A client’s ability to pay cannot justify a charge in excess of the value of the service

(what is the service really worth—herein lies the problem)

A fee should (on the “ethical level”) be reasonable in view of all the circumstances, including the time devoted to the work, ability or inability of client to pay, and the standing or reputation of the lawyer involved


Contingency Fee Arrangements:

Even though the fee is dependent on the outcome of the case, these fees are still very problematical

Contingent fee contracts are generally valid unless they are unconscionable or are procured by fraud or overreaching.  In making the determination of whether such an agreement is procured by overreaching or is so unconscionable as to be unenforceable, some of the relevant factors include the client’s familiarity with attorney-client relationships, the client’s age and education, the responsibility assumed by the attorney, the perceived difficulty in achieving the sought after result, the result obtained by the attorney, other work done for the client for which the attorney is not compensated, the nature of the dispute, the client’s ability at the time the contract was entered into to pay on a time basis, the client’s preference for a contingency fee agreement, the conduct of the attorney, and the reasonableness of the fee


Combine these factors with 1.04(b)



Ex. If you achieve all of your client’s goals, then you can probably get 



The 30 or 40% fee.



A good factor to contemplate is whether the client wanted a contingency



Fee (maybe she was poor).  




Then, look to whether the client was a child or an incompetent

Procedure:

(1) An attorney bears the burden of proof to demonstrate that his or her fee is reasonable, whether the action is initiated by the attorney or client

This is true if it is not an arm’s length contract

(2) The applicable standard in an attorney fee dispute is the reasonableness of the fee, applying standards of equity and fairness

Same comment

Procedure:  Arm’s Length:

Prior to employment and the formation of the fiduciary relationship, compensation for services may be fixed by contract; and, in the absence of fraud or overreaching, the contract will be enforced without the attorney showing it is fair or reasonable

(1) Prior to employment, the burden is on the client to establish the defense of unreasonableness or unfairness

Note:  After the establishment of the fiduciary relationship, the attorney has the burden to establish fairness and reasonableness

Courts should be reluctant to disturb contingent fee arrangements freely entered into by knowledgeable and competent parties

Note:  1.04(b)(8):  “When there is virtually no risk and no uncertainty, contingent fees

Represent an improper measure of professional compensation.”



Ex. a contingency fee for getting a mandatory statutory insurance 



payment

Contingency fee arrangements in domestic relation (divorce) cases are rarely justified


Why?  Public policy is antagonistic to divorce and favorable to reconciliation



Ex. Lawyer got 30% of divorce settlement



This was a violation.  





Shanks v. Kilgore

Note:  Texas does not have a contingency fee rule in probate



Ex. attorneys fees for services rendered in probate can be based on a 



Percentage of the estate

A conflict of interest arises where the lawyer is faced with the task of giving advice to the client on optional courses of action where the lawyer stands to benefit personally from the adoption of one course to the exclusion of the other


Ex. A woman was indicted for murdering her husband.  The lawyer signed a 


Contract with the woman, creating a contingency fee arrangement based on a 


Percentage of the estate if the woman was found not guilty.  The prosecutor 


Offered a lower criminal charge if the woman plead guilty (the woman would 


Have taken this).  The lawyer, however, did not inform his client of this, because


He wanted the chance to win his contingency fee.





Violation of 1.04(e)

Contingency fees with minors are strictly scrutinized

Where an attorney employed to prosecute a case on a contingent fee basis is discharged, the attorney is entitled to recover in quantum meruit theory the reasonable value of his services performed until the time of his discharge



Why?  Clients may discharge an attorney at any time with or without 



Cause



If an attorney could not get the reasonable value of his services, clients



Would feel compelled to keep their attorney (even though they have lost



Confidence in him)

If the client had good reason for the discharge, the lawyer may recover nothing

In Texas, when the client, without good cause, discharges an attorney before he has completed his work, the attorney can recover on the contingent fee contract or in quantum meruit

A lawyer who withdraws for good cause receives quantum meruit compensation for services rendered

If a lawyer does not have good cause for withdrawing from the representation, courts tend to hold the lawyer forfeited all rights to compensation
(ex. lawyer withdrew because of disagreement with client as to whether suit should be tried or arbitrated).

The courts guard against a client’s abuse of the right to fire a lawyer by discharging a lawyer who has performed substantially or by settling the case immediately after firing the lawyer “on the steps of the courthouse.”  In such situations, the lawyer may be permitted to recover according to the terms of the contingent fee contract.


Other Fee Arrangements:

(1) Per hour rate

(2) Retainer plus hourly rate

(3) Fixed amount for the entire representation

Arm’s length:  Prior to employment and the fiduciary relationship:
Arm’s length contracts will be things like retainers and fixed fee amounts



(i.e., set from the beginning)

Contingency fee contracts are not arm’s length; hourly rates are not arm’s length because you have no idea how many hours you will work

See Procedure:  If a fee arrangement combines a non-refundable retainer with an hourly rate, you will have to go through two tests

TX:  It is ethical to charge a non-refundable retainer


A true retainer, however, is not a payment for services.  It is an advance fee to 


Secure a lawyer’s services and remunerate him for loss of the opportunity to 


Accept other employment

Note:  a retainer may be used to bind someone from representing another

Possible Unconscionability:


Ex. An attorney charged a flat fee of 5,000 for representing a man in a battery


Case.  The attorney worked for 10 hours.  The flat fee, coming out to $500 an


Hour was held to be unconscionable.  




Note:  The case was in 1979






In re Kutner
TxDR 1.04:  Fees

We use “unconscionable” because unreasonable is too vague

ABA 1.5 Uses “reasonable”

1.02(b) and comments 4, 5, and 6


Other Kinds of Fee Arrangements:

TxDR 1.08:  Conflict of Interest:  Prohibited Transactions
No malpractice waivers

Texas lawyers may advance or guarantee court costs, expenses of litigation or adminstrative proceedings, and reasonably necessary medical and living expenses, the repayment of which may be contingent on the outcome of the matter



The ABA goes against living expenses

Sharing Fees with Lawyers:

Referral or forwarding fees are criticized, but well in place

Problem:  A lawyer will get paid for not working on a case, for not taking any responsibility.  A lawyer could become a “head hunter.”

Benefits:  Another lawyer may have time to work on the case.  Transferring the case will lead to better results for a client.

TXDR 1.04(f) and (g):  Fee Sharing

Division of fees by attorneys jointly participating in handling a case must take into account proportionate shares of service


This does not mean that the attorneys must correlate each minute spent on a 


Case to each penny earned therefrom in order to achieve proportionality between 


The responsibility assumed and services performed on the one hand and each 


Attorney’s share of the fee on the other

When a court finds a substantial division of services or responsibility, the agreed division should control

In order to determine whether there has been a substantial division of services, the court should refer to the factors in 1.04(b).  Although these standards are not strictly applicable in determining the actual division of services and responsibility, they do provide the trial court guidelines for establishing the relative value of the services performed and responsibilities assumed



Ex. Lawyers agreed to share a contingency fee equally based largely 



On responsibility.  Although one attorney did 58% of the work (the 



Other doing 42%) as measure by the number of hours, the court still



Granted equal shares.





Why?  The responsibility was still about equal.  The 





Agreement contemplated derivation from exact 





Mathematical evaluation

Note:  It is impossible for lawyers to literally put in equal work; two different firms can’t possibly hope to do the same exact amount of work

TxDR 7.04 (k) and (l):  These provisions either implicate or raise an issue as to fee sharing

TxDR 5.04:  Exceptions to Sharing Fees with Non-lawyers


Duration and Termination of Attorney-Client Relationship:

The continuing duties to a client after termination of the attorney-client relationship are considered in TxDR 1.15 cmt 9 (Chp. 3 B-2-c)

The termination of the attorney-client relationship can arise under many circumstances.  In the typical case, the representation will come to a natural conclusion with the client’s need for legal services satisfied by the lawyer’s performance.  However, often in practice, the attorney may be forced to no longer participate in a matter.  This may result from the lawyer’s own choice or from the decision of the client or the court.

TxDR 1.15 (a), (b), and (c):  Optional and Mandatory Withdrawals

Early Conclusion of the Representation:

A failure to take the client’s interests into account will often result in a client’s tort or contract action against the lawyer

When the attorney-client relationship has reached the litigation stages, the court’s permission is necessary to allow the lawyer to withdraw

A court should grant a motion to withdraw so long as the request is reasonable, there is notice to the client, and there would not be any interference with the efficient and proper functioning of the court

Three Normal Cases Resulting in Termination:

(1) client crime or perjury

(2) conflict of interest with the client or another party

(3) the client’s dissatisfaction with the lawyer’s representation

It is generally held that the client’s failure to pay or to secure the payment of proper fees upon reasonable demand will justify the attorney in refusing to proceed with the case

Interpreting TxDR 1.15(b)(5):  Failure of client to pay

Counsel may be allowed to withdraw upon proof that the client deliberately disregarded a fee arrangement, but not upon a showing that the client was merely delinquent in satisfying his obligations to counsel

Lawyers cannot withdraw from an attorney-client relationship merely for financial gain.  




SWS Financial Fund

If you have represented a client for a long time, that client can assume that you are still his lawyer.  This could prevent a lawyer from taking up someone adverse to the client.




SWS Financial Fund

Note:  Lawyers who improperly withdraw can be subjected to sanctions

Note:  Lawyers who improperly withdraw may be subject to malpractice liability

NATURE OF THE ATTORNEY-CLIENT RELATIONSHIP


Lawyer as Agent and Fiduciary
TxDR 1.02(g)

TxDR 1.03

TxDR 1.05(c)(4) and (d)

TxDR 1.15, cmt 6

A lawyer’s acts normally bind the client.  Thus, a lawyer who fails to appear in court or respond to interrogatories may cause a dismissal with prejudice of the client’s claim.

Clients are also affected by lawyer’s decisions.  Besides ineffective counsel, if a lawyer screws up, the client pays the price

Ostensible Authority:  
A principle is bound by the acts of his agent to those persons only who have in good faith, and without want of ordinary care, incurred a liability or parted with value, upon the faith thereof.  


Under these provisions, if a principal by his acts has led others to believe that he 


Has conferred authority upon an agent, he cannot be heard to assert, as against 


Third persons who have relied and acted thereon in good faith, that he did not


Intend to confer such power.

Ostensible authority rests on the doctrine of estoppel

(1) representation by the principal

(2) justifiable reliance thereon by a third person

(3) Change of position or injury resulting from such reliance

Ex. Plaintiff is suing two defendants for fraud.  Lawyer gets one of the defendants to act as an adverse witness.  When judgment is entered 

Against both defendants, the lawyer disclaims any knowledge of their

Agreement.



The client had to forfeit his claim against defendant

An action may be dismissed because of counsel’s misconduct for one of three reasons:

(1) the other party has been unfairly prejudiced

(2) any sanction less drastic than dismissal would not mitigate the severe burden the misconduct placed on the judicial system

(3) dismissal sometimes constitutes the ultimate sanction aimed at punishing abuse of the system and deterring future misconduct

Dismissals as sanctions are very rare, unless the client himself has been aware of the problem, usually through notice from the court

Control of trial tactics and strategy rest with the lawyer



Jones v. Barnes (client does not have a constitutional right to make lawyer



Press every nonfrivolous issue he wants)

Clauses in a contract between attorney and client which prohibit a settlement by the client without his attorney’s consent are generally held to be unenforceable as against public policy

The authority of the lawyer is revoked by the death of the client

Clients with Disabilities:
Is the attorney appointed to represent a child in a custody dispute ethically bound to advocate the child’s wishes or to advocate the child’s best interests?


Ordinarily, a lawyer’s relationship with a disabled client should not differ from


The normal client-lawyer relationship.  In a normal client-lawyer relationship


The lawyer’s role is not to determine the client’s interest, his role is to advocate


The client’s interest

Q:  Whether a guardian ad litem has sufficient authority to refuse and effectively override a timely demand made by the appellant and her private counsel.


No.  The guardian ad litem is an advocate for the person and does not look after


Perceived best interests

It is well settled that the guardian ad litem is appointed for the benefit of and to protect the rights and best interests of the alleged incompetent to whom he is assigned.  It is essential that he act as an advocate in behalf of the accused

Footnote #13—Guardians ad litem have liability not as attorneys but as the personal representatives of the minor

TxDR 1.05(b)

TxDR 1.08

TxDR 1.14

Can an attorney who breaches his fiduciary duty to his client be required to forfeit all or part of his fee, irrespective of whether the breach caused the client actual damages?

Yes. 

(1) a client need not prove actual damages in order to obtain forfeiture of an 

attorney’s fee for the attorney’s breach of fiduciary duty to the client

(2) whether an attorney must forfeit any or all of his fee for a breach of fiduciary

duty to his client must be determined by applying the rule as stated in The

Restatement Governing Lawyers (good if it’s a civil case). Pg. 3 of Supp. 3

(3) whether to afford the remedy of forfeiture must be made by the court but any

underlying factual disputes are to be determined by a jury, and the court’s decision whether to forfeit any or all of an attorney’s fee is subject to review on appeal as any other legal issue

Forfeiture is a way to discourage disloyalty

General Duties Owed to Clients:

General Duties Owed to Clients:

(1) confidentiality

(2) avoidance of conflicts of interest

(3) competent representation 

(4) keeping the client reasonably informed

(5) diligent representation

Footnote #14

TxDR 1.01


Ex. of incompetence


Making little or no investigation of the crime; not talking to witnesses or alibit


Witnesses


Having no familiarity with the Rules of Criminal Procedure in a criminal case


Not being familiar with the rules of Civil Procedure


Making client plead the Fifth in civil cases

A license to practice law is a proclamation to the public that the holder thereof is one to whom a member of the public may, with confidence, entrust his professional matters, with the assurances that in the performance of legal services the lawyer will perform the basic legal tasks undertaken competently

Matrimonial case:


You get the divorce, but fail to address alimony or division of assets

Note:  neglect is not only gross negligence, but involves more than a single act or omission



Exception:  a really big mistake

Loyalty:  Confidentiality:
The Evidentiary Privilege:

Texas Rules of Evidence, Rule 503


Nature of the attorney-client privilege

The attorney-client privilege applies to a client’s confidential communication to a lawyer for the purpose of seeking or obtaining legal advice

The attorney-client privilege protects the confidential communications and not the underlying facts.  Thus, facts learned by a lawyer from sources other than the client are not protected by the attorney-client privilege, even though they may be highly relevant to the client or to the client’s welfare; such facts might, however, have a limited protection from  discovery under the attorney work-product privilege

Two Important Exceptions:

(1) crime-fraud exception

(2) lawyer’s self-defense exception

The Disciplinary Duty of Confidentiality:
TxDR 3.03  Candor Toward the Tribunal

TxDR 4.01  Truthfulness in Statements to Others



Ex A lawyer was charged with aiding and abetting the sale of unregistered



Securities.  A co-counsel obtained a waiver of the attorney-client privilege



From the lawyer.  He then told the SEC about the illegal transactions



When they investigated him.




First, the waiver was effective




Second, if there was no waiver, co-counsel could reveal the info.





As it was an act of self-defense

Note:  formal charges do not have to be made in order for a waiver to go into effect; an investigation is enough.  This investigation must have some factual basis supporting it, however

Note:  a waiver coerced by governmental officials may be involuntary and therefore invalid; furthermore, deception as well as actual coercion by the government may nullify a waiver.

Note:  Although an attorney cannot be held liable merely for failing to “tattle” on his clients, silence consciously intended to facilitate a fraud can create secondary liability

Other Considerations:

The purpose of the privilege is to protect and foster the client’s freedom of expression.  It is not to permit an attorney to conduct his client’s business affairs in secret.

The privilege normally extends to the substance of the client’s communication as well as the attorney’s advice in response thereto.

It also extends to those papers prepared by an attorney or at an attorney’s request for the purpose of advising a client, provided the papers are based on and would tend to reveal the client’s confidential communications

The privilege does not extend, however, beyond the substance of the client’s confidential communications to the attorney.  It will not conceal everything said and done in connection with an attorney’s legal representation of a client in a matter.

A conversation will not be cloaked with privilege when it is for the purpose of committing a crime



See SEC case above

When a Lawyer accidentally receives privileged documents from a party:

A lawyer who received unauthorized materials of an adverse party that she knows are privileged or confidential should refrain from reviewing the materials and should follow the advice of the opposing party as to how to dispose of the materials

There is no specific disciplinary rule addressing this scenario; however, disqualification can be had based on case law.



A court can disqualify an attorney absent a disciplinary violation

Helpful Guidelines:

(1) whether the attorney knew or should have known that the material was privileged

(2) the promptness with which the attorney notifies the opposing side that he or she has received its privileged info

(3) the extent to which the attorney reviews and digests the privileged info. 

(4) The significance of the privileged info (i.e., the extent to which its disclosure may prejudice the movant’s claim or defense, and the extent to which return of the documents will mitigate that prejudice

(5) The extent to which movant may be at fault for the unauthorized disclosure

(6) The extent to which the nonmovant will suffer prejudice from the disqualification of his or her attorney

Loyalty:  Continuing Duties to Former Clients:
Footnote #15

TxDR 1.15(d)

TxDR 1.09:  Conflict of Interest: Former Client

TxDR 1.10:  Successive Government and Private Employment

For rather obvious reasons a lawyer is prohibited from using confidential info. That he has obtained from a client against that client on behalf of another one.   But this prohibition has not seemed enough by itself to make clients feel secure about reposing confidences in lawyers, so a further prohibition has evolved:  a lawyer may not represent an adversary of his former client if the subject matter of the two representations is “substantially related,” which means:  if the layer could have obtained confidential information in the first representation that would have been relevant in the second.  It is irrelevant whether he actually obtained such information and used it against his former client, or whether—if the lawyer is a firm rather than an individual practitioner—different people in the firm handled the two matters and scrupulously avoided discussing them



Ex.  S helped M at NPD.  M left NPD and formed Analytica.  S 



Represented Analytica against NPD.  



S helped M in a securities transaction.  S had to study NPD’s financial 



Condition.



S disqualified.  See Footnote #16

Determining Substantial Relationship (three part test):

(1) The trial judge must make a factual reconstruction of the scope of the prior representation

(2) It must be determined whether it is reasonable to infer that the confidential information allegedly given would have been given to a lawyer representing a client in those matters

(3) It must be determined whether that information is relevant to the issues raised in the litigation pending against the former client

The party moving for disqualification does not have to point to or reveal a particular piece of confidential information which the attorney challenged actually received; its receipt will be presumed in circumstances which make it a likely possibility

The Chinese Wall Doctrine:

This doctrine is not presented when a former government attorney represents a private litigant in a suit by, against, or before his former “client,” the agency.



If it were so, see TxDR  1.10

The Chinese Wall is about other attorneys in a firm who are representing a private party against a government agency that one attorney in the firm used to work for



Let’s call the former government employee “T”



You build a Chinese Wall around “T”

Why do we have this rule:  Typhoid Mary Problem



Government attorneys would have to remain government attorneys

Elements of a Proper Chinese Wall:

The screen should prevent the attorney from

(1) gaining access to the case files

(2) sharing in the profits or fees derived from the representation

(3) discussing the suit with any of his firm’s attorney’s or staff members

(4) reviewing any of the case documents

The Chinese Wall is in TxDR

Petroleum Wholesale, Inc. v. Marshall rejects the Chinese Wall

The Chinese Wall was not part of Canon Nine back then

1.10 is the standard for former government attorneys, but it permits screening, and, furthermore, it required personal and substantial participation

Lawyers can be disqualified under 1.09(a)(2).  Professor doesn’t like this because 1.05 is very broad.  It is almost impossible to know whether confidential information was disclosed.  Also, under this rule a lot of lawyers would be disqualified.

Paralegals changing sides can result in law firm’s disqualification; Phoenix Founders Supp 4 Pg. 3

In light of the foregoing sections, it must be noted that disqualification is a severe remedy.  It is used sparingly.  Make sure there is a specific violation.
Other Disqualification Rules:

(1) Substantial Relation Test (see above)

(2) Just Screen Lawyers

(3) Turn to TxDR 1.05                                                                             ??????????????
(4) Federal courts could create a national standard

(5) Confidentiality Test

(6) Appearance of Impropriety Test (DO NOT USE!!!!!)

(7) Ignore outlandish cases

Loyalty:  Independent Judgment on Behalf of Clients:

Present clients with Differing Interests:
TxDR 1.06:  Conflict of Interest:  General Rule

TxDR 1.08(f):  Aggregate Settlements without Client permission

Examples of Client’s Having Differing Interests:

(1) Two present clients of a law firm with diverging interests

(2) Two clients in a common representation in which the lawyer acts as an intermediary

(3) Current representations may conflict with interests of former clients (back to 1.09 and 1.10)

In the context of duties to an existing client, a lawyer clearly should not placed the new client’s representation subject to the interests of an existing client.  When a lawyer’s responsibilities to other clients “materially limit” or are “directly adverse” to the potential client’s representation, a lawyer should not accept the representation

Note:  There is no substantial relationship test with simultaneous representation



Ex. A lawyer’s firm had pending actions against IHC.  Out-of-state



Counsel for IHC got the attorney to help him with procedural 



Matters.  Is this a violation?

The ethical rules subject lawyers to discipline.  They are not rules governing procedural disqualification of lawyers in judicial proceedings


Disciplinary rules do not control motions to disqualify, but may be used as 


Guidelines to show merits of those motions




Delta Airlines case

Standards to consider when disqualifying:  Going Beyond the Rules:

(1) The egregiousness of the violation

(2) The presence or absence of prejudice to the other side

(3) Whether and to what extent there has been a diminution of effectiveness of counsel 

Lawyer as Intermediary:

TxDR 1.07:  Intermediary (not as adversarial)

A lawyer acts as an intermediary for two or more clients when the result of the lawyer’s work is to bring the parties together in an agreement about a particular matter.  A lawyer may act as a mediator, of course, not only in forming documents for business transactions but also in resolving disputes

The intermediary problem is a variation of the problem of conflicting interests encountered when representing two or more clients in one matter or in substantially related matters

A buyer-seller situation is not a clear-cut, mechanical situation in which the attorney can impartially act.  There exists in every buyer-seller situation an inherent conflict of interests which even though inadvertent, may affect or give the appearance of affecting an attorney’s impartiality and professional relationship.  



Ex. A lawyer acted as intermediary between a buyer and a seller of a 



House.  After negotiations broke down, he basically started representing



Both of them.






In re Lanza


Ex. of valid intermediary actions



Organizing a business

Mediation = Third Party Neutral

Intermediation = Attorney has attorney-client relationship with two people at the same time

Influence by Non-Clients:
TxDR 5.04(c)



Ex. Insurance Company seeks declaratory judgment against insured, 



Arguing a policy violation relieved the insurer of any obligation to 



Defend a personal injury suit




Insurance Company, in the preceding months, sent a lawyer to




Perform services for the insured.  This lawyer also performed 




Services for the Company which were adverse to the insured.

Under the policy in question, the insurance company’s obligation to defend the insurer provides that the attorney to represent the insured is to be selected, employed and paid by the insurance company.  

Nevertheless, such attorney becomes the attorney of record and the legal representative of the insured, and as such he owes the insured the same type of unqualified loyalty as if he had been originally employed by the insured

See Footnote #18

See Pg. 575

Lawyer’s Self-Interest:
TxDR 1.06   (See above)

TxDR 1.08:  Conflict of Interest:  Prohibited Transactions

See Footnote #19

Advocate Testifying for a Client:
TxDR 3.08:  Lawyer as Witness



Ex.  N requested that A represent some of his relatives in litigation 



Involving the death of the relative’s daughter.  A settled suit.  N asked



For 1/3 as a forwarding fee.  A filed declaratory judgment that said they



Made no referral agreement with N.  N moves to disqualify A’s firm.

A can appear pro se (3.08 does not detract from self-representation).

A can be a party-witness and counsel for the firm.

A could be represented by an attorney in his firm.  Furthermore, this attorney could be a witness.

The other non-testifying members of the firm could represent A and the firm.





Aynres v. Canalas





Note:  defendant did not show any evidence of prejudice.



Ex. A firm represented a plaintiff in a personal injury case.  The plaintiff



Later files a malpractice suit.  The plaintiff’s firm hires the defendant’s



Firm to represent them.  



The plaintiff moves to disqualify former defendant’s firm



The State bar has concluded that a fully informed client’s right to chosen 



Counsel outweighs potential conflict or threat to trial integrity posed by



Counsel’s appearance as witness

Court relies on balancing test:

(1) the court must consider the combined effects of the strong interest parties have in representation by counsel of their choice, and in avoiding the duplicate expense and time-consuming effort involved in replacing counsel already familiar with the case

(2) the court must consider the possibility counsel is using the motion to disqualify for 

purely tactical reasons

(3) Whenever an adversary declares his intent to call opposing counsel as a witness, prior to ordering diqualifications of counsel, the court should determine whether counsel’s testimony is, in fact, genuinely needed

Ayres and SS&K are good cases but in the minority



Ex. Partner at law firm was going through a divorce.  He had his



Associates represent him.  These associates would have to testify about



The firm’s compensation, capital account, retirement benefits, and 



Life and health insurance benefits



Opposing counsel moved to disqualify the firm.  

The impact in these instances is serious when the outcome of the case turns largely on counsel’s credibility as a witness.  Even though the attorney-witness is not himself trial counsel but only a member of trial counsel’s firm, there is impact nonetheless.

TxDR 3.08 regulates lawyers who would serve as counsel and witness for a party litigant.  It does not address that situation in which the lawyer is the party litigant.



Ex. Nonparticipant assistant prosecutor is to appear as a witness



Because of his involvement in the arrest prior to becoming an attorney.



Prosecuting firm not disqualified.



Ex. Two assistant DAs testified against defendant.  These DAs were not



Advocates.



Their testimony was allowed






House v. State






(the defense attorney did not move to disqualify the






prosecutor)

This case is a variation on 3.08(c).  A government office, I guess, is not a firm



Cf.  It is error to let a prosecutor serve as advocate for the state after he 



Took “such an active role in the investigation of a crime that he potentially



Became a material witness for either the state or the defense



A government attorney testified on a material matter before the grand jury



And then remained in the grand jury room as a prosecutor.





Indictment quashed

See Footnote #20

SPECIFIC DUTIES OF AN ADVOCATE:
The Nature of the Adversary System:

The lawyer appearing as an advocate before a tribunal presents, as persuasively as he can, the facts and the law of the case as seen from the standpoint of his client’s interests

The adversary system prevents judges from coming too swiftly to justice



See Judge Judy Problem

An adversarial presentation of evidence by partisan opponents regarding disputed facts will result in a maximum effort in investigation and presentation, with the result that an impartial judge (or jury) will have complete information on which to base the findings of fact

A lawyer may never countenance the use of perjured testimony or a willful misstatement of fact in a pleading

There is no ethical prohibition against a lawyer instituting a complaint seeking relief even though he has knowledge that there may be a potential defense.

Clients are entitled to all that the law will give them, and the advocate is obliged to help him get it



Ex. A pornographer may be socially reproachable, but he is nevertheless 



Entitled to pursue legal enterprises.  He should not be stopped because he



Mistakenly believes there is a legal impediment

Specific Restraints on Advocacy:
Tex.R.Civ.Pro. Rule 13:  Effect of Signing of Pleadings, Motions, and Other Papers


Frivolous or Harassing Litigation:
TxDR 3.01:  Meritorious Claims and Contentions



Ex. requesting punitive damages on a $20 claim to get the case moved



To superior court and harass defendant



Ex. changing 2,000 action to a 50,000 action plus punitive damages in an



Unspecified amount (the lawyer changed the client’s original pro se 



Demand)



The lawyer never learned that it was inappropriate to file highly



Exaggerated claims to achieve his ends (mainly of changing forum)



Ex. fabricating evidence:  “I have recorded conversations proving your 



Clients are guilty.  When tapes were held to be discoverable, lawyer



Admitted he made the whole thing up.”

Note:  A charge of ineffective assistance of counsel is not one to be made lightly.  It is a serious charge which calls into question the integrity, ability, and competence of a member of the bar.  

May a State appellate court refuse to provide counsel to brief and argue an indigent criminal defendant’s first appeal as of right on the basis of a conclusory statement by the appointed attorney on appeal that the case has no merit and that he will file no brief?




No.  Anders v. California

The Anders opinion did, however, recognize that in some circumstances counsel may withdraw without denying the indigent appellant fair representation provided that certain safeguards are observed.  Appointed counsel is first required to conduct “a conscientious examination” of the case.  If he or she is then of the opinion that the case is wholly frivolous, counsel may request leave to withdraw.  The request must, however, be accompanied by a brief referring to anything in the record that might arguably support the appeal.  Once the appellate court receives this brief, it must then itself conduct “a full examination of all the proceedings to decide whether the case is wholly frivolous.”  Only after this separate inquiry, only after the appellate court finds no nonfrivolous issue for appeal, may the court proceed to consider the appeal on the merits without the assistance of counsel.  On the other hand, if the court disagrees with counsel and concludes that there are nonfrivolous issues for appeal, it must prior to decision, afford the indigent the assistance of counsel to argue the appeal.

When lawyers withdraw from a case in order to avoid frivolous pleadings, they must either file an Anders brief, or go through a similar state procedure that adequately safeguards a defendant’s right to appellate counsel.

A California Procedure that is Adequate Under this Standard:

(1) requires appellate counsel to make an explicit finding that the appeal is frivolous

(2) Defendant’s right to have counsel is protected until a case is determined to be frivolous under the procedure

(3) Requires counsel to file more than a one-paragraph bare conclusion that appellant’s arguments were without merit

(4) Provides for tow tiers of review

Note:  Where a petitioner argues that counsel failed to assert or fully brief a particular claim, he must show that his attorney’s performance was both deficient and prejudical

Note:  Where the complained-of performance constituted a complete actual or constructive denial of the assistance of counsel, prejudice is presumed


Perjured Testimony, False Presentation, and Fraud:
TxDR 3.03:  Candor Toward the Tribunal

TxDR 8.04 will play a role here too 

Violation of 3.03(a)(2):  Attorney allowed client to falsify his name (i.e., use his brother’s name) in order to blame the offense on someone else.


The fact that the person representing himself as Ben was actually Peter is not


Protected by the attorney-client relationship


Upon hearing this tactic, the lawyer should have persuaded the client to refrain


From the action.  If that didn’t work, the lawyer should have disclosed the true


Facts or withdrawn from the case

A lawyer is under a duty to reveal known adverse legal authority in the controlling jurisdiction if it is not revealed by opposing counsel

This obligation is cast in the narrowest of terms.  Not only is it restricted to authority in the jurisdiction of the argument, but apparently it applies to decisions of a superior tribunal which are “controlling” on the court to which the argument is addressed.  However recent or persuasive, cases in a forum of coequal rank may be ignored entirely.  In addition, a lawyer may omit with equal impunity harmful decisions of a “controlling” court if they are not “directly” adverse.

Can a district court impose a Rule 11 sanction against an attorney who fails to reveal adverse legal authority?  



No.

A lawyer is not required to cite to the court every case that supports the lawyer’s position

TxDR 3.04:  Fairness in Adjudicatory Proceedings

Violation of 8.04(a)(4):  Obstruction of Justice


The Switching Sisters case



The attorney should have asked for a line-up

Misrepresenting your identity as a lawyer while engaged in the practice of law is obstruction of justice



Ex. Lawyer posed as man seeking employment with an insurance 



Company in order to dig up dirt about them

Misrepresentation is a broad term that encompasses the nondisclosure of a material fact.  A material fact consists of information that, if disclosed, would have influenced the recipient’s conduct.  A misrepresentation becomes fraud or deceit when it is intended to be acted upon without being discovered 

The prohibitions against dishonesty, fraud, deceit, and misrepresentation are not limited to litigation or even to the representation of clients.



This could apply to undercover operations as well (at least in Oregon)





In re Gatti

Abusive Litigation Tactics, Unfair Delay, and Threats:
Lawyers cannot threaten criminal prosecution solely to gain advantage in a civil matter


Ex. “We can assure you both that if we do not receive the satisfaction timely, we


Shall do our best to have the court give you both the maximum sentence in jail


And in your pocketbooks.”

See Footnote #21      You can be disbarred for actions like these

TxDR 3.03(a)(1):  false statement of law or fact to a tribunal

TxDR 4.04:  Respect for Rights of Third Persons (threatening criminal prosecution for civil gain)

ABA 4.4—How the ABA went wrong               See Footnote #22

4.4 Can also be used to regulate breaches of confidentiality agreements



Ex. A lawyer settled a case for 1.5 million.  The details of this settlement



Were to be kept secret.  The lawyer told the media anyway, after filing



A motion to enforce unsealed.  Lawyers fee was cut from 40% to 30%.





Wackenhut case (sexual abuse of girls)





Rules used as guidance in civil proceeding

Communications with Opposing Parties:
TxDR 4.02:  Communication with One Represented by Counsel

This kind of rule is not meant to prevent the flow of information, even if damaging to a party in a suit.  Rather, it is to preserve the positions of the parties in an adversarial system and thereby to maintain the protections obtained by employing counsel and prevent disruption of the attorney-client relationship.  

A former employee with no present relationship with the organizational party is not a “party” under the rule, and thus the individual is not adverse in the sense that his interests are at stake in the litigation

TxDR 4.03:  Dealing with Unrepresented Person

These rules are directed at efforts to circumvent the lawyer-client relationship existing between other persons, organizations, or entities of government and their respective counsel.



Ex. A plaintiff was part of a class action.  She started conducting informal



Discovery by interviewing several employees without the defense 



Counsel’s knowledge.  Plaintiff’s lawyer said he benefited from this 



Informal discovery and was not about to direct his client to cease her ex



Parte contacts unless ordered to do so by the court.



Crucial element:  Were the employees of the company “parties” to the 



Litigation?  



Where an employee of a corporate entity can “commit” the corporation



In the particular situation, that employee must be considered a “party”



For the purposes of the Code



Corporate counsel and managers will be “parties.”  See Upjohn

TxDR 4.02  Speaks of those who can make the entity vicariously liable

If any communication with a person represented by counsel on the subject under litigation is prohibited, then taking a deposition of an individual charged with a criminal offense without notice to his counsel regarding matters which are relevant to the criminal charges pending against said represented individual is also prohibited by the foregoing rule

Should a lawyer be disqualified from continuing to represent a litigant in a civil case for meeting with an opposing party, at the party’s request, if prior to the meeting the party stated that he was on longer represented by counsel, but his former attorney had not moved to withdraw from the case?



No.  



Clients can fire lawyers at any time.  When the client says, “I fire you,” 



That’s it.  

The commencement of the litigation is not the criteria for determining whether communication with an adverse party violates the rule.


Furthermore, the rule is not violated because the lawyer knew defendant was 


Insured and should have anticipated that the insurance carrier would provide her


With legal representation at some point in time

Talking to the client is permissible here

ABA 4.2 works well as to individual clients; it works less well with respect to corporate clients since it is never entirely clear in the corporate context just who is the client

Communications with Court or Jury:

TxDR 3.06:  Maintaining Integrity of Jury System

“Calculated” in 3.06(d) means a lawyer must not make a communication which an ordinary reasonable lawyer would foresee is likely to harass, embarrass, or influence an ordinary juror.  This construction of the word “calculated” measures both the lawyer’s speech and the juror’s reaction by an objective reasonableness standard.  

See Footnote #23

Trial Publicity:

TxDR 3.07:  Trial Publicity

Gentile v. State Bar of Nevada:  eliminated “safe harbor” from Nevada rule of disciplinary conduct (rule was identical to ABA 3.6)

TxDR 3.07 does not have a safe harbor



The word “notwithstanding” contemplates that a lawyer describing the 



“general nature of the defense” without elaboration need fear no discipline



even if he comments on the “character, credibility, reputation, or criminal



record of a witness,” and even if he “knows or reasonably should know 



the statement will have a substantial likelihood of materially prejudicing



an adjudicative proceeding.”



The lawyer has no principle for determining when his remarks pass from 



The safe harbor of the general to the forbidden sea of the elaborated

Because an attorney is an officer of the court, he or she is subject to ethical responsibilities in order to ensure that the attorney’s exercise of his First Amendment rights does not result in public debate that will rebound to the detriment of the criminal defendant or obstruct the fair administration of justice

Trial Publicity rules are constitutional; only the safe harbor was unconstitutional

LIABILITIES OF AN ATTORNEY:

Civil Liability:


Liability to Client Based on Tort, Contract and Fiduciary Principles
Clients or other injured parties may seek redress from the state disciplinary committee


Although such complaint may result in sanctions against the offending lawyer,


The injured party usually will not obtain redress because the bar committee may


Not have, or may not be in a position to exercise, jurisdiction to force the lawyer


To remedy the damages to the client or a third party

For redress of damages, the injured party’s only recourse may be a private action against the lawyer.

The typical private action is the traditional malpractice action based on contract, tort, or fiduciary principles.

This phenomenon places a minimum standard of care on the attorney (problem:  trial strategies are so complex and subtle as to evade a standard of care)


Note:  Expert testimony may be necessary to establish the standard of care in 


The same or similar legal community and to establish whether the defendant-


Attorney’s performance lived up to such a standard


Two factors that may influence the standard of care are (1) whether the lawyer 


Holds himself out as a specialist and (2) the location of the lawyer’s practice

The lawyer is expected to possess knowledge of those plain and elementary principles of law which are commonly known by well informed attorneys, and to discover those additional rules of law which, although not commonly known, may readily be found by standard research techniques

But even with respect to an unsettled area of the law, we believe an attorney assumes an obligation to his client to undertake reasonable research in an effort to ascertain relevant legal principles and to make an informed decision as to a course of conduct based upon an intelligent assessment of the problem

An attorney engaging in litigation may have occasion to choose among various alternative strategies available to his client, one which may be to refrain from pressing a debatable point because potential benefit may not equal detriment in terms of expenditure at time and resources or because of calculated tactics to the advantage of his client


Ex. Attorney negligently failed to assert woman’s community interest in the 


Retirement benefits of her husband.  At the time, case law indicated that 


Retirement benefits earned during marriage were generally subject to 


Community treatment



In evaluating the competence of an attorney’s services, we may justifiably



Consider his failure to consult familiar encyclopedias of law.  This 



Failure could amount to negligence.

Note:  An attorney is not liable for every mistake he may take in his practice; he is not, in the absence of an express agreement an insurer of the soundness of his opinions

Note:  The standard used here is ordinary negligence; the disciplinary rules require gross negligence

A Case within a Case:

In a malpractice case, the “but for” test in tort law places a heavy burden on a client seeking to hold his lawyer liable for negligently mishandling litigation


Proof that the lawyer negligently failed to assert a claim promptly is sufficient


To permit a finding that some damages, at least, occurred as a result of the 


Negligence


Once the client proves that his former attorney accepted employment and failed


To assert the claim timely, then the client has established a prima facie case that 


The attorney’s negligence caused him some loss, since it is unlikely that the 


Attorney would have agreed to handle a claim completely devoid of merit


The more logical approach is to impose on the negligent attorney, at this point in 


The trial, the burden of going forward with evidence to overcome the client’s 


Prima facie case by proving that the client could not have succeeded on the


Original claim, and the causation and damage questions are then up to the jury 


To decide

Statute of Limitations:
In cases of professional malpractice, postponement of the period of limitations until discovery finds justification in the special nature of the relationship between the professional and his client.

(1) lawyer must perform work on the level of an ordinary prudent attorney

(2) Inability of layman to detect negligence

(3) The duties of a fiduciary

The duty of a fiduciary embraces the obligation to render a full and fair disclosure to the beneficiary of all facts which materially affect his rights and interest


Where there is a duty to disclose, the disclosure must be full and complete, and 


Any material concealment or misrepresentation will amount to fraud

The theory is that although the defendant makes no active misrepresentation, this element is supplied by an affirmative obligation to make full disclosure, and the non-disclosure itself is a fraud.

Thus the fact that a client lacks awareness of a practitioner’s malpractice implies, in many cases, a second breach of duty by the fiduciary, namely, a failure to disclose material facts to the client.

TxDR 1.01:  Competent and Diligent Representation

TxDR 1.03: Communication
(if you commit malpractice, you probably have to tell the client about it)

TxDR 1.08(g):  No malpractice waivers

Remember, clients can come after you through disciplinary procedures; however, there will probably be a civil suit as well

A legal malpractice claim is a compulsory counterclaim in a suit brought by the attorney to recover unpaid legal fees

An attorney who has no expectation of receiving compensation for his service may, if he mishandles the case, find that he is liable to his client for damages in a malpractice action

A claim for, say, fraudulent misrepresentation is compensable in regard to

(1) out-of-pocket damages (the difference between what was paid and what was received)

(2) benefit-of-the-bargain damages (the difference between value as represented and value actually received)

Regular malpractice actions won’t have mental anguish (since they are connected with economic loss)  ?????????????????

See Footnote #24  ********************

Consult notes for additional issues in this section

Liability to Client Based on Civil Statutes:
Ex. is the Deceptive Trade Practices Act


Family wanted to sue a hospital for the death of their child.  They hired a lawyer


Who let the limitations run on the unfiled claim.  The lawyer had previously


Represented that he had filed the claim and was actively prosecuting it

Lawyer may not be sued under the DTPA unless they engage in one of the following acts:

(1) an express misrepresentation of a material fact that cannot be characterized as advice, judgment, or opinion

(2) a failure to disclose

(3) an unconscionable action or course of action that cannot be characterized as advice, judgment, or opinion

(4) breach of an express warrant that cannot be characterized as advice, judgment, or opinion

The legislative intent in enacting the DTPA was to provide plaintiffs a remedy where the common law fails

If the Castillos had only alleged that Latham negligently failed to timely file their claim, their claim would properly be one for legal malpractice.  However, the Castillos alleged and presented some evidence that Latham affirmatively misrepresented to them that he had filed and was actively prosecuting their claim.  It is the difference between negligent conduct and deceptive conduct.  To recast this claim as one for legal malpractice is to ignore the distinction.  The Legislature enacted the DTPA to curtail this type of deceptive conduct; thus, the DTPA does not require and the Castillos need not prove the suit within a suit element when suing an attorney under the DTPA.  The Castillos have presented some evidence of unconscionable action.

It is not enough that the family merely prove an unconscionable action or course of action by Latham.  Latham’s unconscionable action must have been the producing cause of actual damages.

The family does not have to first prove that they have suffered economic damages in order to recover mental anguish damages

The family may be compensated for only for the mental anguish caused by the lawyer’s failure, not the anguish suffered because of their daughter’s death.

Liability to Non-Clients:


To Associated Lawyers:
There is a fiduciary relationship between associates and the law firm or partner for whom they work

The associate has a duty to deal openly and to make full disclosure to the other members of the firm about matters affecting the firm’s business


Does an associate breach his fiduciary duty to his law firm by “shopping” cases to


Other laws firms for individual profit?



Yes.




Brewer & Pritchard, P.C. v. Johnson

Q:  You leave a firm; Can you take your clients with you?

(1) Advise the firm that you are leaving

(2) Advise clients that you’re leaving

(3) Tell clients its their choice to choose (you or the firm)

To Other Non-Clients:
Traditionally, lawyers were only liable to their clients.  This is called the privity rule.

The privity rule has basically vanished; however, Texas still retains it.

Privity Rule:  No liability to non-clients (or to those lacking privity)

A lawyer draws up a bad will for a client.  The will is struck down in probate.  The intended beneficaries cannot bring a suit.

A lawyer negligently handles a corporation’s work.  The sole shareholder sues.  Lawyers represent corporation, not individual executive.  Is this sound?

Third Party Beneficiary:
Laywers are liable to those who were the intended beneficiaries of the relationship between the lawyer and the client


Ex. Wills 

Contract Law:
See Pg. 149

Negligent Misrepresentation:

This liability to non-clients is limited to the situation in which the attorney who provides the false information is aware of the non-client and intends that the non-client will rely on the false information and the reliance by the client is justified

A negligent misrepresentation claim is not equivalent to a legal malpractice claim, because it is based on an independent duty to the non-client based on the professional’s manifest awareness of the non-client’s reliance on the misrepresentation and the professional'’ intention that the non-client so rely.  

A lawyer may also avoid or minimize the risk of liability to a non-client by setting forth (1) limitations as to whom the representation is directed and who should rely on it, or (2) disclaimers as to the scope and accuracy of the factual investigation or assumptions forming the basis of the representation or the representation itself.

(1) The defendant, owing a duty of care to the plaintiff, negligently asserts a false claim

(2) The defendant intends that his statement will be acted upon by the plaintiff

(3) The defendant has knowledge that the plaintiff will probably rely on the statement, which, if erroneous, will cause loss or injury

(4) The plaintiff, justifiably, takes action in reliance on the statement; and 

(5) The plaintiff suffers damages proximately caused by the defendant’s negligence

Professor’s Favorite Theory (Hricik):
Courts should impose liability to non-clients only if the lawyer would not have been precluded by prevailing standards for discipline and for disqualification from representing both the non-client and the client and in that event only if the lawyer actually knew of the third-party’s reliance.

Note:  To establish a duty owed by the attorney to the non-client the latter must allege and prove that the intent of the client to benefit the non-client was a direct purpose of the transaction or relationship.  In this regard, the test for third party recovery is whether the intent to benefit actually existed, not whether there could have been an intent to benefit the third party.  If the third party alleges and proves the remaining elements of a negligence cause of action, he can recover against the attorney in negligence.

Malpractice Insurance:

Make sure to dissect any insurance policy on the test

Legal malpractice insurance can be divided into two broad categories:  

(1) occurrence insurance policies

(2) claims made insurance policies

An occurrence policy covers all claims arising out of an act or omission occurring during the period of the policy regardless of when the claim is asserted.  As long as the policy was in effect when the lawyer’s act or omission occurred, the policy covers the claim even if it is raised years later.  

The claims made policy covers all claims made during the period of coverage regardless of when the act or omission occurred.

Most malpractice policies are written as claims made to avoid the long-term potential liability incurred by the company during an occurrence policy

Malpractice insurance policies are written to cover “acts, omissions, or errors” of the professional (negligence).

Insurance policies are construed in the insured’s favor

See Pg. 162

Generally, an insurance company has a greater duty to defend most suits against a covered professional than to cover the individual’s losses 

Ex.  if the allegations potentially state a cause of action within the terms of the policy, the insurer must defend

if an act was deliberate or malicious (and hence is an exception to the policy), the insurance company has no duty to defend the lawyer; furthermore, they won’t have to pay any of the claim;

The duty to defend is determined solely by looking at the plaintiff’s allegations in the underlying suit and not by facts outside those pleadings.  

The duty to defend arises if the factual allegations against the insured, when fairly and reasonably construed, state a cause of action potentially covered by the policy

Coverage may exist even if the underlying suit is brought by a party other than the client

Model Scenario:   Perl v. St. Paul Fire & Marine Ins. Co.

The law treats a client’s right to an attorney’s loyalty as a kind of “absolute” right in the sense that if the attorney breaches his or her fiduciary duty to the client, the client is deemed injured even if no actual loss results


Ex. A fee forfeiture is awarded to the client, not to restore the client to any status


Quo ante because of any unjust enrichment but because the client has been injured


The injury lies in the client’s justifiable perception that he or she has or may have


Received less than the honest advice and zealous performance to which a client 


Is entitled


A fee forfeiture is not a punitive damage


Forfeiture occurs regardless of intent, whereas punitive damages require willful


Indifference


Forfeitures are defined; punitive damages have no boundaries

Breach of fiduciary duty is constructive fraud (it is simply a characterization of the breach of the duty); however, constructive fraud should not be treated as fraud for the purposes of a fraudulent act exception under an insurance policy.

Fee forfeitures should not be covered under insurance policies because it would not punish the attorney


Cf. What about freedom of contract?

The attorney is not covered due to his breach of fiduciary duty (unless we’re dealing with actual or compensatory damages)

However, the law firm is covered (forfeitures penalize the offending attorney, not the attorney’s colleagues who have not participated in the misconduct)

Note:  The insurance company will have a right to subrogation against the individual attorney.  The insurance company expressly reserves the right, upon making a payment on behalf of an insured, to be subrogated to all the Insured’s rights of recovery therefor against any person



Ex. Liability insurer having paid judgment for assault on behalf of insured 



Partnership has a right of subrogation against the individual partner who 



Committed the assault

What happens if a lawyer doesn’t report a claim during the policy period?


No coverage.

Criminal Liability: 

TxDR 1.02(c), (d), and (e)

TxDR 8.04(a)



Ex. Lawyer helped a gang prepare false and inflated claims against 



Insurance companies; participated in or had knowledge of arson and 



Fraud conspiracies; participated in or had knowledge of van thefts





There were criminal sanctions filed

In-house counsels for corporations can be susceptible to corporate wrongdoing

Government lawyers are governed by various criminal statutes designed to prevent bribery of public officials and other misconduct

