Tort Law can be divided into two separate categories, based on the standard of care whose breach may result in liability.  

A. Accident Law

a. Cases imposing strict liability or negligence liability, usually for physical injury (bodily injury or property damage)

B. Intentional Torts

a. Liability is not imposed for negligence, but only upon proof of the defendant’s intention to invade the legally protected interest of another.

b. A good deal of what falls in the category of the intentional torts, however, does not necessarily require or involve intent to cause harm.  (Defamation and some invasions of privacy)

Requirements for Tort Liability

A. Violation of the standard of care

B. Proof that Plaintiff suffered harm

C. Defendant’s action in breaching standard of care caused that harm

Elements of Causes of Action in Tort

1. Duty (the legal duty to comply with a particular standard of care)

2. Breach of Duty (Failure to comply with the applicable standard of care)

3. Causation

4. Damages

Phases of a Tort Suit

1. Pleadings 

2. Pre Trial Motions

3. Discovery

4. Trial 

5. Appeal 

I.  Intentional Torts

A. Personal Injury Torts

a. Battery

i. Contact

1. there must be some physical contact with the plaintiff, or at least something that is in contact with the plaintiff

ii. Harmful or offensive (contact)

1. The contact at issue in battery need not cause actual physical injury to the plaintiff; an offensive but not harmful contact is sufficient

2. A contact is offensive if a reasonable person in the circumstances of the victim would find the particular contact offensive if given the choice (ex: awake or asleep)

a. An actor is not liable under this definition if the contact is considered socially acceptable, even though the victim turns out to be hypersensitive and is truly offended

b. A contact must be judged on the circumstances present when the contact occurred (i.e. Romeo’s kiss to GF)

3. The defendant need not actually touch the plaintiff at all, or even be present at the time of the contact, to commit a battery.

a. It has also been extended to include objects immediately associated with the victims body

iii. Intent

1. There can be no battery without the requisite act or intent on the part of the defendant 

a. No contact is intentional if it is not the result of a voluntary act (voluntary movement).  

b. Battery requires more than a deliberate act, it requires a deliberate act done for the purpose of causing a harmful or offensive contact, or one which the actor knows to a substantial certainty, will cause such a contact.

c. The intent requirement is disjunctive, it is met either by a purpose to cause the tortuous contact or substantial certainty that such a contact will result.

d. Defendant must intend the consequences against which the law protects the plaintiff, but need not have a malicious intent or even any understanding that what he is doing is wrongful. Does not necessarily need to be an intent to harm

e. Defendant must either desire to bring about such contact or act with substantial certainty that the contact will result from his actions

2. If the defendant acts with an intent to cause a harmful or offensive contact, it does not matter that the probability of harm or offense is low, liability is imposed if what was intended occurs

3. The intent standard is subjective, not what people similarly situated would have intended under the same circumstances

iv. Transferred intent (can be used, but only in certain cases)

1. Where the actor tries to batter one person and actually causes a harmful or offensive contact to another, she will be liable to the actual victim

v. Consequences—though section 8 of the restatement states that the actor must intend the consequences of the act, the consequence refers to the harmful or offensive contact itself.

1. a person is held liable for the consequences of the battery, though he did not intend to cause them

b. Assault

i. Occurs when the defendant, intending either to cause a battery, or to threaten one, puts the plaintiff in fear of an imminent harmful or offensive contact

ii. Second Restatement Section 21:

1. an actor is subject to liability to another for assault if

a. he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or the immediate apprehension of such a contact; AND
b. the other is thereby put in such immediate apprehension

i. the defendant must (1) act with intent (2) to place the victim in apprehension of a harmful or offensive contact or to make such a contact, and (3) the victim must reasonably be placed in apprehension of such a contact

iii. The defendant must act with the purpose to cause apprehension of a contact or substantial certainty that the apprehension will result

iv. Plaintiff must prove that she feared the type of contact that supports a battery claim if it occurred

v. Assault turns on whether the defendant’s act would place a reasonable person in apprehension of an unwanted contact, not whether the aggressor is in fact able to make the threatened contact

vi. Words do not make the actor liable for assault unless together with other acts or circumstances they put the other in reasonable apprehension of an imminent harmful or offensive contact with his person

vii. Doctrine of Mistake—A tortfeasor will be liable even if mistaken about her identity.  

viii. Elements of assault (aside from intent or offensiveness)

1. Harm threatened must be imminent

a. Must be immediate in terms of time (no significant delay)

b. Must be close in terms of space

2. Extra sensitive plaintiff

a. Ordinarily there is no liability for the making of threats that would not satisfy the demands of the tort of assault if made to a typical person, even if the extra sensitive plaintiff did regard a battery as imminent

b. Once the defendant knows of the extra sensitivity, however, he has the requisite intent to put the plaintiff in apprehension of imminent harm even if an ordinary person would not feel such apprehension

c. False Imprisonment 

i. The essence of this tort is the restriction of the plaintiff’s freedom of movement, not harmful or offensive contact.

ii. Total confinement rather than partial confinement is required

iii. Plaintiff must have conscious awareness of the confinement 

iv. Restraint on the plaintiff’s freedom must be intentional 

v. Physical force is not necessary if there is a threat of force

d. Intentional infliction of emotional distress

i. Elements

1. conduct must be extreme and outrageous 

2. conduct must be intentional or reckless

3. must cause emotional distress

4. distress must be severe

ii. Cases in which the courts first felt compelled to permit the imposition of liability involved extremely outrageous conduct by the defendant.

iii. Although in there may not be any physical contact, no threat of contact, no confinement, the defendant may act in a manner that was intended to interfere with the plaintiff’s peace of mind

II. The Property Torts

a. There are three torts concerned with intentional injury to property

i. Trespass to land (elements: physical entry, intent (harm is not an element))

ii. Trespass to personal property

iii. Conversion

b. The nature of the Torts

i. The two forms of trespass are just what they appear to be:  wrongs in which the defendant 1) breaches the boundary of or touches the plaintiff’s real or personal property, or 2.) otherwise physically interferes with the plaintiff’s right of possession, which includes the right to exclude others from occupation or use of property

A. the defendant need not have intended to trespass, but only to have intended to be present on or interfere with the possession of property that turns out to be owned by plaintiff

B. the defendant in conversion typically has undertaken the unauthorized transfer of the plaintiff’s personal property to a third party’s possession.

III. Defenses

a. Consent—if the plaintiff has consented to conduct by the defendant that would otherwise be tortuous, an essential element of the plaintiff’s case is missing, because the defendant’s conduct is not wrongful

i. Even when consent has been given, the defense does not apply when the scope of the consent is exceeded.  

A. The traditional rule holds that the defendant cannot escape liability merely by honestly believing that there was consent, but must have “reasonably relied” on a manifestation of consent by the plaintiff.

B. The very formulation of the consent defense in these reasonable-reliance terms means that sometimes there is no liability even when the plaintiff did not in fact intend to consent, as long as some people would reasonably have understood her to have consented.

ii. It would be possible for the law to take the position that unless there has been an express, affirmative consent by the plaintiff, the defendant can never have reasonably relied.  

b. Self Defense and the Defense of Others—Known as privileges, that is, they afford the defendant the privilege of causing what would otherwise be tortuous harm to the plaintiff, in order to prevent himself or others from suffering such harm

i. The defendant must reasonably believe that the use of physical forces is necessary to prevent or repel an attack or imprisonment

A. Where there would have been no attack, the defendant can avoid liability for a mistaken belief that an attack was about to occur, but only if reasonable

ii. A person exercising the privilege of self defense can use only that amount of force that he reasonably believes is necessary to prevent the attack.  If he uses excessive force, he is liable for the excess, but does not lose the privilege

A. equivalence rule:  defendants are allowed to defend themselves with an equivalent amount of force

B. Deadly force: a person can use deadly force only if he reasonably believes that doing so is necessary to resist an attack of deadly force

a. Cant be used of safe retreat is available, except in one’s home or place of business

iii. if there is a means of escape, the use of force in defense is not privileged, except in one’s home

iv. In each case, the law is that a subjectively honest, but unreasonable mistake is no defense, but that an objectively reasonable and honest mistake does excuse what would otherwise be tortuous

v. All American jurisdictions recognize a privilege to use force to protect others from attack, 

A. the majority of courts require only that the person exercising the privilege act on a reasonable belief that force is necessary

vi. the right of self defense does not apply to protect oneself from the intentional infliction of emotional distress
IV. Property Torts Defenses

a. Necessity—those cases in which the defendant has damaged or destroyed the plaintiff’s property in order to avoid harm to himself or his property, but the risk of harm to the plaintiff has not been created by the plaintiff
i. Public Necessity- arise when there is risk to the property of a sufficiently large number of people to make the risk public and that risk can be reduced or eliminated by damaging or destroying the property of the plaintiff

A. the privilege is absolute ( a complete defense to liability)

B. plaintiff does not have right to prevent him from using property

ii. Private necessity- when there is a risk to one party or his property only, and this party can reduce or eliminate that risk by damaging or destroying someone else’s property

A. Privilege is “qualified” or “conditional”

B. the defendant is liable to the plaintiff for damage done to the property 

iii. Landowner loses certain property rights when others use his land under a qualified privilege of necessity 

A. A plaintiff will have no right to injunctive relief 

B. A plaintiff will have no right to punitive damages

C. No disgorgement 

a. only compensation

D. No self help
V. The Negligence Standard

a. Even if the defendant did not intend to physically injure the plaintiff or to invade another interest of the plaintiff that the law of torts protects, liability may be imposed for injury or damage caused by the defendant’s negligence

i. Most Tort claims are for negligence

ii. Negligence can be easily defined

A. It is the failure to exercise reasonable care to avoid injury or damage to another person or property.  

a. Ordinarily one is under an obligation to exercise reasonable care to avoid causing foreseeable physical injury to other people or their property

b. Avoid imposing substantial risk of harm to people and their property

c. Ordinary care means that degree of care which would be used by a person of ordinary prudence under the same or similar circumstances
b. There are important situations in which the law holds that there is no duty to exercise reasonable care to avoid causing foreseeable physical injury.  

c. There are many situations where there is no duty to exercise reasonable care to avoid causing foreseeable non-physical injury, such as emotional or economic loss

d. Elements of Negligence (A plaintiff must prove all 4 to “recover on a claim for negligence”)

i. A Duty of Reasonable care—Decided by judge

ii. Breach of this duty (often referred to as negligence as well)

iii. Causation

iv. Damages

v. The reasonable person standard – Negligence is the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do in those circumstances.

vi. Factors considered by reasonable person
A. In deciding whether a course of conduct is appropriate, the reasonable person considers the foreseeable risk of injury that that conduct will impose on the community.

B. The reasonable person considers the extent of the risks posed by her conduct

C. The reasonable person considers the likelihood of a risk actually causing harm

D. The reasonable person considers whether alternatives to her proposed conduct would achieve the same purpose with lesser risk.

E. Considers costs of various courses of action in determining what is reasonable

vii. In some cases, there may be well-developed and fairly uniform standards regarding the proper way to engage in a particular activity.

viii. Most often, however, there are no pre-existing, sufficiently concrete and uniform norms that jurors can invoke in order to decide whether the defendant was negligent

A. to the extent that this is true, there is no precise rule that the jury can use to resolve the negligence issue

B. In effect, the jury must create a rule based on the general “reasonableness” standard and then apply that rule to evaluate the defendant’s behavior.

e. The Objective Standard—Perhaps the most important specification of the general negligence standard is that it is objective, not subjective.  That the defendant did his best and acted in good faith is no defense
i. The question is how the reasonably prudent person would have acted under the circumstances, not whether the defendant meant well or was in good faith
ii. Why?

A. A subjective standard would be indefinitely variable, depending on the individual in question

B. Applying such a standard would require much more difficult fact finding than applying an objective standard

C. A subjective standard would encourage fraud and deception

D. Because the defendant’s strengths and weaknesses do not count, the objective standard has greater potential for encouraging the defendant to exercise all the care and skill that she can

E. An objective standard gives the public assurance that those to whose actions they are exposed will either act with a predictable level of care or be liable for the consequences of failing to do so

F. The great advantage of an objective standard is that it asks the members of the jury to judge the defendant based on their own knowledge and experience of the world, not the defendants

f. “The Negligence Calculus” Judge Learned Hand-- affords a way of thinking about the circumstances under which a reasonable person would risk harm or would instead take steps to reduce that risk.  

i. It unpacks the notion of reasonable behavior into three components, or factors:

A. the probability that a particular act or omission will cause harm

B. the magnitude of that harm if it occurs

C. the value of interest that must be foregone or sacrificed in order to reduce the risk of harm

ii. The Learned Hand Formulation—United States v. Carroll Towing Co. (1947)

A. When the first two factors are more weighty than the last, then the cost of risking harm is greater than the cost of avoiding or reducing it

B. When the cost of risking harm is greater than the cost of reducing or avoiding that risk, taking the risky action is unreasonable according to the negligence calculus

C. Calculus  (B= burden, P= probability, L= injury)

a. B < PL 

iii. One view of the negligence calculus is that it adopts a highly moral perspective

iv. Posner suggested that Hand was articulating what amounts to an economic theory of negligence

A. Many find the economic theory repulsive because it seems to reduce the entire accident problem to a question of $$

B. Most parties that find themselves frequently involved as defendants are likely to behave in accordance with the theory

g. The Untaken Precaution 

i. It is sometimes said that the plaintiff is under no obligation to prove the particular safety measure that the defendant should have employed

ii. The plaintiff need only prove that in acting as he did, the defendant did not behave with reasonable care

iii. In many cases, the plaintiff actually attempts to prove that there was a particular precaution that the defendant should have taken, and if it had been taken, the plaintiff wouldn’t have been harmed

h. The roles of Judge and Jury

i. It is assumed that the jury makes the determination of negligence, but that is not always the case

A. issues are submitted to the jury if “reasonable people could disagree” about the resolution of the issue

B. Issues are decided by the court “as a matter of law” if “reasonable people could not disagree” 

C. In granting a motion for a directed verdict on the issue of negligence, a court is not ruling that a jury would not find for the defendant, but that the jury should not and therefore may not so find, because it would be unreasonable to do so 

ii. Holmes said that the juries should not be given the privilege, on the basis that they never rule uniformly

iii. Cardozo dealt this theory a fatal blow in Pokora v. Wabash Railway Co., stating that negligence depends on the circumstances because the standards of prudent conduct are declared at times by the courts, but they are taken over from the facts of life. 

iv. There has not been a tendency over time for rules of law to develop regarding the kind of behavior that is and is not negligent.  If anything the court’s inclination has been to leave juries 
i. Industry Custom—by far the dominant rule is that evidence of compliance or non-compliance with an industry custom is relevant and admissible, but not dispositive.
i. Whether a particular practice is sufficiently widespread enough to constitute a custom may itself be in question.   
A. a practice need not be universal to be a custom
ii. Failing to prove that a practice with which the defendant did not comply is a custom ordinarily will not prevent the plaintiff from proving what he wishes—that the defendant failed to take a precaution some others take

iii. Why is it even relevant?
A. it reflects the judgment of a large number of those who engage in a risky activity about the best way to conduct the activity
B. compliance tends to prove reasonableness, and non compliance tends to prove negligence
j. Children and the Infirm

i. Children

A. Children below the age of five cannot be negligent at all, presumably because they cant be expected to exercise care

B. Children are held to the standard of a “reasonable person of like age, intelligence, and experience under like circumstances”

C. The semi-objective children’s reasonableness standard has now been qualified in many jurisdictions, however, by the proviso that when children engage in dangerous adult activities, they are held to the adult standard of care

ii. Adults

A. Typically, physical infirmities are taken into account in judging the reasonableness in behavior, but mental infirmities are not.

a. A person with a physical disability is required to act as a reasonable person with that disability would act

b. Unless the actor is a child, his insanity or mental deficiency does not relieve the actor from liability for conduct which does not conform to the standard of a reasonable person under like circumstances  

B. Sometimes the existence of a defendant’s infirmity can cut the other way.  The jury is permitted to take this into account when deciding whether the physical limitation should have led him to take precautions different from or additional to those expected of a reasonable person without the infirmity in question.

C. At the very least, evidence of what people with the same handicaps as the defendant’s are capable of doing would admissible in his defense.

iii. Emergency Doctrine—In judging the reasonableness of conduct in an emergency, the “circumstance” that the defendant must act quickly is relevant

k. Medical Malpractice—as with any cause of action for negligence, the plaintiff must prove that the defendant failed to exercise reasonable care and that this substandard conduct was a factual and legal cause of plaintiff’s injuries.  In cases involving professionals, the rule is that compliance with custom insulates the defendant from liability, and failure to comply with custom is malpractice.  The plaintiff’s proof that the defendant committed malpractice consists of proof that the defendant violated the standards of the profession.
i. In a medical malpractice case, the plaintiff must establish that the defendant failed to conform to the standard of care ordinarily possessed and exercised by members of the same school of medicine practiced by the defendant

A. The standard of care is measured by whether a reasonable careful physician of the same school of medicine would have acted in the same manner as defendant in treating and caring for the plaintiff.

B. The plaintiff must establish the controlling standard of care, as well as the defendant’s failure to adhere to that standard, by expert opinion testimony.  

a. To admit expert testimony, a trial court must make two determinations

i. Will it assist the trier of fact in understanding the evidence or determining fact in issue?

ii. Is the witness properly qualified by knowledge, skill, experience, training, or education, to offer and opinion

VI. Violation of Statute  (Negligence Per Se) —Many acts alleged to be negligent also violate statutes

a. The standard approach in this situation holds that the unexcused violation of a statute designed to promote safety is negligence “per se”—that is negligence as a matter of law

b. Courts frequently state that a statute is only relevant in establishing negligence if it is meant to protect persons like the plaintiff from the type of harm which actually occured

c. The result is that in the ordinary case, the jury is not permitted to decide whether the violation of a statute was or was not negligent:  the unexcused violation of a statute is negligence.

i. Under this formulation, in the absence of a competent excuse, the jury is required to find that violation of a statute is negligent.

d. Legally Cognizable Excuses—The conventional categories of excuse are somewhat opaque: necessity, incapacity and emergency
i. Children are excused if they are incapable of complying with a statute

ii. Reasonable efforts at compliance are sometimes sufficient

iii. If an individual does not have a reasonable opportunity to now of factual circumstances that make a statute applicable, he may be excused

iv. If non compliance is safer, then the excuse of emergency may be made available (Tedla v. Ellman)

v. Section 228 A (second) Restatement Excuses

A. Incapacity

B. Lack of knowledge of the need to comply

C. Inability to Comply

D. Emergency

E. Compliance poses greater risk than violation

e. The defense of limited statutory purpose—permits the defendant to show that the plaintiff was not in the class of persons intended to be protected by the statute which the defendant violated
i. Unless the plaintiff could not, by any stretch of the imagination, have been an intended beneficiary of the statute’s protection, modern courts are likely to hold that at least a “secondary purpose” of the statute was to protect individuals in the plaintiffs situation
ii. There are two ways of predicting how the courts will rule on the scope-of-statutory-purpose issue:
A. legislative history
a. If there is any reference at all to those in the plaintiff’s situation, courts are likely to find that the plaintiff was an intended beneficiary
b. The absence of such reference is not determinative:  the courts may still find the plaintiff to be an intended beneficiary

B. Risk of harm—the greater the increase of risk to those in the plaintiff’s situation resulting from a violation of the statute, the greater the probability that the court will hold that the statute protects the plaintiff

a. If violation of the statute does not at all increase the risk of harm to those in plaintiff’s situation, then the courts are very unlikely to hold that the plaintiff is an intended beneficiary 
b. In contrast, if violating a statute does increase the risk of harm to those in the plaintiff’s situation, then the courts may well hold that the plaintiff falls within the class of the statutes intended beneficiaries
f. Standards of care imposed by the legislature are often minimum standards, intended to avoid the most dangerous practices, but not to immunize persons who do the minimum from liability where more precaution is appropriate.

VII. Proof of Negligence and Res Ipsa Loquitur

a. Ordinarily there is nothing distinctive about proving negligence.  The plaintiff introduces evidence of the defendant’s behavior and contends that the defendant failed to take precaution that was reasonable to take

b. Burden of Proof—The plaintiff in the tort suit bears the burden of proof on each element of the case.  After all evidence is introduced, it must be capable of supporting an inference by the jury that the defendant breached the applicable standard of care.  The burden consists of two parts: 
i. burden of production—made by the court.  
A. the court makes the decision by ruling on the “legal sufficiency” of the evidence.  

B. The very idea behind the burden of production is that the plaintiff must introduce evidence from which the jury could conclude that the defendant was negligent; the defendant need not prove that it was not negligent

ii. burden of persuasion—once the burden of production is met and the evidence goes to the jury.  Jury must be persuaded by a preponderance of the evidence
c. How plaintiff proves negligence—
i. What the defendant did
ii. What the defendant did or failed to do did not constitute reasonable care
iii. What would have constituted reasonable care
d. Circumstantial Evidence—when the plaintiff does not have specific evidence of what the defendant did or did not do, or of all the potentially relevant facts of the cause of plaintiffs injury.  
i. In the absence of direct evidence of negligence, sometimes circumstantial evidence is sufficient to permit an inference of negligence
ii. Circumstantial evidence allows the jury to infer a particular negligent act, in Res Ipsa Loquitur cases, the circumstantial evidence allows the jury, based on evidence about the accident itself, to infer that it must have resulted from some negligent act by the defendant
e. Res Ipsa Loquitur—there is a class of cases in which something beyond the use of circumstantial evidence appears to be going on, and the doctrine of RIL is invoked

i. To invoke doctrine, it is a condition that the event causing the plaintiffs injury must be one that:

A. ordinarily does not occur in the absence of negligence

B. the negligence is more likely than not attributable to a single defendant (or employer), rather than to the plaintiff or a third party.  The evidence MUST point to the defendant as the negligent party

C. the instrumentality causing the injury must be within the exclusive control of the defendant; and 

D. the injury must not be due to any voluntary action or contribution by the plaintiff

E. Other responsible causes, including the conduct of the plaintiff and third persons, are sufficiently eliminated by the evidence

ii. when the requirements of RIL are met, in most jurisdictions, the effect is that the jury is permitted, though not required, to find that the defendant was negligent

iii. If it is doubtful that a jury could conclude negligence, they are not in a position to determine that the foundation of res ipsa inference is established

iv. two issues that often figure in cases in which RIL is invoked

A. identification of the defendant as the party physically in control of what occurred

B. negligence

v. many cases in which RIL is invoked are cases in which there is only circumstantial evidence on the issues of identification and negligence, but that evidence is sufficient to satisfy the plaintiff’s burden of production

vi. In RIL cases, the jury may not be able to reconstruct the sequence of events, but they may be able to make an educated inference that, whatever it was, it probably involved the defendant’s failure to exercise due care in some respect

A. It is accepted by the legal system as sufficient to satisfy the “more probable than not” standard of proof in negligence cases

vii. Smoking out evidence—the great advantage in cases where RIL is invoked is that the defendant is then forced to present evidence.   He is forced to defend himself with proof, rather than hide behind the difficulty the plaintiff faces in adducing direct evidence about the accident.  Ybarra v. Spangard
VIII.  Cause in Fact—the “But-For” Test— the simplest and most widely accepted test for cause in fact is the “but for” (sine qua non) test. Requires a firm finding that the defendant’s negligence was an absolute pre-requisite to what happened.  The defendant’s conduct is a cause of the event if the event would not have occurred but for that conduct; conversely, the defendant’s conduct is not a cause of the event if the event would have occurred without it.  This test requires a determination whether, “but-for” the defendant’s negligence, the plaintiff would have suffered injury or damage.  
i. If the answer is no, then cause in fact is proven, if the answer is yes, then ordinarily, the test is not satisfied and defendant is not liable, because the plaintiff would have been injured anyway 
ii. There are many “but-for” causes of any event.  The key is whether one of these causes was negligent.  
A. if so, then the act or omission of the party was a cause in fact
iii. a but for cause is not necessarily what we would call the cause of the plaintiff’s harm

A. being a negligent but for cause makes a defendant eligible for liability, so to speak, but the defendant is not liable unless his negligence was also a proximate cause

iv. Defendants act must be a sine qua non (without which it is not) of the plaintiff’s injury

v. Proximate Cause

A. cause in fact—cause which produces an event and without which the event wouldn’t occur

B. foreseeability

vi. Sometimes the most effective way to prove that he defendant’s negligence caused the plaintiff’s harm is to eliminate a series of other possible causes

vii. An effective approach is to go back and replay the accident, but take away the defendant’s negligent act, and ask if plaintiff would have escaped injury

b. Alternative approach--Substantial Factor-could merely require a finding that the defendant’s negligence was a major contributor (or “substantial” contributor)
i. This is an alternative approach for those unusual situations in which the “but-for” test does not yield satisfactory results
ii. Problems:

iii. Whether the “but for” or “substantial factor” test is used in a case like this, the problem is the same:  It is impossible to go back to the moment before the accident, “remove” the negligence of the defendant, and see what would have happened

iv. Instead, all we can do is ask the jury to make a judgment, based on the evidence and its own experience, about what would have happened if the defendant had not been negligent

A. the more strictly we require that there be a concrete experiential basis for making that judgment before submitting the case to the jury, the more often we will say that the plaintiff has not made out a prima facie case on the causation issue.

v. In cause in fact disputes, a court must decide whether an inference about what would have happened in this situation if the defendant had not been negligent is permissible, because of what ordinarily happens in situations like this when the defendant has not been negligent

c. Multiple Causes:

i. When multiple possible causes are involved, the causation requirement is sometimes held to be satisfied even when the defendant’s negligence is not a but-for cause (or a substantial factor) of the plaintiff’s harm 

ii. Each cause contributes to the accident; if we take away the negligence of either defendant, the accident would not have happened, even assuming the negligence of the other.  In cases like this, BOTH negligent acts are causes of injury under the but-for test.

iii. When 2 forces converge: either one alone would have been sufficient to cause all of plaintiff’s harm (sometimes simultaneously, though usually short time apart)

iv. Two simultaneous forces, both negligent – One way to explain this result is to say that although neither defendant was a “but-for” cause of the plaintiff’s harm, each was a substantial factor
A. The “but-for” and substantial factor tests are not definitions of the concept of causation, but merely useful proxies for the concept.  
v. Simultaneous Forces: One Negligent, One not—Whether the negligent party should be liable even though the but for test is not satisfied is a close question.  Clearly, the negligent parties fire (fire example) was a physical cause of some of the damage; it would be peculiar to say that it was not.   On the other hand, the house would have been destroyed even absent that parties negligence, and if that party is held liable it will be for the entire amount of the loss, since the other party’s fire was not negligently set.

A. tendency of the courts is to hold for the defendant

vi. Sequential Forces (Pre-empted Cause)—A cause that is sufficient to cause the harm, but never actually comes into operation.  Sometimes one party is negligent, but lucky enough not to cause harm, either because no one is harmed, or some earlier force has already caused harm that one’s own negligence would have caused, but for that force.  Here there are no alternatives to the but-for or substantial factor tests that will work.  
d. Joint and Several Liability:  When, for whatever reason, 2 or more defendants are liable to the plaintiff for the same harm, the law typically treats them as “joint and severally” liable.  

i. The defendants both contributed to a single, indivisible injury (and are the “but-for” causes) to the plaintiff and are each fully liable for the injury (it does not apply if the defendants caused separate damages)

ii. each is liable to the plaintiff as if he were the sole wrongdoer, responsible for the entirety of the plaintiff’s damages and the plaintiff is entitled to recover the full amt from either defendant (but not more than full amt combined)
A. right of contribution- right to be reimbursed by another defendant for share of amt paid to plaintiff.  This is only for defendants who have paid more than their pro-rata share
a. The easiest way to do this is to join the other tortfeasor at the original trial, because negligence must be proven before contribution may be sought
b. If one defendant settles, the other will be liable for the remaining portion of damages (ex: 2 tortfeasors $20,000 damages, one settles for 2,000, the other will be liable for 18,000 regardless and will be encouraged to settle)
iii. joint and several liability (J/S) is imposed for 3 reasons:
A. joint tortfeasors:  if two people engage in a joint enterprise and one is negligent, then J/S liability
B. independent tortfeasors- J/S liability for a single, theoretically divisible harm (ex—two vehicles collide and hit a person, one driver was speeding, the other ran a red)
C. single-theoretically divisible, but practically indivisible harm- each defendant caused a certain portion of the plaintiffs harm, but for practical purposes, the harm was indivisible, because evidence didn’t support inference of the amt of injury caused by each defendant
e. Indeterminate Defendant—plaintiff clearly injured by tortuous conduct cannot prove which of several possible causes was more probably than not the actual cause of the injury
i. Alternative liability (Summers v. Tice, hunters case) – imposing liability on two negligent defendants, each of whom is equally likely to have harmed the plaintiff.  It is important to understand that negligence must be established before anything else can be done
A. Each defendant is as probably as not, the but-for cause of the injury, but not more probably than not.  
a. Burden shifts to the defendant to disprove that he had caused the harm
B. Alternative liability is rare and usually applied in cases involving just 2 defendants when but for analysis  fails
ii. Market Share liability (Hall v. E. I. Du Pont De Nemours Co, Inc.)

A. Allows the plaintiff to sue a number of manufacturers and –assuming they are found at fault—hold each liable for part of the plaintiff’s conduct

a. Each manufacturer’s share of liability is determined by the proportional share it sold in the relevant market area

B. This redesigns the cause in fact problem, rather than solve it.  Instead of asking who caused the particular plaintiff’s damages, it asks who contributed to the creation of a general risk of injury, and distributes the damages among those risk creators in proportion to the risk each created

C. although the defendants may not have acted together to cause the injuries at issue, the threat of liability in similar situations in the future might encourage industries with a small number of companies to act together either to prevent injury, or at least to take steps that would enable victims to identify the individual company responsible when a product did cause injury. 

iii. Loss of a chance (to survive)—involve an already ill or injured plaintiff, whose chances of recovery or survival are reduced by the negligent actions of the defendant
A. Only involve situations where the plaintiff dies
B. The best way to describe this result is to say that the defendant is held liable for the reduction in the defendant’s chances of surviving (the defendant was more likely than not the “but-for” cause of this reduction in decedents chances)
C. Under a “but-for” approach it is likely that the plaintiff will not recover since it doesn’t meet the “more probable than not” criteria that a person would have lived, unless their chances were better than 50% 
a. Even in cases when there was already over 50% chance of survival, loss of chance is still applied
D. Damages are set and then the percentage of chance that was taken away is given to plaintiffs
a. (ex: 100,000 damages, 25 % deprivation = 25,000 damages) 
IX. Duty and Legal Cause – the duty element is regarded as an issue of law for the trial judge to decide.  The former name for “legal cause” was “proximate cause.”  The duty question asks whether there is a rule of law that insulates the defendant from the responsibility of acting right.  The legal cause question asks whether a desire to avoid harms such as the plaintiffs is among the law’s reasons for concluding that the defendant did not act right. 
X.  Legal (Proximate) Cause- After the other prerequisites to liability are satisfied, the doctrine of proximate cause operates as a limitation on liability (whether or not liability should be imposed). An actual cause question asks: “what happened?”; a legal cause question asks: “what should be done?” No single formulation of the concept of proximate cause can fully describe how it is being applied, because it often permits judges and juries to decide that there ought not to be liability even when the other prerequisites to liability have already been satisfied.  (Defendants cannot be held liable for every consequence of their conduct, even if that conduct is negligent)


The Basics—

A. Forseeability/Scope of the Risk—the touchtone of proximate cause is forseeability.  The defendant’s negligence is a proximate cause of the plaintiff’s harm if causing that harm was a foreseeable result of acting as the defendant did.  This considers whether the defendant, at the time that he acted, could foresee the risk that injured the plaintiff.  

B. In ordinary cases, there is usually no question at all that if the defendant was in fact negligent, and this negligence was a cause in fact of the plaintiff’s harm, then the proximate cause requirement is also satisfied. 

i. The first phase of the negligence issue is whether the defendant was negligent at all—that is unreasonably risked harming someone or some thing.  

ii. The second phase is whether the harm to the particular plaintiff or class of those in his position was a foreseeable result of the defendant’s negligence.  That issue is decided under the rubric of proximate cause.   

iii. Harm within the Risk (Scope of the Risk) Test—There are occasional freak cases in which everyone would agree that, as a matter of law, the defendant’s negligence was not a proximate cause of the plaintiff’s injury, because injury to the plaintiff was not a harm-within-the-risk that made the defendant’s action negligent.  


1.  (Fire Hydrant Case) Negligence is the taking of unreasonable risks, whereas the act of negligence in this case did not at all increase the risk of what happened.  In this sense, what happened was not foreseeable.  That is, the defendant’s negligence did not foreseeably increase the risk of the harm that the plaintiff actually suffered.  What happened was not foreseeable in the sense that it is not one of the risks we would want the defendant to take into account in deciding whether to park by the hydrant, because parking by the hydrant did not increase the risk that the plaintiff would be harmed in that manner.  

2. There are cases that are more difficult because the HWTR test does not easily resolve them.  These are cases in which the risk that the plaintiff would suffer the harm that actually materialized was not the principal risk that rendered the defendants action negligent, but that risk was nonetheless a foreseeable (“secondary”) and relevant risk

3. Similar issues arise even when a statute is not involved.  The question then becomes whether, although the risk that materialized in harm was not the principal risk that made the defendant’s action negligent, that risk was sufficiently significant to be a factor in the negligence determination.  

4. In Wagner v. International Railway (rescuer injured trying to help cousin) Cardozo explained that “danger invites rescue.”  The court held that one of the risks that makes it negligent to harm another is the risk that a different individual will be injured while attempting to rescue him from the consequences of the defendants actions.  This is foreseeable; therefore harm to the rescuer is within the cluster of risks that makes the defendants actions negligent—or so the jury may find.  

C. Advanced Issues—The Difficult and Unusual--Most of the issues that are not resolved by the basic tests for proximate cause fall into one of two categories.  1) cases involving the distinction between “intervening” and “superceding” causes and 2) cases involving the issue of what must be foreseeable.  

i. Intervening and Superceding Causes—In such cases the subsequent acts of third parties or forces are the immediate cause of harm that results from the original negligence of the defendant.  Then the question is whether the “original” defendant is or is not relieved of liability because of the subsequent acts of the third party or operation of subsequent force.  

1. Standard terminology describes these cases as involving only “intervening” cause when the possibility of injury to the plaintiff is one of the risks that is taken into account in deciding whether the defendant’s actions were negligent.  In this situation, the intervening act does not break the “chain” of causation leading from the defendant’s act to the plaintiff’s injury, because the intervention is foreseeable.  On the other hand, when the risk of injury to one in the plaintiff’s position is so remote that it is not a factor to be taken into account at all in deciding whether the defendant’s actions were negligent, then the subsequent act of a third party or operation of a new force is described as a “superceding” cause, and the negligence of the defendant is not a proximate cause of the plaintiff’s injury.  The subsequent act of negligence “supercedes” the defendants act and breaks the chain of causation.  

2. Many actions are risky at least in part because, and sometimes precisely because, they subject the plaintiff to the risk that another person or force will later come along and injure him

3. Sometimes subsequent third party actions that are intentionally tortuous, and perhaps even criminal, are sufficiently foreseeable to render the original actors negligence a proximate cause of the harm immediately caused by the third party.  

4. The increasing tendency of the courts is to hold that subsequent forces are merely intervening rather than superceding causes.  In all of the cases involving the subsequent act of a negligent third party, that party is of course, liable to the plaintiff. 

ii. What must be foreseeable?  There are in fact four different categories of cases in which something unforeseeable has occurred, and the question is whether there is (or the jury could find) proximate cause despite this unforeseeability.  These involve 1) unforeseeable plaintiffs, 2) unforeseeable types of harm 3) unforeseeable extent of harm, and 4) unforeseeable manner of harm

iii. Unforeseeable Plaintiff—Palsgraf v. Long Island Railway  Injury to the plaintiff was not even remotely one of the risks that should be taken into account

1. Cardozo held that the case could not go to the jury.  He put the point in terms of “duty,” holding that the defendant had not breached a duty to Palsgraf, because harm to her was not a foreseeable risk of what the defendant had done

2. Before the question of proximate cause could even be reached, it was necessary to find that the defendant had breached a duty to exercise reasonable care toward the plaintiff

3. In Andrews (dissent) view, once a defendant is negligent in some way toward someone, then whether that negligence is a proximate cause of the harm that actually results is “all a question of expediency”

4. Only if there are reasons for holding the defendant liable that resemble reasons for imposing strict liability would it make sense to hold the defendant liable under the rubric of “negligence” for something unforeseeable.  Once some harm to the plaintiff is even remotely foreseeable, the analysis changes.  

iv. Unforeseeable extent of harm—In contrast to the cases involving utterly unforeseeable plaintiffs are those in which the virtually universal “thin-skull” rule applies.  “The defendant takes the plaintiff as he finds her”

1. Thin Skull- Governs the rights of foreseeable plaintiffs who suffer an unforeseeable extent of harm.  Under this rule, it is no defense that the plaintiff had an unforeseeable weakness or infirmity that caused his or her injury, or caused injury of much greater severity than would have been suffered in the absence of this weakness.  As the courts say repeatedly, the defendant “takes his victim as he finds him.”  

2. The threat of liability for an unforeseeable extent of harm can in fact promote optimal deterrence, because potential defendants can make at least rough calculations of the scope of the risk that their actions will result in such liability.  

3. There are whole cases in which the thin-skull rule conceivably could be applied but is not, precisely because it makes more sense for the plaintiff to bear the risk in question than for the defendant to be held “strictly” liable for it.  

a. As to these cases, the defendant’s negligence is not a proximate cause of the losses resulting from the plaintiff’s negligence or failure to mitigate.

b. When it makes substantive sense to hold the defendant liable for an unforeseeable extent of harm, the thin skull rule applies.  

c. In seemingly analogous cases in which the policy underlying the thin skull rule would not be well-served by applying it, other tort-law doctrines do not require that the defendant take his victim as he finds him. 

v. Unforeseeable Type of harm—Between the extremes of the utterly unforeseeable plaintiff with an unforeseeably thin skull lie cases involving what might be called an unforeseeable “type” of harm to a foreseeable plaintiff.  (Palsgraf)
1. Some cases involving an unforeseeable type of harm to a foreseeable plaintiff resemble Palsgraf, in that the defendant is unlikely to be able to predict the scope of liability it may face for unforeseeable types of harm. 
2. Other cases resemble thin-skull claims in that a somewhat calculable range of harms might result from the defendant’s negligence, even if some types of harm, realistically, are not even remotely part of what enters the determination of whether the defendant was negligent in the first instance.
3. Polemis  
a. The defendant’s negligence was a proximate cause of even unforeseeable harm, so long as the harm was a “direct” consequence of the defendant’s negligence.  
b. It is a thin skull case with the added caveat that the thin skull rule applies only where an unforeseeable extent of harm is the direct consequence of the defendant’s negligence
4. Wagon Mound—Overruled Polemis
a. There is no point in holding a defendant liable for anything unforeseeable, even to a foreseeable plaintiff.  

b. The case must stand for the proposition that there can be no liability when a foreseeable plaintiff suffers an unforeseeable type of harm, even if the harm is a direct consequence of such negligence, but that there is still liability to a foreseeable plaintiff for an unforeseeable extent of harm

5. Faced with an unforeseeable type of harm to a foreseeable plaintiff, most American courts make the proximate cause determination—or decide whether to permit the jury to make it on a case by case basis

vi. Unforeseeable manner of harm—Arises when the injury to the plaintiff is unquestionably foreseeable, but that injury occurs in a peculiar or bizarre manner.

1. as long as the plaintiff was injured at roughly the same time and in roughly the same place as was foreseeable, it is not necessary that the precise manner in which the injury took place have been foreseeable

2. the general rule is that, unless in retrospect, the manner in which a foreseeable plaintiff suffered a foreseeable type of harm appears to be extraordinary, the fact that the harm occurred in an unforeseeable manner does not bar recovery

D. Judge and Jury

i. Many of the cases deal with a problem at the extreme end of the continuum: whether the defendants negligence was not a proximate cause of the plaintiffs harm, as a matter of law.  Thus, the question in these cases is whether the proximate cause issue can even go to the jury

E. The underlying purpose of Proximate cause

i. Proximate cause is a liability limiting doctrine.  By distinguishing between cases that should and should not go to the jury, the doctrine expresses what lies behind its liability-limiting purpose in two different ways.  

1. Decisions withholding a case from jury decision on proximate cause grounds tend to do so in rule-based formulations that can never capture everything that enters into the decision that there is no proximate cause as a matter of law

2. When a proximate cause issue does go to the jury, the very factors that are so difficult to articulate in a formal judicial opinion are likely nonetheless to be considered by the jury. 

ii. The doctrine of proximate cause thus creates the need for a jury instruction acquaints the jury with its responsibility not merely to make a mechanical decision applying the rules of tort law, but also to use its judgment in deciding whether the defendant was sufficiently blameworthy under all the circumstances to deserve to bear liability.

1. It asks the jury to step back after it has applied the individual pieces of the liability puzzle and look at the whole picture before it makes its final decision

XI. DUTY— According to textbooks, the four elements of a cause of action in tort are: duty, breach of duty (negligence), damages and causation.  The DUTY this statement contemplates is the obligation to take some action or to refrain from taking some action.  Without an obligation or duty, there would never be tort liability

a. Duty to act--In the ordinary negligence case involving foreseeable physical harm to the plaintiff or his property, the defendant is alleged to have had, and to have breached, the duty to exercise reasonable care to avoid injuring the plaintiff.  

i. There is an important class of cases in which the existence or non-existence of a duty on the part of the defendant to take or refrain from taking some action is precisely the issue

ii. This class of cases can accurately be described as involving affirmative or limited duties in the sense that, because the defendant may, or may not, be subject to liability for harm caused by his negligence, the very issue at stake is whether the defendant owes a duty to exercise reasonable care to avoid injuring the plaintiff

iii. Doing nothing

A. Restatement of Torts (second) 314

a. “The fact that the actor realizes or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action”

iv. Rescue:  The traditional rule, still almost universally in force is that in the absence of special circumstances or a special relationship, one person has no affirmative duty to rescue another person from a position of danger.  This rule holds even if the risk to the defendant is small or non-existent, and the danger to plaintiff is great.
A. Special Relationship: 
B. Those who do act: those who act and choose to engage in activities that create a risk of injury to others, do have a duty to exercise care to avoid injuring others
a. the failure of the actor to exercise reasonable care to secure the safety of the other while within the actors charge; or
b. the actor’s discontinuing his aid or protection, if by so doing he leaves the other in a worse position than when the actor took charge of him
v. However, a defendant who has negligently placed the plaintiff in a position of danger may be held liable for negligently failing to rescue him from that danger.  
A. Here the distinction is drawn between mere failure to rescue the plaintiff (nonfeasance), for which liability is normally not imposed, and negligently placing the plaintiff in danger to begin with (misfeasance), which may give rise to liability for negligent failure to rescue.  
B. Even when a person is under no duty to rescue, and they decide to undertake a rescue nonetheless, they are liable for conducting the rescue negligently
b. Mental and Emotional Distress—The original rule was that there is no cause of action for “purely emotional loss.”  The two exceptions were when someone negligently handled the corpse of a loved one or when someone sent a telegram incorrectly announcing the death of a loved one.  They have motivated courts to expand the cause of action for negligently-caused emotional loss.

i. Impact Rule- Permitted recovery in negligence for pure emotional loss only if the defendants conduct resulted in some physical impact on the plaintiff’s body. 

A. There was a requirement that the plaintiff be physically injured by this impact

B. Either there was an impact and a cause of action was permitted, or there was no impact and no cause of action

ii. The Zone of Danger Rule—Replaced the arbitrary impact rule

A. The plaintiff could recover for negligently caused emotional loss even if there was no impact, if the plaintiff was in the “zone” in which physical injury was threatened, and feared for her own safety.  A number of courts adopting the rule also required that the resulting emotional loss manifest itself in physical symptoms as well.  

B. Like the impact rule, the zone of danger rule attempts to reduce the risk of both fraudulent claims and an excessive number of claims, by identifying a limited class of cases in which it is plausible (foreseeable) that there will be emotional loss even in the absence of direct physical injury.  

iii. The Dillon Rule—Dillon v. Legg involved a mother who had witnessed her daughter’s injury.  The court held that the plaintiff in a pure emotional loss case need not have been in the zone of danger and therefore need not have feared for her own safety in order to recover for her emotional loss.  Defendants have a duty to avoid infliction of emotional distress that is reasonably foreseeable, including infliction of such distress on indirect victims. 

A. Three factors would have to be taken into account to decide if the claim was one which warranted recovery

a. Proximity-whether plaintiff was located near the scene of the accident as contrasted with one who was a distance away from it

b. Visibility—whether the shock resulted from a direct emotional impact upon plaintiff from the sensory and contemporaneous observance of the accident, as contrasted with learning of the accident from others after its occurrence

c. Relationship—whether plaintiff and the victim were closely related, as contrasted with an absence of any relationship or the presence of only a distant relationship

iv. Some courts that apply done of danger or Dillon approaches to indirect infliction claims ALSO require that the plaintiff suffer some physical symptoms as a result of the emotional distress caused by the defendant’s conduct.

v. There is no compensation for general feelings of grief, loss or empathy for the injured person, but rather the trauma of witnessing a horrific event or injury

vi. It is important to remember that these are still negligence claims and must satisfy all 4 prongs of the tort, therefore defendants in these cases must have breached a duty toward the plaintiff

c. Pure Economic Loss - Negligently caused economic harm, occurring in the absence of personal injury or property damage suffered by the plaintiff.  In the cases with which we are concerned, physical injury to the person or property of one party also results in purely economic harm to another party, meaning that the latter party suffered no physical or property damage.  

i. Unlike the law governing recovery for pure emotional loss, in this field there has been only very modest evolution from the bright line rule denying recovery

A. Notwithstanding that pure economic loss is often a highly foreseeable result of negligent conduct, the amount of liability that could result if there were a cause of action for pure economic loss could be enormous, but its scope would be difficult to predict

B. Although in theory a deterrence shortfall results from the denial of recovery for pure economic loss, the defendant in all such cases is already threatened with substantial liability for the personal injury or property damage that may result from its negligence

C. Often the third party economic losses that result from negligently caused personal or property damage, even when sizable, are distributed among large numbers of people

ii. Permitting recovery would require a general foreseeability or under-all-the-circumstances test that in every case would threaten unlimited liability, therefore the law has chosen to draw the line at no liability rather than to venture into an arena where there would be few if any guidelines for adjudication 

iii. Exceptions – cases where there has been some natural resource damage for which no party seems to have a cause of action.  In such cases, liability for economic loss serves as a kind of surrogate for a cause of action for physical damage to natural resources.

iv. In most cases, the defendant’s negligence is determined by reference to the reasonableness of the defendant’s also having risked some other kind of harm, usually physical harm, either to the plaintiff or to a third party.

A. The cause of action is not for negligently risking economic loss at large, but for negligently risking economic loss as a result of also negligently risking physical harm      

d. Owners and Possessors of Land— Invitees, Licensees and Trespassers 

i. Invitees-Owners and Occupiers of land owe a duty to exercise reasonable care to those whom they invite onto their property.  (Include anyone on the property for business purposes, i.e., for the benefit of the owner.

A. Not everyone who is “invited” qualifies as an invitee to whom a duty of responsible care is owed.

ii. Licensees- In most states, people that are social guests, though of course they have been invited onto the property, are classified as licensees.  Owners and occupiers owe such licensees a lesser duty of care.

A. For a licensee, the owner must make the premises as safe as he makes them for himself.  The owner must warn the licensee of hidden dangerous conditions, but need not eliminate these conditions.

iii. Trespassers- Those who enter property without express or implied permission

A. The owner owes only a duty to refrain from wantonly and willfully injuring them (i.e. setting traps that will injure)

a. Willful and wonton misconduct is the intentional doing of an act, or an intentional failure to do an act, in reckless disregard of the consequences and under circumstances and conditions that a reasonable person would know, or have reason to know that such conduct would, in a high degree of probability, result in harm to another

iv. Exceptions
A. Discovered Trespassers- In many states owners owe discovered trespassers reasonable care

B. Attractive Nuisance- An exception for foreseen child trespassers who trespass because of some “attractive” dangerous condition maintained by the owner, especially when the danger to the condition poses can be eliminated at a comparatively low cost.  

a. Owner owes a duty of reasonably care

v. In some courts, the three categories are unacceptable.  Instead they have been replaced by a series of factors that should be taken into account in determining the scope of the defendants duty.  Including the foreseeability of harm, the closeness of the connection between the defendants conduct and the plaintiff’s harm, and the moral blame attached to the plaintiff’s conduct.  

vi. Most courts have chosen to retain the original tripartite categorization and the rules that go along with it.  

e. Enabling Torts (Reconceptualizing Duty)—Over time, liability has been imposed in a whole series of cases in which the defendant has brought into existence conditions that have enabled another party to engage in tortuous conduct, or is in some form of special relationship with the party in danger.  In the vast majority of these cases, the defendant has negligently “enabled” a third party to cause harm.

i. Negligent Entrustment- The defendant has entrusted a dangerous instrumentality such as an automobile to a person whom the defendant knew or should have known would operate it negligently.

ii. The next step is to permit liability to be imposed on those whose actions inadvertently rather than deliberately result in dangerous entrustment.

A. Virtually all courts will hold that a social host is not liable in tort for serving alcohol to an obviously drunk guest.  The social host is said to have no duty to the victim of the guests subsequent negligent driving

iii. Landlords, Universities, Shopping Centers and other such proprietors of property, which have been held in negligence for harm foreseeably suffered by tenants, students, or customers because of the misconduct of third parties.  Two factors are usually present when the courts hold that the property owner or proprietor has a duty to the victim of a third party who commits a tort on the premises

A. First, there is a pre-existing relationship of some sort between the plaintiff and the defendant proprietor.  The relationship may arise out of contract or through an invitation, express or implied, that the plaintiff be on the property

B. Second, there are circumstances that put the defendant proprietor on notice of the risk of harm to the plaintiff from third parties.  (past assaults, broken locks or similar circumstances)

C. If these prerequisites are met, then the defendant has a duty to the plaintiff.  Then the question is whether the defendant breached that duty: 

a. Whether the risk was sufficiently probable

b. The potential harm sufficiently great

c. And the cost of reducing that risk sufficiently small, to render the defendant negligent for having enabled the third party to injure the plaintiff by failing to take precautions that would have avoided the harm

iv. The all important question is whether the defendant had a duty to the plaintiff not to be negligent.  IF that question is answered in the negative, then the defendant is not liable even if it was in some sense “negligent.”

v. It is not easy to pinpoint a set of common principles that runs through all the enabling tort decisions.  The one factor common to all the decisions is that the defendants in enabling tort cases are strategically placed to take precautions reducing the risk that third parties will injure victims in the plaintiff’s position.
XII. Vicarious Liability- The principle example of vicarious liability (liability for injury caused by the conduct of another party) is the doctrine known as respondeat superior (let the master respond).  Under this doctrine, and employer is liable under some circumstances for the torts committed by an employee 
a. Respondeat Superior—The vicarious liability of an employer for torts committed by employees should not be confused with the liability an employer has for his own torts
i. It has long been settled that employers are vicariously liable even absent their own negligence, for torts committed by their employees “within the scope of employment.” 
A. As between the employer and the victim, the employer probably is in a better position to make the activity level and research decisions that can affect accident levels
B. This form of liability does not substitute the employer’s liability for the employee’s liability.  Rather, the employee continues to be liable, but respondeat superior adds the employer as an additional defendant.
C. Who is an employee?
a. It is necessary to draw the line between employees and independent contractors in applying respondeat sup. 
b. If the employer exercises or has the right to exercise control over the physical conduct of the work, the employee is a servant.
c. Factors
i. The extent of control the master is authorized to exercise
ii. Whether the actor is engaged in a distinct occupation or business
iii. Whether the work is conducted with supervision
iv. Who supplies the tools and other equipment
v. The length of time the person is employed
vi. Whether pay is hourly or by the job
vii. Whether employer has his own business 
viii. The parties’ beliefs as to the nature of the situation
D. When is a tort committed within the scope of employment? (the only way there can be vicarious liability)

a. The employer is liable for torts committed on a “mere” detour by the employee, but not for torts committed while the employee is on a frolic of his own.

b. A number of hard cases arise when the employee clearly is on a frolic, but it happens that the employer actually is in a pretty good position to influence the conduct in question

c. What counts as conduct “within the scope of employment” will depend on how effectively imposing liability on the employer for injuries caused by that conduct will serve the purposes of strict liability.

i. If it is the kind he is employed to perform

ii. It occurs substantially within the authorized time and space limits

iii. It is actuated, at least in part, by a purpose to serve the master; and

iv. If force is intentionally used against another, the force is not unexpected by master

b. Under the common law, parents are not vicariously liable for the torts of their children.  

c. Incidental acts have been held to be within scope of employment (ie. Smoking causes fire)

d. Employers have been held liable for some intentional torts

i. When it is done to serve the employers purposes (bouncer, repossessor) 

e. Contractors’ actions can hold employer liable in certain situations

i. Non delegable duties

A. Owner liable for contractors negligence if the work is likely to create during its progresses a peculiar risk of physical harm to others unless special precautions are taken

B. IF it involves special dangers to others that the employer knows or has reasons to know to be inherent or normal in the work

f. One must not forget that respondeat superior does not bar suit against an employee for his own tortuous condcut

g. Other relationships that have supported vicarious liability under certain circumstances include partnerships and joint enterprises

h. Employer can be held liable for their own negligence

i. If they hire a contractor who is incompetent

ii. Failure to supervise the contractor

iii. Fail to require contractor to take necessary precautions

iv. May fail to inspect work

XIII. Damages
a. Awarding damages in tort cases performs two functions: 1) achieving corrective justice by compensating the plaintiff for losses resulting from the defendant’s tortuous act and 2) promoting deterrence by threatening defendants with liability for the costs resulting from their tortuous acts.  The three main damages that can be awarded in torts cases are NOMINAL, COMPENSATORY, and PUNITIVE.  

b. NOMINAL-The cause of action for some intentional torts (battery, assault, false imprisonment) is complete without proof of actual damages.  When a plaintiff wins such a case without proving damages, the court awards nominal damages, which may be defined as “a trivial sum of money awarded to a litigant who has established a cause of action but has not established that he is entitled to compensatory damages.

c. COMPENSATORY DAMAGES— Are the “damages awarded to a person as compensation, indemnity, or restitution for harm sustained by him.”  

i. The basic theory is restoration of the plaintiff to his or her pre-injury condition, to the extent that an award of money can do that.  

ii. In causes of action based on negligence and strict liability, the plaintiff must prove compensatory damages as part of the prima facie case.  

iii. The general rule is that the successful plaintiff is entitled to recover damages to compensate her for the losses proximately resulting from the defendant’s tortuous act or omission. 

iv. In personal injury cases—All jurisdictions recognize three main types of personal injury compensatory damages:
A. Medical (and related) expenses (past and future)
B. Earnings losses (past and future)—based on the plaintiff’s earning record for the period immediately prior to the accident, evidence of his likely advancement had he not been injured and evidence concerning changes in the salary structure of his employer up to the time of trial.
a. Jury will have to determine how long the plaintiff would have worked if he had not been injured.  This may depend on the type of work he did, his life expectancy, state of health prior to injury, and level of interest in his work
b. Second the jury will have to determine what kind of work the plaintiff would have done if he had not been injured
C. Physical and mental pain and suffering (past and future)
a. Loss of Enjoyment of life—Most courts recognize that such losses are compensable, but are split on whether they are a type of “pain and suffering” or a separate element of compensatory damages
D. The first two are sometimes called “special damages” and the third is sometimes called general damages
v. The ordinary rules governing the burden of proving the elements of the plaintiffs claim apply to proof of damages.  The plaintiff must prove by a preponderance of the evidence that she has suffered, or will in the future suffer, the losses for which she claims damages.  Compensatory damages are not subject to the federal income tax 

vi. Present Value
A. The principle of a single recovery requires the jury to “discount to present value” awards made for future losses by awarding less than the absolute dollar amount of those losses.  The reason for this is the time value of money that is invested today for future needs.  
B. An award today of the full amount that the plaintiff will lose in the future would constitute overcompensation. If invested today, that sum would earn interest or otherwise appreciate in value.  
C. The amount of a future loss must therefore be discounted to present value, i.e. reduced to a sum which, if invested, will equal the amount of the future loss at the time it occurs.  
vii. Future Losses-Once tangible physical loss has taken place, then compensation for all future losses that will more probably than not result from that loss is also recoverable.  But if no physical loss has occurred, the fact that the plaintiff will more probably than not suffer physical loss in the future ordinarily is not actionable.

viii. Pain and suffering awards 

a. Regardless of whether money can compensate in any way at all for pain and suffering, there can be little question that pain and suffering is one of the consequences with little respect to which the law aims to achieve optimal deterrence when it threatens potential defendants with tort liability. Jury may compensate for any past physical pain, as well as pain that is reasonably certain to be suffered in the future as a result of the defendant’s wrongdoing
b. Most courts hold that a plaintiff must be conscious to recover for pain and suffering, since pain and suffering compensates subjective discomfort resulting from the injury, and unconscious patients do not experience these symptoms.
c. Comatose patients and loss of enjoyment—an award of money damages in such circumstances has meaning or utility to the injured person.  An award for the loss of enjoyment of life cannot provide the victim with any consolation or ease any burden resting on him..he cannot spend it upon necessities or pleasures, he cannot experience the pleasure of giving it away
d. PUNITIVE DAMAGES are “damages, other than compensatory or nominal damages, awarded against a person to punish him for his outrageous conduct and to deter him from similar conduct in the future.”  

i. In addition to punishment, punitive damages often are said to be designed to deter extremely blameworthy behavior.  Presumably, the defendant who has acted with something approaching knowledge that his behavior has highly likely to cause harm has been insufficiently deterred by the threat of liability for compensatory damages.  

ii. Over the past two decades, the US supreme court has reviewed punitive damage awards in a variety of cases in response to defendant’s claims that excessive awards violate the due process requirements in the constitution.  General standards rather than sharp edged rules have resulted from the courts decisions in these cases:

A. The degree of reprehensibility of the defendants act

B. The disparity or proportion between the harm or potential harm resulting from the defendants act and the amount of damages awarded.  

C. The difference between this remedy and the civil or criminal penalties authorized to punish defendants in comparable cases.

e. Wrongful death and survival actions—At common law, a plaintiffs cause of action died with them, but this has been amended.
i. Wrongful death statutes- create a new cause of action on the part of those who survive the decedent.  A claim for damages for tortiously causing the death of another
a. Whenever the death of a person shall be caused by a wrongful act, neglect or default, and the act, neglect or default is such as would have entitled the party injured, if death had not ensued, to maintain an action and recover damages in respect thereof, then and in every such case the person who, or the corporation or company which, would have been liable if death had not ensued, shall be liable to an action for damages, notwithstanding the death of the person injured, although the death shall have been caused under such circumstances as amount in law to felony

B. Typically a wrongful death statute provides that upon the death of an individual caused by the wrongful act of another, the person or entity “that would have been liable had death not ensued” continues to be liable.
C. Wrongful death statutes do not compensate the decedent herself, the best law can do is to compensate survivors who were close to the decedent for losses they suffered as a result of the death.  
a. Most authorize damages for the economic or emotional losses to the survivors of the decedent, not the loss suffered by the decedent herself
i. Mental anguish, suffering or bereavement

ii. Loss of society, companionship, comfort or protection

iii. Loss of marital care, attention advice or counsel

iv. Loss of filial care or attention

v. Loss of parental care, training, guidance, or education; and

vi. Reasonable funeral expenses for the deceased

D. Beneficiaries- Wrongful death statutes provide that recovery is for the benefit of designated individuals.  Typically, these are the “heirs at law.”  Statutorily designated “heirs at law” are the beneficiaries even if the decedent did have a will leaving his estate to others.
E. Measure of damages- A beneficiary’s recovery is measured by the losses she suffers as a result of the decedent’s death.  The estate has no claim for pain and suffering, medical bills or disability, but rather only for the death
ii. Survival Statutes- Preserve the deceased cause of action.  An action brought by the representative of the estate of a deceased person for injuries suffered by the decedent before her death (after injury)
A. All states have enacted statutes that preserve a cause of action for losses suffered by a decedent before he died. Thus, if before he died, the decedent incurred medical expenses or experienced pain and suffering as a result of the defendant’s tort, by statute damages for these losses are recoverable in an action by his estate.  
B. Some states have gone further and provided by statute for a cause of action to recover economic losses that are incurred as a result of the decedent’s death.  Typically the measure of these losses is the amount that would have been in the decedent’s estate had he/she lived a full life expectancy.   
iii. Loss of Consortium (Loss of Society)—When one person suffers physical injury due to a defendant’s negligence, relatives of the victim will also suffer a third type of emotional damage, “loss of consortium”

A. Refers to the impairment of a relatives opportunity to relate to the party directly injured by the defendant

B. Classic case is brought by the spouse of a person whose physical injury prevents him/her from enjoying the usual satisfactions of the married relationship

a. Examples: division of labor within household, sexual society they shared, and the comfort, affection, advice and moral support that ideally flow from marriage
C. There is no consensus on the right of parents or children to claim consortium losses

XIV. Affirmative Defenses-In its general usage it means any matter that, if pleaded and proved by the defendant, will defeat or reduce the liability that plaintiff has otherwise established.  In most states, the defendant must plead and prove contributory or comparative negligence and assumption of risk.

a. Contributory negligence—Under the traditional law doctrine of contributory negligence, defendants who were indisputably guilty of seriously negligent conduct often escaped liability (if defendant could prove some negligence on the part of the plaintiff).  

i. At the core of the defense of contributory negligence is the notion that it would be unfair to impose liability on the defendant when the plaintiff has contributed negligently to his own injury.

ii. Over time, courts devised many ways of avoiding its harshest efforts

A. Courts sometimes applied the general rules and doctrines of negligence law in ways that made it difficult for the defendant to prove the necessary case against the plaintiff.

B. The courts developed a number of specific doctrines that operated as exceptions to the contributory negligence rule

a. Last clear chance— the negligent plaintiff should still recover if he could show that the defendant had a later opportunity to avoid the accident

i. At that point, the plaintiff cannot extricate himself from danger

b. Another rule ignored the victims negligence if the defendant’s conduct was “willful and wanton”

c. A rule that forgave the plaintiff’s negligence if it occurred in a stressful context produced by the defendant

iii. Under this system of contributory negligence, the plaintiff bore the entire loss, although it was a product of the combined negligence of plaintiff and defendant

iv. Contributory negligence is not a defense to an intentional tort

v. When the defendant’s negligence consists of the breach of a statute designed specifically to protect a class of persons unable to protect themselves against the defendant’s negligence, the contributory negligence of a member of the protected class is not a bar to recovery.

b. Comparative Negligence—Plaintiffs and defendants generally share losses produced by their combined negligence.  

i. The adoption of comparative negligence, by itself, does not change the basic rule of joint and several liability, under which each defendant is liable for the entire judgment awarded to the plaintiff

ii. Under comparative negligence, the contributory negligence of the plaintiff does not necessarily bar recovery.  Instead the plaintiff’s recovery is reduced “in proportion to the amount of negligence attributable to him.”

A. The jury must divide (or compare) the negligence of the parties and attribute a percentage to each.  The plaintiffs recovery is then reduced by that negligence

iii. Pure Comparative Negligence—the plaintiffs negligence is never a complete bar to recovery, regardless of how much more negligent the plaintiff was than the defendant.

A. The plaintiff can always recover unless he was 100 % negligent

iv. Modified Comparative Negligence—if the plaintiff is found to be more negligent than the defendant (or in some versions, “as negligent” as the defendant), comparative negligence does not apply and the plaintiff’s contributory negligence is a complete bar to recovery 

v. Application of Comparative Negligence

A. Multiple Defendants—The move from contributory negligence to comparative tends to be made more because of unfairness of contributory negligence to plaintiffs than because of a desire to plug a loophole in the liability of defendants

B. Joint and Several Liability—Prior to the adoption of comparative negligence, multiple defendants were jointly and severally liable to plaintiff.  Under contributory negligence, J & S liability properly places the risk of one defendant’s insolvency on the other negligent defendant.  Under comparative negligence, the plaintiff is not entirely innocent, because he too was negligent.   There are three approaches possible

a. Hold defendants joint and severally liable for the amount of judgment, even though the plaintiff was also negligent

b. Revokes J & S liability and holds each defendant liable only for their for its own proportional share, including the plaintiffs liability, no party should be liable for more than its share (insolvency leads to no recovery for plaintiff for that portion)
 

c. The flaw in this logic leads to the third approach. If each party is an injurer, including the plaintiff, then the injurers as a group should pay the injured party and should bear the risk that one is insolvent

vi. Set Offs—Suppose in a purely comparative negligence jurisdiction, both the plaintiff and the defendant/counterclaimant are injured.  A judgment is entered in favor of each party, specifying the amount of damages to be awarded to each.  If neither were insured, there would ordinarily be a set-off of the smaller award against the larger one, and the net amount remaining would be awarded to the party with the larger judgment.  

A. If there are no setoffs then the insurers owe each respective party, and both parties get compensated, rather than just one

c. Assumption of Risk—The notion of assumption of risk is used in four different ways in tort law, often without the clarity necessary to distinguish these contexts from each other.  It has different meanings and different legal consequences in different situations.
i. Express assumption of risk—Sometimes and individual contractually agrees ahead of time waive his or her right to bring a tort action against a potential injurer (often in residential leases)
A. They are often valid when entered into knowingly, voluntarily and with appreciation of their significance
a. It is essential that the consent to accept the risk is freely given (a consent extracted from a party with little bargaining power is inconsistent with the free choice principle)
b. The plaintiff must clearly consent to accept the particular risk that led to the injury
i. “It must appear that the terms were in fact brought home to him and understood by him, before it can be found that he has accepted them
B. This form of assumption of risk, when valid, is simply a contractual surrender in advance of the right to sue.  The party is, in fact, “assuming a risk,” in the sense that she may be tortiously injured but uncompensated.
ii. Implied Assumption of Risk—a plaintiff might accept risks simply by engaging in an activity with knowledge that it entails certain risks.  Many activities involve a risk of injury even if conducted with due care
A. In such cases, participant assume the risks of injuries from the inherent dangers of the activity
B. The activity cannot be conducted without certain unavoidable risks of injury, even if conducted with due care, and the plaintiff has chosen to engage in the activity
a. The plaintiff considers the tradeoff worthwhile, and accepts the possibility of injury because she enjoys the activity
C. Secondary Implied Assumption of Risk—arises when the defendant negligently subjects the plaintiff to a risk, and the plaintiff becomes aware of the risk yet chooses to encounter it anyway

iii. No duty of care breached by defendant—(Ex. Sitting at a baseball game) Some factors are the openness of the risk and the voluntariness of the plaintiff participation in the activity in question, in addition to the reasonableness of the risks posed by the activity in light of its benefits.  The defendant prevails because of the failure of the plaintiff to satisfy his or her burden of showing that the defendant was negligent

A. Another way of saying the same thing is that the plaintiff “assumed the risk” that they would be injured

B. Except in connection with activities that involve strict liability for the injuries they cause, a victim/plaintiff always and necessarily “assumes” the risk that he will be non-negligently injured.  

C. There is no liability if the defendant did not breach a duty of care to the plaintiff

D. Sometimes referred to as primary assumption of risk

iv.  A subset of Contributory Negligence—There are two ways in which a plaintiff may unreasonably risk suffering harm, and each is contributory negligence.  This is in fact a defense and is based on the plaintiff’s conduct in taking a risk
A. Plaintiffs careless failure to recognize or appreciate a risk
B. Plaintiff’s conscious taking of an unreasonable risk
C. It is a true defense in that the defendant may avoid liability even if proved negligent
D. Ordinarily, only the conscious taking of an unreasonable risk—negligent assumption of a risk—is a defense
v. Conscious, Reasonable Risk Taking—involves non-negligent risk taking, in that the risk was not unreasonable under the circumstances (ex. Person rescuing child from being struck by train)
A. As a matter of fact in this and similar situations the plaintiff took a risk—i.e., knew that he might be injured and went forward despite this risk.  But that does not mean that he “assumed the risk” in the legal sense.
B. The trend is to hold that the plaintiff consciously, but non-negligently took a risk is not a defense.  
C. There are instances in which one would want to say that the plaintiff’s actions, in context, amount to a waiver that very much resembles an express assumption of risk, even in the absence of the plaintiff’s use of words to that effect. 
D. In some situations, the court might say that, although the plaintiff’s action was not unreasonable and there was no explicitly verbal waiver on the plaintiff’s part, the timing, clarity, and voluntariness of the plaintiff’s informed decision to take the risk in question yield the conclusion that the plaintiff may not recover because he had “assumed” the risk of the defendant’s negligence, even though he was not negligent. 
vi. Sporting Events:
A. The overwhelming majority of cases have held that it is improper to hold a sports participant liable to a co-participant for ordinary careless conduct committed during the sport, and that liability properly may be imposed on a participant only when he or she intentionally injures another player or engages in reckless conduct that it totally outside the range of the ordinary activity involved in the sport.  

d. Imputed Fault—When the plaintiff will be charged with the legal effects of someone else’s fault
i. In a tort action in which P seeks damages from D, under what circumstances will X’s fault be attributed to P?
A. Cases in which the relationship between P and X is such that P would be vicariously liable for the damaging effects of X’s fault; and 
B. Cases in which P’s suit against D may be said to be somehow “derivative” of X’s potential rights against D.
ii. Continental Auto Lease v. Campbell

A. The touchstone of imputed contributory negligence is the existence of a relationship between the owner of the vehicle and the operator such that the operator of the vehicle is subject to the owner’s control.  

B. Likewise, the requisite degree of control might be found in the master-servant or principal agent relationship when the physical operation of the vehicle is for the benefit of the owner
C. If a car owner’s relationship to the driver of his car is such that a degree of physical control over the driver can reasonably be deemed to exist, the negligence of the driver can be imputed to the owner to bar the owner’s recovery against a negligent third party.

XV. Family Immunities—
a. Interspousal Immunity--At common law, the husband and wife were regarded as one, the legal existence of the wife during coverture being merged in that of the husband; and generally speaking, the wife was incapable of making contracts, of acquiring property or disposing of the same without her husband’s consent.  They could not enter into contracts with each other, nor were they liable for torts committed by one against the other.  

i. The doctrine of interspousal immunity is a part of the common law, having been judicially created.  

ii. Its origins are shrouded in antiquity, but the basis of the doctrine is “that a husband and wife are one person.”

iii. Abolished completely in Price v. Price 732 S.W. 2d 316 (Tx 1987)

b. Parental Immunity—Under common law, a child has traditionally been considered a separate legal entity from his or her parent.  Children have generally been allowed to sue their parents in property and contract actions.
i. Hewlett v. George (Miss. 1891)—“So long as the parent is under obligation to care for, guide and control, and the child is under reciprocal obligation to aid and comfort and obey, no such action as this can be maintained.  The peace of society, and a sound public policy, designed to subserve the repose of families and the best interests of society, forbid to the minor child a right to appear in court in the assertion of a claim to civil redress for personal injuries suffered at the hands of the parent.” 
ii. Policy arguments—Many reasons for parental immunity doctrine (Suing would : )
A. Disturb domestic tranquility
B. Create a danger of fraud and collusion
C. Deplete family resources
D. Could benefit the parent in the event of child’s death
E. Suing one’s parents would interfere with parental care, discipline and control
iii. “Reasonable Parent Test”—A parent’s conduct is judged by whether that parent conduct comported with that of a reasonable and prudent parent in a similar situation.

A. A parent is not immune from liability for tortuous conduct directed toward his child solely by reason of that relationship.  
B. A parent is not liable for an act or omission that injured his child if the parent acted as a reasonable and prudent parent in the situation would
C. The standard of care owed to a parent’s own child is the same that owed to any other child.
XVI. Common Law Strict Liability—Certain types of cases are governed by doctrines under which the plaintiff need not prove negligence or intent, referred to as strict liability.  Strict Liability means that the plaintiff need not prove negligence or intent.
a. The decision to impose strict liability is a policy decision as to the nature of the duty owed in the conduct of the activity.  It is a question of law for the court, just as the existence of a duty of care is an issue of law in a negligence case
b. Strict Liability does not replace negligence liability; it is imposed in addition to negligence liability.  It imposes liability for an additional category of injuries, those caused non-negligently.  
i. The rules governing the scope of strict liability and defenses to traditional strict liability confirm what this from of liability is all about.  There is strict liability only for the kind of harm whose risk makes the activity abnormally dangerous.
ii. This is a complicated way of saying that there is only strict liability if engaging in the relevant activity is not only the cause in fact, but also the proximate cause of the harm the plaintiff suffered.
iii. That requirement is not remarkable, except that of course the whole point of proximate cause—to assure that a defendant is held liable only for those consequences of his acts which the law wishes to be actionable—underscores that strict liability is not absolute liability, but only for those consequences that this form of liability is designed to address.
c. From early on, it was established that the defendant is not strictly liable if the harm in question results from an Act of God, or the unforeseeable intervention of a third party, or from the plaintiff’s knowing and unreasonable assumption of the risk of harm

d. ANIMALS

i. The early common law rule was that the owner of animals was liable, without proof of fault, for damage caused by the animal’s trespassing onto a neighbor’s land.  

ii. Courts impose strict liability for injuries caused by wild animals.

A. Has been extended to domestic animals in the limited situation in which the owner has reason to know that the particular animal had vicious propensities. Otherwise, they are liable only if negligence or intent is shown

B. Although liability caused by wild animals is strict, it is not absolute

a. It extends only to the types of injuries that are foreseeable

b. It also extends only to classes of persons to whom injury is reasonably foreseeable

e. ABNORMALLY DANGEROUS ACTIVITIES

i. Actors should be liable without fault for injuries resulting from activities that pose an unusually high risk of injury

ii. Fletcher v. Ryland—“The person for who his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.”

iii. The rule of strict liability when applied to abnormally dangerous activities

A. Restatement Second of Torts (519)

a. One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent such harm

B. Such strict liability is limited to the kind of harm, the risk of which makes the activity abnormally dangerous

C. As to what constitutes an abnormal activity, section 520 restatement states:

a. Whether the activity involves a high degree of risk of some harm to the person, land or chattels of others

b. Whether the gravity of the harm which is likely to result is likely to be great

c. Whether the risk cannot be eliminated by the exercise of reasonable care

i. (All three of these pose unusual risks to the community)

d. Whether the activity is not a matter of common usage (non-natural use, an activity that ordinary people undertake everyday)

e. Whether the activity is inappropriate to the place where it is carried on

f. The value of the activity to the community

D. Section 519 (2) 

a. This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous

E. The more dangerous an activity is, the higher duty of care will be put on the defendant

F. It is the enterprise undertaking the activity that should be strictly liable, not employees who carry out the operation

G. Most courts have held that the plaintiff’s contributory negligence is not a defense to a strict liability claim

XVII. Product Liability—

a. Strict Liability for Defective Products—Began in the case of Greenman v. Yuba Power Products, Inc.   The 1965 Restatement of Torts (section 402 A) indicated that any seller of a product in a “defective condition unreasonably dangerous to the user” was strictly liable in tort for personal injury or property damage resulting from that defective condition.  The third restatement has dropped the phrase “unreasonably dangerous” from the formulation, employing only the adjective “defective.”  It also does not use the phrase “strict liability.”

i. Manufacturing Defects—A product contains a manufacturing defect when, as produced, it does not conform to the manufacturers own design.  

A. A manufacturing defect thus results when something goes wrong in the manufacturing process and a product departs from its intended design. 

B. Strict liability for injuries caused by manufacturing defects circumvents the difficulties of proof posed for plaintiffs.

a. There is no need for plaintiff to show that the manufacturer used inadequate materials, failed to conduct a proper inspection, or otherwise took a risk whose potential costs were greater than its potential benefits

b. Once the plaintiff shows that the product departed from its intended design and that this departure caused the plaintiff’s injury, the plaintiff has proven a manufacturing defect and the manufacturer is then liable even if it has exercised reasonable care in every aspect of the manufacturing process.

ii. Design Defect—In contrast to a manufacturing defect, which occurs in only a (unusually small) portion of any particular mass-produced product, a design defect is one that occurs in an entire product line.

A. A product design can never be risk-free.  Perfectly safe products are impossible. It was never expected that “strict” products liability would mean that every injury caused by a product’s design would be compensable.  

B. The courts have therefore had to develop standards for use in determining whether a product design is defective.

a. Risk benefit or Risk utility test—acknowledges that deciding whether a design is defective is very much like deciding whether the design is negligent.  This test asks whether the risks posed by the design outweigh its benefits.  (Cause in fact is a separate element of the plaintiff’s action) There are, however, 2 problems with the risk utility test.  

i. First—in cases involving technical design choices for complex products such as motor vehicles, the design defect test in effects asks jurors to engage in a task for which they do not have the relative expertise

ii. Second—any complex product is a combination of many design choices regarding safety, cost, attractiveness, and functionality.  An entire product design, however, does not cause injury, only parts of it.  

iii. Many courts have attempted to deal with this problem by requiring that the plaintiff prove not only that the risks of a particular design outweigh its benefits, but also that there was a reasonable alternative design that would have reduced the risks in question.

b. Consumer Expectations—If the design is not as safe as consumers expect it to be, it is defective.  In most cases this test is either unworkable or circular.  


i. If the consumer expectations test were empirical, then it would require statistical evidence of consumer expectations to prove design defect, but this is not required

ii. Moreover, the consumer expectations test sidesteps the cause in fact requirement, since the test is, in effect, asks the jury to determine whether a reasonable consumer would have expected to be harmed in manner in question.  

iii. Warning Defects—If it were possible to provide product purchasers with complete information about product risks and benefits, there would be little need for manufacturing defect or design defect liability.  Warning law occupies the area in which it is feasible to transfer risk-benefit information to the purchaser and thereby to put the purchaser in a position to decide for himself whether the risks posed by a product design are worth its benefits.  

A. When providing a warning or instructions in proper use is feasible, then the product seller generally is relieved of liability for harm caused by the risk about which an adequate warning or instruction were provided.  

B. Two areas of controversy dominate warning law; the adequacy of warning issue and the connection between warnings and design defect liability

a. Adequacy of warning—Providing complete information is never possible.  What is required is an “adequate” warning or instruction, typically of foreseeable risks.  Warning liablility is therefore not truly “strict” liability, since adequacy determinations inevitably take into account the feasibility and cost of providing a warning, as well as the kind of information that purchasers want and need.

b. The Warning-Design Defect Connection-  There are some products that have no reasonably alternative design and whose risks still might outweigh its benefits after an otherwise adequate warning or instruction is given.  

iv. Products Liability Defenses-  Contributory or comparative negligence tends to be a defense when the essence of the action is negligence.  And assumption of risk is typically available as a defense whether the action is regarded as sounding in negligence or in strict liability, although in comparative negligence jurisdictions not a complete defense.

A. One defense that is distinctive to products liability is product misuse.  When a product is used for something other than what it is used for

a. This misuse defense has become complicated, however, by the development of an exception for injuries caused by foreseeable misuses, for which the manufacturer is liable.  

i. This exception to the misuse defense can be trumped, however, by the plaintiff’s assumption of risk.  If the plaintiff knowingly and negligently takes the risk entailed by a foreseeable misuse, the manufacturer is not liable.

b. The question is which party under the circumstances at issue is the best bearer of cost of the injuries at issue, the plaintiff or the defendant, and whether that issue should be decided by the court or the juries.  

i. Liability for foreseeable misuses is best shouldered by the manufacturer or seller

ii. Liability for unforeseeable misuses, and for knowing and negligently encountered foreseeable misuses, is best shouldered by the plaintiff

