Anna Malcein, Torts, 1 of 18

Torts, Professor Mogill, Dickinson School of Law, Fall 2005
Intentional Torts
· OVERVIEW
· Prima Facie Case

· Intentional Act

· Cause 

· Harm (or offense)

· General Rules:

· Everyone is liable for their intentional torts

· Take victim as you find victim

· Transferred Intent Doctrine

· Assault 

· Battery 

· False Imprisonment

· Trespass to Land

· Trespass to Chattel

· 8 Intentional Torts

· Battery

· Assault

· False Imprisonment

· IIED

· §1983

· Torts to Property – Trespass to land/chattel, conversion

· 3 Defenses to Intentional Torts

· Consent

· Defense of Self, Property, Others

· Necessity

· TORTS
· Battery

· Occurs when D, acts intending to cause contact (or w/ substantial certainty that contact will result), and does cause a harmful or offensive contact 
· Act

· With desire/substantial certainty that contact will result
· Intent

· Only required that the D intended the contact – not that the contact would be harmful or offensive
· Person will be liable for all harm or offense that results from the contact, EVEN if he didn’t intend for any harm or offense to result

· Physical contact w/ P or something that’s touching P
· Harmful/Offensive

· Offensive if: it’s offensive to a reasonable person’s sense of personal dignity
· If doctor provides medical care after it is refused, that’s a battery

· Assault

· Occurs when D acts intending to cause a harmful or offensive contact or the immediate apprehension of such contact, and P does have a reasonable apprehension of an imminent harmful or offensive contact as a result
· Apprehension:

· Must be of imminent contact (close time and space element)
· Is not the same as fear

· Must be reasonable
· actor must posses apparent (though not necessarily actual) ability to cause the contact/harm threatened

· objective standard – reasonable person would have to have been placed in apprehension of imminent contact UNLESS actor knows about the extra-sensitivity
· Can not be caused by words alone – must be accompanied by other acts or circumstances

· Conditional threat sufficient (“Your money or your life.”)

· False Imprisonment

· Occurs when D, acting without authority and with intent to restrain P’s freedom of movement by any means, does so, AND when P is aware of the restriction or suffers harm as a result

· Inaction my be an act when the D was supposed to do something that would have freed P and did not

· Total confinement required

· If there is an escape, P must not have known about it

· Force, Threat of Force, Assertion of Authority, Other means of Duress sufficient 

· Shopkeeper’s Privilege (only some states):

· Must have a reasonable belief as to the fact of shoplifting

· Detention must be conducted in a reasonable manner

· Detention must only be long enough to conduct investigation

· IIED

· Occurs when D’s intentional or reckless, extreme and outrageous conduct causes P to suffer severe emotional distress

· Conduct must go beyond that which a person should be expected to live with in our society
· Conduct may become outrageous when:

· Its continuous

· Type of P is more sensitive and D is aware of it (kid, pregnant or old ladies)

· Type of D has higher standard of conduct (common carrier, innkeeper)

· Emotional distress must be substantial

· 3rd party may recover when: they are close family member who was present, witnessed conduct and when D was aware of Ps presence

· Actual damages generally required

· § 1983 Claim

· May be intentional OR negligent

· Occurs when actor, under color of law, deprives a person of a federal right

· Defense: Good Faith

· Common claims arise from violations of:

· 14th Amendment

· Have to show that it “shocks the conscience”

· Not every battery rises to the level of a DP violation

· 4th Amendment – unreasonable search/seizure (damages?)

· 8th Amendment – cruel/unusual punishment

· Property Torts

· Generally

· Torts against the right of possession, not necessarily ownership

· Intent 

· D must only have intended to be present on/interfere with the possession of the property that turns out to belong to P

· D need not intend to “trespass” or “convert”

· Includes refusal to leave or give back, if original entry was unintentional

· Trespass to land 
· Actual damages not required

· Punitive damages allowed when trespass was deliberate/malicious
· also satisfied by causing something to enter the land

· Trespass to chattel
· Conversion


· Requires intent to exercise substantial dominion

· Includes:

· Wrongful acquisition

· Wrongful transfer

· Wrongful keeping

· Substantially changing

· Severely damaging or destroying

Defenses and Privileges to Intentional Torts
· Three Defenses/Privileges:

· Defense of Self, Property, Others

· Parental Privilege

· Consent

· Necessity

· Defense of Self/Others

· Actor must have reasonable belief that tort is or is about to occur

· Based on “perceived” necessity (doesn’t matter if they’re wrong if the belief is reasonable)

· May defend against contact, confinement, unlawful arrest

· Force must be “reasonable” i.e. proportionate to the harm threatened

· Duty to retreat if you can to it safely and you’re not in your own home

· If tort has already occurred, action is not a defense

· Person who uses excessive force to defend self/others is liable for the excess, but does not lose the privilege

· May use (what would otherwise be) assault and imprisonment to defend against physical harm

· Defense of “self-defense” extends to when you accidentally injure a 3rd party while trying to defend yourself

· Parental Privilege

· Usually extends to people in charge of children

· May use reasonable force to discipline/control children

· Privilege of Consent

· P must have the capacity to consent
· Drunks, incompetents, very young children lack capacity

· Act must not exceed the scope of consent

· Consent can not have been procured by fraud

· Adult’s inability to consent only a defense when actor knew/should have known about the inability

· Two Kinds:

· Express

· Implied

· Must reasonably rely on actual manifestation by P, not just honest belief that there was consent

· Custom/Usage 

· Ex: “batteries” in a football game, jostling on a subway
· Criminal Acts:

· Majority view: person cannot consent to criminal act

· May differentiate between types of criminal acts

· Privilege of Necessity

· General

· Only applies to property torts

· Trumps defense of property

· Public Necessity – absolute defense
· When there is risk to property of sufficiently large number of people which could be eliminated by damaging/destroying property of P

· P does not have right to prevent the use/destruction of his property
· Private Necessity – qualified defense

· When there is risk to one person’s property and he can reduce/eliminate it by damaging/destroying someone else’s property

· Not considered a tort, but still liable for damages

Negligence
· NEGLIGENCE GENERALLY

· Negligence defined: failure to exercise reasonable care to avoid injury to another

· Prima Facie Case – (discuss each element separately on exam)

· Duty

· Breach

· Causation

· Damages 

· DUTY/STANDARD OF CARE

· General Rules 

· Standard of Care determines the Duty

· Duty of care is only owed to foreseeable Ps

· Rescuer is foreseeable (“danger invites rescue”)
· General standard of care is that which would be used by a reasonable person, under the circumstances, to avoid foreseeable risk 
· Objective Standard:

· Doesn’t take into account specific traits of D (like if they’re really stupid) EXCEPT physical characteristics

· Insanity, mental deficiency not a defense

· Factors reasonable people consider:

· Foreseeability of risk

· Extent of risk

· Likelihood of risk actually causing harm

· Whether there are alternatives to the conduct and their costs

· No affirmative duty to act, absent special circumstances/relationship
· Duty to Act Exceptions: 
· Prevent further harm

· When person knows/should know that her conduct (tortious or innocent) caused harm to person, she has a duty to prevent further harm, unless it would mean putting herself in danger
· If person has created unreasonable risk of harm, she has duty to prevent that harm from occurring
· Statute may create affirmative duty to act

· 4 states

· Voluntary assumption of duty 

· Once a person has voluntarily assumed care for another, he has a duty to exercise reasonable care and continue assistance
· Preventing another from helping 
· Obligates you to help

· must prove that its more likely than not that someone would have helped, AND

· that help would have been effective in preventing the harm

· Justifiable Reliance (creates special relationship)

· Non-performance of Express Promise
· Person may be held liable for harms resulting from his failure to act when injured party reasonably relied on the promise
· Not liable for gratuitous promises
· Privity required – no duty arising from promises made to 3rd parties
· Non-performance of Implied Promise

· Action may create a duty by creating “promise” upon which person may reasonably rely

· If Ds action has gone forward to the point where inaction would likely result in injury, D has created the duty to go forward with the action, even if he didn’t have to assume it in the fist place

· At this point, inaction becomes misfeasance, rather than nonfeasance

· Action may create a special relationship where none existed before
· Special Relationships
· Two people who are socially engaged

· Carrier-passenger

· Innkeeper-guest

· Landowner-lawful entrant

· Employer-employee

· School-student

· Landlord-tenant

· Common law: No duty to repair/maintain premises

· Rejected by about half of states, now

· However, if lessor voluntarily undertakes a repair, he is liable for doing it negligently

· Must warn of known, non-obvious defects

· Custodian-person in custody

· Duty to protect from 3rd Persons

· If D has actual ability to control dangerous 3rd person
· Duty to warn if D knows who the foreseeable victim is

· Particular standards of care
· Still duty to “act reasonably under the circumstances.”  It’s just that a judge or jury has consistently decided that a certain standard is reasonable under those general circumstances

· Children

· Under 4 can’t commit negligent torts

· Standard: compare to child of similar age, intelligence (kids get a break for being dumb), and experience

· Exception: adult standard when child is engaged in dangerous “adult” activity

· Professionals
· Licensed and intellectually trained, or has specialized skills

· Ex: doctors, lawyers, accountants, airplane mechanics
· Rule: generally accepted standard of a reasonable comparable professional in similar circumstances 

· Compliance w/ custom = no negligence

· Usually established through expert testimony; when authority is divided, professional not held liable if group of respected professionals agrees with him
· Common Carriers/Innkeepers

· May be liable for slight negligence IF P is passenger or guest

· Profit motive is relevant

· Owner/Occupier of Land (Includes family members, employees)

· Generally:

· Duty usually depends on status of P, but some jurisdictions have abolished distinction and just apply default standard 
· Person can change status by exceeding scope of invitation

· Recreational Users of Land:

· If owner permits public use of open land, without charging a fee, he is only liable for willful and malicious failures to guard against/warn of dangerous conditions

· If owner charges a fee, person is an invitee

· Trespassers
· Those who enter land without express or implied permission
· Undiscovered Trespassers: no duty

· Discovered or Anticipated Trespassers

· Some states: reasonable care standard: duty to make safe or warn of artificial conditions that involve risk of death/serious injury

· Or: Owner only liable for wanton/willful conduct

· Children Trespassers: Attractive Nuisance: 
· Reasonable care: Duty to remove foreseeable risk of death or serious bodily harm to children trespassers

· Only applies to situations where its foreseeable that children do/will enter

· Doesn’t extend to dangers which should be obvious and fully realized, even by children 

· Doesn’t apply if the condition of property is essential to landowner

· Also applies to adult rescuers
· Owner must be aware of the dangerous condition

· Applies to:

· Bodies of water not obviously dangerous

· Lumber piles

· Sand bins, etc

· Licensee

· Person on land with permission, express or implied, for her own purpose/business

· Usually includes social guests

· Firefighter’s rule:

· Cannot recover for owner’s failure to inspect or repair dangerous conditions

· Includes any emergency worker

· Person is held to have “assumed the risks” inherent in their job

· Duty to:

· To make premises as safe as he would for himself
· Warn of known dangerous conditions
· Invitee

· Two types:

· Person there partly for pecuniary benefit of owner

· Including mail carrier, meter reader, etc.

· Person on premises held open to the public
· Default standard of care, including duty to inspect premises for undiscovered foreseeable risks
· Industry Custom

· Evidence of compliance/non-compliance w/ industry standard of care is relevant, but not dispositive (except in malpractice/professional liability)
· Emergency Doctrine
· Emergency/need to act quickly relevant in judging reasonableness of conduct

· Same thing, whether its stated as a different standard of care or a defense

· Doesn’t apply if the D created the emergency situation

· Statutory Standard of Care – Negligence Per Se

· Applies only when:

· P is w/i class of persons protected by the statute, AND

· Harm is type that statute was intended to prevent

· If these conditions apply, court may:

· Instruct jury that they may find or reject inference of negligence OR

· Hold that violation is a conclusive presumption of duty/breach

· Doesn’t apply when:

· Compliance w/ statute would be more dangerous or impossible
· NIED
· Two theories of recovery:

· Direct Physical Risk
· Requires Contact & Physical Manifestation

· Except when P was “direct victim” - Ex: Parents of girl “implanted” w/ false memories of abuse

· Bystander

· No contact required

·  “Zone of Danger” Test
· Foreseeability Test (lots of variations of this test…)

· When P:
· Was physically present

· Close relative of victim

· Personally observed the event

· Suffered severe emotional distress, accompanied by physical symptoms

· Pre-existing condition rule: if requirements are met, D is liable for all harm, even if victim already had emotional condition 
· BREACH

· When you don’t meet the applicable duty of care

· Res Ipsa Loquitur

· Conditions to invoke the doctrine:

· Event doesn’t usually occur in absence of negligence;

· Indicated negligence is w/i scope of Ds duty to P;
· Negligence is more likely than not attributable to single D;

· Instrumentality causing injury within sufficient control of D;
· P is free of contributory negligence; AND

· Other causes sufficiently eliminated by evidence

· Invocation of Res Ipsa creates inference of negligence – gets to jury w/o P posturing specific cause/breach, but jury can reject inference of negligence

· Applied in breaking chair cases, but not slip and fall cases

· Smokes out evidence from the D

· Multiple Defendants Problem

· Majority view: Where more than one person may have been in control, res ipsa NOT available

· Minority view: P is allowed to jointly sue anyone whose negligence may have caused the harm when the Ds (or one of the Ds) are in exclusive control of the evidence.  Then all D’s must present evidence negating the possibility of their negligence.

· CAUSE IN FACT

· Must address this before proximate cause – if no actual, then no proximate

· “But for”

· D’s conduct is a cause of event if it would not have occurred in absence of that conduct
· Conversely, D’s conduct is cause of event if event would have occurred, anyway

· There are many “but for” causes to any event – the question is whether one of them was negligent

· Even if D’s actions fail “but for” test, the action still must be the proximate cause of the harm

·  “Substantial factor” test – alternative to “but for”
· Applies if D’s conduct was substantial factor in causing injury

· Usually applied when negligent actions of more than one party joined together to cause the injury

· Ds joint and severally liable, and P may proceed against either or both

· In indivisible damages, P has to gather together ALL 

· PROXIMATE CAUSE

· Limitation on liability – whether or not liability should be imposed
· Foreseeability/Scope of Risk

· D’s negligence is a proximate cause of Ps harm if that harm was a foreseeable result of the breach of duty

· Questions:

· Is this the type of harm that was foreseeable?

· Is this the person to whom a duty was owed and breached?

· Is this the way it was foreseeable that the person would be harmed

· Take a snapshot at the point of breach – what do you anticipate as a result?

· D is only liable to persons who were foreseeably harmed and for the types of injuries that were reasonably foreseen. 

· Direct Cause: uninterrupted chain of events

· Almost always foreseeable result cases

· Indirect Cause: interrupted chain of events

· Subsequent act of 3rd parties/forces are the immediate cause of harm
· Intervening Forces
· D usually liable when the intervention is foreseeable
· Unless resulting harm is totally unforeseeable

· D usually liable when intervention not foreseeable, but harm is
· Superseding Forces
· Unforeseeable intervention resulting in unforeseeable harm
· Breaks the chain of causation and D is relieved of liability
· “Simultaneous Forces”

· When you can’t determine cause in fact, because its impossible to tell which of multiple negligent actors actually caused the injury

· Burden of proof shifts to Ds – they’re both liable if they can’t prove who actually caused the injury

· Pre-emption

· When a negligent party just happened to be lucky that another person’s negligence caused the harm first

· Person not liable at all if first action caused ALL the damage

· Person still liable for any damage it can be determined that he caused

· Issue over what’s “foreseeable”

Affirmative Defenses to Negligence
· Generally

· When pleaded/proved by D, will defeat or reduce the liability that P has otherwise established

· States are EITHER Contributory OR Comparative Negligence States

· In order to plead Contributory or Comparative negligence, the P’s duty and breach must have had some causal connection with the harm

· “Avoidable Consequences/Mitigating Damages”

· P, upon being injured, still has a duty to act reasonably in seeking out care

· Some states consider knowing and willful illegal conduct to bar recovery when the injury arose out of that conduct

· States will probably consider the nature and seriousness of the offense compared to the harm suffered

· Contributory Negligence
· Defense only to negligent, not intentional torts
· P bears the entire loss if he was negligent at all
· Exceptions:

· If D was reckless (not just negligent), states usually ignore P’s negligence
· “Last Clear Chance” 

· If P was contributorily negligent, but D had the last clear chance to avoid damage, P is forgiven his earlier negligence

· “Discovered Peril” – Last Clear Chance doesn’t apply if D didn’t/couldn’t know about the peril

· “Last Clear Chance” only applies in Contributory states

· Comparative Negligence

· Jury determines how much fault each party bore and then reduces recovery accordingly, depending on which system of Comparative Negligence is used in that state
· Pure Comparative Negligence

· P collects the proportion D was responsible for, regardless of how negligent P was
· Modified Comparative Negligence (2 approaches)
· P collects proportion D was responsible for, IF P’s fault is not greater than D (50% P negligence is still recoverable), OR

· P collects proportion D was responsible for, IF his fault is not as much as D (49% P negligence is still recoverable)

· Assumption of Risk

· When P was aware of and understood the risk, and took it on anyway

· Express Assumption of Risk - waiver

· Complete defense

· Must be entered into knowingly, voluntarily and with full understanding

· P must have some sort of bargaining power (or consent is not freely given)

· Probably not valid for essential services

· P must have accepted the particular risk that led to the injury

· Implied Assumption of Risk – activity

· If risks are perfectly obvious, it may be implied that they are known

· Person assumes risks inherent in the activity, but not other risks

· When assumption of risk is NOT a defense:

· No other viable alternative

· Acting in emergency

· When asserted by common carriers and public utilities
· Not permitted to limit liability by disclaimer

· Primary assumption of risk – pertains to risks not associated w/ D’s duty of care

· Person always and necessarily “assumes” the risk of being non-negligently injured

· P always must prove not only that he was injured though no fault of his own and through someone else’s action, but also that that person acted negligently

· Getting hit w/ a baseball while watching the game

STRICT LIABILITY

· Liability without fault
· Prima Facie Case

· Absolute duty to make safe

· Breach 

· Causation 

· Damages

· Requirements

· Activity not matter of common usage;

· Risk remains even when reasonable care is exercised; AND

· Activity creates significant and foreseeable risk of physical harm
· Application

· Dangerous animals

· Ultra-hazardous activities

· Toxic Wastes

· NO Strict Liability for Utility Companies

· Some products liability cases
· Cause/Duty in Strict Liability

· Only applies to those risks that make the activity inherently dangerous

· Ex: Strict liability for anything resulting from something going wrong with animals at a circus, but not for a kid tripping over one of the tent pegs
· Duty only to those who were reasonably foreseen as being harmed

· Defenses 

· Contributory negligence NOT a defense, UNLESS negligence consists of knowingly subjecting yourself to harm

· Assumption of risk IS a defense

· Unforeseeable intervening causes

PRODUCTS LIABILITY

· Generally

· Pertains to defective products and commercial suppliers
· Economic harm alone not usually recoverable under tort theory – contract, instead

· Guns and Drugs usually require a manufacturing defect

· Theories of Recovery

· Negligence

· Strict liability

· Theories of Defect
· Manufacturing defect
· Design defect
· Warning defect

· Manufacturing Defect

· Strict Liability for defective products that are unreasonably dangerous for their intended use

· P Must Prove

· Product departs from intended design;
· Product was “Unreasonably Dangerous,” or dangerous beyond the contemplation of reasonable consumer;

· The defect existed when product left D’s control; AND

· Defect was proximate cause of injury sustained

· May infer defect

· Food products treated same way

· Design Defect

· Strict Liability if:

· The design of the product makes it more dangerous than a reasonable consumer would expect when using it in a reasonably foreseeable way

· The benefits of the design do not outweigh the risks inherent in the design

· No liability for unforeseeable risks

· Risk Utility: whether design risks outweighed design benefits

· P must prove:

· Design defect was proximate cause of or enhanced injuries

· There was a reasonable alternative design

· Economically and technologically feasible

· Available at the time of injury

· Would have prevented/significantly reduced risk

· Would not have introduced another risk

· If the product is unreasonably dangerous, you don’t escape liability by sticking a warning label on it

· Warning Defect

· Negligence Standard
· Product becomes defective when the foreseeable risks could have been avoided by the provision of a warning

· Two Types of Warnings:

· Something is not safe

· Advisement of safer alternative

· Duty

· No duty to warn of obvious dangers

· Warnings should be adequate size, design, wording to get user’s attention and warn of risk

· Cause: unless P would have failed to read or understand the warning even if provided, the lack of warning can not be cause of harm

· Burden is usually on D to prove that P wouldn’t have read warning

DEFENSES TO PRODUCT LIABILITY


· Unforeseeable Harm

· Even if product is defective, it the harm was caused in some other, unforeseeable way, then the defect isn’t the proximate cause of the harm

· Abnormal reaction that was different (not just greater) than the foreseeable user would have had

· Unforeseeable Misuse: no liability

· Foreseeable Misuse

· Has to rise to the level of Assumption of Risk

· D has a duty to account for foreseeable misuses in design and warnings

· Maybe other Contributory Negligence (depending on jurisdiction)

· Assumption of Risk

· Doesn’t matter if person is actually aware of the defect, only the risk

GENERAL CONSIDERATIONS

· Vicarious Liability

· Respondeat Superior
· Generally

· Applies to acts committed “within the scope of employment”
· Act is within scope of employment if its done with intention to perform or incident to performance of job duty

· Employee still liable, but Employer is added as an additional D

· Theoretically, employer can be indemnified by employee

· Employee vs. Independent Contractor Factors:

· Extent of control superior exercises over the details of the work
· Extent of supervision

· Who supplies tools

· Employer
· Coming and Going Rule

· Employer not responsible for torts on the way to/from work, except:

· Dual purpose trip – involves some special benefit to employer

· Hazard – something about trip (other than distance) is hazardous

· Frolic and Detour Rule:

· Frolic: when employee acts on her own for her own “other” reason

· Employer not liable

· Detour: when employee makes trivial departure from job


· Employer liable

· Intentional Torts – harder to impose vicarious liability
· There must be causal nexus between the nature of the work and the tort committed

· It has to be done for the purpose of the employer (ex: bouncer)

· Independent Contractor – No Vicarious Liability
· Exceptions, where Vicarious Liability IS applied

· “non-delegable” duties

· When work is likely to create a peculiar risk of physical harm unless special precautions are taken

· When contractor is retained to maintain lands held open to public or for business use

· Ostensible Agency – when IC appears to be employee

· Partners/Joint Venturers

· If there is distinct business entity, “partnership” is liable as employer, under respondeat superior

· If no distinct business entity, both partners personally liable

· Joint Enterprise (all individuals liable) when:

· Common purpose 

· Common control

· Entrustment of a Vehicle
· Negligent entrustment is NOT vicarious liability
· Non-negligent entrustment

· Common law: no liability

· “Owner Consent Statutes” - vicarious liability
· Family Use: owner vicariously liable for negligent use by family members (like respondeat superior)
· Parent/Child

· Parents NOT liable for negligent torts of children

· Parents MAY be liable for intentional torts of children

· Must have been willful/wanton

· Usually statutory damage ceilings

· Immunities

· Family Members
· General Rule: Family Members immune from tort liability

· Includes those acting in loco parentis

· Exceptions:

· Intentional torts

· Relationship terminated

· Family member was victim of larger class to which a duty was owed

· Rejection: many states have rejected family member immunities except when parent was exercising ordinary discretionary parental authority over child

· Charitable Immunity

· General Rule: Charities immune from tort liability

· Exceptions, where liability is imposed:

· Administrative negligence

· Intentional/reckless acts

· Claims arising from “collateral commercial activities”

· When insurance would pay the judgment
· Rejection: many states have rejected charitable immunity, some only retain for beneficiaries of charity

· Governmental

· General Rule: Government is immune from liability

· Immunity for:
· Claims arising in foreign countries

· Certain Gov’t Activities

· Combat Military

· Injuries received “incident to service”

· Violation of const. rights

· Mail delivery
· Assault (except when committed by law enforcement officer)
· Battery (except when committed by law enforcement officer)
· False imprisonment (except when by law enforcement officer)
· False arrest, malicious prosecution, abuse of process, libel/slander, misrepresentation/deceit, interference w/ contract
· Discretionary Acts (planning/decision making level)
· Abuse of discretion irellevant

· No Immunity:
· Ministerial acts (operational level)
· No discretion for mandatory regulations
· Once gov’t promises to do something, it must follow through
· Public Duty Doctrine
· Government/officers not liable to any individual for failing to carry out a duty (even statutory duty) owed to the public.  There must be more of an affirmative undertaking or a special relationship.
· State Government
· Usually same immunity as federal government
· Only discretionary acts, judicial and legislative immunity
· Municipality
· Usually same: only discretionary acts
· Statutes of Limitations

· Continuing tort

· There’s not public policy reason to allow the tort to continue

· Abatement of the tort would be encouraged by repeated suits for damages

· Usually when tort CAN be terminated/abated

· Permanent Trespass

· Made for policy reasons – usually pertaining to infrastructure
· Type of continuing nuisance that will/should continue indefinitely 

· Tort accrues when damages occur

· Damages awarded are for past, present and future, so trespasser in effect buys the right to keep trespassing indefinitely

· Statute of Repose

· Generally the cause of action starts tolling (running toward the statute of limitations) when the breach is discovered

· Statute of repose bars the claim discovered a given amount of time after the last act of the D

